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AND THE DISTRICT COURTS 



THE COASTWISE. 

(Circuit Court of Appeals, First Circnilt. June 8, 1916.) 

No. 1187. 

L TowAGE ©=11(1) — Loss OF Caboo OF Tow — L/iABiLrrY OF Tua — Habter 
AcT — "Single Vessel." 

A tug and a laden barge In tow, although both the property of the saine 
owner, do nôt constitute a "single vessel," within tlie meaning of Harter 
Aet Feb. 13, 189.'J, c. 105, § 3, 27 Stat 445 (Comp. St. 1913, § 8031) ; nor 
can the tug be considered as transpc>rting the cargo of the barge, so as to 
be exempted by said section from liability to the cargo owner for loss 
resulting from faults or errors in navigation. If due diligence bas been used 
to make her seaworthy and properly manned, equipped, and supplied ; 
and especially Is thls true where the two vessels are operating under sep- 
arate contracts, the bill of lading for the cargo having been made by the 
barge. 

[Ed. Note.— For other cases, see Towage, Cent. Dlg. §§ 11, 14, IG, 21; 
Dec. Dlg. <@=3ll(l).] 

2. TOWAGK <S==>11(5) — STBANDING of Tow — lilABILITT OF TUO DEVIATION 

FROM PROPEB COUESE. 

A barge, being towed up the New Jersey coast at nlght, was stranded on 
Brlgantine Shoal. The wlnd was fresh, and tended to set the tow toward 
the shore; there were no unusual weather conditions, and nothing to 
prevent the tug from keeping at a safe distance offshore; but the place 
of strandlng was two or three miles inshore from her proper course. Held, 
that the tug was négligent, and llable for the loss of the cargo of the tow. 

[Ed. Note. — For other cases, see Towage, Cent. Dlg. § 17; Dec. Dlg. 
<S=>11(5).] 

Appeal from the District Court of the United States for the District 
of Massachusetts; Jas. M. Morton, Judge. 

Suit in admiralty by Melville L. Cobb against the steam tug Coast- 
wise; Thomas J. Scully, claimant. Decree for libelant, and claimant 
appeals. Affirmed. 

For opinion below, see 230 Fed. 505. 

Frank V. Barns, of New York City (James J. Macklin, of New 
York City, on the brief), for appellant. 

Edward E. Blodgett, of Boston, Mass. (Blodgett, Jones, Burnham & 
Bingham, of Boston, Mass., on the brief), for appellee. 

Before PUTNAM and DODGE, Circuit Judges, and HALE, Dis- 
trict Judge. 

C=>Far otber cases se* same toplc A KKT-NUMBER In ail Ker-Mumbered Dlgesti A Indexe* 
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HAL,E, District Judge. This case cornes bef ore the court on appeal 
from the décision of the District Court for the District of Massachu- 
setts, holding the steam tug Coastwise Hable for loss of the coal barge 
Enos Soûle, and her cargo of coal, by stranding on the Brigantine 
Shoal, east of Atlantic City, N. J., on May 12, 1914. 

[1] 1. The claimant, the owner of the barge, contends that he 
is exonerated from liability for the loss of the cargo by the act of 
Congress of February 13, 1893 (27 U. S. Statutes at Large, 445, c. 
105), known as the Harter Act. He bases his contention upon the first 
clause of section 3 of that act: 

"If the owner of any vessel transporting merchandise or property to and 
from any port In the United States of America shall exercise due diligence to 
make the sald vessel in ail respects seaworthy and properly manned, equlpped, 
and supplied, neltlier the vessel, her owner or owners, agent, or charterers, 
shall become or be held responsible for damages or loss resulting from faults 
or errors in navigation or in the management of sald vessel." 

The claimant relies upon the fact shown in évidence that the tug and 
barge, and the hawser between them, were owned by the claimant, 
while the cargo of the barge was owned by the libelant; and the claim- 
ant contends that the voyage was undertaken by the tug and the barge, 
both vessels being owned by the same party, that the object of the 
voyage was to transport certain coal, that the claimant was performing 
his part of the contract, and that for the purpose of the voyage the two 
vessels became as one. He urges that, where a tug and tow are of a 
common ownership, and are engaged upon a voyage, the sole purpose of 
which is to transport the cargo laden on a tow, section 3 of the Harter 
Act applies ; and, by force of that section, the tug and the owner are ex- 
empted from liability for the loss of the cargo on the tow, occurring 
through the fault, or errors in navigation, of the tug. 

A question of fact arises in this case whether there was any spécial 
contract by which the tug and the barge were together chartered. The 
proofs tend to show that, in the course of the claimant's towage busi- 
ness, no particular tug went with any particular barge; that a barge 
was towed, sometimes by the claimant's tug, and sometimes by others. 
This cargo was put upon the claimant's barge, under a bill of lading 
signed by the captain of the barge; that bill of lading reads: "In and 
upon the barge called the Enos Soûle." No mention of the tug is made 
in the bill of lading. The learned judge who heard the case in the Dis- 
trict Court found, upon ail the évidence, that the agreement under 
which the barge was chartered did not include the tug; and that the 
claimant was free to tow the barge by any tug at his disposai. 

In The Murrell (Boston & Baltimore Barge Co. v. Eastern Coal Co.), 
195 Fed. 483, 115 C. C. A. 393, this court held that section 3 of the 
Harter Act was intended to govern only the relations between a vessel 
and her cargo. In speaking for the court, Judge Putnam said : 

"Clearly on Its face the Harter Act had in mind, not so much a broad prin- 
ciple, as only the relations which exlst between a vessel and the cargo with 
whleh she is herself laden." 

In the case then before the court, the tug and the barge were not 
owned by the same person. 



THE COASTWISB o 

In The Delaware, 161 U. S. 459, 471, 16 Sup. Ct. 516, 522, 40 L. 
Ed. 771, in referring to the Harter Act, the Suprême Court said: 

"It is entirely clear, however, that the whole object of the act Is to modlfy 
the relations previously existing between the vessel and her cargo. This is 
apparent uot only f rom the title of the act, but from its gênerai ténor and pro- 
visions, which are generally designed to flx the relations between the cargo 
îind the vessel, and to prohibit contraets restricting the liablllty of the vessel 
and owners in certain particulars connected with the construction, repair 
and outflt of the vessel, and the care and delivery of the cargo." 

It will be seen that, in The Murrell, this court had before it the case 
of an agreement by the owner of a tug to tow another owner's vessel ; 
and this court held that there is nothing in such agreement to make 
the latter vessel, or her cargo, the cargo of the tug. In view of the 
reasoning of the Suprême Court in The Delaware, it seems clear also 
that there is nothing in the agreement by the owner of a tug to tow an- 
other vessel which can be regarded as making the latter vessel, or her 
cargo, the cargo of the tug, even when such other vessel belongs to 
the same owner as the tug. And, in our opinion, this is the law. A 
careful examination of the language and history of the Harter Act 
leads us to the conclusion that section 3 is dealing with the spécifie 
vessel on which the merchandise is being transported. The Irrawaddy, 
171 U. S. 187, 195, 196, 18 Sup. Ct. 831, 43 L. Ed. 130; RalH v. New 
York & T. S. S. Co., 154 Fed. 286, 287, 83 C. C. A. 290. A similar 
case was considered by this court, but not decided, in The Cygnet, 
126 Fed. 742, 745, 61 C. C. A. 348. 

The proofs in the case at bar, however, présent a still stronger case 
for the libelant. Hère the contract of towage was made by the tug; 
the bill of lading for the cargo was made by the barge. It is clear, 
then, that, up to the time when the hawser was passed from the tug 
to the barge, the coal was the cargo of the barge alone. If, then, we 
follow the claimant's contention, we are compelled to hold that the 
cargo was at one time the cargo of the barge alone, and at a later 
time the cargo of the tug as well. We must conclude, as Judge Dodge 
did in deciding The Murrell, in the District Court, 200 Fed. 826, 831, 
that it is difficult to believe that Congress intended a construction of 
the Harter Act leading to such a resuit. It is true that, for some pur- 
poses, the tug may be said to take part in the transportation of the 
cargo of the barge ; and that, where questions of limited liability hâve 
arisen, the tug and tow hâve been regarded as one vessel. It is urged 
by the claimant that this doctrine has been carried even further. In 
The Nettie Quill (D. C.) 124 Fed. 667, the District Court for the South- 
ern District of Alabama had before it the fact that the owner of a 
steamer inaking regular trips had agreed to transport a locomotive, 
under a bill of lading in the usual form; he undertook to carry the 
locomotive on a barge, towed alongside, and belonging to the locomo- 
tive's owner. This barge was also covered by the bill of lading. The 
court held the contract to be one of afïreightment, not of towage, and 
subject to the Harter Act. No such question arises in the case at bar. 
Hère the contract with the tug was clearly a contract of towage. The 
bill of lading was made with the barge only, not with the tug. There 



4 233 FEDERAL KEPOETEK 

is ndthing to indicate an attempt to combine the tug and barge into a 
single maritime adventure. 

The gênerai rule is stated by the Circuit Court of Appeals in the 
Second Circuit in The W. G. Mason, 142 Fed. 913, 918, 74 C. C. A. 
83, 88, where, in speaking for the court, Judge Wallace said : 

"A tug and her tow are deemed a single vessel under steam, wltliin the 
meaning of the rules of navigation for preventing collisions ; but it has uever 
been asserted elsewhere that they could be regarded as one vessel for the pur- 
pose of ascertalning their relations as betvyeen themselves, or their several 
liabilltles to respond for the conséquences of a fault ot one of them. Even 
vs^hen two vessels are lashed together, the question of the liabillty of each al- 
ways dépends upon ascertalning whether that vessel was in fault." 

Judge Wallace cited The James Gray v. John Frazer, 21 How. 184, 
16 L. Ed. 106; Sturgis v. Boyer, 24 How. 110, 16 L. Ed. 591; The 
Carrie L. Tyler, 106 Fed. 422, 45 C. C. A. 374, 54 L. R. A. 236. 

Upon the proofs in the case at bar, and upon the facts found cor- 
rectly by the District Court, it is clear, and we must hold, that, within 
the meaning of the Harter Act, the tug and the barge were not one 
entity, and the tug Coastwise was not "transporting merchandise or 
property." 

The claimant is not exonerated by the Harter Act f rom liability for 
loss of the cargo. 

[2] 2. Was the tug at fault for the stranding of the barge? 

Upon this point the facts are sufficiently stated by the District Court. 
The tug was proceeding up the Jersey coast with her tow, in the night- 
time, against a wind nearly ahead and tending to set her toward the 
shore, in weather so misty as to render the shore lights invisible at 
the ordinary distance. It was clearly the part of good seamanship, 
under such conditions, to keep well offshore. The warnings of the 
coast pilot and the expérience of navigators clearly pointed out this 
duty. 

We are not unmindful that the contract to tow does not impose the 
obligation to insure, or the liability of a common carrier; that it re- 
quires no more than that he who engages to tow shall exercise the 
care and skill of a reasonably prudent navigator ; and a disaster does 
not always raise the presumption of fault. The Webb, 14 Wall. 406, 
414, 20 L. Ed. 774; The Margaret, 94 U. S. 494, 24 L. Ed. 146; The 
L. P. Dayton, 120 U. S. 337, 351, 7 Sup. Ct. 568, 30 L. Ed. 669; The 
Burlington, 137 U. S. 386, 391, 11 Sup. Ct. 138, 34 L. Ed. 731; The 
J. P._ Donaldson, 167 U. S. 599, 603, 17 Sup. Ct. 951, 42 L, Ed, 292. 
But in the case before us, as in the case of The Webb, supra, the de- 
parture of the tug from her true course was enough to devolve upon 
her the duty of explanation. Under no stress of storm, she ran upon 
a well-known, well-charted shoal. She shows no operating cause, or 
accident, sufficient to produce the disaster ; she has made no satisf ac- 
tory explanation. The proofs show that there was nothing to prevent 
a mariner in the exercise of careful seamanship from keeping out to 
sea far enough to escape danger. The master of the tug testifies that 
he did not suppose he was so far inshore as to create a situation which 
could be called an emergency. In answer to a question by the court, he 
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said that, if it had occurred to him that the situation was really perilous, 
he would hâve changed his course and "gone right to sea." _ But he says 
he was "trying to get up the coast in shoal water." In his attempt to 
niake headway, and to "gain on his voyage," we think he did not exer- 
cise the care of a prudent mariner. We are satisfied with the conclu- 
sion of the District Court in finding the tug at fault. 

The decree of the District Court is affirmed; the appellee recovers 
his costs of appeal. 



HfiXDRKY et al. v. TJNITRD STATES. 

(Circuit Court of Appeals, Si.xtli Circuit. April 4, lOlG.'j 

Xo. 2546. 

1. PosT Office <g=335 — Use of Mails to Defkaud — Construction of Statute. 

The use of the mails iu carrying out a scheme to defraud niay con- 
stitute an offense under Crinnnal Co<le (Act Mareh 4, 1909, c. 321) § 215, 35 
Stat. 1130 (Comp. St. 1913, § 10385), althou^h the seheme in its inception 
liad no relation to any law of the United States, but related to state laws 
only, and the use of the inails may hâve been unpremeditated, and merely 
Incidental. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55 ; Dec. Dig. 
<g=>35.] 

2. Post Office <g==>4S(4) — Use of Matls to Defral-d— Indict.ment. 

An indictment against nine défendants for having devised a sclieme to 
defraud hy tlio urgauization of six connected banks in four différent states, 
whlch were without substantial capital and were kept in opération by 
transferrinfc nioney or securities froni one to another, and for using the 
mails iu furtlierauce of sucli schenie, construed. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 72 ; Dec. Dig. 
<Ê=4S(4).] 

3. CONSPIRACY <S=>-17 — INUICÏMENÏ — Kl'FFICIEKCY OF EVIDEXCE. 

A further count charaing a conspiraey to use the mails in aid of a 
schenie to rtefraïui construed, and on the only construction upon whieli 
it was sustainablc hcUl not suppoited iiy the évidence. 

[Ed. Note. — For otiier cases, see Coiispii-acy, Cent. Dig. §§ 105-107; Dec. 
Dig. (®:=547.;| 

4. Post Office ■S=349 — I'bosecutio.n for TJ.sino Mails to Defraud — Evi- 

dence. 

On the trial of défendants, charged with using the mails in the exécu- 
tion of a schenie to defraud, tlie évidence to establish the existence of the 
seheme charged may be extensive in its scope, and niust rest largely in 
the discrétion of the trial judge. 

[Ed. Note.— For other cases, see l'ost Office, Cent. Dig. §§ 84-86 ; Dec. 
Dig. ©==>49.] 

5. Post Office iS=o49 — Prosecution for Usikg Mails to Defraud — Evi- 

dence. 

Varions rulings as to admissibility of évidence considered, in a crimi- 
nal prosecution for using the mails to defraud against a number of de- 
fendants, who bore différent relations to the matters in issue to which 

®=3For other cases see same topic & KBY-NUMBBR ia ail Key-Numbered Digests & Indexes 
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the évidence was directed, and held erioneoiis as to some of the de- 
fendants. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dlg. <S=j49.] 

C. Criminal Law i@=449(1) — Opinion Evidence — Solvency. 

Where the question of the Insolvency of a corporation at a glven tirae Is 
collaterally Involved in a crimlnal prosecutlon, the opinion of a wltness 
otherwise qualltied, and who was in a position to Imow the facts, inay be 
admissible on that issue. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dlg. §§ 1034, 1035 ; 
Dec. Dig. ®=o449(l).] 

7. CouKTs <g=3349 — Fedebal Courts — Following State Practice. 

The practice of the fédéral courts as to the scope allowed in cross-ex- 
tuulnatlon in criminal cases Is not affected by the practice or rules of the 
courts of the state. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 925; Dec. Dlg. 
®=>349.] 

S. Criminal Daw <®=3881(2) — ^ïbial — Verdict — CoNFosiirTY to Indictmbnt. 

A défendant eannot be eharged wlth one crime and convictetl of an- 
other luerely because the latter is developable out of the proof, which 
fails to establisli tlie crime eharged in the indlctment. 

[Ed. Note. — For otlier cases, .see Criminal Law, Cent. Dig. § 2093 ; Dec. 
Dig. ©=881(2).] 

9. Criminal Law ©=3073(4) — Trial — Instructions. 

Where, in a criminal prosecutlon against a number of défendants, évi- 
dence is reeeived which is properly admissible against some of the de- 
fendants, but not against others, it is essentlal that the jury be expressly 
and carefully Instructed in respect thereto. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. §§ 1597, 1873 ; 
Dec. Dig. <Ê=>673(4).] 

10. Criminal Law <S=>770(2) — Instructions. 

While It is uot error to refuse requested instructions in a criminal case 
which are clearly covered hy the charge given, a défendant is entltled of 
right to hâve clearly stated to the jury each distinct and Important theory 
of défense. 

[Ed. Note. — For other cases, see Crimlnal I^aw, Cent. Dlg. § 1806 ; Dec. 
Dig. <S=3770(2).] 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

E. L. Hendrey and others vvere convicted of ofl'enses, and they bring 
error. Reversed, and new trial awarded. 

Caruthers Ewing, of Memphis, Tenn. (E. G. McAdams, of Okla- 
homa City, Okl., and Ral]ih Davis, of Memphis, Tenn., of counsel), 
for plaintiffs in error. 

Hubert F. Fisher, U. S. Atty., and W. D. Kyser, Asst. U. S. Atty., 
I)oth of Memphis, Tenn. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. The four plaintiffs in error, Hendrey, 
Davis, Brooks and Wynne, were, jointly with five others, Cooke, 

<Ë;=For other cases see same tODic & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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Toenges, Chick, Bonds and White, indictcd in the court below, for 
viola ting section 215 (using mails to defraud, R. S. § 5480) and section 
37 (conspiracy, R. S. § 5440), of the Criminal Code (Comp. St. 1913, § 
10,201).^ The first four counts alleged défendants' participation in a 
fraudulent banking scheme, and, in each count, a différent letter or pa- 
per sent through the mails in furtherance of the scheme. The fifth 
count charged a conspiracy to violate the law by the same mailing which 
was the basis of the third count. The jury acquitted White on ail 
counts. Toenges and Chick were generally acquitted by direction of the 
court, and Cooke escaped by a noUe pros. The jury found no one guilty 
under count 1, but convicted Hendrey under counts 2, 3, 4 and 5, and the 
other four respondents on counts 3, 4 and 5. The court arrested the 
verdicts of guilty on the second and third counts ; Bonds absconded ; 
and the four plaintiffs in errer were sentenced each to three years' im- 
prisonment on the fourth count, and to two years' additional imprison- 
ment on the fifth count, and to pay fines of $1,000 each under each of 
thèse two counts. 

This situation leaves for considération only the fourth and fifth. 
The substantive offense now involved, and denounced by section 215, 
in its présent form, is the depositing or causing to be deposited in the 
mails a letter or advertisement in exécution or attempted exécution 
of an existing scheme or artifice to defraud. The spécifie act, upon 
which the fourth count rests, is the mailing, at Memphis, of a copy of 
the Memphis Commercial Appeal, of July 1, 1911, addressed to J. E. 
Patterson, of Columbus, Miss., and containing the semiannual state- 
ment of the AU Night and Day Bank of Memphis, as required by the 
banking laws of Tennessee (Shan. Code, pt. 1, tit. 14, c. 7). 

For présent purposes, we assume, and without intending to dé- 
cide, that whoever publishes a bank statement in a newspaper may be 
thought to "cause to be placed" in the post office an "advertisement," 
if copies of that newspaper regularly go to subscribers through the 
mails. The course of the trial below indicates that défendants' coun- 
sel raised no such question, even if it does not show their practicd 
concession that the crime could be so made out; we see no occasion 
to look into a question which has been given that aspect. 

[ 1 ] We observe that most of the respondents' acts involved in the 
testimony and relied upon to prove a scheme to defraud were apparent- 
ly violations of the banking laws of Tennessee and of the other states 
where the différent banks were located, and that since the bank state- 
ment of the fourth count and the letters of the other counts were in- 
cidental to the ordinary or the required conduct of the banks, the prac- 
tical effect of this situation is to call upon the laws or the courts of the 
United States to punish citizens of a state for violating laws of that 
State. The peculiarities of the présent case make it a very extrême 

1 This case was trled In October, 1912, and, by consent of the then counsel 
for the United States the case was not perfected for hearing in this conrt by 
the printing of a brief for the United States until September, 1915. Examlna- 
tlon of the 2,000 pages of typewritten record, accepted because of the poverty 
of plaintiffs In error, has been exceedingly tedious. Thèse things both àccount 
for the long delay since the trial and make us less certain than usual that 
fiome minor error of fact may not appear in the opinion. 
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instance of such resort to the fédéral law ; and yet, since the amend- 
ment to section 215, it is entirely clear that the scheme to defraud 
need hâve no original relation whatever to the laws of the United 
States, and that the mère incidental or unpremeditated use of the mails 
may give to the fédéral courts the trial of any state law oSense which 
involves defrauding another person- — this resuit being accomplished by 
the broad définitions of "defraud" and "scheme or artifice" which are 
now accepted. Bettman v. U. S., 224 Fed. 819, 140 C. C. A. 265 ; 
Tucker v. U. S., 224 Fed. 833, 140 C. C. A. 279. _ If it be true, as is 
sometinies thought, that there was no deliberate intent to extend so 
far the fédéral criminal jurisdiction, restriction can come only from 
Congress. 

[2] Taking up the fourth count: This nevi'spaper deposit in the 
mails is said to hâve been "for executing and effecting said scheme and 
artifice to defraud" ; and so it must first be determined what is the 
"said" scheme or artifice to which this clause refers. This question 
is exceedingly difficult to answer. This count is reproduced in the 
margin ^ (including in brackets the raatter also comprised in the fif th 
count). 

A careful reading of the nearly 2,000 typewritten pages of the 
trial record discloses no clear and consistent theory as to the identity 
of the fraudulent scheme in connection with which the respondents 
were on trial ; the proceedings during the two weeks of trial indicate 
fluctuating views as to what the real issue was; and so it becomes 
additionally necessary to find and identify this scheme in the indict- 
ment. This document covers three subjects : Récitals of the scheme, 
statements of what was donc pursuant thereto and déniais of the truth 
of the things assumed in the scheme. The first or main scheme re- 
cited seems to be: (1) To organize or otherwise gain control of six 
banks in four states, which banks (a) should not be financially re- 
sponsible or able to do a legitimate banking business, (b) should be 
allied together under control of one or another respondent, and op- 
erated in the intei-est of each other by colorable, mutual transfer of 
securities, and (c) three of which should issue false and fraudulent 
certificates of deposit ; and (2) to hold out ail the banks as responsible 
and to solicit and receive deposits therein. The statement of acts done 
pursuant to the scheme recites the organization of seven banks (in- 
cluding the six first named), one or more of the défendants being con- 
nected with and in control of each bank, but there being no statement 
that ail the défendants had to do with any one bank. By way of dé- 
niai, the indictment then allèges that at the difi^erent times involved it 
was a fact, known to respondents, that thèse banlts were not "bona 
fide, reliable, legitimate and financially responsible banks." It then 
returns to what is, in efïect, though not in form, a further récital of 
the scheme, and says that, at the time of soliciting for the Memphis 
bank, the deposits of Patterson and the public, by the statement of 
July 7, 1911, it was intended by défendants fraudulently to convert 
such deposits to their own use. Obviously, there can be no complète 
scheme to defraud, unless some person or class is to be defrauded, 

2 See eiid of oiiiiiioa. 
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and the only persons who could be defrauded by the organization and 
maintenance of a bank which was "not responsible and legitimate" 
would be those who bought its stock at a price which was too high, 
or became its creditors when it was (or became) insolvent. The rela- 
tion between the depositors or other creditors of the Memphis bank 
and those of another bank — for example, the one at Kansas City — is 
not apparent. In what nianner the maintenance of the Memphis bank 
as a going concern, when it should hâve been closed, and the receipt 
therein of deposits which it was a fraud upon depositors to accept, 
would defraud depositors in the Kansas City bank, is not revealed. 
So, only in the most indirect way, if at ail, can it be said that mailing 
this statement to Patterson was "in the exécution or attempted exé- 
cution" of any fraudulent plan regarding the Kansas City bank, or 
the Oklahoma City bank, or the Little Rock bank, or the Trust Com- 
pany of Hot Springs, or of Siloam Springs, or of Memphis; and since 
the fraudulent scheme described in the indictment must be that iden- 
tical scheme in the exécution of which the advertisement was mailed, 
we are persuaded toward the conclusion — even if not surely led there- 
to — that this prosecution must rest on such parts of the recited gên- 
erai scheme as were directed against the solvency and the good faith 
existence of the Memphis bank. Référence to other varying and 
fraudulent schemes, having to do with ail the banks or having to do 
with the Memphis bank only, can be extracted from this indictment, 
but none of thèse schemes could be carried into exécution or attempted 
to be — save in the most remote and consequential wa}' — by mailing to 
Patterson the copy of the Memphis newspaper. The scheme or artifice 
in furtherance of which this semiannual statement was sent to him 
must hâve been something which could be furthered or which défend- 
ants thought could be furthered by such sending. 

Plowever, if it be assumed that a construction is possible which 
would make the broad, gênerai, four-state scheme the one upon which 
the indictment dépends, the prosecution is no better off. Upon that 
theory, it would not be supported by any évidence justifying convic- 
tion. Davis had no connection with the organization or management 
of any bank, excepting that at Oklahoma City; nor did Bonds with 
any excepting the one at Kansas City (and one of the small trust com- 
panies) ; while Hendrey, Brooks and several other respondents had 
to do only with the Memphis bank (and its subsidiary trust company). 
There is nothing distinctly and fairly tending to show that any two 
respondents participated in any scheme to organize or acquire or to 
control, in a fraudulent way, the seven banks named, or any two of the 
chief banks in the list. Association merely between one of the main 
banks and one of the trust companies falls so far short of the gênerai, 
seven-member plan as to be an essentially différent thing. The évi- 
dence is convincing that each man, Davis, Bonds and Hendrey, was 
primarily and substantially engaged in operating his own bank; that 
each was willing to get from the others favors for himself or for his 
bank ; and that thèse favors were reciprocal ; but this is its extent as 
to mutual relations, and it falls far short of showing the gênerai scheme 
in question. That Davis persuaded, or even bribed (if he did), Bonds 
and Hendrey to take from him, for their banks, large amounts of paper 
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which turned out to be worthless, so wrecking their banks, tends to 
dispute rather than to support this theory of the indictment. 

It does not follow that the prosecution must fail. The indict- 
ment does describe, in some of its portions, a subordinate or separable 
fraudulent scheme which the évidence did tend to support as to some 
respondents. Construing the indictment with hberality and with re- 
luctance to hold that it furnishes no support for the judgment ren- 
dered, unless the record compels that conchision, we are forced to 
conclude that the fraudulent scheme which, under the proofs, alone 
could coact with the act of maihng to create in the Western district of 
Tennessee, an offense against the fédéral law, and for which alone the 
respondents could lawfully be convicted on the trial and which alone 
we can rightfully consider the indictment as charging and the proofs 
as supporting, is a scheme by respondents to organize and maintain 
the Memphis bank and hold it out as entitled to public confidence and 
deposits, when, in fact, it had no substantial capital and was an empty 
shell, intending thereby to couvert to their own use the money depos- 
ited. We can find no other scheme than this, the formation of which 
is fairly charged and supported by proof and to which the substan- 
tive act — the mailing of the statement — can possibly be pertinent.'' 
Hence, in examining the errors alleged, we must regard this as the 
scheme involved, and we must consider that the respondents were not 
on trial for a scheme to encourage deposits in this bank by false rep- 
résentations in the semiannual statement * or a scheme to wreck the 
bank by unloading worthless paper upon it, or a scheme to injure the 
stockholders or the depositors of some other bank or any one of the 
other schemes at which the indictment hints. This same view was. at 
times, expressly taken on the trial, for we find the United States dis- 
trict attorney, in response to the court's question, "You are not trying 
thèse défendants for wrecking a bank?" ansvvering, "No, your honor." 

The fourth count is seriously defective in that it gave no in- 
formation as to the proposed method or plan by which respondents 
were to couvert the assets to their own use. They would hâve been 
entitled to a further statement of particulars; but only one of the 
convicted défendants, Davis, raised this point. The record shows 
that this was stated as one of the grounds of his demurrer to the in- 
dictment. What became of the demurrer does not appear. He seems, 
later, to hâve pleaded not guilty and he assigns no error on the over- 
ruhng of this demurrer, if it was overruled. In view of the gênerai 
conclusions we reach, the subject is not now important. 

[3] The fifth count, that for conspiracy, and the conviction tliere- 
on, may well be considered before reviewing generally the trial pro- 

3We lay to one side some casual références to respondents' plan to sell 
stock in thèse banks and convert the proceeds to their own use. It is clear 
tliat there is no intention to allège the stock-selling plan as the substantial 
fraudulent scheme, and that It is mentioned only coUaterally ; nor is It 
charged that the published and mailed advertlsement could hâve been a step In 
the exécution of sueh a plan ; the proof does not indicate that any stock-sell- 
ing plan reniai nod in existence in July, IMl. 

4 The indictment alleged no partlcular in wliich the statement was untrue; 
jet the statement had evideutial force as later pointed out. 
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ceedings. This count, also, we quote in the margin, omitting formai 
parts and matter repeated from count 4." If this conspiracy count 
intelligibly charges any offense against fédéral law, it must be one 
based upon a schéma to defraud the St. Louis bank by means of the 
letter of April 28th. Ail the recited setting of the scheme, telling of 
the chain of banks and their inter-relation and their methods, gets 
nowhere as the statement of a scheme possibly effective to defraud 
the St. Louis bank or others like it. The St. Louis bank (unlike Pat- 
terson) was no part of the public which might deposit in the Memphis 
bank just because the latter was held out as real; the St. Louis bank 
could not be hurt, unless it was solicited to become a créditer of the 
Memphis bank. Hence the plan for sudi soliciting must hâve been an 
intégral part of any scheme to defraud that (the St. Louis) bank. No 
plan for or advance intention of such soliciting, or any soliciting which 
this would typify, is alleged; but if we pass by that deficiency and 
take the allégation that the letter was sent as being a sufficient charge 
of the préviens intent to send it, we find that the substance of the 
offense against the law which the parties conspired to commit was to 
send to the St. Louis bank this letter and get its money into the 
Memphis bank on the pretense of a good-faith loan to a responsible 
bank, when, in truth, the loan would be uncollectible, and when, 
in fact, the purpose of the respondents was to couvert to their own 
use the money so secured. Viewing the count in this way — the only 
way in which it can be sustained as good — it is unsupported by any 
évidence. If the letter was what it purported to be — a request for a 
loan upon ample collatéral tendered and enclosed therein — it would not 
seem to hâve been mailed "in the exécution of" a scheme to defraud 
the lender. There is no proof even tending to show that ample col- 
latéral was not enclosed as stated. The entire record contains no 
référence to this subject, except the letter itself and the statement of 
the manager of the St. Louis bank that he declined the loan because 
he was not satisfied with the collatéral. It is clear that a conviction 
of felony cannot rest on such a record, and on the record which is 
before us, a verdict for respondents, on this count, should hâve been 
instructed.' 

We observe that this count seems to hâve been drawn according 
to a f orm in use before section 5480 of the Revised Statutes was chang- 
ed to read as it now does in section 215 of the Criminal Code, The 
pleader evidently thought, as was not uncommonly thought of the 
old law, that the substantive crime was the formation of the scheme 
to defraud by use of the mails, and it seems clear that, considering 
this as the crime, he charged a conspiracy to commit that crime, and 
then set out the mailing of the letter merely as the necessary overt act 
to make the conspiracy punishable under R. S. § 5440 (Criminal Code, 

B See end of opinion. 

« We do not overlook the claim of tiie présent covinsel for tlie United States 
(not the district attorney wlio prepared the indictinent and tiied the case) that 
a part of this collatéral consisted of the Williford notes, which were bad ; but 
the record shows the inaccuracy of this claim, since the Williford paper had 
been given to the St. Louis bank as collatéral to another loan which that bank 
had made a month before this letter of Aprll 28th. 
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§ 37). Now, that it has become more commonly recognized under 
Criminal Code, § 215, that the crime consists of mailing the letter, and 
that, imless the letter is mailed, there is no offense, the query at once 
arises, hovv the actual commission of the crime can be the overt act 
which complètes the conspiracy, unless the same act is made two crimes 
by différent names, and so is to be tvvice puiiished? So, too, it is not 
clear, as above stated, that the indictment charges a conspiracy to mail 
this letter, or any other letter of this type; and there is no évidence 
tending to show the existence of any plan which would or might de- 
fraiid the St. Louis bank in any other way than by this letter. The 
proofs indicate that Hendrey, seemingly in practice the sole manager 
of the Memphis bank, solicited this loan in the course of his conduct 
of the bank's daily affairs, and how the other respondents are thought 
to be sufficiently connectée! with this act, so that ail can be charged with 
conspiring to do it, has not been pointed out. This is, obviously, a 
différent question from the mère responsibility of conspiracy members 
for an overt act committed by one of them ; this question pertains to 
the existence of the conspiracy. Indeed, the practice of joining a 
count for conspiracy with a count or counts against two or more per- 
sons for violating section 215, though common in some districts and 
though it has been judicially approved, does not seem to hâve been 
considered in the aspects that hère arise, and wil] merit careful atten- 
tion.' Ail thèse matters, it would be prématuré to détermine at this 
time, without the benefit of considération in the court below and of 
arguments by counsel. 

We also observe, with référence to count fîve, that whatever 
conspiracy there was, to be accomplished by the letter of April 28, 
1911, was finished or dropped on that day, while a large part of the 
proofs in the case is concerning acts committed and statements made 
after that date; and ail this proof was not admissible under the fifth 
count, any more than under the fourth, as against respondents other 
than the one who acted or spoke. 

[4] Errors were assigned on rulings upon évidence and on re- 
fusais of requests for a directed verdict and on refusais of requests 
to give spécial instructions. So far as thèse matters need considéra- 
tion, they can be examined by groups. It is évident that with the con- 

' The wrlter of this opinion notes that, ordinarily, there is no difflculty in 
conceiving the crime itself and the conspiracy to commit it, followed by 
some overt act, as two distinct offenses ; but when we come to apply section 
215 to the case of two or more respondents, and remember tliat a "schenie" 
planned by two or more people is a "conspiracy," we flnd, from one asi)ect, a 
conspiracy which is to be followed by a partlcular overt act, else the con- 
spiracy is not wrongful ; and we flnd, from the other aspect, the Identical act 
pursuant to the identical conspiracy. Could joint respondents be acquitted for 
this act pursuant to this conspiracy, and tlien be subject to conviction for the 
same conspiracy materialized by the same act? The District Court met this 
ditliculty by arresting judgment on the thlrd count ; but a doubt must arise 
whether Congress ever intended R. S. § 5440 (Criminal Code, § 37) to apply to 
a conspiracy to conspire, or to a conspiracy which was already specifically 
punished, if followed by a certain event, and which, unless to be followed by 
that very event, did not contemplate any ofEense against fédéral law. When 
and how far the crime of conspiracy survives the commission of the substan- 
tive crime Is also suggested. 
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struction which we hâve put upon the indictment for fixing the identity 
of that scheme the existence of which was the prehminary issue to be 
tried, the scope of the évidence might be extensive. The existence of 
this chain of banks and their relations to each other in their mutual 
deaHngs, ail of which formed merely the framework or setting of the 
effective scheme to be accomplished at Memphis, might, in some de- 
gree, be admissible, because thèse matters or many of them might tend 
to show the motives or characterize the gênerai conduct of the respond- 
ents who were managing the Memphis bank. The limit to which such 
évidence may go must rest largely in the discrétion of the trial judge, 
and the exercise of this discrétion must be affected by the view taken, 
in a case like this, of the scheme or plan to defraud which is in issue. 
Certainly, less latitude will be permitted with référence to controversies 
which pertain to a matter which itself is only évidence tending to sup- 
port the main issue than will be permitted as to controversies directly 
affecting the main issue. In this case, during a large part of the trial, 
it seems to bave been thought that the scheme directly in issue in- 
volved the mismanagement or wrecking of the banks in Kansas City, 
Oklahoma City, Little Rock, and elsewhere, with which only Bonds 
only Davis or only Wynne had primary connection ; although as we 
bave pointed out, thèse things were no part of the scheme to defraud 
depositors in the Memphis bank, and the latter was the only scheme 
directly involved in the fourth count. Having this broader view of 
the indictment, it seems likely that the District Judge admitted évi- 
dence much more remote than he would otherwise bave done ; but 
in view of the necessity for a new trial otherwise developing, there 
is no occasion now tO' pass upon the assignments of error which rest 
only on this ground. 

[5] The Memphis bank went into the hands of a receiver, Au- 
gust 9, 1911. Among its assets, and constituting more than half of 
its ostensible loans and discounts, were notes of, or indorsed by, I. N. 
Putnam, of Oklahoma City, amounting to about $50,000. $31,000 of 
thèse notes had been discounted at the Memphis bank, about March, 
1911, and $16,000 in December, 1910, by respondent Davis, acting 
either for himself or for the Oklahoma Night and Day Bank of which 
he was, until January, 1911, président and manager. This Putnam 
paper, at the time of the trial of this case, was regarded as nearly, or 
quite, worthless, and the proofs were devoted largely to its history and 
character. There were two aspects, and two only, in which the value 
of this paper became material to the charge on trial under the fourth 
count, and the différent respondents stand in more or less distinct rela- 
tions thereto. If Hendrey received, personally, part of the Memphis 
bank's assets, exchanged for this Putnam paper at the time of its dis- 
count, and if he then was chargeable with knowledge that the paper 
was not good, this would tend to show his fraudulent conduct of the 
bank, leading up to and supporting the inference that he was, in June, 
1911, fraudulently holding out the bank as entitled to confidence. As 
to respondents Wynne and Erooks, there is nothing to indicate that 
either of them profited personally by this discount. They were direc- 
tors of the bank and they could turn the bank to their own profit only 
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as they were stockholders or became debtors, and from both of thèse 
points of view the discount of the Putnam paper, if it was bad, could 
not profit Wynne or Brooks, but could only injure them ; so, it cannot 
be assumed that the discount was a step in any scheme by them to 
convert the bank's assets to their own use, nor can it be lightly as- 
sumed, without proof, that they would acquiesce in the injury which 
Hendrey would thereby do to them. The other aspect is tliat, if, at 
any time before June 30, 1911, Wynne or Brooks, or Hendrey was 
chargeable with knowledge that the Putnam paper was bad, this would 
tend to support the theory that each one having such knowledge would 
be guilty of f raud in continuing to participate in holding out the bank 
as responsible. The issue, as to the Putnam paper therefore, was, as 
to Hendrey, whether, and how far, he personally profited when lie 
caused the Memphis bank to take the paper; as to Hendrey, Wynne 
and Brooks, whether the loss on this paper would make the bank 
insolvent, and, if so, whether each was, before June 30, 1911, charge- 
able with knowledge of this loss. Of course as to each défend- 
ant, the issue was, "Did he know, or, under faniiliar rules — stricter 
in criminal than in civil cases — must he be charged with knowing at 
the critical time?" and a good-faith belief by any défendant that 
the Putnam paper was good would fully justify any action which he 
took and which would hâve been rightful if the beîief had been well 
founded, even although in fact the paper might bave been wholly bad. 
A great deal of proof about Putnam and the Putnam paper seems to 
us to hâve been inadmissible as against any respondent, except Davis. 
No express notice of Putnam's condition or of the vast amount of his 
paper outstanding, is brought home to Hendrey, Wynne or Brooks. 
Putnam's crédit seems to hâve begun to go down hill, some time in 
1910, and to hâve then beconie a subject of controversy in Oklahoma, 
although, in 1909, he had been rated at $2,000,000. The paper was also 
criticized by state bank examiners, during 1910, in Oklahoma and in 
Missouri. The attacks on the paper were of such notoriety in thèse 
localities, and Hendrey's relations were such with the banks which had 
this paper in Oklahoma City, Kansas City and St. L,ouis, that the jury 
would be authorized to infer, if it saw fit, that Hendrey was put on 
notice as to the real value of the paper, and so was bound to satisfy 
the jury of his own good faith. We do not see any compelling reason 
for charging Wynne or Brooks with the same knowledge, or why they 
might not hâve been justified in believing what Hendrey may hâve 
told them. Wynne was, by occupation, a banker, at Little Rock, 
Ark. ; Brooks, a lumberman, in Memphis. The mère fact, if it was 
a fact, that the Putnam paper was notoriously doubtful in the neigh- 
borhood of Oklahoma City or Kansas City would not charge W^ynne 
or Brooks with any unusual degree of notice ; and the whole matter 
of the réputation of the Putnam paper in Oklahoma would be admis- 
sible against Wynne and Brooks only contingently upon a finding that, 
by actual or implied notice, they would be bound to know it. The gov- 
ernment was undertaking to prove two things : pirst, that the Putnam 
paper was bad in fact ; and, second, the notoriety of that fact. As to 
the second, the évidence must be essentially hearsay, but as to the first, 
the ordinary rule applies requiring primary évidence. This distinction 
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seems to hâve been sometimes overlooked, as applied to the contents 
of books and documents. 

[6, 7] The financial condition of the Memphis bank, at the time of 
its f ailure, was in issue. If it was solvent in the sensé that it was able 
to pay its depositors and creditors, evidently, the scheme to defraud 
charged in the indictment was improbable. Mr. Taylor was a stock- 
holder and had been one of the directors in the bank. He became its 
receiver and held that position for a short time only, until displaced by 
another receiver more acceptable to creditors. He was a witness in 
the case, and on cross-examination was asked to state bis opinion as to 
whether it was insolvent. An objection by the district attorney to this 
ciuestion was sustained, and counsel avowed that the witness would 
hâve replied that it was solvent. We think respondents were entitled 
to this évidence, for whatever it might be worth, and that its exclusion 
was error. The ruling was based on the ground that the question 
called only for an opinion, and that the true way to show solvency or 
insolvency was to show ail the liabilities and ail the assets. This is 
theoretically true ; where solvency is the main issue, as in bankruptcy, 
the theory can be approximately observed, although even there, opinion 
as to the value of the assets, must be continually involved and may be 
controlling; but where an issue of insolvency is collaterally involved 
along with a great many other things, it may be quite impracticable to 
do anything more than to take the conclusions of those who know the 
most about it, tested by such criteria as may be available. This case 
is full of statements niade by witnesses who could bave no absolute 
knowledge as to the solvency or insolvency of Putnam and several 
other makers of paper in the Memphis bank and of several other banks. 
The competency of witness Taylor to give a conclusion of any real 
value did not very satisf actorily appear ; but no objection was made on 
this ground; the objection was put solely on the ground that no in- 
ference or conclusion could be received, and if the objection had been 
made that the witness was not qualified, it might perhaps, bave been 
cured. So, also, it appears that the question was asked on cross-exam- 
ination and was not germane to the examination in chief. It would 
hâve been proper to sustain the objection for that reason. We are 
told that, according to the Tennessee practice, a witness may be cross- 
examined on any matter material in the case; but state rules on this 
subject are not accepted by the fédéral courts, which are controlled 
by their own practice in this respect, and which do not permit cross- 
examination to go beyond the scope of the direct examination. Mc- 
Knight V. U. S. (C. C. A. 6) 122 Fed. 926, 928, 61 C. C. A. 112. 
In this respect, also, if the objection has been made, it might bave 
been cured by calling the witness for the respondents. Under thèse 
conditions, we probably would not reverse the case because of the 
exclusion of Taylor's testimony ; but if the same question arises 
upon further trial, the court will hâve the benefit of the views which 
we hâve expressed. 

Much of the testimony related to the issue of the so-called 
certificates of deposit by the Memphis bank. It issued interest-bearing 
certificates in the regular way and in rather small amounts to de- 
positors, and thèse certificates were regularly entered on the bank 
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books. Hendrey also followed the practice of executing for the bank 
what appeared to be certificates of deposit and entrusting them to the 
nominal payée nnder an arrangement that the payée was to sell them 
and then deposit the proceeds in the bank as against the outstanding 
certificates. In other words, he used them hke promissory notes. 
When the purposed use of them in this way fell through, they were 
returned to him or otherwise canceled, and, in thèse cases, no entry 
appeared on the bank books. The proof shows the exécution and this 
incomplète delivery of $127,000 of such certificates, never entered on 
the bank books ; but it shows that the great part, if not ail, of such 
certificates were never completely delivered or ever presented as a 
claim against the bank. One of thèse transactions involved the use 
of such certificates by Davis for the alleged purpose of paying for stock 
he was buying in an Insurance company, but no harm came of it to the 
Memphis bank, and if Davis' and Hendrey's theory of what was 
planned is true, none was intended. This course of business as to 
certificates was admissible as against Hendrey, and was sufificiently 
reckless and unusual, to say the least, so that it furnished some sup- 
port to the charge that he was maintaining the bank as an instrument 
of fraud. We cannot see that the record brings any notice of any of 
thèse certificate transactions to Wynne, and they were not of such a 
character that notice could be presumed. Wynne's only connection 
with them was that, acting for his Little Rock bank, he bought $2,200 
of certificates now said to be of this character. This action does not 
tend to show knowledge by him that the Memjjhis bank was hopelessly 
insolvent. Brooks seems to hâve participated in handling certificates 
of this class. 

[8] We are compellcd to think that, howevcr many laws Davis may 
hâve broken in Oklahoma City with référence to the Ail Night and 
Day Bank of Oklahoma City, which closed June 9, 1911, and of which 
he was not président after January, 1911, there was nothing Connect- 
ing him with the only schéma to defraud which was both charged in 
the fourth count of this indictment and supported by proofs. This 
was, as we hâve seen, a plan existing in June, 1911, to hold this Mem- 
phis bank out as solvent and responsible and thereby defraud the pub- 
lic which should deposit or loan. Davis was neither stockholder nor 
director in the Memphis bank ; he had nothing to do with its manage- 
ment ; and he touched its affairs f rom its birth to its death at only two 
or three points. The chief one is in relation to the Putnam paper. He 
and Hendrey shifted $.S0,000 of this paper from his shoulders or 
those of his bank to the Memphis bank. There was, doubtless, a Per- 
sonal profit in this paper for Davis, and, perhaps, as to a part or ail 
of it, for Hendrey; and if, in truth, they took to themselves a large 
amount of the Memphis bank's good assets in exchange for paper 
which was worthless or partly so to their knowledge, this would be a 
icheme to defraud the bank and certainly its stockholders, and perhaps 
its depositors; but Davis was not on trial for anything like that; no 
such scheme is hinted at in the indictment ; and it cannot be permitted 
that any respondent shall be charged with one crime and convicted 
of another merely because the latter is developable out of the proof 
which fails to show the crime charged. Nor can we possibly bring 
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Davis within the scheme whicli we hâve foimd to be the essence of the 
conviction, in the same way as those who were managing the bank 
may fall within it. Even if he had known that the Putnam paper was 
to be an absokite loss, and that its présence among the assets made the 
bank insolvent, it cannot be said that Davis mailed or caused to be 
mailed to Patterson the bank statement of June 30th ; his connection 
with the Oklahoma bank had ceased six months before ; he cannot be 
considered a participant in the making or pubHshing of the statement. 
We are satisfied that a verdict of acquittai should hâve been directed 
în favor of Davis on the fourth count as weli as on the fifth. 

[9] Errors are assigned because évidence was admitted con- 
cerning the statements or the acts of one respondent without instruct- 
ing or cautioning the jury that such évidence would be of force only 
against that one respondent. The trial court evidently considered this 
whole matter as governed by that rule of évidence in conspiracy cases, 
which permits the acts or statements of one conspirator, made or donc 
after the conspiracy has been formed and in the course of its exécution 
and before it has been acconiplished or abandoned, to be received as 
évidence against ail. This rule seems to hâve been regarded as ap- 
plicable to the trial of the counts under section 215 as well as of the 
conspiracy count. Some of the reasons which support this rule in a 
conspiracy case apply in a case where the offense on trial necessarily 
involves a précèdent plan by two or more persons ; others of the sup- 
porting reasons do not apply; it is not clear that respondents insisted 
on this distinction in the court below, and we need not détermine the 
matter hère. Assuming, for the purposes of this review, that the rule 
of évidence was the same under the other counts as under the conspira- 
cy count, we find that a material part of the évidence so received re- 
ferred to things said or done by some one respondent after the con- 
spiracy of the fifth count had t)een completed or dropped on April 
28, 1911, and after the ofl^enses charged in the other four counts had 
been finished by the use of the mails in each count specilîed, viz., May 
27, 1911, December 7, 1910, April 28, 1911, and July 1, 1911. Clearly, 
such évidence must be considered only as against the one respondent 
directly affected. Due protection of the rights of other respondents 
requires that the jury should be expressly cautioned to this effect, and 
warned that they must not consider the • évidence as affecting other 
respondents, and that, if it is not practicable to give such caution every 
time that such évidence is received, it must, at least, be repeated fre- 
quently enough to be sure that the jury keep the rule in mind; and, 
in such a case as this, where most of the évidence pertained to respond- 
ents' acts that prima facie were individual rather than joint, it is almost 
if not quite essential that the final charge to the jury should carefully 
point out the conditions under which évidence of what one did or said 
may rightfully aftect another's guilt. An analogous situation exists 
with référence to some évidence of acts while the conspiracy was in 
force. This must be received in a sensé contingently, for it can ulti- 
mately be considered by the jury against other respondents only in 
case they conclude from ail the évidence that the conspiracy did then 
exist; and the rights of other respondents can be preserved only by 
233 F.— 2 
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the same careful, and, if necessary, repeated warnings and instruction 
to the jury. 

The présent counsel for the United States urge that, if there 
was any error upon this subject, it was cured; and say that, for ex- 
ample, while the post office inspectors were permitted to repeat, as 
witnesses, many statements which respondent Toenges made while in 
jail after the indictment was found, yet, that later in the trial, Toenges 
hiniself, as a witness, testified to thèse same facts, as to which his ad- 
missions had previously been received. With référence to Toenges, 
this claim is true as to some of the admissions, but not as to ail; but 
with référence to several other witnesses, there can be no claim that 
whatever error there was in this respect was cured. For example, W. 
C. White was one of the respondents. On August 26, 1911, at a time 
later than the completion of either offense charged. and aoparently 
after the collapse of at least part of the plans (for the letter refers to 
Hendrey's "second indictment"), White wrote a letter to Brooks. This 
letter referred to others of the respondents in very derogatory terms. 
When this letter was offered, and objection was made by other re- 
spondents that it was only a narrative made after the events mentioned 
in the indictment and must be limited alone to the writer, it was receiv- 
ed, not only without caution to the jury, but with a ruling that it could 
be considered "as a circumstance throwing what light it may on the 
question whether there was a conspiracy to defraud and a scheme." 
The error involved in this view of the matter is emphasized by the 
fact that the jury acquitted White on ail five counts, thereby estab- 
lishing that he was not a co-conspirator. 

[10] At the conclusion of the trial, respondents presented a con- 
sidérable number of spécifie requests to charge, asking, among other 
things, that the jury be told that the respondents could not be convicted 
if ail the testimony was as fairly consistent with their innocence as 
their guilt, and that they could not be convicted in the absence of an 
actual fraudulent intent, no matter how unsuccessful their banking 
schemes proved to be or how inconsistent with any sound judgment. 
Thèse requests were refused, not because they were thought to be 
incorrect statements of the law (see Harrison v. U. S. [C. C. A. 6] 
200 Fed. 662, 664, 119 C. C. A. 78), but because the subjects seemed 
to be sufficiently covered by the gênerai charge. A référence to the 
latter shows that neither one of thèse subjects is covered, except by the 
instruction that guilt must be proved beyond a reasonable doubt, and 
by the repeated use of the word "fraudulent" in defining the conduct 
of respondents which would make it criminal. We hâve often approv- 
ed the practice of declining to give instructions which, though proper 
in themselves, would constitute mère répétitions, usually in less intel- 
ligible form, of subject-matter consecutively and logically treated in 
the gênerai charge but the respondents in a criminal case, no less than 
the parties in a civil case, are entitled of right to bave clearly stated 
to the jury each distinct and important theory of défense, so that the 
jury may understaud that theory and the essential rules applicable to it. 
We cannot avoid the conviction that the respondents' rights in thèse 
respects in this case were not sufficiently saved by the gênerai charge. 



HENDREY V. UNITED STATES IS" 

Several of défendants' requests, încluding, especially, Nos. 1, 2, 7 and 
19, shotild hâve been given, except that the rule of reconciling with 
innocence should be stated as above. 

We hâve given serions considération to the question whether 
the conviction of Hendrey should not be affirmed, and because his 
guilt under the fourth count is clear enough tipon the undisputed tes- 
timony to make thèse errors nonprejudicial. It seems to appear that 
it was the fact, fully known to him, that out of the stated $40,000 
capital and surplus paid in, shown in the statement of June 30th, less 
than one-fourth had ever been paid in in cash, in the ordinary way, 
so as to hâve been actually available for the bank's needs. The re- 
mainder vi'as paid in, either by discounting in the bank notes signed or 
indorsed by subscribers or else through money borrowed by subscrib- 
ers from other banks upon agreements that the money loaned should 
remain in those other banks to the crédit of the Memphis bank and 
should not be drawn against. Thèse agreements were doubtless in- 
valid, as agamst the Memphis bank, but they indicated that the money 
was not in good faith available for the needs of that bank. So, as we 
go through the entire évidence, rejecting ail parts which can rightly be 
criticized, there is no escape from the strong impression that Hendrey, 
on June 30th, must hâve known that the bank could not survive much 
longer, unless by a miracle, and that, in ail probability, it could not pay 
existing depositors in f ull ; yet, in spite of ail thèse things, it cannot 
be said, as matter of law, that Hendrey's conduct is not fairly reconcil- 
able with a good-faith belief on his part, on June 30th, that the Put- 
nam paper would turn out to be good or that there would not be 
loss enough on that and other doubtful assets to make the bank in- 
solvent. His good-faith belief on the one hand or his intent to def raud 
on the other hand constituted the controlling question as to him, and 
upon that he was and is entitled to the verdict of a jury, under in- 
structions carefully preserving his rights and after a trial confined to 
évidence which fixed rules permit. We cannot be sure that, with those 
instructions and with only that évidence, the jury would hâve found 
his guilt to exist beyond a reasonable doubt. 

As to respondents Wynne and Brooks, we are not prepared to say 
that they were entitled to an instructed verdict. There is little — per- 
haps nothing beyond suspicion from the company he kept — tending 
to connect Wynne with any scheme to convert the assets of the Mem- 
phis bank to his own use, or to permit other respondents to do so. 
Neither he nor his institution, the Little Rock bank, was a borrower 
from the Memphis bank. His main interest was, seemingly, the other 
way, as a stockholder in the Memphis bank, and as a creditor of 
Hendrey on the security of Hendrey's stock. As to Brooks, it seems 
that he or his company, the Continental Lumber Company, was a 
borrower in .comparatively large sums from the bank, although the 
final State of the account is not clear ; and his relations to Hendrey's 
plans seem to bave been close. Both Wynne and Brooks were direc- 
tors, and, as such, carried certain obligations. Whether each was 
bound to know and did know the condition of the bank and its assets 
so as to make him, on that ground, guilty of fraud in continuing to 
hold it out as a responsible institution, was an issue, which, while we 
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think it was the vital one in the ca^e under the indictment, was not 
distinctly or fully tried ont or submitted to the jury, and we prefer not 
to discuss it f urther. 

Other errors are assigned whicli we think unnecessary to consider. 
Some of them, already disciissed, were not properly saved ; but otiiers 
were, and we hâve desired to avoid leaving undecided questions likely 
to arise upon a new trial. 

For the reasons stated, the judgment must be reversed and a new 
trial awarded. We cannot assume that the évidence upon the second 
trial may not be so materially différent as to rcquire the question of 
Davis' guilt to be submitted to the jury, and as to put a différent light 
upon the fif th count. 

Certain Couiits of the Iiuildmfnt. 

Fourth Gouiit (Cr. Code, § 215). 

And the irvand jurors iiforesaid upon thelr oaths aforesaid, do further pré- 
sent that, E. L. Ilendrey, A. C. Cooke, («eorge E. Toenges, II. C. Wynne, J. S. 
Chick, ,1. H. Brooks, C. A. lîouds, W. C. White and Abner Davis, whose 
Christian luunes are to the grand .iurors unknown, yeoman, (sic) late of tlie 
circuit and district aforesaid, heretofore, l)ei:ore tlie flnding of this indict- 
ment, on, to wit, the 21st day of April, A. I>. lOlO, at Jlemplns, in the county 
of SheH)y, in the state of Tennessee in tlie circuit and Western division of the 
district aforesaid, and vvithin the .inrisdiction of this court, did unlawfuUy, 
willfully, fraudulently, and feloniously devise an intent to devise a scheme und 
artlflco to defraud .T. B. Battersoii, of Colunib\is, Mississippi, and divers other 
persons to the grand jurors uidvîiown, out of their nioneys ; which said scheme 
and artifice to defraud, the said Heudrey * * * clid iutend to exécute and 
effect and attempt to exécute and elïeet hy use of tlie mails and the post office 
establishment of the t'nited States, and in furtherance of said scheme and ar- 
tifice to defraud, and in and for executiug and effectlng, and attempting to ex- 
écute the same, the said défendants did deposit and cause to be deposlted in tlie 
mails of the United States for mailing and delivery by the mails and the post 
office establishment of the United States, divers letters, packets, printed and 
publlshed stateinents and représentations; the said scheme and artifice to de- 
fraud was in substance as follows, to wit: [That the said Ilendrey * * * 
would organlze, incorporate and gain control of several banks in the states of 
Tennessee, Arkansas, Missouri and Oklahonia, to wit: Ail Night and Day 
Bank of Meniphis, Tennessee ; AU Night and Day Bank of Kansas City, Mis- 
souri; the Night and Day Bank of Little Rock, Arkausas; the Night and 
Day Bank of Oklahoma; Ozark Trust Company, Siloam Sprlugs, Arkansas: 
and the American Trust Company, of Meniphis, Tennessee — none of which said 
banks would be rellable, responslble and flnanclally able to do a legitimate 
banking business and that eaeh of said banks would be In practical control of 
one or more of said défendants, ail of whom were frieuds and allled together 
and iuteuded to and did operate said banks and the funds and crédits of each, 
for and in the interest of each other, and Intended to and did swltch and 
"kite" the funds and securities belonglng to and in one of said banks to an- 
other thereof, and from that other of said banks to still another, or others, 
and so on through and among the entlre cliain of banks controlled and operated 
by said défendants, and that the AU Night and Day Bank of Memphis, Ten- 
nessee would Issue and use false and fraudulent ceutificates of deposit for 
the purpose of securing funds and stock in others of said striug of banks, and 
for fraudulently procuring money for said AU Night and Day Bank, and the 
officers thereof, and that the AU Night and Day Bank of Little Rock Arkan- 
sas, and the American Trust Company of Memphis, Tennessee, would also issue 
and use false and fraudulent certiflcates of deposit for a llke purpose; that 
in pursuance of said scheme and plan Hendrey * * * organlzed and incor- 
porated the AU Night and Day Bank of Memphis, Tennessee, on April 21st, 
1910, with an authorized capital stock of flfty thousand ($50,000) dollars, with 
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E. L. Hendrey as président, A. C. Cooke, cashier, until June 30th, A. D. 1911, 
when he was succeeded by George F. Toenges, and each o£ wliom was a 
director in said bank, and H. 0. Wynne and J. S. Cliick and J. H. Brooks, 
were also directors in same. Said bank proposed to do a gênerai banking 
business and to be a reliable and flnancially responsible banking institution 
and to solicit, aceept and receive deposits from individuals, flrms and corpora- 
tions ; tliat the stock of said bank had a par value of one hundred ($100) 
dollars per share and was sold at one hundred and twenty-flve ($125) dollars 
per sliare, and that défendants would collect of and from outslde stockholders 
one bundred and twenty-flve ($120) dollars per share for stock sold to tliem 
and tliat the défendants would niake no bona flde payiuent whatever for stock 
issued to theniselves. 

That thcre was also established the Xight and Day Bank of Kausas Oity, 
Missouri, with C. A. Bonds as prc'sident, and in charge and control thereof, 
and the said bank was allied with the AU Night and Day Bank of Memphis, 
Tennessee. There was also orgaiiizcd the Niglit and Uay Bank of Little Rock, 
Arkansas, with H. C. Wynne as président, and in charge and control thereof; 
there was also organized the Xight and Day Bank of Oklahoma City, Okla- 
hoiua, with Aliner Davis, as président, in charge and control thereof; there 
was also organized the l'idon Trust Company, of Hot Springs, Arkansas, with 
J. M. McDonald, as président, and also a director in charge and control of 
same, and with O. E. llelton, E. L. Hendrey, W. C. White and J. H. Brooks 
as directors; there was also organlzed the Dzai'k Trust Comt)any, of Siloam 
Springs, Arkansas, with G. A. Bonds as président, and in charge and con- 
trol thereof; there was also organlzed the American Trust Company, of 
Memphis, Tennessee, with J. M. McDonald, a« président, O. B. Helton, as 
secretary and ii. L. Hendrey, as director — ail of which said above-named banks 
were closely allied and associated and their controUing officers and directors 
therein were ail friends and associated in said plan and scheme ; and each and 
ail of said banks, and the said above-named défendants as otiicers and directors 
therein, would hold said banks out to be, and represent themselves to be liable, 
responsible banking institutions, and would solicit and aceept and receive de- 
posits from individuals, flrms, and corporations, wliicli said deposits were to 
be held in said banks subject to the check of the depositors thereof. 

Whereas, in trutli and in fact, at the time said scheme and artifice to de- 
fraud the said J. B. I^atterson, of Columbus, Mississippi, and the divers other 
persous to tlie grand jurors unknown, was so devised by the défendants as 
aforesaid, and at the time the said Ail Night and Day Bank of Memphis, Ten- 
nessee, was organlzed and incoriwrated as aforesaid, and at the time said 
false représentations and prêteuses were made by défendants as aforesaid, and 
at the time deposits were solicited, accepted and received by said bank as 
aforesaid, as défendants tlien and there well knew, the said Ail Night and 
Day Bank of Memphis, Tennessee, was not a bona flde, legitimate, l'eliable and 
responsible bank and banking company, and at the time the said false repré- 
sentations and prêteuses were so made to said J. B. Patter.son of Columbus, 
Mississippi, and the divers other persons to the grand jurors unknown as afore- 
said, the said défendants also well knew that the Ail Night and Day Bank of 
Kausas City, Missouri, the Night and Day Bank of Oklahoma City, Oklahoma, 
the Night and Day Bank of Little Rock, Arkansas, the Union Trust Company of 
Ilot Springs, Arkansas, the Ozark Trust Company of Siloam Springs, Arkan- 
sas, and the American Trust Company of Memphis, Tennessee, were not bona 
flde, reliable, legitimate and flnancially responsible banks and banking insti- 
tutions. But that said Hendrey, * * * at the time said scheme and 
artifice to defraud was so devised by them as aforesaid, and at the time said 
représentations and false pretenses w(u-e made to said J. B. Patterson o£ 
Columbus, Mississippi, and to the divers other persons to the grand jurors 
unknovk'n, did intend to solicit, receive and aceept from the said J. B. Patterson 
of Columbus, Mississippi, and the divers other r)ersons ta the grand jurors 
unknown, their deposits into the said Ail Night and Day Bank of Memphis, 
Tennessee, and into the other banks herelnbefore nientloned, and to unlawful- 
ly, knowingly and fraudulently convert the money so received by them to their 
own use and beneflt, and dld, at the time said scheme and artifice to defraud 
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was so devised by them, intend to sell the shares of capital stock of said ATI 
Night and Day Bank of Memphls, Tennessee, and eaeh of said other hanks 
herelnbefore mentloned, to divers persons to the grand jurors unknown, anrt 
to the public generally, and to unlawfuUy, fraudulently and knowingly convert 
the money so received by them for said stock to their own use and beneflt. I 

And in pursuance of and in and for executing and efCecting said seheme aiid 
artifice to defraud the said J. B. Patterson of Columbus, Mississippi, anrt 
divers other persons to the grand jurors unknown, the said Hendrey, « * * 
heretofore, before the finding of this indictment, on, to wit, the flrst day of 
July, 1911, in the circuit and Western division of the district aforesaid, to wit, 
in Memphis, In the county of Shelby, In the state of Tennessee, and withiu 
the jurisdiction of this court, did knowingly, unlawfully, fraudulently and 
feloniously deposit and cause to be deposited in the mails and the post office 
of the United States, at Memphis, Tennessee, aforesaid, for mailing and de- 
livery by and through the mails and the post office establishment of the United 
States, a certain false, fraudulent and misleadiug statement, whieh said 
statement was publislied in the Commercial Appcal, a newspaper published in 
Memphis, Tennessee, whieh said statement api)earlug upon the twelfth liage of 
the issue of Saturday morning, July 1, A. I). 1911, was as foUows, to wit: 
"Statement of the Ail Night anrt Day Bank. 
"At the Close of Business Jnne 30, 1911. 
"Besources. 

Loans and discounts $ 99,i;54 92" 

Overdrafts 293 70 

Furniture and iixtures 12,877 85 

Expenses 14,128 58 

Cash and due f rom banks 27,411 85 

Total ,$153,846 90^ 

"Liabllities. 

Capital stock ,$ 32,250 00- 

Surplus and profits 15,566 49' 

I Jeposits 90,030 41 

BiUs payable 10,000 00 

Total $153,846 90 

"I, A. C. Cooke, cashier of the above nanied AU Night and Day Bank, doi 
solemnly swear that the above statement is tnie, to the best of my knowledge 
and belief. J. Messick Hall, Notary Public. 

"Officers. 

"E. L. Hendrey, Président ; Wm. V. Taylor, Vice Président ; 

"A. C. Cooke, Cashier. 

"Directors. 
"I. F. Peters, J. S, Chick, H. 0. Wynne, A. C. Cooke, J. H. Brooks, .T. A. 
Johnson, A. D. Glbson, B. L. Brooks, B. D. Hendrey, Wm. V. Taylor." 
Contrary to the form of the statute in such case made and provided, anrt 
against the peace and dignity of the United States. 

Fifth Count: 

And the grand jurors aforesaid, upon their oaths aforesaid, do further pré- 
sent that the said * * * on, to wit, the 21st day of April, A. D. 1910, at 
Memphis, in the county of Shelby, in the state of Tennessee, in the circuit and 
Western division of the district aforesaid, and within the Jurisdiction of this 
court, did unlawfully, willfuUy, knowingly and fraudulently and feloniously 
agrée and conspire together to commit an offense against the United States, to 
wit, the offense of knowingly, unlawfully, fraudulently and feloniously devising 
and intending to devise a seheme and artifice to defraud the Night and Day 
Bank of St. Louis, Missouri, and divers other persons to the grand jurors un- 
known, ont of their nioneys, whieh said seheme and artifice to defraud was to 
be effected and executed by the use of the mails and the post office establisU- 
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ment of the United States, and tlie said défendants did agrée and conspire to- 
sretlier tliat in furtheranee of sald sclieme and artifice to defraud and in and 
for attempting to exécute and effect tlie same, that ttiey would deposlt and 
cause to be deposited in tlie mails of the United States, for mailing and de- 
livery by and througli the mails and the post office establishment of the United 
States, divers and sundry letters, packets, written and printed statements and 
représentations ; the said seheme and artifice which the said défendants 
Jigreed and conspired to devise and which they were to exécute and effect by 
and through the mails of the United States, was in substance as follows, to 
wlt: » « * (Hère follows ail which is in brackets in count 4, save that 
"Night and Day Bank of St. Louis" is substituted for "J. B. Patterson" where- 
ever the latter name occurs.) 

And in pursuance of said agreement and conspiracy and in and for execut- 
jng and attempting to exécute said seheme and artifice to defraud, and in 
exécution of said conspiracy and in furtheranee of, and in and for executing 
and effectiug and attempting to exécute and effect, said seheme and artifice to 
defraud the Xight and Day Bank of St. Louis, Missouri, and divers other 
persons to the grand jurors unknown, the said E. L. Hendrey, one of the 
conspirators and who was acting for his associâtes in said agreement and con- 
spiracy and for and in exécution of the said conspiracy, did heretofore, before 
the finding of this indietment, on to wit, the 28th day of April, A. D. 1911, in 
the circuit and Western division of the district aforesaid, to wit, at Memphis, 
in the county of Shelby, in the state of Tennessee, and within the jurisdictioii 
of this court, knowingly, unlawfully, fraudulently and feloniously deposit and 
cause to be deposited in the mails and the post office establishment of the 
United States, at Memphis, Tennessee, aforesaid, for mailing and delivery by 
and through the mails and the post office establishment of the United States a 
certain envelope duly stamped with a United States postage stamp and ad- 
dressed to "Night and Day Bank, St. Louis, Mo.," vk-hich said envelope so 
stamped and addressed then and there contained the folio wing letter, to wit: 

"E. L. Hendrey, Près. Wm. V. Taylor, Vice Près. A. C. Cooke, Cashier. 
"AU Night and Day Bank. Capital Stock, $50,000. Surplus, $12,500. 

"Directors: .T. H. Brooks, J. A. Johnson, A. C. Cooke, A. D. Glbson, J. S. 
Cbick, Wm. V. Taylor, E. L. Hendrey, I. F. Peters, H. C. Wynne. 

"Memphis, Tenn., April 28, 1911. 

"Nlght and Day Bank, St. Louis, Mo. — Gentlemen : Conflrming conversation 
with your Mr. White of even date, we herewlth hand you our sixty-day note 
for $4,000.00, together with collatéral amouuting to $5,840.80. AU of thèse 
notes are made by thoroughly responsible parties and will be paid promptly. 
We may posslbly need to draw on you to-morrow for a part of this, but will 
in ail probability carry the greater portion, or even more, with you from now 
on, as we hâve within the neighborhood of .?10,000.00 coming in within this 
time. 

"Assuring you we will highly appreciate your placing the amount of this 
note to our crédit, and that we will be only too glad to return the favor at any 
-time we may, we are, 

"Yours very trulv, The AU Night and Day Bank, 

"E. L. Hendrey." 

Contrary to the form of the statute in such case made and provided, and 
against the peace and dignity of the United States. 
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ATLAS POETLAND CEMENT CO. v. HAGEN. * 
(Circuit Court of Appeals, Eifilitli Circuit. May 12, lOlC.) 
No. 4544. 

1. Courts <g=:»;5CG(l) — Kules of Deoisiox — FunERAi. CorETs. 

The décisions of tlie state courts, coiistmiiig .state statutes, are binding 
on tlie fédéral courts. 

[Ed. Note. — For otlier cases, see Courts, Cent. Dig. §§ 9.5G, 957, 967; 
Dec. Dlg. <g=o3Gfi(l).] 

2. Master and Servant ©=3204(2), 22S(2) — Ikjuiues to Servant — Assump- 

TioN OF Rtsk. 

T'nder Rev. St. Mo. 1909, § 7828, declaring tliat the belting, slmfting, 
niacliines, niaeliinery, etc., in ail manufacturing establlslunents, when 
placed so as to be dangerous to employés, sliall be safely and seeurely 
guarded, when possible, and, if not, notice of the danger sliall be con- 
spicuously posted, an employé does not assume tlie risiv of injury result- 
ing froni tlie employor's failure to couiply with the statute, and advantage 
of such défense cannot be taken on the ground that assnmption of rlsk 
becomes contrilmtory négligence, for one défense is hased on contract and 
the other on tort, and as an employé does not assume the risk of a mas- 
ter's négligence, tliere can be no assuraption of risk, as a violation of the 
statute is négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 545, 
C71; Dec. Dig. <S==204(2), 228(2).] 

3. Al>PEAL AND ERROK ig:=>1007 REVIEW^IlARMLESa ERROR. 

Where tlie pleadings and évidence were such that the court might liave 
instructed the jury as to the existence of a particular fact, the failure to 
submit to them the question of that fact's existence was not error. 

[Ed. Note. — For other cases, fsee Appeal and Error, Cent. Dig. § 4229; 
Dec. Dig. ©=5l067 ; Trial, Cent. Dig. § 475.] 

4. Masïer and Servant <g^297(3) — Injuries to Servant — Essenttals to Re- 

COVERY. 

Where an Injured employé hased his action on the master's violation of 
Rev. St. Mo. 1909, § 7S28, requiring the guarding of maehinery or the post- 
Ing of waruiugs, it is essential to recovery that the jury find failure to 
guard or to post warnings v^'as the cause of tlie injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1197 ; 
Dec. Dig. <S=297(3).] 

5. Master and Servant <ê=»293(6) — Injuries to Servant — ^Instructions— 

sufficiency. 

In such case an instruction that if the statutory directions were obeyed 
the master was not liable, but If they were not obeyed then the master 
was guilty of négligence, rendering liim responsible for ail injuries di- 
rectly cansed by such failure, saving the défense of contributoiy négli- 
gence, was suffleient, in the absence of a request for a more detailed in- 
struction. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1149 ; 
Dec. Dig. <S=>293(0).] 

6. Tkial <S=>256(9) — Instructions — Requests. 

Where an ample gênerai instruction on contributory nc^gligence was 
giveu, défendant, wlio requested no additional instructions, cannot com- 
plam that the one given was not sufliciently inclusive. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. | 637 ; Dec. Dig. <©=> 
256(9).] 

ÊiaPor other cases see same topio Se KEY-NUMDER in ail Key-Numbered Digests & Indexes 
•Rehearing denied September 4, 1916. 
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7. Masteb and Servant <S=502(1) — Injukies la Servant— Liability of Mas- 

TER. 

Where a master supplled a physiciaii, who set an Injured servant' s 
broken leg in such a niauner tliat it clid not properly heal, and the servant 
thereafter engaged other pliyslcians, who rebroke the leg, the master, 
thoiigh the new opération was not a success, was liable for the wliole in- 
jury ; the servant not being négligent in ref using to permit the flrst physi- 
cian to rebreak the leg as he desired. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § lé.'î ; 
Dee. Dig. <S=>02(1).] 

8. Appeal and Ekbor <®=52.31(9) — Présentation of Gbounds of Review in 

C0T7RT BeLOW — N'ErESSITY. 

Where the pétition generally alleged the damages subuiitted in the 
charge, defeiidant's objection to the charge on damages, on the ground 
that it .speelfied items not included in the pétition, présents nothing for 
review, where détendant was requested by the court to make its objec- 
tion siwciHc. 

[Ed. Note.— For other cases, see Appeal and Error, Dec. Dig. <S=='231(9) ; 
Pleading, Cent. Dig. § 14.30; Trial, Cent. Dig. §§ 194, 19.5, 680, 090, 696.] 

9. Masteb and Servant ©=5228(2) — lN.ruBiEs to Servant — Contributoby 

2>;e(;i:.igexce. 

Where a master vioiated Kev. St. Mo. 1909, § 7828, requiring the guard- 
ing of machinery and if Impossible the posting of notices of danger, the 
fact that an employé, hnrt while screwing oil cups on a wheel which was 
revolved by a shaft, had donc the work for some months without injury, 
does not show hini guilty of contributory négligence ; the master having 
failed to coniply witli the statute. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 671 ; 
Dec. Dig. <®=»228(2).] 

In Error to the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

x'Vction by Fred W. Hagen against the Atlas Portland Cernent Com- 
pany. There was a judgment for plaintifif, and défendant brings er- 
ror. Afiirmed. 

George A. Mahan, of Hannibal, Mo. (Albert R. Smith and Dulany 
Mahan, both of Hannibal, Mo., on the brief), for plaintifif in error, 

Ben E. Hulse, of Hannibal, Mo, (A, Clay Williams, of Pittsfield, 
111., and D. H. Eby, of Hannibal, Mo., on the brief), for défendant in 
error. 

Before HOOK and SMITH, Circuit Judges, and REED, District 
Judge. 

SMITH, Circuit Judge. The plaintifif in error, the Atlas Portland 
Cément Company, is a corporation organized under the laws of Penn- 
sylvania. It was the défendant below, and is hereafter so styled hère. 
It has for years been engaged in conducting a cernent manufacturing 
plant at Ilasco, Rails county, Mo. The défendant in error, the plaintiff 
below, and so hereafter styled hère, was employed by the défendant in 
what was known as clinker mill No. 1, a part of plant 5, under a fore- 
man. This mill had in it a line shaft extending from east to west 
about 100 to 125 feet long. This was 9 inches in diameter and was 
about 6 feet from the floor. Upon it were 16 wheels or pulleys, which 
by belts operated 16 Huntington mills, 8 on each side. The plaintifif 

.^:=>For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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had charge of the 8 south mills. The shaft revolved 150 times a 
minute. The wheels or pulleys referred to were about 32 inches 
across the face and the one hère in question was 4 feet in diameter. 

. This wheel, Hke the others, was so arranged that it could be detached 
from the power, so as to stop the Huntington mill to which it was 
attached. This was donc by placing a collar in two pièces bolted 
around the shaft to the right of the wheel and placing a spider or 
clutch to the left of the wheel. This spider or clutch always revolved 
with the shaft, even when the pulleys or wheels were standing stilt. 
When it was desired to hâve the mill put in motion the spider or 
clutch was by a small wheel thrown against the large wheel or puUey 
on which the belt ran and seized a flange on the pulley or wheel with 
its four arms; and when it was desired to stop the mill by the same 
device the spider or clutch was withdrawn from the pulley wheel and 
it came to a stop. This pulley or wheel weighed about 1,800 pounds. 
There was upon it a hub, and projecting from it to the rim 12 spokes 
in pairs, or 6 pairs to the wheel. There were 4 grease cups to this 
wheel. They were attached to the hub between the spokes in pairs. 
The pairs were opposite each other on the hub and 12 to 15 inches 
apart. Thèse grease cups had frequently to be screwed down, and it 
was a part of plaintiff's duty to do that. It is manifest that this could 
not be donc from the left side of the wheel, as the revolving spider or 
clutch would eut ofl' the operator's arm. It was therefore necessary to 
do this work vvholly from the right side. If 2 of the grease cups stop- 
ped at the bottom and 2 at the top, it was necessary to screw the 2 
at the bottom down from the floor and then climb upon an idler with 
one foot and upon another iron with the other and screw down those 
above the hub. There is a slight différence in the testimony as to 
liow far the operator had to reach into the wheel to perform his duty,. 
but he had to reach in from 8 to 10 inches from the collar to reach 
the first grease cup and 20 or 25 inches to reach the second. 

On September 23, 1913, the plaintifî, having stopped the mills of 
M'hich he had charge in pursuance of orders from his superior, attempt- 
ed to screw down the grease cups, and succeeded in doing so at sev- 
eral of the mills, and screwed down the lower cups at mill No. 7. 
AVhile he was attempting to screw down the upper cups at this mill, or 
at the corresponding point upon the shaft to this mill, and while the 
center of his body was, in the discharge of his duty, brought close to 
the line shaft, a projecting boit or boit head in the collar referred to 
caught in his jacket, threw him up over the line shaft and to the con- 
crète floor north of it, and f ractured his left leg. He brought this suit 
to recover damages. The case was tried and a verdict was returned in 
his favor, upon which judgment was rendered and the défendant 
sued out this writ of error. 

1 1, 2] The Revised Statutes of Missouri of 1909 contained the fol- 
lowing provision : 

"Sec. 7828. Belting, etc., to he Ouarded. — The beltlng, shafting, machines, 
inachinery, gearing and drums, in ail manufat^turing, mechanical and other 
pstablishments in this state, when so placed as to be dangerous to persons 
cniffloyed thereln or thereabont whlle engaged in their ordiuary duties, shall 
be safely and securely guarded when possible ; if not possible, then notice o£ 
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its danger shall be conspicuouslv posted In such establishments. (R. S. 1899, 
f 6433, amended, Laws 1909, p. 502.)" 

The amendment of 1909 inserted the words "machines" and "ma- 
chinery." 

The answer contains the statement that: 

"Défendant further admits the allégation in the plalntiff's pétition that the 
danger and péril connected wlth plalntiff's work was an obvions danger and 
péril." 

The défendant called as a witness the assistant gênerai superintend- 
ent of the Western district of the Atlas Portland Cernent Company 
who testified : "It is a dangerous shaft." In view of this admission 
and testimony, corroborated as it is by ail the évidence and contra- 
dicted by nothing, we hâve no hesitancy in reaching the conclusion that 
the machine in question was "dangerous to persons employed therein 
or thereabout." 

When the question first came before this court, it held that, not- 
withstanding the Missouri statute referred to, the défenses of assump- 
tion of risk and contributory négligence were both available to the 
défendant in cases brought under that section. St. Louis Cordage Co. 
V. Miller, 61 C. C. A. 477, 126 Fed. 495, 63 L. R. A. 551; Glenmont 
Lumber Co. v. Roy, 61 C. C. A. 506, 126 Fed. 524; Fédéral Uad 
Co. V. Swyers, 88 C. C. A. 547, 161 Fed. 687; Mengel Box Co. v. 
Dulin, 98 C. C. A. 401, 174 Fed. 647. And this court held to the same 
effect as to a similar Colorado statute. Denver & R. G. R. Co. v. 
Norgate, 72 C. C. A. 365, 141 Fed. 247, 6 L. R. A. (N. S.) 981, 5 Ann. 
Cas. 448,, And the same under a Wyoming statute. Maki v. Union 
Pacific Coal Co., 109 C. C. A. 221, 187 Fed. 389; Owl Creek Coal 
Co. v. Goleb, 127 C. C. A. 27, 210 Fed. 209. 

That was the best judgment of this court after the most careful 
•considération, but there was a great conflict in the authorities, state 
and fédéral, on this question. See Welsh v. Barber Asphalt Paving 
Co-, 93 C. C. A. 101, 167 Fed. 465, and Narramore v. Cleveland, C, C. 
& St. L. Ry. Co., 37 C. C. A. 499, 96 Fed. 298, 48 L. R. A. 68._ This 
is not claimed to be an exhaustive review of ail the cases bearing on 
this subject, but suffices to show the court's attitude at first upon the 
question. 

In Columbia Box Co. v. Saucier, 129 C. C. A. 659, 213 Fed. 310, 
this court held that the Suprême Court of Missouri had so construed 
this particular statute that assumption of risk was not a défense, çit- 
ing Durant v. Mining Co., 97 Mo. 62, 10 S. W. 484, Lore v. American 
Manufacturing Co., 160 Mo. 622, 61 S. W. 678, Butz v. Construction 
Co., 199 Mo. 286, 97 S. W. 897, Huss v. Heydt Bakery Co., 210 Mo. 
44, 108 S. W. 63, and Simpson v. Witte Iron Works, 249 Mo. 376, 
155 S. W. 810, and numerous décisions of the varions Courts of 
Appeals of Missouri. This court held that the décisions of the Su- 
prême Court of Missouri were binding upon this court. 

In a quite able and ingénions argument the plaintiff in error hère 
cites Patrum v. St. Louis & S. F. R. Co., 259 Mo. 109, 168 S. W. 
622, as holding that a portion of the assumption of risk has become a 
îorm of contributory négligence. In view of the fact that contribu- 
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tory négligence always arises in tort, while assumption of risk always 
arises on contract, we cannot quite understand how this could be 
true. We can understand how the same évidence can make ont a dé- 
fense arising in tort and one on contract, but not how a défense aris- 
ing on contract and aboHshed by law can become one arising in tort ; 
but the Patrum Case was not under this or any similar statute, but 
was a common-law action against the railroad for neghgence. In the 
statement of facts as prepared by the court it is said : 

"The boue of contention in the ease is as to wlietlier the traininen. the fel- 
low servants of deceased, used ordiiiary care in niaking the coupliug in whlch 
they were engaged wlien deceased lost hls life." 

That case, therefore, really involved nothing with référence to as- 
sumption of risk or contributory neghgence. In that case the court 
quoted with approval from the lowa Suprême Court the following: 

"Tlie terni 'assumption of risk' has eoine to be used in a twofold sensé. It 
is often said that an employé assumes the ordiiiary risk that is incident to his 
employnient. This form of assumi>tiou of risk is often jileaded by défendants 
in Personal injury cases, althoiigh it is quite unnecessary to do so. Assumption 
of risk in its true sonse has référence to those risks arising ont of the nég- 
ligence of the master wlien such négligence is kno\>'ii to the employé, and the 
danger therefrom appreciated by him. In tlie lirst fonii herein irulicated. a 
specifle pleading of assumption of risk of the ordiiiary dangers incident to an 
employnient is a mère amplitication of the gênerai (U'iiial, aiul adds nothing to 
it in the légal sensé. In the second form herein iiiditated, it is au affirmative 
défense, and must be specilically pleaded as such." 

The cotirt said in tliat case: 

"Under the doctrine found in the Missouri cases doaling with so-called as- 
suniiition of risk, the employé 'does not assume tlie négligence of the master 
or that of a vice principal.' The moment négligence coiiies in at the door, it 
may well be said that the doctrine of assumption of risk goes out at the wiii- 
dow." 

It is clear that, if we accept tlie distinction made between the two 
alleged classes of assumption of risk, which upon authority we do, 
the first class is not a portion of the law of the assumption of risk at 
ail in a practical sensé, because it applies only when the master is not 
négligent, and where the master is not négligent there is no necessity 
for resorting to the défense of assumption of risk. 

The second subdivision is then the only material one to consider, 
and it is to this the courts of Missouri bave held there is no assump- 
tion of risk, because they bave uniformly held that a violation of this 
statute is itself négligence. The case in question, not having arisen 
under this statute, is in no event so conclusive as to require us to 
modify our holding in Columbia Box Co. v. Saucier, 129 C. C. A. 
659, 213 Fed. 310. 

[3] It is assigned as error that the court failed to give to the jury 
the question as to whether the machine was so "placed as to be dan- 
gerous to i>ersons employed upon the same while engaged in their 
ordinary duties" ; but it has already been intimated that the pleadings 
and évidence were so clear upon this qtiestion that it was proper for 
the court to bave positively instructed the jury that they shotild find 
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the machine was so dangerous, and its merely ignoring the question 
cannot be error. 

[4, 5] It is contended that it is essential to plaintiff's right to recover 
that the jury find that the failure to guard and give notice caused the 
injuries. Of course this is true. But the court adopted as a part 
of the charge a portion of the opinion in Simpson v. Witte Iron 
Works, 249 Mo. 376, 155 S. W. 810, and expressly quoted: 

"If thèse statutory directions are obeyed, tlien the employer is not Viable 
for injuries oceasioned by such ngencies td sueh employés. If they are not 
obeyed, then the employer's disobedience is an act of négligence, and he is 
responsiblo for any and ail injuries directly caused by such failure, saving 
the défense of eontributory négligence." 

In the absence of a request for a more detailed instruction, this was 
certainly sufficient. If the jury had first found that the machinery 
could be guarded, then the question could hâve been well taken from 
the jury; but the fact that the jury might hâve found for the 
plaintiff upon the absence of notice alone made an instruction upon 
the subject necessary. The court instructed the jury upon the law 
of eontributory neghgence substantially in the language used by this 
court in Motey v. Pickle Marble & Granité Co., 20 C. C. A. 366, 74 
Fed. 155. The charge was full and ample on the subject. 

[6] In its argument the défendant says: 

"So that, under the Missonri doctrine as at présent existing, tlie trial court 
In this case, in withdrawing assumptlon of the risk from the jury, should bave 
done so with the qualification that if the plaintiff remained at work for the 
défendant with either actual or constructi\e Ivuowledge of the condition of 
the machiner}', to wit, that it was dangerous and not guarded, without the 
défendant having promised to remedy the same, then sueh assumptiou of the 
risk became eontributory négligence." 

Without again referring to what seems to us an inaccuracy of ex- 
pression that assumption of risk, a défense arising on contract, be- 
came eontributory neghgence, a défense arising in tort, .suffice it to say 
that, when an ample gênerai instruction was given on eontributory 
négligence, the failure of the défendant to ask the alleged additional 
one on the subject would prevent our considération of whether, if 
so asked, it should hâve been given or not. In the case of Nortliern 
Central Coal Co. v. Hughes, 139 C. C. A. 619, 224 Fed. 57, cited by the 
défendant, the court gave correct gênerai instructions, but the défend- 
ant asked a spécifie instruction upon what the court described as the 
crucial question in the case, but hère there was no instruction asked at 
ail except instructions to find for the défendant, and one other not on 
this subject. In this case there was not even an exception to the in- 
struction on eontributory négligence. 

[7] The défendant asked the giving of an instruction that: 

"The court instructs the jury that the défendant is not responsible for any 
injury to plaintiff caused by any act, opération, or couduet of plaintiff's physl- 
cians or surgeons." 

This instruction was refused. It was erroneous upon its face, but 
especially so as shown by the record. The plaintiff testified, and the 
jury had a right to believe, that Dr. Chilton, the company's surgeon. 
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set his limb ; that one day, when they were putting hîm upon a bed 
pan, he felt the bones slip. This was about three days after the 
injury. He called the attention of Dr. Chilton and the nurse to it, but 
the Doctor did not even make an examination. Plaintiff remained at 
the hospital six weeks, and was then taken home and remained there 
a week. At the end of five weeks the bandages were taken ofï. Dr. 
Chilton took him home and then pronounced the leg in good shape. 
In a day or two he came back and the leg was bent, and the next day 
he again called and w^anted to break the leg again. After seven weeks 
•of suffering with this broken leg, more than six weeks after it slipped 
and the doctor had been notified, and a bony union had been formed, 
he was justified in declining to let the same doctor break it again and 
operate further. Plaintilï simply told Dr. Chilton he could not break 
it again, and Dr. Chilton then turned the case over to Dr. Winn; 
but before this, at a conférence of Dr. Chilton, Dr. Bounds, Dr. Winn, 
and other physicians, it was agreed by ail of them that a second opéra- 
tion was necessary. The plaintilï then employed Dr. Bounds, a promi- 
nent surgeon, to perform a second opération, assisted by Drs. Schmidt, 
Hays, and Winn. Thèse were ail compétent physicians and surgeons, 
and there is no évidence of négligence in their sélection. From their 
testimony it appears that the union formed under Dr. Chilton was 
with the ends of the bones overlapping. The new opération was not 
a success, but there was no négligence upon plaintifif's part in refusing 
to let the same surgeon perform the second opération who had con- 
cededly failed in the first, perhaps without fault on his part, nor in 
the sélection of the new ones; and if the défendant was liable at ail, 
it was liable for the entire injury which plaintifif sustained as the 
resuit of its négligence in failing to comply with the statute. 

[8] There is considérable criticism of the instructions on the meas- 
iire of damages. The only exception made to this portion of the charge 
was : 

"The Court: I will hear iuiy exceptions to this charge. 

"Mr. Mahan ; « * « -vVe except also to that part of the charge which 
gives the rneasure of damages, as charged by the court, * • * 

"The Court: I thiiik it is necessary, Mr. Malian, under the practiee, when 
you object to the eourt's charge as to damages, that you specify. If I am 
wrong in any particular, I want to correct it before the .iury retires. You 
liave objected generally to the charge I hâve given in référence to the amount 
of damages ; now I would lilve for you to specify in what particular the court 
bas not laid down the law as to the damages. 

Mr. Mahan : I can only object in a gênerai way as specifylng tlie différent 
items for which damages may te found. for the reason I understand those 
items are not specified in the plaintiïï's pétition." 

Had the objections now made been then made, it is possible some 
of them would bave been sustained ; but the items were ail mentioned 
in the pétition, perhaps in several cases without sufficient détails, and 
it was the duty of counsel, when called on by the court, to bave pointed 
out in what respects the instruction was erroneous, and, having failed 
to do so, it cannot now complain. 

[9] It is strenuously insisted that it conclusively appears that plain- 
tilï was guilty of contributory négligence. This is based chiefly upon 
the fact that he had for a few months done the same work and not 
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been hurt, upon the fact that he used his left hand and not his right 
in doing the work, and upon a déduction from the évidence that he 
could hâve kept his body at a considérable distance from the boit on 
which he was caught and from the shaft. The fact that he had donc 
the work for a few months and not been injured, while admissible, is 
of comparatively slight weight. The statute of Missouri was enacted 
to protect employés from danger, not from the certainty of being hurt. 
It appears that one other man had been injured in a similar way, and 
the fact that for 400 or 500 times such operator escaped injury would 
not of itself conclusively show contributory négligence when one was 
hurt. It appears that the plaintifï was what was known as a left- 
handed man, and had always done the work with his left hand, and 
there is no évidence that he had previously been instructed to use his 
right hand. We think that there is quite as good reason to believe any 
one would hâve been hurt using his right hand as his left, and more 
reason to think that the plaintifï, who was more adept with his left 
hand than his right, would hâve been hurt by the use of his right rather 
than his left hand. 

The déductions from the évidence referred to and relied upon are 
of such a character that we cannot follow them. 

The judgment of the District Court is afifirmed. 



DELAWARE & HL'DSOX CO. v. KETZ. 

(Circuit Court of Appeals, Third Circuit. April 24, 1916.) 

Ko. 2081. 

1. Trial <S=>219, 255(13) — Injuries to Servant — Instructions — Proximate 

Cause — NecessitY' — Request. 

In an action for the death of a railroad employé, who fell from a bridge, 
where the évidence was not clear that the négligence of the compan.v in 
leavlng one side of the bridge unguarded was the proximate cause of the 
accident, it was error for the trial judge to pass over the subject of proxi- 
mate cause with only an allusion to the fact that the jury must déter- 
mine whether the death was the proximate resuit of defendant's négli- 
gence, without defining "proximate cause," though his attention was call- 
ed to the subject by defendant's requests for Instructions that the Com- 
pany was not llable, unless it had been guilty of négligence that was the 
proximate cause of the death. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 489, 639 ; Dec. I>ig. 
®=>219, 255(13),] 

2. Masteb and Servant <S=276(2) — Injuries to Servant — Evidence — Proxi- 

mate Cause. 

In an action for the death of a railroad employé, who fell from a bridge 
one side of which was unguarded, testimony of the only witness to the ac- 
cident that the employé crossed diagonally from the guarded to the un- 
guarded side of the bridge, where he seemed to stumble and then fell, and 
that 24 hours later there was no obstruction on the bridge over which he 
could hâve stumbled, is not sufficient to warrant the jury in flnding that 
the négligence of the company in leavlng the side of the bridge unguarded 
was the proximate cause of the death. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 951. 
959 ; Dec. Dig. <S=>276(2).] 

^ssFor otber cases see same toplc & KEY-NUMBSR in ail Key-Numbered Dlgests & Indexes 
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In Error to the District Court of the United States for tlie Middlc 
District of Pennsylvania ; Charles B. Witmer, Judge. 

Action by Anna Ketz, administratrix, against the Delaware & Hud- 
son Company. Judgment for plaintiff, and défendant brings error. 
Reversed, and new trial awarded. 

W. J. Torrey and James H. Torrey, both of Scranton, Pa., for plain- 
tiff in error. 

R. h. Levy and Léon M. Levy, both of Scranton, Fa., for défend- 
ant in error. 

Before BUFFINGTON, ilcPHERSON, and WOOLEEY, Circuit 
Judges. 

McPPIERSON, Circuit Judge. The plaintiff, Anna Ketz, is the 
widow of George Ketz, who was drowned on the afternoon of Sun- 
day, April 26, 1914. He had been working at a roundhouse of the Del- 
aware & Hudson Company, and while on his vvay home fell from a 
bridge spanning the Lackawanna river between his place of Work and 
the town of Carbondale. The bridge had been built and was main- 
tained by the company primarily as a means of access to the roundhouse 
and other shops, although its use by the public was also permitted. 
In her statement of claim the plaintiff describes herself as the admin- 
istratrix of her husband, and also as a citizen of Pennsylvania, declar- 
ing her husband also to hâve been a citizen of that state. She sues as 
his Personal représentative, in behalf of herself and their minor chil- 
dren, and describes the company as a citizen of New York. She then 
goes on to state that on April 26 the company was engaged in Interstate 
commerce; that her husband also v/as so engaged as a servant of the 
company; and that, in order to enable its servants to reach and leave 
the roundhouse, the company furnished the bridge in question. She 
asserts that the bridge was dangerous, because it was provided with 
a guard rail or barrier upon only ohe of its sides ; avers that her hus- 
band lost his footing, fell into the river from the unguarded side, 
and was drowned ; and charges that the fall was due to the company's 
négligence in f ailing to protect the bridge adequately, and to "its failure 
to furnish a safe place to work and safe appHances in and about the 
place of his employment, and safe approaches and exits in and about 
the said place of employment." 

There is no material dispute about the facts. Ketz had been in the 
company's service about a year ; he was a pipe fitter, and was charged 
with the duty of repairing the pipes of such engines as might corne 
into the roundhouse from time to time. The company opérâtes a rail- 
road running from Wilkes-Barre, Pa., into the state of New York, 
and is largely engaged in interstate commerce; but part of its busi- 
ness is intrastate, for example, the carriage of passengers between 
Wilkes-Barre and Carbondale, neighboring towns in the state of 
Pennsylvania. About 20 engines used the roundhouse as a place of 
storage or repair. Some of them were of the Mallet type, and were 
used to push trains upgrade from Carbondale to Ararat Summit ; both 
thèse points are in Pennsylvania, but nearly ail the trains went on from 
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Arafat into the state of New York. Some engines, however, were 
used only for passenger service between Carbondale and Wilkes-Barre, 
and on Sundays another engine might corne in from a passenger 
train that was run on that day between New York state and Carbon- 
dale. At times still other engines might be sent in for unexpected re- 
pairs. 

The bridge is a little more than 14 feet wide and about 114 feet 
long; it bas a railing 4 feet high on the upper side, but on the lower 
side there was no guard, except a wheel rail, or block — a heavy timber 
about 9 inches high and 10 inches wide, fastened to the planks and 
running the length of the bridge. There were two of thèse wheel rails 
one on each side of the bridge, and the roadway between them is nearly 
12 feet wide. On the day in question Ketz had been employed in the 
roundhouse, but no évidence was ofïered to show what he had been 
doing, or upon what engine. At 5 o'clock he started for his home in 
Carbondale. The daylight was ample, and he was familiar with the 
bridge, having crossed it many times during the yeàr preceding. On 
this occasion, for some reason that is left in doubt by the meager évi- 
dence, he f ell ofif the bridge from the lower or unguarded side and was 
drowned. The only witness of the occurrence was a woman, who was 
looking across the river from her kitchen window about 300 feet away, 
and saw Ketz approach the bridge, enter upon it close to the guard rail, 
and cross diagonally to the lower side. There he stumbled (as she 
thought), threw up his hands, and fell into the water. Twenty-four 
hours later she visited the spot, but f ound nothing that would account 
for his fall, and there is no other testimony concerning the condition 
of the roadway or the bridge. If the river had not been in flood, he 
would probably hâve escaped without serious mishap. A board side- 
walk, more than 2 feet wide, runs along the street or highway on both 
sides of the river, and leads to and from the ends of the upper or 
guarded side of the bridge. Crossing was perfectly safe under ail 
ordinary conditions. Another man preceded Ketz by a f ew feet, using 
the upper side of the bridge, and crossed without having his attention 
called to the accident. 

The suit is brought under the Carriers' Liability Act of 1908 (Act 
April 22, 1908, c. 149, 35 Stat. 65, 4 Comp. Stat. § 8657 et seq.) and 
the fédéral questions presented by the statement of claim are whether 
the death occurred while the company was "engaged in commerce 
between any of the several states," and whether the deceased suffered 
death "while he [was] employed by such carrier in such commerce." 
On thèse subjects the évidence is scanty and not satisfactory, and the 
plaintiff is compelled to rely on such presumptions or inferences as are 
said to be warranted by the few facts in proof. The argument is thus 
outliried in her counsel's brief : 

"1. A workman whose gênerai employment Is in the interstate commerce 
and Intrastate commerce of a rallroad is, generally speaking, engaged in in- 
terstate commerce, and is within the protection of the act. 

•'2. An employé who meets with injury while, generally speabing, engaged 
in interstate comnïerce, is within the protection of the act, and he does uot 
lose the protection of the act unless it appears by afflrrnatlve évidence that he 
was engaged in intrastate commerce at the time that he came to Ws death." 
233 F.— 3 
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We do not find it necessary to consider thèse propositions, or to ex- 
amine the cases referred to by one side or the other. Railroad v. 
Behrens, 233 U. S. 473, 34 Sup. Ct. 646, 58 L. Ed. 1051, Ann. Cas. 
1914C, 163 ; Railroad v. Glynn, 219 Fed. 148, 135 C. C. A. 46; Peder- 
sen V. Railroad, 229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125, Ann. 
Cas. 1914C, 153; Horton v. Railroad & Navigation Company, 72 
Wash. 503, 130 Pac. 897, 47 L. R. A. (xN. S.) 8; Lamphere v. Railwav 
Company, 196 Fed. 336, 116 C. C. A. 156, 47 L. R. A. (N. S.) 1 ; Erie 
R. R. V. Jacobus, 221 Fed. 336, 137 C. C. A. 151 ; Railroad v. Zachary, 
232 U. S. 248, 34 Sup. Ct. 305, 58 L. Ed. 591, Ann. Cas. 1915C, 159; 
Railroad v. Davide, 210 Fed. 870, 127 C. C. A. 454; Railroad v. 
Rogers, 221 Fed. 52, 136 C. C. A. 530; Bovle v. Railroad (D. C.) 221 
Fed. 453; Shanley v. Railroad (D. C.) 22rFed. 1012. We think our 
décision should rest on other grounds, and shall theref ore assume (but 
without deciding) that the act would be satisfied if the fact were that 
Ketz had just been engaged in the repair of interstate engines, and 
shall assume also that the jury was properly allowed to find this fact ; 
and for the purposes of this opinion we shall assume further that the 
jury was justified in finding that the company was négligent in leaving 
the lower side of the bridge unguarded, but it is plain that a vital 
question still remained, namely: Was this négligence the proximate 
cause of the death? 

[1] This rather perplexing subject of proximate cause has received 
much attention, both from text-writers and the courts, and the numer- 
ous cases are by no means harmonious. Elaborate notes, with very 
full citations, may be found in 13 L. R. A. (N. S.) 1219, 18 L. R. A. 
(N. S.) 1135, and 20 L. R. A. (N. S.) 732; but for the rule in the 
fédéral courts we need not go beyond Railway Co. v. Kellogg, 94 U. 
S. 474, 24 L. Ed. 256, and Insurance Co. v. Boon, 95 U. S. 117, 24 L. 
Ed. 395. In the Kellogg Case Mr. Justice Strong said : 

"The true rule is that what Is the proximate cause of an injury Is ordlnarily 
a question for the jury. It Is not a question of science or of légal knowledge. 
It is to be determined as a fact, in view of the circumstances of fact attend- 
ing it. The primary cause may be the proxinïate cause of a disaster, thougli 
it may operate through successive instruments, as an article at the end of a 
çhain may be moved by a force applied to the other end, that force being the 
proximate cause of the movement, or as in the oft-cited case of the squib 
thrown in the marlset place. 2 Bl. Rep. 892. The question always is: Was 
there an unbrolsen connection Isetween the wrongful act and the injury, a con- 
tinuons opération? Did the facts constitute a continuons succession of events, 
so linlied together as to make a natural whole, or was there somfe new and 
independent cause intervening between the wrong and the injury? It is ad- 
mltted that the rule is difficult of application. But it is generally held that, in 
order to warrant a finding that négligence, or an act not amounting to wanton 
wrong, is the proximate cause of an injury, it must appear that the injury 
was the natural and probable conséquence of the négligence or wrongful act, 
and that it ought to hâve been foreseen In the light of the attending circum- 
stances." 

And in the Boon Case the same justice expressed the same thought 
in différent language : 

"The proximate cause is the efficient cause, the one that necessarily sets 
the other causes in opération. The causes that are merely incidental, or instru- 
ments of a superior or controUing agency, are not the proximate causes and the 
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responsible ones, though they may be nearer In tinïe to the resuit. It is only 
when the causes are Independent of eacli other that the nearest is, of course, 
t<i be charged wlth the disaster. * * • The proximate cause, as we hâve 
seen, is the dominant cause, net the one which is incldental to that cause, its 
mère instrument, thpugh the latter may be nearest in place and time to the 
îoss." 

Thèse rules hâve been often followed, e. g., in S'cheft'er v. Railroad, 
105 U. S. 251, 26 L. Ed. 1070; Hayes v. Railroad, 111 U. S. 228, 4 
Sup. Ct 369, 28 L. Ed. 410; The G. R. Booth, 171 U. S. 450, 19 Sup. 
Ct. 9, 43 L. Ed. 234; Railway Co. v. Calhoun, 213 U. S. 7, 29 Sup. 
Ct. 321, 53 L. Ed. 671 ; Railway Co. v. Stewart, 228 U. S. 363, 33 Sup. 
Ct. 548, 57 L. Ed. 875; Hartford Cq., v. Pabst Co. (C. C. A. 7th) 201 
Fed. 626, 120 C. C. A. 45, Ann. Cas. 1915A, 637 ; and Armour & Co. 
V. Harcrow (C. C. A. 9th) 217 Fed. 227, 133 C. C. A. 218. In Rail- 
way Co. V, Calhoun, supra, it is said by Mr. Justice Moody : 

"Few questions bave more frequently come before the courts than whether 
a particular mischief was the resuit of a particular default. It would not be 
useful to examine the nunrerous décisions lu which this question has received 
considération, for no case exactly resembk's another, and sliglit différences of 
fact may be of great importance. The rule.s of law are reasonably well set- 
tled, however dlfficult they may be of ai>i)licatlon to the varied afCairs of life. 
In the case undoubtedly the plaintlfC's injury was traceable to the original 
négligence, in the sensé that it would not bave occurred if the plaiutiff liad not 
been separated from his mother. Xevertbele.ss, that négligence may not be the 
cause of the injury, in tlie meanlng which the law attributes to the word 'cause' 
when used in thls connection. The law, in its praeticnl administration, in cas- 
es of this kind regards only proximate or immédiate and not remote causes. 
and In ascertaining which is proximate and which remote refuses to indulge 
in metaphysical nicetles. Where, in the seiiuence of events between the origi- 
nal default and the final mischief, an entirely independent and unrelated cause 
intervenes, and is of itself sufflclent to stand as the cause of the mischief, the 
second cause is ordinarily regarded as the proximate cause and the other as 
the remote cause. Insurance Co. v. Tweed, f Wall. 44, .32 [19 L. Ed. 65]. This 
is emphatically true when the intervening cause is the act of some persou 
entirely unrelated to the original actor. Nevertheless, a careless person is lia- 
ble for ail the natural and probable conséquences of his mlsconduct. If the 
misconduet is of a character which, according to the usual expérience of mau- 
Ijind, is calculated to invite or induce the intervention of some subséquent 
cause, the intervening cause will not excuse him, and the subséquent mischief 
vvill be held to be the resuit of the original misconduet. This is upon the 
ground that one is held responsible for ail the conséquences of liis act which 
are natural and probable, and ought to bave been foreseen by a reasonably 
prudent man." 

And in Armour & Co. v. Harcrow, supra, the Circuit Court of Ap- 

peals said : 

".4n injury which is the natural and probable cause of an act of négligence 
is actionable, and sucb an act is the proximate cause of the injury. But an 
injury that could not hâve been foreseen or reasonably auticlpated as the 
probable resuit of an act of négligence is not actionable, and sucb an act is 
either the remote cause, or no cause wliatever, of the injury. The natural 
conséquence of an act is the conséquence which ordinarily follows it, the re- 
quit which may reasonably be anticipated from' it. A probable conséquence is 
one that is more likely to follow its supposed cause than it is not to foUow 
it [citing cases]." 

New, we do not intimate that the subject should hâve been elaborate- 
ly discussed in the charge, but unless the jury received adéquate in- 
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structjons thereon they could neither know nor apply the rules that 
hâve thus been laid down for the fédéral courts. We cannot assume 
that the jury knew how to deal with the testimony, unless they were 
properly instructed, and the matter should hâve been explained with 
sufficient clearness. Unfortunately the trial judge passed over the sub- 
ject altogether, barely alluding to it in one sentence of the charge, 
" * ♦ * And, second, was his death the proximate resuit of the 
defendant's négligence?" although the gênerai subject had been brought 
to his attention by the company's fifth and ninth points, which asked 
for instructions that the plaintiff could not recover unless the Com- 
pany had been guilty of négligence that was the proximate cause of 
the death. In our opinion, the charge was inadéquate on this vital 
matter, and for this reason alone it would be necessary to reverse the 
judgment. 

But we think we should say, also, that upon the évidence present- 
ed by this record the défendant was entitled to binding instructions. 
So far as appears, the proximate cause of the decedent's death may as 
well hâve been his own négligence, or some unexplained happening, 
as the company's négligence in leaving the bridge unguarded. Prac- 
tically the jury was permitted to guess at what had occurred, without 
sufficient évidence to point to the company's négligence as the domi- 
nant, efficient, cause. Nobody could tell what started the train of 
events that ■ended in the decedent's plunge into the river. He may hâve 
voluntarily left a concededly saf e place, and taken up a position of dan- 
ger ; if so, was his death solely due to his own f ault ? He may hâve 
slipped ; he may hâve stumbled over something lying in the roadway, 
for whose présence the company was not liable ; he may hâve stumbled 
awkwardly over his own feet, as sometimes happens; he may hâve 
been seized with dizziness, as not infrequently occurs with people oth- 
erwise in good health ; or he may hâve been suddenly attacked by some 
more serious disorder. He may perhaps hâve been led by curiosity 
to look at the stream, and may hâve lost his balance. In short, the 
sHght évidence is consistent with any one of several théories concem- 
ing what took place, and does not point satisfactorily toward one rath- 
er than another. In such a situation the jury should not hâve been al- 
lowed to indulge in conjecture, but in efïect, this, we think, was donc. 
Without further évidence pointing to the company's négligence as the 
proximate cause of the death, the District Judge should instruct the 
jury at another trial to find for the défendant. 

The judgment is rêver sed, and a new trial is awarded. 

On Reargument. 

PER CURIAM. This case has been reargued, but we see no rea- 
son to change the conclusion already reached, or the opinion support- 
ing that conclusion. Indeed, the reargument did not touch one suffi- 
cient reason for reversai, namely, the inadequacy of the charge con- 
cerning the fédéral rule affecting proximate cause. 

The judgment heretofore entered will therefore not be disturbed. 
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SIERRA V. UNITED STATES. 

(Circuit Court of Ajipeals, First Circuit. May 25, 191G.) 

No. 1156. 

1. Pleading <£=3î;1-J(1) — Demurreiî — IOffect of. 

A demurrer to tlie answer aduiits ail averments of fact therein con- 
tained. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 525, 520; Dec. 
Dig. ©=3214(1).] 

2. CUSTOMS Dt'TIES (S33131 — ISDICTMENT — Co.'^STRT'CTION. 

Rev. Ht. § 2Ntl5 (Couip. St. 191.3, § 554S), déclares that if any perpon sliall 
knowingiy and willfully, with intent to defraud, smuggle into the United 
States any goods subject to duty and which sliould hâve been invoiced, 
without paying the duty. and sUall niake out or attempt to pass through 
the customs liouse, any false invoice, lie shall be deenied guilty of misde- 
nieanor. Seeti(]n .■Î0S2 (section 5785) declai-e.s that if any persou shall 
fraudulently and knowinaly iniiiort into the T'nited States, or assist in so 
doing, any nierclian<lise coiUrary to the law, such merchandise shall be 
forfeited and the offender tiued. An iudictment charged that défendant 
fraudulently and knowingly imiiorted into tlie United States, contrary to 
law, goods subject to cixstoms duty, importing them clundestlnely, secret- 
ly, and witliout an entry being made at the customs house as required by 
law, and without the payineiit of duty thereon, with intent to defraud 
the United States of its lawfnl revenue. Ileld that, though the indict- 
ineiit was predicated on section .'50.S2, it also charged the offense de- 
nounced by section 2865. 

[Ed. Note.— For other cases, see Customs Duties, Cent. Dig. §§ 3o&-.3.';9 ; 
Dec. Dig. <g=ia4.] 

3. Customs Duties <^::^1HS — PoRFErruKEs — Bar by Indictme.nt — Conclusive- 

KBSS — M.ATTEKS COXCLUUED. 

In such case, as the iiuiictment charged a violation of both sections, an 
acquittai under the indictnient is a bar to a proceeding under Rev. St. § 
30S2 (Comp. St. ]i)i:i. § 5Ï85), to forfeit the goods introduced into the 
country, wherc the libel of information charged the same acts contained 
in the indictnient and the essentials of both sections. 

[Ed. Note.— For other cases, sec Customs Duties, Cent. Dig. §§ 316-331 ; 
Dec. Dig. <s=3l33.] 

In Error to the District Court of the United States for the District 
of Porto Rico; HamiUon, Judge. 

lyibel of information by the United States of America against seven- 
teen pièces of jewelry, claimed by Francisco Sierra. A demurrer to 
a paragraph of the answer was sustained, and défendant brings error. 
Reversed and remanded. 

Carroll G. Waher, of New York City (BMward J. Patterson, of New 
York City, on the brief), for plaintiff in error. 

James S. Allen, Jr., Asst. U. S. Atty., of Boston, Mass. (George W. 
Anderson, U. S. Atty., of Boston, Mass., on the brief), for défendant in 
error. 

Before DODGE and BINGHAM, Circuit Judges, and AEDRICH, 
District Judge. 

BINGHAM, Circuit Judge. This was a libel of information brought 
by the United States Attorney for Porto Rico, in the District Court for 

®=3For other cases see same topie & KEY-NUMBER in ail Key-Numhered Digests & Indexes 



38 233 FEDERAL REPORTEE 

that district, against 17 pièces of jewelry described in the libel, and 
under seizure by the collector of customs for that district, as being 
forfeited to the United States. The "groiinds or causes" of forfeiture 
set out in the hbel are as f oUows : 

"That on or about, to wit, the twenty-secoud day o( January, In tUe year of 
our Lord one thousand uiiie hundred and fifteen, the sald goods, wares, and 
merchandise were, by one Francisco Sierra, late of the republic of Venezuela, 
fraudulently and knowingly imported and brouglit into the United States, 
contrary to law, to wit, at the city of San Juan, in the district of Porto Rico, 
from tlie republic of Venezuela, said goods, wares, and merchandise, liaving 
been so imported, contrary to law, in that tliey were, when so imported and 
brought into the United States, sub.1ect by law to the paynient of a customs 
duty to the United States, and in that said goods, wares, and merchandise were 
imported and brought into the United States, as aforesald, clandestinely and 
secretly, and without an eutry tlieroof belng made at the customs liouse of 
the United States, as required by law, and without the paymeut of the 
(luttes thereon, or any part thereof, and with intent to defraud the United 
States of its lawful revenue, contrary to the statutes of the United States in 
such case made and provided." 

Sierra appeared and filed a claim to the property and an answer, 
wherein he denied ail the allégations of the libel, and in paragraph 7 set 
tip the following défense: 

"And, further answering, the said elaimant allèges that the fraudulent 
acts, omissions, and intents set out in said libel, and the importation and 
bringing into the United States of said seventeeu pièces of jewelry alleged 
thereln, are the same acts, omissions, and intents, and the same importation 
and bringing in of tlie said articles of .iewelry, as are recited and charged 
in an indictment presented and tlled against hlm at the April term of this 
court, 1915, and that the fraudulent importation and bringing into the United 
States of the said articles of jewelry, and the clandestine and secret intro- 
duction of the same, and Intents to defraud the revenues of the United 
States alleged in the said libel, might hâve been established if said alléga- 
tions be true under sections .^082 and 2865 of the Kevlsed Statutes of the 
i:nited States upon whieh or some one or more of whicli the counts in said 
indictment were based ; that ail compétent évidence which would be necessary 
to establish the fraudulent, clandestine, and secret importation and bringing 
in of said articles of jewelry, and intents to defraud the revenues and to 
establish the liability of such articles to the paymeut of duties, would also be 
comi)etent and would tend to establish the allégations of this libel ; that the 
charges of fraud and causes for forfeiture alleged by plaintiff herein relate 
to the same subject-matter and are based upon the same acts, omissions, and 
intents as the varions allégations in said indictment contained. 

"And elaimant avers and says that the United States ought not to main- 
tain its action herein for forfeiture of the said property under the provisions 
of section 3082 of the Revised Statutes, for at the April term, 1915, in tlie 
district and in thisi court, an indictment, the same above referred to, was 
found against hlm, based upon the sections 3082 and 28(J5 of the Revised 
Statutes, or on some one or more of them, alleging the fraudulent, clandestine, 
and secret importation and bringing into the lîuited States of the said ar- 
ticles of jewelry with intent to defraud the revenues ; that the counts in the 
said indictment contained the same charges in substance and elïect, and are 
the same allégations of offenses and ïrauds, and are founded on the same 
sections of the statutes of the United States, as the matters and things alleged 
herein in plalntlfC's libel, and he says that ail an<l singular of said matters 
at said term, and in this court, were tried and iuquired into and fuUy heard, 
and on the hearing tliereof the jury * * * found this défendant not 
guilty, and the court rendered a judgment acquitting this défendant of the 
fraudulent acts, omissions and Intents thereln alleged, and ail of which are 
the same fraudulent acts, omissions, and intents now set out by plaintiff, and 
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herein answered by the claimant ; that ail and singular the premises are 
true." 

The United States filed a demurrer to this paragraph of the answer, 
assigning as ground therefor that it did not state facts sufficient to 
constitute a défense to the cause of action alleged in the information. 
The demurrer was sustained, trial b)' jury was waived, and by agree- 
ment of the parties the cause was tried by the court upon the évidence 
presented at the trial of the criminal cause. The court found for the 
United States, except as to 3 pièces of the jewelry, and judgment was 
entered condemning the remaining 14 pièces as forf eited. 

The cause is brought hère on the claimant's writ of error, and the 
errors assigned are : 

(1) That the court erred in sustaining the demurrer and in deciding 
that the facts set forth in the paragraph above quoted from the answer 
did not constitute a défense to the suit. 

(2) In holding that, upon the allégations of the libel, it was not neces- 
sary to prove a fraudulent intent of the party claimant. 

(3) In rendering judgment against the claimant declaring forf eited 
the 14 pièces of jewelry. 

(4) In giving judgment against the claimant upon the same issues and 
facts previously decided in favor of the claimant by the verdict of the 
jury. 

The ground assigned for sustaining the demurrer in the District 
Court was that the acquittai in the criminal case which was pleaded as 
a bar to the suit for forfeiture was not conclusive, in that it was not 
necessary in that suit to prove that the jewelry was imported with an 
intent to defraud the government of its revenue, while in the criminal 
case it was. The contentions of counsel as presented to us relate to 
this question. 

Counsel for the claimant, in support of their contention that the plea 
set out in the answer was a bar to the libel, rely largely upon the cases 
of Cofïey V. United States, 116 U. S. 436, 6 Sup. Ct. 437, 29 L. Ed. 
684, and United States v. A Lot of Precious Stones, 134 Fed. 61, 68 
C. C. A. 1, decided by the Circuit Court of Appeals for the Sixth Cir- 
cuit. Both cases were civil informations to condemn certain personal 
property as being forfeited to the United States. In the first case it 
was sought to enforce the forfeiture on account of the violation of 
certain statutes relating to distilled spirits, while in the latter the for- 
feiture was sought on account of violation of statutes relating to duties 
on imports. In both cases pleas in bar were filed containing allégations 
of fact substantially of the same nature as those set out by the claim- 
ant in his plea, and in both cases it was held that the judgment in the 
criminal proceeding was a bar to the proceeding to forfeit the prop- 
erty. In the Cofifey Case, 166 U. S. at page 443, 6 Sup. Ct. at page 
440 (29 L. Ed. 684), the court said : 

"Where an Issue ralsed, as to the existence of the act or fact denounced, bas 
been trled in a criminal proceeding instituted by the United States, and a 
judgment of acquittai has been rendered in favor of a particular person, that 
.iudgment is conclusive in favor of such person on the subséquent trial of a 
suit in rem by the United States, where, as against him, the existence of 
the same act or fact is the matter in Issue as a cause for the forfeiture of 
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tlie property prosecuted In sucli suit In rem. It Is nrged as a reiison for not, 
allovving sucli offect to tlie jiKlsinent that the awiuittal in tlie crimiual case 
tnay hâve taken place bewiuse of tlie rule requlring gnilt to he proved Itoyond 
a reasonable doubt, and tliat, on the same évidence, on the question of in-e- 
ponderance of proof, tliere niight bc a verdict for tlie United States in tlie 
suit in rem. Nevertheless the fnct or act lias beon put in issue and de- 
termined against the TJnited States, and ail that Is iniposed by the statute, as 
a conséquence of guilt, is a punishnient therefor. There could be no new trial 
of the criminal prosecution after the acquittai in it, and a subséquent trial 
of the civil suit ainounls to substantially the same tliliig, with a différence 
only in the conséquences following a judgmcnt adverse to the claimant. 

"Wheu an acquittai in a crimiual prosecution in bohalf of the government 
is pleaded or ofCered in évidence by the same défendant, in an action 
against him by an individual, the rule does not apply, for the reason that 
the parties are not the same, and often for the additional reason that a 
certain intent must be proved to support tlie indictiiient, wliich necd not be 
proved to support the civil action, lîut upon this record, as we hâve already 
seon, the parties and the matter in issue are the same." 

To avoid the effect of the décision in the Coffey Case as being con- 
trolHng hère, the District Attorney makes the f oHowing contentions : 
(1) That the indictment in the criminal case against Sierra was based 
on section 2865 of the Revised Statutes (Conip. St. 1913, § 5S4B), which 
relates to smuggHng or clandestinely introducing dutiable articles, 
which shoiild be invoiced, into the United States, without payment 
of duty and without invoicing the same, and with intent to def raud the 
government of its revenue; (2) that the information is brought uiider 
section 3082 of the Revised Statutes (section 5785), and that, under 
this section, in an information to enforce a forfeiture of property, it is 
not necessary to allège or prove that the goods sought to be condemned 
were impprted with an intent to defraud the government of its rev- 
enue ; that it is at least sufficient if it appears that the importer knew 
that the goods were imported contrary to law (Friedenstein v. United 
States, 125 U. S'. 224, 233, 8 Sup. Ct. 838, 31 L. Ed. 736; Cotzhausen 
V. Nazro, 107 U. S. 215, 219, 2 Sup. Ct. 503, 27 L. Ed. 540); and (3) 
that if it be necessary, under section 3082, to allège and prove wherein 
the importation was knowingly "contrary to law," the libel charges 
that the importation was unlawful for two reasons : (a) because the 
jewelry was subject to the payment of customs duty and none was 
paid; and (b) because they were imported clandestinely and secretly 
without entry at the customs house as required by law, and that, un- 
der section 2799 (section 5496), it is made a violation of law to import 
goods without entry thereof at the customs house, even though they 
are not subject to duty. 

[1, 2] Did the indictment charge an offense denounced by section 
2865 ? In the plea it is alleged that the f raudulent acts, omissions, and 
intents set out in the libel, and the importation alleged therein, are the 
same acts, omissions, and intents and the same importation as are re- 
cited and charged in the indictment; that the charges of fraud and 
causes for forfeiture alleged by plaintifï in the information relate to 
the same subject-matter and are based upon the same acts, omissions, 
and intents as the various allégations in said indictment contained ; and 
that the côunts in said indictment contain the same charges in sub- 
stance and effect, and are founded on the same sections of the stat- 
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utes of the United States, as the matters and things alleged in plain- 
tifï's libel. Thèse allégations are ail admitted in so far as they are 
allégations of fact and not of law, and they are ail allégations of fact 
with the possible exception of the one in which it is alleged that the 
charges in the two proceedings are founded on the same sections of 
the statutes of the United States. Inasmuch as, by the demurrer, it 
is admitted that the indictment contained the same charges and the 
same allégations of offenses and of frauds as the matters and things 
alleged in the libel, we think it is plain that, while the indictment must 
hâve been brought under section 3082 (Keck v. United States, 172 U. 
S. 434, 437, 19 Sup. Ct. 254, 43 L. Ed. 505 ; Rogers v. United States, 
180 Fed. 54, 58, 103 C. C. A. 408, 31 h. R. A. [N. S.] 264; United 
States V. Kee Ho [D. C] 33 Fed. 333), the acts, omissions, and intents 
alleged as rendering the importation "contrary to law" were those de- 
nounced by section 2865. 

[3] We are also of the opinion that the information was likewise 
brought under sections 3082 and 2865. The allégations of the infor- 
mation wherein it is set out that the importation was "contrary to law" 
include the following éléments : (1) That the goods were, when jmport- 
ed, subject by law to the payment of a customs duty to the United 
States ; (2) were imported clandestinely and secretly ; (3) without an 
entry thereof being made at the customs house of the United States 
as required by law ; (4) without the payment of the duties thereon ; 
and (5) with intent to defraud the United States of its lawful revenue. 
Thèse are the five spécifie éléments constituting the offense denounced 
in section 2865, and demonstrate that the information was based on 
that section taken in connection with section 3082. They are not the 
assignment of two causes, wherein the importation was "contrary to 
law," as the government contends, but of a single cause, into which 
ail the enumerated éléments enter. Therefore, as the acts, omissions, 
and intents denounced in section 2865 are set out in the information 
as showing wherein the importation in question was "contrary to law," 
and section 2865 provides that the acts therein denounced shall hâve 
been done with the intent to defraud the United States of its revenue, 
it was necessary, in order to sustain the information, to prove such 
an intent. This being so, we are of the opinion that the plea was a 
bar to the suit, and that the court below erred in sustaining the de- 
murrer. 

If in the information the government, instead of alleging that the 
importation was "contrary to law" in the way and manner therein set 
out, could hâve alleged acts in violation of some other provision or 
provisions of law, rendering the goods liable to forfeiture, and not in- 
volving an intent to defraud the United States of its revenue, that is 
not this case. 

The judgment of the District Court is reversed, and the case is re- 
manded to that court, with directions to enter a judgment not incon- 
sistent with this opinion. 
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EIEDERICH V. McOOOK COCNTY et al. 

(Circuit Court of Appeals, Eightli Circuit. May 16, 1916.) 

No. 4545. 

1. Dbains ®=2S--Establishment by Public Authorities — PBOCEEDiNas — 

Pétition. 

Under Laws S. D. 1907, c. l.'?4, § 2, whlcli authorizes boards of county 
commissioners to order tlie construction of drains ou tlie flling of a péti- 
tion by landownei's aftected, settlng forth the necesslty for the drainage 
and "a description of the proposed route by its initial and terminal points 
and its gênerai course," and also provides for a subséquent inspection of 
the locality by the board wltli the aid of a surveyor, with power to make 
changes according to their judginent, sucli pétitions should be regarded 
llberally, since they are usually prepared by men who are not experts, 
and a pétition which fixes the initial point of a drain as on a described 
40-acre tract is sufflciently spécifie to give the board jurisdiction. 

[Ed. Note. — For other cases, see Drains, Cent. Dig. §§ 20-23 ; Dec. Dig. 
<S=>28.] 

2. Drains ®=»35 — ^ICstablishment by Public Authorities — Record of Peo- 

ceedings. 

Further provisions of such statute are that the board shall détermine 
the exact Une and widtli of the ditch and file tlielr détermination with 
the pétition ; that they shall then fix a tlme for hearing and give pub- 
lic notice of the same, and that if at such hearing they shall act 
favorably and order the drain they shall give It a uame, and "the pro- 
ceedings thereafter taken shall be recorded and indexed in a l)ook kept 
for that purpose in the auditor's office." Jlalé that, under such spécial 
provisions, the board is not required to make a record of its décisions 
prior to such hearing, notwlthstanding a gênerai provision of Pol. Code 
S. D. § 824, that the board shall "keep a book in which ail orders and 
décisions made by them shall be recorded." 

[Ed. Note. — For other cases, see Drains, Cent. Dig. §§ 40-42 ; Dec. Dig. 
<S=35.] 

3. Evidence ®=>333(2) — Competescy — ïkansactions of County Board. 

Where the books of record of transactions of boards of county com- 
missioners or other siniilar public bodies are not by statute made the 
sole évidence, sucli transactions may be proved by papers ou file, or by 
X>roof of their contents, if lost or destroyed. 

(Ed. Note. — l'or other cases, see Evidence, Cent. Dig. § 1248 ; Dec. 
Dig. <®=33?.(2).j 

Appeal from the District Court of the United States for the Dis- 
trict of South Dakota; James D. EUiott, Judge. 

Suit in equity by Joseph Riederich against McCook County, S. D., 
and others. Decree for défendants, and coniplainant appeals. Af- 
firmed. 

Edward E. Wagner, of Sioux Falls, S. D., for appellant. 

A. K. Gardner, of Huron, S. D., E. H. Wilson, of Salem, S. D., and 
Irwin A. Churchill, of Huron, S. D., for appellees. 

Eefore HOOK and SMITH, Circuit Judges, and REED, District 
Judge. 

HOOK, Circuit Judge. This was a suit by a property owner to 
cancel spécial tax certificates issued by the authorities of McCook 

i®=>For other cases see same topic & KEY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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county, S. D., in drainage proceedings. Upon final hearing the 
trial court held that the proceedings were in compliance with the state 
statutes, that plaintiff had actual knowledge and notice of them in time 
to hâve appealed or otherwise to hâve asserted his objections, but al- 
lowed the improvement to go to completion at a large cost without 
complaint, save as to one matter which was corrected at his instance, 
and that his land was actually benefited by the needed improvement 
more than the amounts charged against him. The bill was dismissed 
on the merits, and the plaintiff appealed. 

[1] The statutes of South Dakota provide that the board of county 
commissioners to which such matters are committed shall act only upon 
a pétition of one or more owners of lands likely to be afifected, setting 
forth the necessity for the drainage, "a description of the proposed 
route by its initial and terminal points and its gênerai course," etc. 
Laws 1907, c. 134, § 2. It is urged that the pétition for the drain in 
question is so defective in the description of the initial point that the 
board never acquired jurisdiction to go ahead. The pétition specified 
the point as being on a certain forty-acre tract of land directly east of 
the land of plaintifï. The initial point or head of the drain was aft- 
erwards located by the board and the surveyor about a third of a mile 
westward on plaintifï's land. There is no merit in the criticism of the 
pétition. Pétitions of that kind should be regarded liberally. They 
are generally prepared by men without the aid of a surveyor and with- 
out Personal ability to sélect the most practicable termini and route of 
a drain. The case in hand is illustrative. On the lands of plaintifï 
and his neighbor on the east there was a lake of varying depth cov- 
ering about 80 acres which it was desired to drain. Obviously the sé- 
lection of the most advantageous initial point called for knowledge and 
skill not commonly possessed. The statutes of the state recognize such 
difficulties by providing for a subséquent inspection of the locality by 
the board with the aid of a surveyor, and by conferring power upon 
the board to make changes according to their judgment in the premises, 
giving property owners to be afifected due opportunity to be heard. In 
Smith V. Pence, 33 S. D. 516, 146 N. W. 709, the court upon an ex- 
haustive considération of précèdent held a pétition sufïicient in whicli 
the initial point of a proposed drain was specified generally as being on 
the north line of a quarter section of land, a half mile in length. In 
the case before us the fixing by the board of the initial point of the 
drain on complainant's land instead of on the land adjoining on the 
east made a shorter drain and was in the interest of efficiency and 
economy. A subséquent extension of the drain further into plaintiff s 
land than as established by the board was in conformity with his spécial 
request. 

[2] It is also urged that in the proceedings subséquent to the péti- 
tion, the board of county commissioners failed to comply with certain 
statutory provisions of a mandatory character. But one of the in- 
stances claimed need be noticed ; the others are of no greater impor- 
tance. The statute provides that after personal inspection or after the 
receipt of the surveyor's report the board of county corumissioners 
shall détermine the exact line and width of the ditch, if not fixed in 
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the pétition, and file their détermination with the pétition ; that they 
shall then fix a time and place for the hearing of the pétition and give 
public notices by publication and posting. Laws 1909, c. 102, § 2. As 
to this it is contended that the gênerai provision of the Political Code 
of the State (section 824) requires the board to "keep a book in which 
ail orders and décisions made by them shall be recorded" with an ex- 
ception not inaterial hère ; that the only compétent évidence of the ac- 
tion of the board upon the matters referred to was such a record book ; 
and finally no such book was produced at the trial, but, on the contra- 
ry, the court admitted paroi and other évidence of what was done. 
Since there is a spécial provision on this subject in the drainage stat- 
utes it may be questioned whether the gênerai provision of the Political 
Code applies. As already noted, the section of the drainage statute 
relating to the détermination by the board of the exact line and width 
of the ditch and of the time and place of hearing the pétition provides 
that they "shall file their détermination with the pétition." There is no 
suggestion hère of the necessity of a record of such action in a book. 
The succeeding section of the same statute relates to the meeting of 
which notice bas becn given and to the hearing on the pétition for the 
drain. It provides that, if the board act favorably and décide to go on 
with the work, they shall give the drain a name "and the proceedings^ 
thereafter taken shall be recorded and indexed in a book kept for that 
purpose in the auditor's office." Nor is there any suggestion hère of 
the necessity of a recording of the prior décisions of the board. Indeed 
the implication of the spécial provision is to the contrary. Moreover 
such provisions are sometimes held to be mère statutory requirements 
of a clérical duty not essential to the validity of the proceedings. See 
Hackney v. Elliott, 23 N. D. 373, 137 N. W. 433. 

[3] The course indicated was followed in the case before us. The 
entries in the record book commenced with those of the meeting at 
which the pétition was heard. The state statutes do not déclare that 
record books shall constitute the sole évidence of the action of the 
board of county commissioners. The détermination of the line and 
width of a ditch prior to the hearing and the fixing of a time and place 
for the hearing of the pétition were provisional and preliminary, and it 
was not contemplated that a record thereof should be relied upon as 
imparting constructive notice to property owners. Those matters were 
cared for by the notices which were required by the statute to be given. 
The proof of the action of the board in the instance in question was 
therefore properly received. Sims v. Milwaukee Land Co., 20 Idaho, 
513, 119 Pac. 27; Nickeus v. Lewis County, 23 Wash. 125, 62 Pac. 
763 ; Burrows v. Kinsley, 27 Wash. 694, 68 Pac. 332. It is common 
knowledge that transactions of boards of county commissioners and 
of other similar public bodies are frequently shown in filed papers, as 
distinguished from accounts or transcripts recorded in books. Where 
the latter is not commanded by statute and made the sole évidence, the 
fermer are admissible as proof; and when they hâve been lost or de- 
stroyed it is generally sufficient to show they once existed, and then 
their contents by the best évidence available. 

In the case before us there was a record entry of the meeting at 
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which the pétition for thé drain was heard, and it showed indisputably 
the prior action of the board. It recited the meeting as having been 
"heretof ore set and fixed" ; that a notice was duly published in a news- 
paper, "which paper was designated by the board" ; that the matter 
came on to be heard, and no person appeared to contest the pétition, 
the surveyor's report, "and the finding of the board as to the width 
and route of said drainage, and which was estabhshed and fixed by 
said board" ; that after f ull hearing the drainage was established along 
the Une set forth in the pétition "and in the findings of the board prior 
to said hearing and on the lOth day of Jidy, 1909, duly filed herein." 
Other références appear to the prior action of the board. Moreover, 
testimony was received that the prior proceedings were reduced to 
writing, signed by the chairman of the board, attested and filed by the 
county auditor as ex olhcio clerk, and placed among the files. This 
was missing f rom the files, but an identified carbon copy of the orig- 
inal was received in évidence, and its contents agreed with the ré- 
citals in the record book. It would be idle to pursue this matter fur- 
thef. 

Other objections to the vahdity of the proceedings are urged. Some 
of them are not warranted by the bill of complaint, some are not em- 
braced in the assignments of error, and none are more meritorious than 
those discussed. 

The decree is affirmed. 



SAN FRANCISCO BREWERIES, Limited, t. BRAINARD. 

(Circuit Court of Appeals, Nintli Circuit. May 1, 1916.) 

No. 2620. 

Municipal Corporations <©=»706(6) — Stbeets — Injuries to Persons — Juna- 
MENT — Evidence — Sutficiency. 

In an action by one run down by a team of horses, the questions 
wlïetlier the team was in charge of défendant at the tlme of the injury, 
It appearing defendaut had hired the horses, and whether défendant was 
guilty of négligence, held under the évidence for the Jury. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1518; Dec. Dig. <s=>706(0).] 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Wm. C. Van Fleet, 
Judge. 

Action by Sylvia A. Brainard against the San Francisco Breweries, 
Limited. There was a judgment for plaintifif, and défendant brings 
error. Affirmed. 

H. B. M. Miller and William Rix, both of San Francisco, Cal. (L. 
M. Hoefler, of San Francisco, Cal, of counsel), for plaintifï in error. 

Harrison & Harrison, Richard C. Harrison, Byron F. Stone, Jr., and 
Stanley Moore, ail of San Francisco, Cal., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

®=3For other cases »ee same toclc 4 KEY-NUMBER In ail K«y-Numbered DlgesU & Indtxto 
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ROSS, Circuit Judge. The record in this case shows that the de- 
fendant in errer, who was plaintiff in the court below, while standing 
on the sidewalk at the corner of Twentieth street and Broadway, 
in the city of Oakland, was without fault on her part struck by a team 
of runaway horses, thrown down, kicked, and trampled upon, thereby 
sustaining very serions injuries, for which she brought the suit to re- 
cover damages against the plaintiff in error. 

The record shows that at the time in question the plaintiff in error 
was operating a brewery known as the John Wieland Brewery, sit- 
uated on the westerly side of Broadway, between Nineteenth and 
Twentieth streets, of Oakland, to which premises were two entrances 
from Broadway, each about 10 feet wide, at the rear of which was a 
barn. The team of horses that caused the injuries to the plaintiff was 
owned by one Thun, from whom the plaintiff' in error had hired it for 
that day. Thun took the horses to the brewery shortly after 7 o'clock 
a. m., and left them there in charge of employés of the plaintiff in 
error, who used them during the day for drawing a wagon of the 
Brewery Company. During the afternoon Thun was notified by télé- 
phone that the horses would not be needed the following day, and was 
told to call for them at about half past 5 o'clock in the afternoon, 
which he accordingly did. 

The real questions involved on the trial were : First, in whose pos- 
session or control was the team at the time the horses started to run 
away? and, secondly, the question of négligence. The instructions of 
the trial court to the jury upon those questions were clear and cor- 
rect, and, in our opinion, covered the case. It is insisted, however, on 
the part of the plaintiff in error, that the évidence was practically 
without substantial conflict that at the time the horses started to 
run away they were not in the possession or under the control of 
the défendant, but had theretof ore been delivered over to their owner, 
Thun, in which event the plaintiff in error could not be liable for dam- 
ages inflicted by them, and, further, that even if the team, at the time 
of starting to run, was in the possession of the plaintiff in error, the 
évidence was likewise without substantial conflict that there was no 
négligence on the part of the latter, and therefore that the court Should 
hâve taken the case from the jury and directed a verdict in favor of 
the défendant to the action. 

A brief référence to the évidence will readily solve those contentions. 
It is undisputed that one Crow, an employé of the plaintiff in error, 
was the man who drove the team during the day, and upon the com- 
pletion of his route drove it back to the brewery and left it hitched 
to the wagon and standing in one of the driveways mentioned, 20 or 
30 feet back from the entrance and facing it. The substanceof the 
testimony of Thun, so far as the points îîi question are concerned, is 
that when he rented the team to the Brewery Company he told them 
"that it was a free team, and I did not like to let everybody hâve it. 
They said they would take good care of it. By free team I mean free 
team in traveling. I suppose it was the manager that called me up. 
I do not know his name. I know him when I see him. I took the 
team over there the next morning at 7 o'clock, and saw the man, I 
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suppose it was, that was taking care of the barn ; I told him about it. 
I do not know his name. He was the man I saw there taking care 
of the barn. I told him the team had done nothing for a couple of 
days. to be a little careful with them, because a team that does not do 
anything for a couple of days, they are f eeling quite f uU of lif e, and a 
person cannot trust them any. He said he would look after that, and 
I left the team there." 

Thun further testified that: When he went to get the team, about 
half past 5 o'clock in the afternoon, "the team was standing in the yard 
hooked to the wagon. By the word 'yard' I mean kind of a shed or 
floor boarded up from the outside. There is a door where they drive 
in and out through." That when he went in the yard one of the at- 
tendants there said, " 'There's your team ; hold on, and we will un- 
hitch 'em for you.' Then the driver and me started up toward the 
wagon, and I started for the office to make a settlement for the day's 
work, and he started to unhook them, and I started in the doorway, 
and they started off. * * * i|- ^y^s the driver who said, 'We will 
unhitch them.' " He further testified that, when he went to the office 
to get his money, the driver "went on up to the team; that is the 
last I seen of him until the team started." 

The witness further testified, in substance, that when he next saw 
the driver he was lying on the sidewalk as if he had fallen or been 
knocked over; that the witness ran after the team, which was going 
at a full gallop, to the corner of the street at which the plaintiff re- 
ceived her injury, and where the skuU of one of the horses was frac- 
tured — being about half a block from the doorway of the brewery. 
The witness also testified : That, when he took the horses to the brew- 
ery in the morning, Crow, Cooper, and McKinnon of the brewery 
were there, but he did not know which one of them took the horses. 
That he "told the three men that were there to be careful with the 
horses, because they had not worked for three days, and to watch 
out a little for them. The three men I saw were the two I hâve just 
seen — that is, Mr. Cooper and Mr. McKinnon — and the driver, Mr. 
Crow ; and when I told them that ail three of them were together. I 
handed the lines over to one of them, and they took the horses and 
hitched them up. I did not stand watching them. I went back to my 
business." That when he went for them in the afternoon, ail three 
of the men mentioned were there, and that at that time the team was 
standing about 20 or 30 feet back from the street, with the heads of 
the horses f acing Broadway. That when he went in he asked the men 
if they were through with the team. 

On behalf of the défendant, Crow was called as a witness, and tes- 
tified on direct examination, among other things, as f ollows : 

"On the 29tli day of May, 1914, I was in the employ of the San Francisco 
Breweries as a driver of a bottling wagon and two horses. I remember the 
■accident that oceurred at the premises of the brewery, on the west side of 
Broadway, between Nineteenth and Twentieth streets, about 5:30 o'clock in 
the afternoon of May 29, 1914. X was working as a driver for the brewery 
<ni that date. I was an extra driver for the brewery, and had worked, I 
think, about a week at that time, and then before that, maybe, a few days at 
a time, wlien they would call me. I continued in their employ for three or 
four days, I guess, after the accident. I drove the team that caused the acci- 
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(lent. I was présent at the brewery on the morning of the 29tli day of îlay, 
1914, when tlie team of horses whicli I drove on tliat day were brought 
tliere. A man by the name of Thun brought theui, I think, about 7:15, or 
somewhere near that, in the morning. Thèse horses were driven into the 
brewery promises by Thun, on the south drlveway. They were harnessed 
when he brought theui. I asked him if the horses were wild in any way, and 
he said, 'No ; they are free drivers ; one of them is a free driver.' Tliun, I 
think, stayed there while Cooper, McKinnon, and myself hltehed up the 
horses ; but I ain not sure of that. I got back to the brewery, after the 
day's work, about 4 o'cloek in the afternoon. When I got back there there 
was no further route for me to drive over during tlie day. I drove into tlie 
place where we always unload our empties, and unloaded ail of the emplies, 
and went in to cash in with Mr. Walker. I went out and asked the stable 
man, 'Shall I unhltch them?' and he said, 'No; they hâve already telephoned 
us that the gentleman was eoming after his team.' I put them at the plat- 
form where we always load up, at the same place that we drive them in, and 
left them standing there. That was the platform nearest Broadway. * * * 
When I stopped the wagon and the horses there I put on the brake and tied 
the Unes up. Tliere were no rings on the Unes. When I drove into the 
brewery I set niy brakes, and tliere were no rings on the Unes, and there ia a 
rail on the back of the seat. I just tied a loop rlght there with the Unes, like 
you would tle a bowknot and put the Unes through, and puUed them through 
like this (lUustratlng). The brakes were set. The Unes were puUed back 
about the same as the rings would set them, pretty tight. I was on the plat- 
form next to the icehouse, over where they keep the keg of béer. It is ,1ust 
this side of the .stable. The platform I refer to Is the one on the diagram 
(Defendant's Exhlblt A) shown as adjoining the stable. It is designated on 
the diagram as 'Loading Platform.' I was there alone untU Mr. Thun came 
in. He came up and sat down ou the platform alongslde of me. CoojMîr 
and McKinnon were working on the horse, that had a nall in its foot. They 
were right at the doorway of the barn or stable. When Thun came up, he 
said soniething about his team, and Oooper said, 'They are waitlng in the 
drivevi'ay,' , or somethlng to that effect. Thun and I talked possibly five 
nUnutes, and then he said, 'AU right, I wlU tak(; my team.' I said, 'AU 
right, I hâve beeu driving them ail day, and I wlU corne and lielp you un- 
hltch them.' He then startcd off ahead of me toward the team, and I fol- 
lowed up behind hlm. lie possibly was three paces ahead of me. He went 
on the left-hand side of the wagon, and I went on the right-hand side, and 
he walked from this platform, and I went on the right. There is no plat- 
form there, just a gangway there ; and ail at once the horses started to go, 
and I made a jump on the step and grabbed for the Unes, and I caught one 
Une, and they dragged me through the doorway. I suppose I went through 
a space of about two feet there, and they dragged me onto the curb, and I 
had to let go; I had only one Une. I could not tell where Thun was at 
that time. He was on the other side of the wagon, and I could not tell. Just 
as I got to the step there was somethlng started them. Tlten I made a grab 
for the Unes and jumped on the step to get hold of the Une. The brake was 
still on, and the Unes were stlU fast. I got only one Une. I hung onto the 
Une to the curb, about 50 feet. The horses were rlght at the curb, right on 
Broadway there, when 1 dropped the Unes. The reason I dropped It was I 
could not hold on any longer. They were turning to the left, and they 
would run over me, and I had to let go of the Unes, they hurt me as it was." 

On cross-examination the witness testified, among other things: 

"When the team was brought in there that morning, Cooper told me that, 
as this Is a strange team, I had better chain the wagon. I asked Mr. Thun 
if the horses were ail right, and he said that one horse was a little bit bad 
about his head or somethlng. He said one of them was a free horse. He 
referred to the one on the left-hand side ; it had a halter on it. Q. Had you 
notlced during the day that that horse was unusually free? A. Yes ; up until 
possibly I had reached Blmhurst. After that he was quiet. Q. Did you ever 
State that j'ou knew that horse was a free horse, and that, in fact, he had 
several times during the day tried to run away from you? A. Only in the 
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luorning he wfls. He may not hâve tried it, but it appeared that way to me. 
He was a gootl free horse ; he was light on the bit ail the tinie. Q. Dld 
you tell Mr. Thun that night, wheu he came in there, that the horse was a 
good free horse, and had been on the bit ail day? A. I could not tell you 
vvhether I dld or not. Q. Is not it a fact that you told him they were a good 
team, and had been on the bit ail day'.' A. I don't remember if I did. Q. 
Do you remember his asking you how you got along with the team'.' A. I 
do not. Q. Is not it a fact that you stated to Inspector Ilodgkins that the 
left horse of the team was a bad horse'.' A. After he had run away, I might 
hâve ; yes. Q. Did not you say to him, further, he tried several times during 
the day to run away? A. In the niorniiig I do not know if he tried to 
run away; but, as I said before, he was a good free horse; he would hâve 
gone if you had let him go. Q. Whether lie was a good free horse or not, did 
you make the statenient to the inspector on June Oth that he was a bad horse, 
and that he tried several times during the day to run away? A. I may 
hâve made that statement ; yes, up till that time in the morning." 

Enough has been quoted from the testimony, v^'e think, to show that 
the case was plainly one for the jury to détermine the two questions of 
fact upon which the rights and Habilities of the respective parties de- 
pended. 

The judgment is affîrmed. 



JONES et al. v. MISSOURI-EDISON ELECTBIC CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. May 1, 1916.) 

No. 4283. 

COKPOR.\TIONS ©=3584 — IMPBOPER Co^'S0LIDATIO^- VALUE OF STOCK, 

Where the holders of the majority of the shares of two corporations 
improperly Consolidated them, and the new company did not immediately 
déclare dividends, that fact is not conclusive as to the value of the 
properties Consolidated, and the master appointed to ascertain such value 
in a suit by the minority shareholders should not proceed by a capitali- 
zation on the flrst dividend declared after consolidation, but should con- 
sider ail other compétent évidence. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2343-2347; 
Dec. Dig. <S=>584.] 

Corporations (S=>5S4 — Improper Consolidation — Value of Stock. 

In determining the value of corporate property which was consolidated, 
the master should not reject évidence as to the value of the propertiies 
Consolidated, because It was not sufflcient alone to show value. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2343-2347 ; 
Dec. Dig. <S=>584.] 

Corporations <S==>5S4 — Consolidation — Impeoper Consolidation. 

Where the holders of a majority of the shares of two corporations con- 
solidated such companies in violation of the rights of the minority share- 
holders, the minority shareholders, upon recovering the value of their 
shares, are entitled only to interest at the statutory rate from the date of 
the improper consolidation, without annual stops in computation, and 
are not entitled to counsel fées necessarily expended in their suit, for 
their recovery does not inure to the benefit of the corporation in which 
they held shares, although such fées may be determined and paid eut of 
the recovery, and the suiplus distributed. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2343-2347 ; 
Dec. Dig. (©=.584.] 
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Appeal from the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Action by Morgan Jones and others against the Missouri-Edison 
Electric Company and others. From the decree, plaintiffs appeal. Re- 
versed and remanded, with directions. 

Eleneious Smith, of Los Angeles, Cal., David T. Bomar, of Ft. 
Worth, Tex., and Ford W. Thompson, of St. Louis, Mo. (Douglas 
W. Robert and William B. Thompson, both of St. Louis, Mo., on the 
briefs), for appellants. 

Théodore Rassieur, of St. Louis, Mo,, and C. M. Rosecrantz, of New 
York City (H. S. Priest and B. Schnurmacher, both of St. Louis, Mo., 
on the brief), for appellees. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. This is an appeal by holders of 3179 shares 
of preferred stock of the Missouri-Edison Electric Company from a 
decree of relief from an inéquitable consolidation of their company 
with the Union Electric Light & Power Company efïected by an abuse 
of power by majority stockholders who had control of both com- 
panies. For brevity the c/)nstituent companies hâve been called the 
■'Edison Company" and the "Union Company No. L" and the Con- 
solidated company, the "Union Company No. 2." We shall adopt those 
désignations. The history of the litigation will be found in Jones v. 
Missouri-Edison Electric Co. (C. C.) 135 Fed. 153; 75 C. C. A. 631, 
144 Fed. 765; 117 C. C. A. 442, 199 Fed. 64; 122 C. C. A. 247, 203 
Fed. 945 — and need not be repeated hère. 

[1] On a former appeal it was held that in addition to a fair adjust- 
ment of the relative values of the properties, tangible and intangible, 
of the two constituent companies, the appellants as minority stock- 
holders of the Edison Company were entitled to share in the accession 
of value resulting from the consolidation and in the potential value 
of a power installation known as the "Ashley street plant." The decree 
of the trial court was reversed and the cause was remanded — 

"with instructions to ascertain the value of the property of Union Company 
No. 2 imniodiately after its consolidation, to assign 43 per cent, of that value 
to the Edison Company, to flnd the value of the stock of the appellants on 
that basis, and to enter a decree to rehabilitate the Edison Company, or 
that the appellants hâve a lien upon the jjroperty of Union Company No. 2 
for the value of their stock and interest thereon from the date of the con- 
solidation, and the costs of this suit, and that that lien be foreclosed, or for 
such other permisslble relief In equity as to the court below shall seem meet 
and effective to satisfy the claim of the appellants, unless wlthln a short 
day, named by the court, the défendants shall pay to the appellants the ,said 
value of their stock, and Interest thereon from the date of the consolidation, 
and the costs of this suit." 

The decree now before us was rendered upon a confirmation of the 
report of a master to whom the matters were referred. It was con- 
ceded that the rehabilitation of the Edison Company was practically 
impossible. AU that remained was to give appellants a money decree 
with means for enforcing it, also incidentally tO' ascertain and make 
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suitable provision for the costs and expansés of the litigation. The 
consolidation occurred September 9, 1903, but as the business was in 
a transitional condition for some months afterwards and the Consolidat- 
ed Company, Union Company No. 2, opened its books December 31, 
1903, the latter date was taken as a time for convenient figuring. The 
master found the value of the property of Union Company No. 2 on 
December 31, 1903, to be $5,121,772.23, of which he assigned 43 per 
cent., or $2,202,362.05, to the Edison Company according to the man- 
date of this court. The capital stock of the Edison Company was $4,- 
000,000, consisting of 20,000 shares of pref erred and an equal amount 
of common. The master then found the relative values of thèse shares 
as 2 to 1, and on that basis set ofï $1,468,241.36 of the Edison value to 
its preferred stock and determined that the 3,179 shares owned by ap- 
pelants were worth $73.41 each. On that value he allowed them 
simple interest at 6 per cent, per annum from December 31, 1903. He 
also found the expenses of appellants' counsel and the value of their 
services. The latter was fixed with regard to the amount of actual re- 
covery, instead of the entire value assigned to the Edison Company. 
The fées and expenses were charged upon the fund recovered, so that 
in the end the appellants would contribute thereto ratably. 

The value of the property of Union Company No. 2 on December 
31, 1903, was found in this way: The net income of the company for 
1907, after deducting ail operating expenses, fixed charges, $176,780.- 
77 for dépréciation, taxes, and interest, amounted to $469,951.92. The 
net income was then capitalized on a 7 per cent, basis, and the resuit, 
$6,713,598.37, was taken as the value December 31, 1907, of the equity 
in the incumbered consolidated properties. This amount was discount- 
ed back four years to December 31, 1903, at the same rate, 7 per cent., 
with annual rests. The resuit was $5,121,772.23, of which, as already 
noted, 43 per cent, was assigned to the Edison Company. The net 
income for 1907 was taken to start with, because, as believed, more 
likely to reflect intangible and potential values of the consolidation and 
the Ashley street plant, and also because the financial results of later 
years were complicated by the acquisition of other properties and fur- 
ther additions to capital. 

The report of the master is an excellent one, but we think he erreâ 
in selecting a single method in a.scertaining value, to the exclusion of a 
great mass of other évidence upon the subject, Moreover, the method 
selected was not altogether correctly applied. It is true that the first 
dividend upon the stock of Union Company No. 2 was not declared 
until 1907, but the discounting of the capitalized net income of that 
year back to 1903 implied an absence of net income for the years 1904, 
1905, ànd 1906. The books of the company for those three years 
showed net income passed to surplus aggregating $642,112.54 after ail 
déductions including $300,000 for dépréciation were charged out. That 
dividends are not paid durîng the early years of a venture is fre- 
quently a choice of financial policies, without much, certainly without 
controlling, significance as to the value of the stock or of the property 
it represents; and during the formative or adjusting period stock is 
often recognized as having substantial value, even without net earnings 
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from the business. The theory adopted of discounting regardless of 
intervening factors and conditions, if pursued far, could be made to re- 
suit in an initial value near the vanishing point, although the enterprise 
vvas being developed or constantly strengthened by a wise and conserv- 
ative management. 

[2] The very nature of the caâe precludes proof of value and dam- 
age v/ith the précision of a mathematical computation. It is one which 
calls for the exercise of judgment upon considération of every relevant 
evidential fact or circumstance. As we hâve said, there was a great 
mass of évidence upon the value of the property of Union Company 
No. 2, in which appellants had légal shares. To recite ail of it woiild 
be unnecessarily tedious. There was error in subjecting each item to 
the test of self-sufQciency, instead of considering it as part of a whole. 
Evidence was received of the values of the separate properties of the 
constituent companies; the déclaration in the articles of consolidation 
that the capital stock of $10,000,000 was fully paid by the combined 
properties, though qualified later by the rétention of part of the stock 
in the treasury ; a séries of statements of values by a company that was 
an efficient actor in the consolidation and heavily interested in the 
stocks of the constituent and Consolidated companies ; représentations 
by Union Company No. 2 of paid-up value in an instrument to increase 
its capitalization presented to a public officiai ; the borrowing of $3,- 
000,000, with an equal amount of stock as sole collatéral, and an agree- 
inent by a responsible party to purchase the stock at par ; an ex- 
haustive report of capitalization, properties, values, earnings, and ex- 
penses, prepared by expert valuers and accountants, and adopted, 
sworn to, and submitted by Union Company No. 2 to a municipal pub- 
lic service commission in a matter of rates, included in which is a 
showing as of January 1, 1904; expert estimâtes based on earnings 
shown by the books; values extended on the records of Union Com- 
pany No. 2 shortly after the consolidation ; sales of and subscriptions 
to stock ; exchange of stock for .stock in a holding company, the market 
value of the latter, and the basis of exchange ; testimony of the man- 
ager of the syndicate, which with an as.sociate owned nearly ail the 
stock of the constituent companies and effected the consolidation, that 
at the time of the consolidation the $5,850,000 of stock of Union Com- 
pany No. 2 was worth par, and his responsible ofïer September 9, 
1903, to buy ail offercd at that rate ; and so on. Some of tlie évidence 
received is of a high and some of a low valuation ; part is remote and 
of little evidential bearing, and part directly in point. We hâve consid- 
ered it ail, including that upon which the conclusion below was based, 
and are of the opinion that, after allowance for the incumbrances, the 
value of the equity in the tangible and intangible consolidated proper- 
ties of Union Company No. 2 immediately after the consolidation was 
$7,500,000. 

[3] The stockholders of the Edison Company were entitled to 43 per 
cent, of the value — $3,225,000. We think the master correctly deter- 
mined the relative values of the preferred and common shares of the 
Edison Company; that is, that a preferred share was worth twice as 
much as a common share. That was the équation fixed by those who 
managed the consolidation. The resuit is an assignment of $2,150,000 
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to the 20,000 shares of Edison Company preferred stock, or $107.50 
per share. The appellants ovvn in varying amounts 3,179 of those 
shares. They vvere deprived of their rights September 9, 1903, and 
are entitled to interest f rom that time at 6 per cent, per annum. Hav- 
ing regard to the nature of the case and the principle of the recovery, 
we see no reason for a rate of interest greater than that prescribed 
by statute, for annual rests in the computation, for awarding counsel 
fées and expenses upon the basis of a recovery of $3,225,000 in the 
name of the Edison Company, nor for contribution thereto by others 
than appellants. The Edison Company is not restored or rehabilitated, 
and the ascertainment of the proportion to be assigned to it of the 
value of the Consolidated properties is but a step in the process of de- 
tcrmining the individual rights of appellants. Since Union Company 
No. 2 is not to be charged with appellants' coun.sel fées and expenses 
it is not concerned with the matter ; but at the instance of appellants 
and at their cost the amounts may be judicially ascertained to the date 
of the decree and paid from the gross amount of recovery before dis- 
tribution. We cannot say the findings below upon this matter are 
erroneous, but as the amounts were as of the time of hearing before 
the master, they should be brought by further proof to the date of the 
decree, so that what has since occurred shall receive considération. 

The decree below is reversed, and the cause is remanded, with direc- 
tions to enter a decree, in accordance with the foregoing opinion, for a 
recovery by appellants from the Consolidated Union Electric Light & 
Power Company of September 9, 1903, of amounts determined by the 
nuniber of their shares of stock in the Missouri-Edison Electric Com- 
pany at $107.50 per share, with interest thereon from September 9, 
1903, at the rate of 6 per cent, per annum, and costs, excepting those 
incurred in the matter of appellants' counsel fées and expenses, ad- 
judging the recovery, with interest and costs, to be a lien upon the 
property of the said Consolidated company, fixing some short time for 
payment, and providing that upon default the property be sold to sat- 
isfy the decree; also to find the amounts of appellants' counsel fées 
and expenses, and to provide in the decree for the payment thereof and 
of the costs incurred in that matter from the gross recovery; and for 
the distribution of the balance among the appellants in proportion to 
their respective stockholdings upon surrender of their certificates of 
stock for the use of the consolidated company. 
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In re LOWERY. 

(Circuit Court of Appeals, Second Circuit. April 11, 1916.) 

No. 214. 
1. Bankbuptct ®=444 — Okders — Pétition to Revise. 

A pétition to revise an order of the District Court sitting in banlirupt- 
ey, not iiled within the 10 days prescribed by rule 38 (150 Fed. liv, 79 C. 
C. A. liv), must be disraissed. 

[Ed. Note. — For other cases, see Banlsruptcy, Cent. Dig. §§ 920^927; 
Dec. Dig. <S=»444.] 

^;=>For oUier cases lee same topic & KEY-NUMBER in ail Key-Numbered Qigesta & IndexM 
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2. Bànkruptct <S=a446— Oeders — Pétition to Revise. 

An order made In a common-law action whereln the bankrupt was ai 
défendant cannot, after bankruptcy, be reviewed on pétition to revise 
orders in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 029 ; Dec. 
Dig. ®=5446.] 

3. Bankruptcy ®=>11 — Phocbbdings — Jurisdiction of Court. 

After bankruptcy of the défendant, an order made in a common-law 
action against the défendant cannot be resettled in tlie bankruptcy pro- 
ceeding. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 11 ; Dec. Dig. 

CS=511.] 

4. Bankruptcy ©=440 — Adjudication — Order of — Proceeding to Review. 

Under Bankr. Act July 1, 1898, c. 541, §§ 24a, 24b, aud 25, 30 Stat. 
553 (Comp. St. 1913, §g 9608, f>609), providing for revision of proceediiigs 
in inferior courts of bankruptcy, and for appeals from judgments ad- 
judging or refusing to adjudge the défendant a bankrupt, etc., an order 
denying a motion to vacate an adjudication in bankruptcy should be re- 
viewed by pétition to revise. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915 ; Dec. 
Dig. <®=>440.] 

5. Bankruptcy <®=3l8i/4 — Adjudication — Vacation. 

Bankr. Act, § 1, déclares that a person against wbom a pétition bas 
been filed shall Include a person who bas filed a voluntary pétition. 
General Order No. 6 (89 Fed. v, 32 C. 0. A. v) provides tbat, wliere 
two or more pétitions sball be filed against the same individual in 
différent districts, the tirst hearing shall be had in the district in 
whieh the debtor bas his domicile, that proceedings upon the other pé- 
titions may be stayed until an adjudication is made upon the pétition 
flrst heard, and that the court which makes the first adjudication of 
bankruptcy shall retain jurisdiction over ail proceedings therein until 
the same shall be closed. In September an Involuntary pétition to hâve a 
corporation adjudged a bankrupt was filed In the District Court of Dela- 
ware and in October the corporation filed a voluntaiy pétition in the 
Southern district of New York, in which proceeding the corporation 
was adjudicated a bankrupt. The Involuntary proceedings were instigat- 
ed by the corporation, and creditors iutervened In such proceedings. 
Seld that, the corporation having been adjudged a bankrupt by the New 
York District Court, which was the court of its domicile, such adjudica- 
tion should not be vacated because of the pendency of the proceedings in 
the Delaware court. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <S=18%.] 

Pétition to Revise Orders of the District Court of the United States 
for the Southern District of New York. 

In the matter of the bankruptcy of the Vanoscope Company. Péti- 
tion by WilHam D. Lowery to revise orders of the District Court 
made in such proceeding. Dismissed as to two orders; aflirmed as 
to the others. 

See, 'alsb, 230 Fed. 1023, ; C. C. A. . 

A. L. Rosenberg, of New York City, for petitioner. 
Hitçhings & Burdick, of New York City (H. M. Hitchings, of New 
York Çity,of counsel), for respondent. 

. Befpre ,COXE and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

C^pFjjr other cases see same toplc & KEY-NUMBER in alI.Key-Numbered Dlgests & Indexeï 
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MAYER, District Judge. [1] The pétition to revise was filed No- 
vember 15, 1915. One of the orders sought to be revised was dated 
and entered November 1, 1915, and therefore the pétition to revise v^^as 
not filed within the time prescribed by rule 38 (150 Fed. liv, 79 C. C. 
A. liv) — 10 days — and must be dismissed. 

[2] Another order brought hère was made in a common-law action 
wherein one Robinson was plaintifï and Vanoscope Company défend- 
ant. This order is not reviewable upon a pétition to revise, and the 
pétition as to it mnst be dismissed. 

[3] A third order, dated November 5, 1915, was made in a volun- 
tary bankruptcy proceeding. This order denied a motion to set aside 
a sale and to resettle an order made by the District Court on Septem- 
ber 9, 1915, in the action of Robinson v. Vanoscope Company above 
referred to. As the District Judge pointed out: 

"Tlie third motion is utterly irregular, in that it Is made in the bankruptcy 
proceeding and has for its object the resettlement of an order entered lu the 
common-law case." 

With this conclusion we agrée, and that order is affirmed. 

[4] There thus remains for considération only the order dated No- 
vember 5, 1915, entitled "In the Matter of Vanoscope Company, Bank- 
rupt," denying a motion to vacate in a voluntary proceeding the bank- 
ruptcy adjudication of the Vanoscope Company made by this (Dis- 
trict) Court on October 8, 1915, and to stay ail proceedings therein. 

The motion which resulted in this order was made by an attorney 
"for the petitioning créditer herein," without stating who such peti- 
tioning créditer was, and, while the record is supposed to bring up 
ail the papers, we fail to find the affidavit and order to show cause 
made by the District Court on October 8, 1915, directed to the receiver 
in supplementary proceedings in Robinson v. Vanoscope Company, 
and requiring him to show cause why he should not be stayed from 
selling certain alleged assets of the Vanoscope Company. 

We hâve, however, sufficient before us to détermine the questions 
presented, and thus not to prolong this branch of the proceedings. 
There is some question as to whether the review of an order denying 
a motion to vacate an adjudication in bankruptcy should be by appeal 
or by pétition to revise (Bankruptcy Act, §§ 24a, 24b, 25) ; but the 
weight of authority seems to support the proposition that the review is 
by pétition to revise. Erady v. Bernard & Kittinger, 170 Fed. 576, 
95 C. C. A. 656; B-R. Electric, etc., Co. v. /Etna Life Ins. Co., 206 
Fed. 885, 124 C. C. A. 545. 

[5] On April 16, 1915, one William J. Robinson recovered in the 
District Court for the Southern District of New York a judgment 
against Vanoscope Company, a Delaware corporation, for $190,017.98. 
Execution on this judgment was duly issued to and returned whoUy 
imsatisfied by the United States marshal, and thereafter supplemen- 
tary proceedings were instituted, and on June 21, 1915, a receiver, 
Augustin Derby, in such supplementary proceedings, was duly ap- 
pointed. On July 14, 1915, Robinson also obtained a judgment of 
$100,646.08 against one Van Riper, who either controlled or was 
closely connected with Vanoscope Company. On September 9, 1915, 
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the District Court made an order directing a sale by the receiver of 
ail of the assets of Vanoscope Company. 

On September 14, 1915, one Peirce filed a pétition in the District 
Court of Delaware to hâve Vanoscope adjudicated a bankrupt, and 
upon this pétition the District Court of Delaware appointed ex parte 
a receiver of Vanoscope Company and issued the usual injunction. 
On September 17, 1915, a n">->tion was made by Receiver Derby for 
instructions as to selling, in vievv of the restraining order of the Dis- 
trict Court of Delaware, and on October 5, 1915, an order was made by 
. the District Court hère to proceed forthwith with the sale of the assets 
as had been directed by the order of September 9th. The sale toolc 
place on October 9, 1915. 

On October 8, 1915, for the obvions purpose of heading off and 
preventing this sale, Vanoscope Company, alleging the necessary juris- 
dictional facts, filed a voluntary pétition in bankruptcy in the Southern 
district of New York and on the same day an order with a meanwhile 
stay was issued to Receiver Derby to show cause why he should not 
be stayed from selling in accordance with the previous orders requiring 
him so to do. When this- motion came on, it was denied on October 
14, 1915, and the stay in the order to show cause was vacated. 

Prior to this date, and on September 25, 1915, Inventions Corpora- 
tion, which had become the assignée and owner of Robinson's judg- 
ment against Vanoscope Company, fîled an answer to Peirce's pétition 
in Delaware, alleging, among other things, that Peirce was not a bona 
fide creditor of Vanoscope Company and that it (Inventions Corpora- 
tion) owned the only existing valid debt against Vanoscope Company. 
It further alleged that one Morhardt had begun a collusive suit against 
Vanoscope Company in Illinois for $1,000,000 — which, as appears 
later, ripened into a judgment. On October 7, 1915, after the filing 
of this answer by Inventions Corporation, Peirce filed a new pétition 
in Delaware in which he set forth that he had been induced by the 
attorney of the Vanoscope Company and of Van Riper to sign and 
verify bis original pétition for the express purpose of preventing 
Robinson from collecting his judgment against Vanoscope Company 
and also against Van Riper; that Vanoscope's attorney had told him 
that he would hâve the présent attorney for the unnamed petitioner 
hère (presumably one Lowery) represent him in the proceeding; that 
the $30 necessary clerk's fées were advanced to him by the Vanoscope 
Company's attorney and Van Riper; and that he did not realize that 
a fraud on Robinson was contemplated. Other détails appear in 
Peirce's pétition, but it is sufficient to point eut that in substance and 
effect Peirce asserted that the Delaware proceeding was begun in the 
interest and at the request of the attorney for the Vanoscope Company 
and Van Riper for the purpose of defeating the efforts of Robinson's 
assignée to collect the large judgment which Robinson had obtained. 
Peirce asked for permission to withdraw his pétition and for its dis- 
missal. 

It thus appears that Vanoscope Company not only filed its volun- 
tary pétition in the Southern district of New York, but was also the 
instigator of the involuntary proceeding in Delaware, and, as amply 
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appears, each step taken has been obviously an attempt to defeat the 
judgment créditer of Vanoscope Company, by the technique possible at 
times imder the bankruptcy statute. 

On October 13, 1915, the day before the sale by Receiver Derby was 
to take place as advertised, and five days after the adjudication of 
bankruptcy by the District Court of this district, one Lowery, claim- 
ing to be a gênerai creditor of Vanoscope Company, filed a pétition to 
intervene in the involuntary proceeding in Delaware which had been 
started by Peirce and that motion was granted. The Inventions Cor- 
poration filed a new or supplemental answer to the Delaware pétition, 
alleging, among other things, that Lowery was not a bona fide creditor 
and that the proceedings brought by him were not brought in good 
faith. 

Thereafter, on October 27, 1915, the attorney for the présent péti- 
tion moved (by order to show cause) that the adjudication in the vol- 
untary proceeding in this distirct be vacated because of the pendency 
of the proceedings in involuntary bankruptcy in Delaware. That mo- 
tion was denied by order dated November 5, 1915, and is now hère on 
review. • 

General Order in Bankruptcy No. 6 of the Suprême Court (89 Fed. 
V, 32 C. C. A. v) provides in part as follows : 

"In case two or more pétitions shall be filed agalnst the snme individual in 
différent districts, the flrst hearinj? sliall be had in the district in which the 
debtor has his domicile, and the pétition may be amended by insertinj? an 
allégation of an act of bankruptcy eommitted at an earlier date than that flrst 
alleged, if siich earlier act is charged in either of the other pétitions ; and in 
case of two or more pétitions against the same partnershlp in différent courts, 
each having jnrisdiction over the case, the pétition flrst filed shall be flrst 
heard, and may be amended by the insertion of an allégation of an earlier 
act of bankruptcy than that flrst alleged, if such earlier act is charged in ei- 
ther of the other pétitions ; and, in either case, the proeeedingn upon the other 
petition^i may 6e stayed nntil an adjudication is made upon the pétition first 
heard; and the court which makes the flrst adjudication of tjankruptc!/ shall 
retain jvrisdiction over ail procecdinys therein until the same shall be closed." 

Section 1 of the Bankruptcy Act provides: 

" 'A person against whora a pétition has been flled' .shall include a person 
wlio has flled a voluntary pétition." 

By virtue of the fact that the District Court for the Southern Dis- 
trict of New York made the first adjudication of bankruptcy, it is ap- 
parent that it was its duty to retain jurisdiction over ail proceedings 
so long as that adjudication remained in fuU force and etïect It un- 
doubtedly had the power to vacate the adjudication in the voluntary 
proceeding for good cause satisfactorily shown and thereupon to stay 
ail proceedings until the disposition of the involuntary proceeding in 
Delaware. So far as upon the papers and proceedings before it, the 
District Court decided that the order of adjudication in the voluntary 
proceeding should not be vacated because lacking good cause satisfac- 
torily shown, we fail to find any error of law requiring revision. If 
it were conténded that the order sought to be revised rested in the dis- 
crétion of the court, it should not be disturbed for there was not only 
no abuse of discrétion, but the order was precisely what the situation, 
as shown by the record, called for. 
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The order of adjudication in this district thus remaining in full 
force and effect, we think that the District Court hère, having made 
the first adjudication of bankruptcy, is entitled as matter of law to 
retain jurisdiction. The pétition, so far as it brings up the order of 
November 1, 1915, and the order in Robinson v. Vanoscope Company, 
is dismissed; and the order of November 5, 1915, denying a motion to 
set aside the sale, and the order of November 5, 1915, denying the 
motion to vacate the vohmtary bankruptcy adjudication, are affirmed, 
with costs. 



FRKEMAN v. KIXSTON MFG. CO. et al. 

(Circuit Court of Appoals, Foiirth Circuit. May 13, 1916.) 

Ko. 1411. 

1. Brokers <S=>86(7) — Compensation — Actions — Evidence. 

In a broker's action for compensation for procuving a purchaser for 
standlng timber, évidence helé to warrant a finding tliat he relied on 
tlie vendor's représentations as to tlae amount of tiie timber, and was 
not responsible becaiise tlie puichaser refused to pay the agreed prlce; 
a stiortage being discovered. 

[Ed. Note.— For otlier cases, see Brokers, Cent. Dig. §§ 116, 117 ; Dec. 
Dig. <®=386(7).] 

2. Bkokebs igs=62 — Compensation — Right to Recover. 

Wliere a broker engaged to secure a purcliaser for standing timber^ 
relied on the vendor's statements as to the amount of the timber, and 
secnred a purchaser, but the purchaser, on discovering a shortage, re- 
fused to pay the price tixed, the broker's riglit to commissions cannot be 
defeated because the vcndor made his représentations in good faith. 

[Va]. Note. — For other cases, see Brokers, Dec. Dig. iS=>62.1 

3. Brokers ®=>71 — Compensation — Subséquent Agreement. 

Where a broker, who procured a purchaser for standing timber, agreed! 
to accei)t a réduction of conimis.sions, the purcliaser discovering the short- 
age and refusing to pay the price flrst fixed, the broker cannot recover 
more than tlie amount subsequently agreed upon, but is entitled to 
recover the reasonable value of his services up to that amount; the pur- 
chaser acceptlng the timber at a reduced price. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 56; Dec. Dig. 
'S=>71.] 

4. Brokers ®=>S0 — Compensation. 

Where a broker procured a purchaser for standing timber, but the 
purchaser, on discovering a shortage, refused to accept the timber at the 
price fixed, and thereafter, tlie broker having consented to a réduction 
of commissions, the parties consummated the sale at the reduced price, 
the fact that the sale was made after the expiration of an option given 
the purchaser ■will not defeat the broker's recovery. 

|Ed. Note. — For other cases, see Brokers, Cent. Dig. § 68; Dec. Dig. 
©=>50.] 

In Error to the District Court of the United States for the Eastem 
District of North CaroHna, at Newbern; Henry G. Connor, Judge. 
Action by E. B. Freeman against the Kinston Manufacturing Com- 

®=3For other cases see same topic & KEY-NUMBEK iQ ail Key-Numbered Digests & Indexes 
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pany and others. Judgment for défendants, and plaintifï brings error. 
Reversed and remanded. 

Walter H. Taylor, of Norfolk, Va., and M. T. Dickinson, of Golds- 
boro, N. C. (E. F. Adylett, of EHzabeth City, N. C, and A. D. Ward, 
of Newbern, N. C, on the brief), for plaintifï in error. 

O. H. Guion, of Newbern, N. C, and G. V. Cowper, of Kinston, 
N. C, for défendants in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and BOYD, 
District Judge. 

KNAPP, Circuit Judge. Plaintifï in error, plaintifï below, brings 
this suit for commissions alleged to hâve been earned by him as a 
broker in selling a large quantity of standing timber and other prop- 
erty in North Carolina belonging to the défendant corporations. On 
the trial a verdict was directed for the défendants, and the case cornes 
hère on writ of error. 

The contract of employment, which is evidenced by letters between 
the parties, was to the eiïect that the vendors were to get $350,000 for 
the timber, manufacturing plant, machinery, etc., plus a certain sum 
per thousand, about which there is no dispute, for the logs and lumber 
on hand, and that plaintiff was to hâve for his compensation whatever 
he could obtain for the property in excess of that sum. He claims to 
bave procured a purchaser, one J. T. Deal, of Norfolk, Va., who was 
willing, able, and ready to pay $390,000 for the property, if the quan- 
tity of timber had equaled the amount which plaintifï says was repre- 
sented to him by the owners and assumed to be approximately correct 
in the earlier stages of the negotiations. At any rate, Deal went to 
Kinston, N. C, near which the property was located, and spent two or 
three days in looking it over and acquainting himself generally with 
its condition and value. As the resuit an option contract was executed 
on the 4th of April, 1912, which gave Deal the right for 60 days to pur- 
chase the property, on specified terms of payment, for $390,000. Be- 
fore the option was signed, and on the same day, the question arose as 
to what plaintifï would accept for his services, if there was found to be 
a shortage of timber and the price had to be reduced on that account, 
and plaintifï says it was agreed in that case that he should hâve $25,- 
000, "and they could make any price they pleased." 

Deal declined to take the property, for the sole reason, as plaintifï 
contends, that examination made while the option was running showed 
that the quantity of timber on the tract was not much more than 
half the amount which had been represented. Negotiations, however. 
continu ed, the détails of which need not be recited, and Deal finally 
made an ofifer of $305,000, which the owners were apparently disposed 
to consider. The sale then seems to hâve hinged upon a settlement with 
plaintiff for his services. He was ofïered $5,000 and refused it. Deal 
proposed to add $2,500 to his ofïer, thereby in efifect paying half the 
$5,000 which plaintifï was asked to take, but no agreement was reàched. 
Negotiations were thereupon broken ofif, at least for the time being, 
and plaintifï went in quest of other purchasers. A few days later the 
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owners sold the property to Deal for $307,500. Tbey refused to pay 
plaintiff anything for what he had donc, and this suit followed. 

The proofs offered by plaintiff consisted of the letters above ref erred 
to and his own testimony. Thèse proofs tended to show, and would 
hâve permitted the jury to find, as it seems to us, that when this prop- 
erty was put in plaintiff's hands for sale the owners represented that 
there were 130,000,000 feet of standing timber ; that plaintiff in good 
faith relied upon this représentation, believing it to be substantially 
correct, and had no suspicion to the contrary when he undertook to 
fi*d a purchaser; that he succeeded presently in interesting Deal in the 
property and introduced him to the owners ; that Deal supposed there 
were 130,000,000 feet of timber, or thereabouts, as plaintiff had in- 
f ormed him, and that negotiations followed upon that basis ; that Deal 
was willing, able, and ready, upon that assumption, to buy the property 
and pay $390,000 therefor, upon tcrms satisfactory to the owners; 
that after examination he refused to purchase at that price, or any- 
thing near it, because there was no such amount of timber as he had 
been led to suppose ; that he would bave bought it if the quantity of 
timber had approximated 130,000,000 feet ; that the very large shortage 
ascertained was the sole cause of his failure to buy at the price named 
in the option contract ; that at the time the option was given plaintifl 
agreed to accept for his services, and défendants agreed to pay, the 
sum of $25,000, if it turned out that there was a shortage of timber 
and a less price realized on that account ; and that tlie subséquent 
sale was efïected through his instrumentality. 

[1, 2] Upon this évidence and the permissible inferences therefrom 
we are of opinion that plaintiff was entitled to bave his case submitted 
to the jury and that it was error to direct a verdict for the défendants. 
It is argued that he failed to show any représentations upon which 
he relied as to the quantity of timber and therefore cannot maintain 
his action ; but we are persuaded that sufficient appears from the con- 
tents of the letters and plaintiff's testimony to présent a question of 
fact upon that issue which the jury might reasonably bave decided 
in his favor. Ail the circumstances now appearing indicate that he 
undertook to sell a quantity of timber which approximated 130,- 
000,000 feet, that his negotiations with Deal were upon that as- 
sumption, and that he was in no wise at fault because Deal did not 
take the property at the price named in the option. It was not neces- 
sary to show that the owners knowingly misrepresented the amount of 
property which they authorized the plaintiff to sell ; it was enough to 
show tbat their statements were materially inaccurate. If plaintiff 
relied upon what they told him, his right to compensation cannot be 
defeated because the défendants honestly supposed they had the quan- 
tity of timber which plaintiff assumed and stated to Deal in soliciting 
him to become a purchaser. As the Suprême Court said in Dotson 
v. Milliken, 209 U. S. 237, 244, 28 Sup. Ct. 489, 492 (52 L. Ed. 768) : 

"It does not matter how niueh or how little the purchaser relied upon the 
defendant's représentations if the plaintiff relied upon them and obtalned a 
purchaser ready and able to purchase upon the basis that the defendant's rep- 
résentations to the plaintiff were true." 
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[3] The plaintiff, of course, cannot recover the $40,000 which he 
would hâve obtained if the property had been sold at the option price, 
because his own testimony shows that he agreed, at the time the option 
was given, to accept $25,000, if there proved to be a shortage of tim- 
ber and the owners on that account sold to Deal at a lower price ; and 
he says that was the first intimation he ever had that there might be a 
smaller amount of timber than had been theretofore assumed. But he 
had then procured a purchaser who seemed desirous to buy and to 
whom the défendants were wilHng to give a sixty-day option. If 
plaintiff gives a truthful version of what occurred when this option 
was signed, as the jury might belle ve, we perceive no reason why he 
may not enforce the agreement which he says was then made. Clear- 
ly, as we think, it was a question of fact for the jury. 

[4] It is also contcnded that plaintiff is not entitled to compensa- 
tion because the sale to Deal was not consummated within the limit 
of time fixed by the option contract. We are not impressed with the 
force of this contention. Plaintiff was not a party to that contract, 
and his rights are not to be determined by its provisions. His em- 
ployment did not cease when the sixty days expired, and Deal de- 
clined to purchase at the option price. He appears to hâve participat- 
ed in the subséquent negotiations and to hâve been actively related 
to the same until dispute arose as to his compensation. Nor could 
the défendants escape liability to him by assuming, when that dispute 
happened, to terminate his employment. The outstanding fact is that 
plaintiff procured the purchaser who actually bought the property and 
may fairly claim to hâve been the efficient agency in bringing about 
the sale. True, the sum accepted was not sufficient to entitle him 
to commissions under his original contract; but if the lower price 
resulted solely from a shortage of timber, for which plaintiff' was in 
no wise responsible, he should not go unrewarded for his services in 
bringing the sellers and buyer together. Martin v. Hollv, 104 N. C. 
36, 10 S. E. 83; Trust Co. v. Goode, 164 N. C. 19, 80 S. E. 62; Ice 
V. Maxwell, 61 W. Va. 9, 55 S. E. 899. 

We are also of opinion, from the record before us, that plaintiff is 
entitled to recover, independent of any contract, a reasonable com- 
pensation for his services, not exceeding $25,000. As already stated, 
his évidence tends to show that he brought about a sale of tliis valu- 
able property, and that the owners accepted for the same much less 
than the price originally set, simply and solely because it turned out 
that they did not hâve nearly so much timber as was represented to 
plaintiff when he became their authorized agent. If he undertook to 
realize $350,000 net for them, and more or less in excess of that sum 
for himself, it was because he was led to believe that there was timber 
enough, with the other property, to bring the price he expected to get, 
and if the owners saw fit to sell at a much lower figure, because they 
had not the quantity of timber which plaintiff' was warranted in offer- 
ing for sale, they cannot escape liability for honest services of which 
they got the benefit, when it was their fault, and not the plaintiff's, as 
the jury might find, that the greater price could not be obtained. And 
we think the complaint sufficient to permit a recovery upon quantum 
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meiniit. The second count, it is true, îs lacking in cleamess of state- 
ment and cannot be regarded as a model pleading; but it purports to 
set forth a cause of action upon quantum meruit, it states the facts 
with sufficient particularity, and its allégations are ample, in our judg- 
ment, to apprise the défendants of the grounds upon which plaintiff 
claims the right to recover independent of the original agreement. 

Without ampli fying the argument, we are constrained to hold that 
a case was made for submission to the jury, and it foUows that the 
judgment must be reversed, and the cause remanded with instructions 
to grant a new trial. 

Reversed. 



DENVER & R. G. R. 00. r. UNITED STATES. 

UNITED STATES v. DENVER & R. G. R. CD. 

(Circuit Court of Appeals, Elgîith Circuit May 1, 1916.) 

Nos. 4483, 4484. 

1. Masteb and Servant ©=13 — Houbs of Service — Dischakqe of Train 

Crew. 

Where, after derailment, the crew of a frelght train while awaiting the 
arrivai of a derrick, proceeded about a mile and a half from the 
point of derailment to a farmhouse, where they left the engine in charge 
of a watchman and partook of a luncheon and rested under the trees, 
they were not released from duty, there being no superlor présent, witliin 
Hours of Service Act March 4, 1907, c. 2939, 34 Stat. 1415 (Comp. St. 
1913, §§ 8677-8680), and that time must be included In determlning 
whether they were on duty for more than the 16-hour period allowed. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 14; 
Dec. Dig. <S=13.] 

2. Master and Servant <g=3l3 — Hours of Service — "Continuous Joubnet." 

Where a frelght train proceeded from Sait Lake City to a smaller 
town, and thence retumed, and no crews were kept at the smaller 
town, and there was no person there compétent to take charge of the 
train, such town must be treated as a way station and the round trip as a 
"continuous journey," wlthin the Hours of Service Act. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. <S=>13. 

For other définitions, see Words and Phrases, First and Second Séries, 
Continuous.] 

3. Master and Servant <S=5l3 — Houks op Service — Défenses — "Casualty." 

Under Hours of Service Act, § 3 (Comp. St. 1913, § 8679), maklng it 
unlawful for any common carrier, its offlcers, or agents to requlre or per- 
mit any employé to remain on duty for a longer i)erlod than 16 consécu- 
tive hours, provided that the act shall not apply in case of casualty or 
unavoidable accident, or the act of God, a railroad company, where the 
crew of a train which was derailed remained on duty for more than 
16 consécutive hours, is not liable to the penalty of the act, for, whlle 
the term "casualty" does not Include ordinary accidents incldental to 
railroading, a derailment is not Incident to good rallroading, and in such 
case, for the protection of other employés and passengers, the crew In 

®=>Por otber casea see same toplc & KKY-NUMBER In ail Key-Numbered Digest» & Indexes 
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charge of a derailed train may be required to remain on duty for more 
than 16 hours, 

[Ed. Note. — For other cases, see Master and Servant, Cent, Dig. § 14; 
Dec. Dig. <&=13. 

For other définitions, see Words and Phrases, First and Second Séries, 
Casualty.] 

4. Master and Servant <g=>13 — Houbs of Service — Défenses. 

Where, without ascertaining when traclis would be cleared, trains were 
dispatched over tracks on vrhich it was lînown there had been a wrecls. 
so that the crews of such train: were Isept on duty for more than 16 
consécutive hours, the fact of the wreck furnlshes no défense to a prose- 
cution for ttie violation of the Hours of Service Act ; It being the duty 
of the railroad company's seri'ants to ascertain such facts before dis- 
patching trains. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. (g=>13.] 

5. Master and Servant <S=3l3 — Hours of Service — Défenses. 

Where the watchman at an intermedlate point, where a train was 
required to lay over, refused to watch the englue, clalming that he was 
afraid of the injector, and the flreman, who volunteered to watch the 
englue, was on duty more than 16 hours, the watchman's unforeseen in- 
subordination was a casualty, excuslng the railroad company from any 
violation of the Hours of Service Act. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. i©=13.] 

In Error to the District Court of the United States for the Dis- 
trict of Utah; John A. Marshall, Judge. 

The Denver & Rio Grande Railroad Company was convicted of 
several violations of the Hours of Service Act, and acquitted as to 
other violations, and both it and the United States bring- error. Re- 
versed on defendant's writ as to some of the counts, and otherwise 
afHrmed. 

PhiHp J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C. 
(William W. Ray, U. S. Atty., of Sait Laké City, Utah, on the brief), 
for the United States. 

Russell G. Lucas, of Denver, Colo. (Waldemar Van Cott, E. M. Alli- 
son, Jr., and William D. Riter, ail of Sait Lake City, Utah, ou 
the brief), for défendant. 

Before CARUAND, Circuit Judge, and VAN VALKENBURGH 
and AMIDON, District Judges. 

AMIDON, District Judge. This case involves section 3 of the 
Hours of Service Act (34 Statutes at Large, 1415 [Comp. St. 1913, § 
8679]). The complaint charges in separate counts, a large number 
of violations, and demands the penalty fixed by the law. The case 
was submitted on an agreed statement of facts. Upon this the court 
directed a verdict in favor of the plaintifï as to ail counts embraced 
in this writ of error, except 18. As to that it directed a verdict in 
favor of the company. Both parties bring error, the government as 
to count 18, and the company as to the others. 

[1] Counts 1 to 5 charge the employraent of a crew of five men 
overtime on a run from Sait Lake City to Park City, Utah, and re- 

®=3For otber cases see same topic & KE!Y-NUMBER in ail Key-Numbered Digests & Indexes 
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turn, a distance of 33 miles. Soon after tlie train left Sait Lake City 
it was derailed. The conductor in charge communicated with the train 
dispatcher by téléphone, advising him of the derailment, and stating 
that the crew could accomplish nothing further until the arrivai of a 
derrick. The crew thereupon eut the engine loose and proceeded 
about a mile and a half from the point of derailment to a farmhouse 
where they left it in charge of a vvatchman. They were told by the 
dispatcher that a derrick to be sent from Sait Lake City would be at 
the derailment about 1 p. m. From the farmhouse the smoke of 
the approaching derrick would be visible. They partook of a lunch- 
eon and rested under the shade of some trees at the farmhouse until 
the approach of the derrick, whereupon they returned to the scène 
of the derailment. The crew was not released by any officer or agent 
of the company empowered to release them during the time they were 
at the farmhouse. If this period is deducted, there would be no vio- 
lation of the law. Counsel for the company urge that the crew "re- 
leased themselves." This we think they could nôt do. They were on 
duty, as between themselves and the company, during the entire period. 
A release, so as to justify a déduction of time, under the statute, can 
only be given by some officer or agent having authority to give it. The 
men, therefore, remained on duty for more than 16 hours. 

[2] No extra crews were kept at Park City, nor was there any oc- 
casion to keep them. The journey from Sait Lake City and return 
was usually made well within the 16-hour period. If the crew had 
been released from the train at Park City, the company had no per- 
son there compétent to take charge of the train or the engine. We 
are therefore of the opinion that the round trip must be treated as a 
continuons journey, and Park City simply as a way station. 

|3] This brings us to the question whether Itie derailment was such 
a "casualty" as to place the company within the protection of the pro- 
viso of section 3 of the Hours of Service Act. The stipulation is silent 
as to the cause of the derailment. There is nothing to show whether 
it was due to the négligence of the company or its employés, or was 
an unavoidable accident. Counsel for the government urges that it 
was încumbent upon the company, în order to bring itself within the 
proviso, to show that the derailment was not due to its négligence or 
the négligence of its employés. The trial court adopted that theory. 
We think this was error. 

A carrier must use diligence to anticipate, as this court held in 
United States v. Kansas City Southern Railway Co., 202 Fed. 828, 
121 C. C. A. 136, "ail the usual causes incidental to opération." And 
when any casualty occurs the carrier must still use diligence to avoid 
keeping its employés on duty overtime. Failure to perform either 
of those duties deprives it of the benefit of the proviso. Poor coal, 
meeting of trains, switching, defective shaker rod, leaky flues (United 
States V. Kansas City Southern Ry. Co., 202 Fed. 829, 121 C. C. A. 
136), pulîed out drawbar, bursted air hose (United States v. Great 
Northern Railway Co., 220 Fed. 630, 136 C. C. A. 238), extraordinary 
head wind, heavy grain movement, hot box (Great Northern Railway 
Co. v. United States, 218 Fed. 302, 134 C. C. A. 98, L. R. A. 1915D, 
408), high wind, broken tail pin, hot box (United States v. Lehigh 
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Valley Railroad Co, 219 Fed. 532, 135 C. C. A. 282), hâve been held 
to be causes of delay "incidental to opération." We stated generally 
in United States v. Kansas City Southern Railway Ce, 202 Fed. 
828, 121 C. C. A. 136, that: 

"It has been unlfornily hekl by the courts that ordinarlly delays in 
starting trains by reason of the fact that another train is late ; f rom side- 
traclilng to give superior train» the right of way, if the meeting of sucli 
trains couhl hâve been anticipated at the tinie of leaving the starting 
point ; from getting ont of steam or cleaiiing tires ; from defects in equip- 
ment ; from switching; from time talceii for meals; and in short from ail 
the usual causes incidental to opération — are not, standing alone, valld 
excuses within the uieaning of this proviso." 

As to such causes of delay we said : 

"The carrier must go still further and sliovv that such delays could not 
hâve been foreseen and prevented by exercise of the high degree of diligence 
demanded." 

The casualty hère is not of the character mentioned in any of the 
cases above referred to. It was a derailment. That is an event which 
is not to be anticipated in good railroading. A history of the statute 
will show that accidents which are of a character to seriously inter- 
rupt traffic, and suspend for a considérable time the opération of trains, 
come within the proviso. As the statute was originally drafted, it sim- 
ply provided that the carrier should not require or permit any, em- 
ployé to remain on duty more than 16 consécutive hours, "except when 
by casualty occurring after such employé has started on his trip, or 
by unknown casualty occurring after such employé has started on his 
trip, he is prevented from reaching his terminal." The report of the 
committee having the bill in charge, and the debate in the Senate, dis- 
close that the statute was drafted by counsel representing the Brother- 
hoods of Railroad Trainmen, and it was thought by them that the 
word "casualty" alone expressed precisely the meaning intended ; that 
is, an unforeseen accident. Certain Senators pointed out that the term 
"casualty" was not a légal term, and they were not sure that it would 
embrace unavoidable accidents and acts of God. While the bill was 
pending in the Senate thèse words were added, not for the purpose 
of reducing the meaning of the term "casualty," but to make certain 
that the carrier would hâve the protection of acts of God and unavoid- 
able accidents. At that time the statute did not contain the clause in 
regard to telegraph operators. When that was added by the House 
committee, the exception could not be conveniently embodied in sec- 
tion 2, and for that reason was carried forward and attached as a 
proviso to section 3. 

We do not think it was the intent of Congress in case of such seri- 
ous matters as derailments and collisions to take from the company 
the protection of the proviso even if such events were caused by 
the négligence of the company or its employés. On the other hand, 
it was the intent of the statute in case of such an event to leave the 
company free to deal with the situation and to retain employés in 
the service if that resuit could not be avoided by the exercise of rea- 
sonable diligence after the occurrence of the accident. As was pointed 
out by this court in United States v. Missouri Pacific Ry. Co., 213 
233 F.— 5 
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Fed. 169, 130 C. C. A. S, in case of such an accident the first duty o£ 
the Company is to protect the traveling public and other employés, and 
if keeping employés on duty overtime is necessary in order to meet 
the situation the carrier is permitted to do so under the proviso. In 
the présence of such an event the law does not look to the question 
how it was brought about; on the other hand, it is chiefly concerned 
with the protection of those whose lives may be imperiled. The pen- 
alties prescribed in the statute are not a punishment for négligence, but 
for keeping men on duty for excessive periods. The statute clearly 
recognizes that there may be emergencies justifying such longer period 
of service. Not to permit it would imperil the traveling public and 
other employés of the carrier. "The usual causes incidental to opéra- 
tion" do not come within this class, for the reason that they can usu- 
ally be anticipated, or their conséquences avoided, by the exercise of 
diligence after they occur. 

We are of the opinion, therefore, that the derailment involved in 
thèse counts brought the company within the scope of the proviso. 
This would be true, whether it was caused by négligence or was a 
pure accident. The stipulation of facts clearly shows that the keep- 
ing of the men on duty for the excessive time was caused wholly by 
the derailment, and could not hâve been avoided by the exercise of 
diligence on the part of the company after the derailment occurred. 
We are of the opinion, therefore, that the trial court erred in direct- 
ing a verdict in favor of the government as to thèse counts, and its 
judgment must be reversed. 

[4] Counts 6 to 10 involve the crew in charge of a train from Helper 
to Sait Lake City, a distance of 114 miles. Before this trip was en- 
tered upon, an accident had occurred to another train, involving the 
derailment of 14 cars. Defendant's train dispatcher knew of this ac- 
cident before the train hère involved left Helper, and directed it not 
to leave that point until further orders. At about that time he received 
téléphonie advice from the conductor of the wrecked train that the 
track would be cleared for traffic within 20 or 30 minutes after the 
arrivai of a derrick. A derrick was sent forthwith from Helper, ar- 
riving at the scène of the derailment about 7 a. m. The train dis- 
patcher, relying on the advice given him as to the time it would take 
to clear the track, ordered the train in question to leave Helper for 
Sait Lake City at 6:30 in the morning. He did this without waiting 
to see what time would be necessary to clear away the wreck. Much 
more time was in fact consumed than was anticipated, and when the 
train approached the point where the wreck occurred, it was detained, 
and this caused the keeping of the crew on duty for a longer period 
than 16 hours. The point at which the derailment occurred was only 
6 or 7 miles from Helper, and téléphonie communication existed be- 
tween the points. No reason is shown why the train was ordered to 
leave this terminal before the derrick had actually arrived at the 
scène of the wreck and some progress had been made in removing it. 
There was no excuse for acting on first impressions as to the time that 
the line would be obstructed. In our judgment, therefore, the trial 
court was right in directing a verdict in favor of the plaintiff as to 
thèse counts. 
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Counts 11 to 15 jnvolve a crew of five men in charge of a train 
running from Colton to Sait Lake City, Utah, a distance of 96 miles. 
Before the train in question left Colton another train had been de- 
railed at a point 43 miles distant towards Sait Lake City. The con- 
ductor in charge of the derailed train notified the train dispatcher by 
téléphone of the derailment, and expressed the opinion that the wreck 
could be cleared within 1 hour after the arrivai of the derrick. The 
superintendent went promptly with the derrick to the scène of the 
wreck, where he vvas in easy communication with the train dispatcher 
by téléphone. That officer, however, did not wait for advice from 
him, but ordered the train hère involved to leave its terminal on the 
hasty opinion of the conductor of the wrecked train as to the time 
that would be necessary to clear the wreck. This, instead of taking 1 
hour, took 6. The train hère involved was stalled for 3 hours and 30 
minutes waiting for the wreck to be cleared. It then proceeded, but 
when it reached its terminal at Sait Lake City the crew had been on 
duty for 17 hours and 15 minutes. Upon thèse facts the trial court 
was clearly justified in holding that the overtime service was due, not 
to the derailment, but to the ordering of the train out of its terminal 
before the wreck was cleared up. After the derrick reached the wreck 
there was ample time and opportunity to learn the actual situation. 
The train dispatcher should hâve waited for trustworthy information. 
The duty of the carrier to comply with this beneficent statute must be 
placed above its zeal to hasten transportation. 

Counts 16 and 17 involve the engineer and fireman of two passenger 
trains vi'hich were delayed by the wreck above described in connec- 
tion with counts 11 to 15. Thèse trains were ordered out of their 
terminais on the statement of the conductor that the wreck could be 
cleared in 1 hour, and were delayed because that opération required 
in fact 6 hours. For the reasons stated in connection with the other 
counts, the trial court correctly ruled that the government was entitled 
to judgment upon thèse counts. 

[5] Count 18 involves an employé on a train from Thistle to Rich- 
field, Utah. It started on its journey at 7:30 a. m., and reached an 
intermediate point, Manti, at 1 1 :29 p. m. It had then been discovered 
that the train could not complète its trip without retaîning its crev^» 
overtime, and it was ordered to lay up at Manti. A coalheaver at 
that point, employed by the company as an engine watchman, was 
expected to take charge of the engine. When asked to do so, how- 
ever, he refused, for the alleged reason that he feared the engine 
might blow up, as he had previously had some difficulty in operating 
its injector. The trainmen endeavored to arrange for somebody else 
to take charge of the engine without avail. Finally the fireman volun- 
teered to meet the emergency and remained on duty until 7 o'clock the 
following morning, when he was released, having been on duty as 
fireman and as engine watchman continuously for 23 hours and 30 
minutes. It is conceded that the injector was in fact not defective, and 
there was no justification for the refusai of the watchman to take 
charge of the engine. We think the trial court properly held that the 
unforeseen insubordination of this employé was a casualty within the 
meaning of the statute. In United States v. Denver & Rio Grande 
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Ry. Co., 220 Fed. 293, 136 C. C. A. 275, we held that insubordination 
of an employé may constitute an "emergency," within the meaning of 
section 2 of the statute, justifying the rétention of a telegraph operator 
overtime. No sound reason can be given why similar insubordination 
does not constitute a "casualty," within the proviso of section 3. 

The order in this case will be that the judgment of the trial court 
as to counts 1 to 5, inclusive, be reversed, and a new trial granted. 

As to the other counts hère under review, the judgment of the trial 
court will be affirmed. Neither party will recover costs. 



MERKO V. STURM & DILLARD CO. 
(Circuit Court of Appeals, Sixth Circuit. May 2, 1916.) 

No. 2722. 

CouETs 1^3375 — Limitations — New Action Afteb Dismissal of Fobmeb 
Action — Construction or Statuts — "Couet or this Commonwealth." 

Ky. St. 1909, § 2545, whlch provides that where an action is "commenced 
In due time and in good faltli in any court of this commonwealth" and 
it shall be adjudged that the court is wlthout jurlsdiction the plaintlfif 
may within threei months commence a new action in the proper court, 
"and the tlme between the commencement of the flrst and last actions 
shall not be eounted in applying the limitation," applies where an ac- 
tion commenced in a fédéral court in Kentucky Is dismissed for want of 
jurlsdiction because not brought in the state of defendant's résidence, and 
gives the plaintifC the right to commence a new action within three 
months, although the statutory perlod has run since the cause of action 
ace ru éd. 

[PM. Note. — For other cases, see Courts, Cent. Dig. S 983; Dec. Dig. 

<S=375. 

For other définitions, see Words and Phrases, Second Séries, Courts of 
This Commonwealth.] 

In Error to the District Court of the United States for the East- 
ern District of Kentucky; Andrew M. J. Cochran, Judge. 

At Law. Action by Mike Merko against the Sturm & Dillard Com- 
pany. Judgment for défendant and plaintiff brings error. Reversed. 

H. M. Healy, Jr., of Newport, Ky., for plaintiff in error. 
B. R. Jouett, of Winchester, Ky., for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and KIlv 
LITS, District Judge. 

WARRINGTON, Circuit Judge. The question presented upon this 
writ of error is whether Merko is entitled to the benefit of a three 
months' extension provision of a statute of limitations of Kentucky. 
Merko is an alien, a citizen of Austria, and was injured in Clark coun- 
ty, Ky., October 10, 1912, while in the employ of the Sturm & Dillard 
Company, a West Virginia corporation. Merko commenced an action 
against that company in the United States District Court for tlie 

®=3for other cases see same tapie à KEY-NUMBER ia ail Key-Numbered Digests & Indexe» 
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Eastern District of Kentucky, Jiily 15, 1913, to recover damages for 
his injuries ; and on tlie following November 14th a plea of défendant 
to the jurisdiction was sustained, on the ground tliat défendant had 
not been sued in tlie district of its résidence. Later, January 7, 1914, 
Merko commenced a suit against the company in the Clark Circuit 
Court of Kentucky to recover for the same injuries. February 2d fol- 
lowing, the défendant filed a pétition for removal of the cause to the 
court below, alleging the diversity of citizenship pointed out above, 
and an order of removal was entered on the 9th of the following April. 
In the court below défendant demurred to Merko's pétition, alleging 
that it did not state facts sufficient to constitute a cause of action and 
also, by way of plea in avoidance, that the négligence and injuries 
complained of in the pétition occurred more than tvv'elve months prior 
to commencement of the suit in the Clark Circuit Court. The démar- 
rer was sustained, and, plaintiff failing to plead further, the pétition 
was dismissed. 

Reliance for this dismissal is placed on certain statutes of Kentucky. 
Section 2516 provides that an action like this "shall be commenced 
within one year next after the cause of action accrued, and not there- 
after" (Carroll, Ed. 1909), but section 2545 (Id.) provides : 

"Where an action hais been or shall be coiinnenced in due tirae and in 
good faith, in any court of tliis commonwealtli, and tlie défendants, or either 
of them, bave or sliall make défense, and it shall be adjuds(îd that such court 
had or has no jurisdiction of the action, the iilaintiff or his représentative 
may, within tliree montlis froni the tinie of such judgment, commence a iiew 
action in the proiier court, and the tinie between the commencement of the first 
and last action shall not be counted in applying the limitation." 

It is true, as the dates before pointed out show, that more than one 
year elapsed between the date of plaintiff's injuries, and the commence- 
ment of his action in the Clark Circuit Court ; though it will be ob- 
served that less than three months passed between the first dismissal 
in the court below and the commencement of plaintiff's action in the 
Clark Circuit Court. The proposition of the défendant company is 
that the fédéral District Court, in which the action was originally com- 
menced, is not a "court of this commonwealth" within the meaning 
of section 2545, and consequently that Merko's action does not fall 
within the three months' period there provided. This question has 
not been deterrnined in the state of Kentucky, except in the présent 
case ; and we hâve not the benefit of an opinion of the learned trial 
judge. _ 

The question is one of purely statutory intent. The District Court 
mentioned was of course created and its jurisdiction defined by acts 
of Congress. In the sensé then of its origin and jurisdiction, the Dis- 
trict Court is not a court of the commonwealth of Kentucky; but we 
cannot think that this is décisive of the présent question. The pend- 
ency of a suit between the same parties and involving the same sub- 
ject-matter, in both a state and' fédéral court existing within a given 
state, does not warrant abatement of the suit in either tribunal (Hunt 
V. N. Y. Cotton Exchange, 205 U. S. 322, 339, 27 Sup. Ct. 529, 51 h. 
Ed. 821) ; but this rule has no présent pertinency, for the jurisdiction 
of each is foreign to that of the other. Hère, in accordance with sec- 
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tion 721 (U. s. Rev. Stat.; Conip. St. 1913, § 1538), the state statutes 
of limitation involved must be "regarded as rules of décision in trials at 
common law in the courts of the United States in cases where they 
apply" (Michigan Insurance Bank v. EMred, 130 U. S. 693, 696, 9 
Sup. Ct. 690, 691, 32 h. Ed. 1080) ; and thus the présent question must 
in obédience to the fédéral statute dépend solely upon a true inter- 
prétation of the State statute (section 2545). It is said that conditions 
prevailing in the System of procédure of Kentucky induced the légis- 
lative body of that state to enact section 2545. This does not, however, 
show an intent to restrict the extension provision to actions only that 
shall hâve been commenced in a court created by the state and there 
dismissed for want of jurisdiction. In the absence, as hère, of dis- 
tinct language to the contrary, the state Législature is to be presumed 
to hâve legislated with reasonable référence to ail similar conditions 
that might arise within the state, such as the commencement of cases 
and their failure for like reasons in a fédéral court under fédéral pro- 
cédure within the state. When, for example, section 2545 was enacted 
in 1866 (Acts of Kentucky 1865-66, p. 74), it was well known that the 
right given by the fédéral judiciary act to a citizen of a state to be 
sued in the district of which he was an inhabitant was a personal priv- 
ilège that might be waived by voluntary appearance (Gracie v. Palmer, 
8 Wheat. 699, 700, 5 L. Ed. 719; Toland v. Sprague, 37 U. S. [12 
Pet.] 300, 330, 9 L. Ed. 1093; Irvine v. Lowry, 39 U. S. [14 Pet.] 
293, 299, 10 L. Ed. 462) ; '■ and the circumstance that the défendant 
Company did not waive its privilège in the first suit brought by Merko 
in the court below would seem to furnish a strong illustration of a 
case which would fall fairly within a reasonable construction of the 
state statute; for the plea of défendant to the jurisdiction of the court 
in that case was not, as it plainly could not bave been, aimed at the 
subject-matter of the suit, but only the parties; and yet in the end the 
same défendant, through the removal proceeding, sought and obtained 
the jurisdiction of the same court. The very idea of enacting the ex- 
tension statute was to enlarge the time within which wrongs might be 
redressed, and so to prevent cases from failing otherwise than upon 
their merits ; such a statute should not be narrowly construed. 

We therefore think the présent case is ruled by the décision in Ex 
parte Schollenberger, 96 U. S. 369, 376 (24 L. Ed. 853). A statute 
of Pennsylvania was there involved which required insurance com- 
panies organized under states foreign to Pennsylvania to do certain 
things as a condition précèdent to their right to conduct business in 
the state, among which was to maintain an agency there to receive 
service of process in any suit commenced "in any court of this com- 
monwealth" ; and the question whether a fédéral Circuit Court was 

1 It is scarcely iiecos.sary to say that the same statutory policy and rule of 
décision still prevail. and regardless, too, cl; the l'aet that tlie plaintlfC 
is an alien. Sections 24 and 51, Fed. Jud. Code (Act March 3, 1911, c. 231, 36 
Stat. 1091, 1101 [Comp. St. 1913, §§ 991, 1033 1); Lebigh Vallev Coal Ce. v. 
Yensavage, 218 Fed. 547, 549, 134 C. C. A. 275 (C. C. A. 2d Cir.) ; Eldorado 
Coal & Mining Co. t. Marlottl, 215 Fed. 51, 54, 131 C. C. A. 359. and citations 
(C. C. A. 7tU Clr.) ; Fribourg v. Pullman Co. (C. C.) 176 Fed. 981, 983-4, and 
citations, and see Snilth v. Farbenfabrikeu of Elberfeld Co., 203 Fed. 476, 482, 
121 C C. A. 598 (C. C. A. Oth Cir.) 
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a "court of this commonwealth" within the meaning of the statute was 
directly presented. In the course of the opinion Mr. Chief Justice 
Waite said: 

"It was insisted m argument that the statute confines the right of suit to the 
courts of the state ; but we cannot so construe it. There Is nothing to mani- 
fest such an Intention. * • * While the Circuit Court may not be techni- 
cally a court of the Commonwealth, it is a court within it; and that, as we 
think, is ail the Législature intended to provide for." 

We are unable effectively to distinguish the instant case from the 
rule of that décision ; for there is no claim that Merko's first suit was 
not brought in the court below in "good faith" within the meaning 
of the statute. It results that the décision below must be reversed, and 
the cause remanded for further proceedings not inconsistent with this 
opinion. 



BLEVIîN GROSS PACKAGES, MORE OR LESS, OF DR. WILLIAMS' PINK 
PILLS V. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit. May 22, 1916.) 

No. 2080. 

1. DbUGGISTS ®=»11 — ^MlSBRANDING OF DbUGS— FOBFBITUBE. 

Under Food and Drugs Act (June 30, 1906, c. 3915, 34 Stat. 771) § 8, as 
amended by Act Aug. 23, 1912, c. 352, 37 Stat. 416 (Comp. St. 1913, § 
8724), declaring that drugs are misbranded if the package or label shall 
contain any statement regardlng the curative effect of such drug which 
is false or fraudulent, the only question in a proceeding to forfeit drugs 
on the ground that they were misbranded is whether statements on the 
label were false, and, if so, whether they were fraudulent. 

[Ed. Note. — For other cases, see Druggists, Cent. Dig. § 10; Dec. Dig. 
<S=»11.] 

2. Deuggists <g=»ll — Dbugs — Fobfeiture — Evidence. 

In a proceeding to forfeit drugs as being misbranded under the Food 
and Drugs Act, where there was évidence that the drugs were stated to 
benefit locomotor ataxia, testimony by a médical expert that in the opin- 
ion of doctors generally such drugs would not hâve any curative effect 
is admissible, over objections that it was opinion évidence. 

[Ed. Note. — For other cases, see Druggists, Cent. Dig. § 10; Dec. Dig. 
<S=>11.] 

3. Druggists <@=>11 — Drugs — Jury Question. 

Whether plUs were misbranded under the Food and Drugs Act, and 

so subject to forfeiture, held under the évidence a question for the jury. 

[Ed. Note. — For other cases, see Druggists, Cent. Dig. § 10; Dec. Dig. 

®=3ll.] 

4. Druggists <@=>11 — Drugs — Misbranding. 

In a proceeding under the Food and Drugs Act to forfeit pills on the 
ground that the labels stating their curative properties were false and 
fraudulent, charges that the jury should détermine whether the pills 
were sold with an honest belief that they were efflcacious for the purpos- 
es stated on the labels, and that, if the labels were written with intent 
to créa te an impression that the pills were eflScacious for diseases which 
the sellers knew or must hâve known they were not, then the labels were 
false and fraudulent, were proper. 

[Ed. Note. — For other cases, see Druggists, Cent. DIg. § 10; Dec. Dig. 
<©=11.] 

^=>For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Olgests & lodezes 
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In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Libel by the United States of America against Eleven Gross Pack- 
ages, More or Less, of Dr. WilHams' Pink Pills, claimed by the Dr. 
Williams Medicine Company. There was a decree of forfeiture, and 
claimant brings error. Affirmed. 

James Collins Jones, of Philadelphia, Pa., and H. B. Thompson, of 
Washington, D. C., for plaintitif in error. 

Francis Fisher Kane, U. S. Atty., and Robert J. Sterrett, Asst. U. 
S. Atty., both of Philadelphia, Pa. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the United 
States filed a libel to forfeit certain packages of pills. Thereupon the 
Dr. Williams Medicine Company claimed the packages seized, answer- 
ed the libel, and the case proceeded to trial. After a verdict for the 
plaintifï and a decree of forfeiture, the claimant sued out this writ. 

[1] The claim of forfeiture is based on an alleged misbranding of 
the packages of pills in violation of an amendment to the Food and 
Drugs Act, passed August 2.3, 1912, which provides : 

"That for the purposes of this act an article shall also be deenied to be 
mlsbrauded: In case of drugs: * * * Third. If its pacl^age or label shall 
bear or contain any statemeut, design, or device reganling the curative or 
therapeutic eft'ect of such article or any of the ingrédients or substances con- 
talned therein, which is false and fraudulent." Conip. St. 1913, § 8724. 

The errors alleged group themselves into rulings on évidence, an- 
swers to points, and exceptions to the court's charge. Without enter- 
ing into a discussion of the raany refîned questions of words, terms, 
and médical théories with which the gênerai subject is beclouded, we 
may say that to our mind the words used in the statute are clear in 
meaning, and the court below tried the case on that basis. The pur- 
pose of the act was, in the branding of drugs, to punish false and 
fraudulent statements regarding the curative or therapeutic efliect of 
such drug or any of its ingrédients. It foUows, therefore, the case 
below resolved itself into two questions: First, were the statements 
regarding the curative or therapeutic effects of thèse pills false; and, 
second, werC they fraudulent? 

[2] Without citing in détail the rulings of the court in admitting the 
évidence, in answering the points, and in charging the jury, we may 
say the court consistently adhered to admitting proof and directing 
the attention of the jury in points and charge to the two décisive élé- 
ments of the branding being false and fraudulent. Limiting our ex- 
tracts to locomotor ataxia alone, we note the branding complained of 
made the statement that the pills were : 

"Useful in locomotor ataxia and partial paralysis. • * * This remedy 
is offered to the public with full confidence in its efflcacy in the treatment of 
diseases arising froni or dépendent upon impoverished blood, « • * rheu- 
matism, leucorrhoea. * « * Thèse pills are a valuable remedy for 

* * * sciatica, * * * and hâve accompllshed bénéficiai résulte in 

* • * partial paralysis and locomotor ataxia. » » * Cases diaguosed 
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as loconi'otor ataxia and as partial paralysls, and havlng characterlstic symp- 
touis hâve sliown bénéficiai results under thls tonic treatment, and in the cas- 
es under observation tiie resulting Improvement has been lasting." 

The libel alleged that: 

"The.se statements were false and fraudulent in this: That they indieated 
to the puvehaser thereof, and created in the minds of the purchasers thereof, 
the inspression and belief that the said article was a remedy for, when in 
fact it was not a remedy for, loeomotor ataxia, partial paralysls," etc. 

And that : 

"Those statements were false and fraudulent in this: That they indieated 
to the purchaser thereof, and created in the minds of the purchasers thereof, 
the impression and belief that the said article was a remedy for, when in 
fact It was not a remedy for, partial paralysls, loeomotor ataxia, etc., whicli 
statements were made with the knowledge of their falslty, and in reckless 
and wanton disregard of tlieir truth or falsity, for the purpose of defraud- 
ing purchasers." 

In support of its case, the government called several witnesses, physi- 
cians of proven abihty, knowledge, and expérience, who testified that 
the pill would not, and why it could not, hâve any bénéficiai efifects 
in loeomotor ataxia and the other diseases named. They also testified 
to the fact that médical opinion was unanimous in so saying. It was 
also shown, and ail of this without contradiction, that the pill was 
practically the well-known Blaud pill, used generally in médical prac- 
tice. It is complained, however, that the testimony of thèse witnesses 
was not compétent, being a mère expression of their personal opinions 
or views. But an examination of the proofs shows that the case was 
wholly différent from one where witnesses were testifying to their 
Personal views upon a controverted question of opinion. The testi- 
mony hère was of fact, namely, that there was gênerai, uncontroverted 
consensus of opinion. For example, referring to the effect of thèse 
pills, the proofs were : 

"Q. How ahout loeomotor ataxia? A. Utterly useless. Q. Is there any 
différence at ail in médical opinion on that point? A. I should say not, as far 
as I know médical opinion. * * * Q. Is there anything known to medi- 
cine that can hâve a bénéficiai effect upon ail thèse varions troubles in one 
pill? A. No, sir. Q. Is there any différence of médical opinion on that point? 
A. None whatever. I think médical opinion would be unanimous on that." 

[3, 4] In the absence of countervailing proof in such matters, it 
was manifestly a question for the jury to détermine the fair or fraud- 
ulent character of the branding statement. This question the court 
left to it, saying: 

If they were satisfied "that the plUs were shipped in Interstate commerce, 
with an honest belief on the part of those responsible for making the state- 
ment that they would do just what was stated on the label they would du, 
then it would be your duty to return a verdict in favor of the défendant." 

Referring to such statements, the court f urther said : 

"You will take those facts into considération, and détermine whether or 
not it was the intention of this language, luterpretiug it as an ordinarily in- 
telligent man would, on the part of the claimants to convey the impression 
that they were to cure or act as a remedy for the diseases and aliments, even 
where the language does not directly say so. If it was the intention to so 
frame a statement that it conveyed those Imtiressions, and those statements 
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were false, and they are known to be false, or you can Infer the Intention to 
defraud, then it would be youi- duty to return a verdict in favor of the gov- 
emment. I£ you do not flnd that intention, of course, you will return a ver- 
dict in favor of the défendant." 

So, also, in answer to points, the court said, in substantial accord 
with Cooper v. Schlesinger, 111 U. S. 148, 4 Sup. Ct. 360, 28 L. Ed. 
382, and Lehigh Ce, etc., v. Bamford, 150 U. S. 665, 14 Sup. Ct. 219, 
37 L. Ed. 1215: 

"If you flnd it as a fact that the statements were false, and known to be 
false, theu, of course, your verdict would be for the government. If you flnd 
as a fact that they were not false, or that, being false, there was no intent 
(in the part of the défendant, whether actual intent or implled intent, to de- 
fi'aud, then your verdict would be for the clalmant." 

"If you believe froni the évidence that any one of the therapeutic claims 
as to the effect of thèse pills upon locomotor ataxia, St. Vitus' dauce, sciatica, 
rlieumatism, impotence, spennatorrhœa, or partial paralysis was false, and 
was made by the clalmant with a reckless and wanton disregard as to wheth- 
er it was true or false, you may flnd a verdict for the government." 

On the whole, we may say the cause was properly tried and fairly 
submitted, and, finding no errer in the ruHngs, charge, points, or 
answers in the court below, its decree is affirmed. 



FIRST NAT. BANK OF POKTLAND, OR., v. E. J. DODGE CO. 

(Circuit Court of Appeals, Ninth Circuit. May 1, 1916.) 

Ko. 2710. 

Injunction ig=»41 — Pendente Lite — Rigiit to. 

Under Civ. Code Cal. § 309, whieh was the law of the state of com- 
plalnant's domicile, a corporation was forbidden to buy in its own 
stock. A purported agent of the complatnant corporation entered into a 
contract to purchase from défendant its own stock, and executed notes 
for the purchase priée. Complalnant denied that the agent was au- 
ttiorized, and also asserted the invalidlty of the contract. Held that, as 
défendant might uegotiate the notes to boua fide purcliasers, who would 
take them free from such défenses, and as complainant might repudiate the 
contract, iui Injunction pendente lite against negotiation should be grant- 
ed, notwithstundiug an affldavit by défendant that the agent liad au- 
thority. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. § 95 ; Dec. Dig. 
<S=>41.] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon ; Charles E. Wolverton, Judge. 

Bill by the E. J. Dodge Company, a corporation, against the First 
National Bank of Portland, Or., a corporation. From an order grant- 
ing an injunction pendente hte, défendant appeals. Affirmed. 

Dolph, Mallory, Simon & Gearin, of Portland, Or., for appellant. 
F. A. Cutler, of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

Ê=For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digests & ladexes 
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HUNT, Circuit Judge. The substance of the complaint is: That 
about September 25, 1914, E. D. Porter, who was manager, secretary, 
and treasurer, and one of the directors, of the Dodge Company, a 
lumber manufacturing corporation of California, plaintifif below and 
appellee hère, "purporting to represent" the Dodge Company, entered 
into an agreement with the bank, which then owned 200 shares of the 
capital stock of the Dodge Company, to buy thèse shares for $41,000. 
That in payment of the purchase price Porter executed and delivered, 
in the name of the Dodge Company, four promissory notes, negotia- 
ble in form, bearing interest at 4 per cent, per annum, payable to the 
bank in amounts and at the times following; $10,000 one year after 
date, $10,000 two years after date, $10,000 three years after date, and 
$10,000 four years after date. That the notes were held by the bank, 
and were to be held by it until the notes were fully paid, when they 
were to be delivered to the Dodge Company. That Porter had no right 
or authority f rom the Dodge Company, or otherwise, to make or enter 
into the agreement with the bank for the purchase of the 200 shares 
of stock, and no authority to make, exécute, and deliver the notes to 
the bank, or to make any payments thereon. That the agreement re- 
ferred to was made, and the notes executed and delivered by Porter, 
without the knowledge, consent, or ratification of the board of direc- 
tors, or any of the stockholders, other than Porter, of the Dodge Com- 
pany. That no record of the agreement or of the notes was ever 
entered on the records of the Dodge Company, and no knowledge of 
the same came to the directors or stockholders until about October 
26, 1915, when the directors disapproved of and disaffirmed the transac- 
tion, and ordered that action be commenced to hâve the agreement of 
purchase and sale of the stock declared void, and to hâve the notes 
canceled and surrendered, and the money paid recovered. The com- 
plaint avers that the agreement of the Dodge Company to purchase its 
own stock from the bank is illégal and void, under section 3,09 of the 
Civil Code of California, and that the notes were executed without 
considération and are wholly void; that the bank has the possession 
of the 200 shares of stock, which hâve never been transferred, and in- 
tends to negotiate and transfer the notes to bona fide purchasers for 
value, and that such negotiation and transfer will greatly damage 
the Dodge Company; and that Porter, without right or authority, in 
carrying out the terms of the agreement, has paid to the bank from 
funds of the Dodge Company various sums on account of interest 
and principal on the notes. The Dodge Company relinquishes ail right 
to the 200 shares, and consents that title and possession may remain 
with défendant. The prayer is for preliminary injunction restraining 
the bank from negotiating the notes pending suit and from institut- 
ing suit upon the notes, or any of them, and for decree canceling and 
ordering the bank to surrender the notes to the Dodge Company, and 
for $7,054 paid by Porter to the bank on account of the notes. 

Upon the return day of the order to show cause the bank appeared 
and filed an affidavit of its vice président and cashier, adraitting that 
about September 25, 1914, the Dodge Company, by Porter, and the 
bank entered into and executed the agreement for the sale by the 
bank to the Dodge Company of 200 shares of stock; but tte afifiant 
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denied that Porter had no authority to make and exécute the agree- 
ment and the notes, denied that the transaction was without the knowl- 
edge of the board of directors or stockholders of the Dodge Com- 
pany, other than Porter, denied that there was no record of the trans- 
action in the books of the Dodge Company, or that the directors and 
stockholders knew nothing of the matter until about October 26, 1915. 
Affiant alleged good faith in the whole transaction, and that the hank 
bought the stock in pursuance of an understanding and agreement with 
the Dodge Company that the bank would acquire the stock and sell the 
same to the Dodge Company, and that the negotiations with respect 
to the sale were had with Porter, who, in affiant's belief, was clothed 
with full authority to act. Attached to the affidavit is what appears 
to be a copy of a resolution adopted by the board of directors of the 
Dodge Company at a spécial meeting of the corporation held in San 
Francisco September 25, 1914. The resolution recites the advisability 
of acquiring 200 shares of the capital stock of the corporation "is- 
sued to E. H. Dodge, now owned by the First National Bank of Port- 
land, for the sum of $41,000," and authorizes the secretary, on behalf 
of the corporation, to issue three notes, for $10,000 each, maturing in 
one, two, and three years, respectively, and one note, for $11,000, 
maturing in four years, to the bank in fuU payment of the stock. 

The court having issued the injunction pendente lite, the question 
for our considération is whether or not, upon the showing made, the 
District Court erred in granting injunctive relief pending the litiga- 
tion. The contract between the Dodge Company and the bank is ex- 
ecutory, in that the bank is not to deliver the stock to the Dodge Com- 
pany until the notes are ail paid in full ; it being provided that until 
such payments are made, title and possession of the stock are to re- 
main in the bank. Clearly, unless prevented by judicial order, the 
bank can negotiate the notes made to it by the Dodge Company, and 
if the notes are negotiated, and pass into the hands of bona fide pur- 
çhasers for value without notice, and suit is brought to collect, the 
Dodge Company may not be able to make the défense that the notes 
were made without authority in Porter and without knowledge by the 
directors, and that the stock was purchased in violation of the laws 
of the state of California. No rights of creditors are in question. 
The issue of purchase and sale of shares is directly between the cor- 
poration and the stockholders therein. Therefore, if the agreement 
made by the alleged représentative of the corporation and a share- 
holder, whereby the corporation was to buy its capital shares, was 
never authorized or assented to, and is malum prohibitum, the cor- 
poration itself may rescind or assail the validity of such contract and 
under just conditions be relieved. 

Section 309 of the Civil Code of California provides that the di- 
rectors of corporations must not divide, withdraw, or pay to the stock- 
holders, or any of them, any part of the capital stock (except as spe- 
cially provided in the statutes), nor must they reduce or increase the 
capital stock, except as specially provided by statute. In Schulte v. 
Boulevard Gardens Land Company, 164 Cal. 464, 129 Pac. 582, 44 
L. R. A. (N. S.) 156, Ann. Cas. 1914B, 1013, the Suprême Court of 
the state defined the phrase "capital stock," as used in the section re- 
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ferred to, as "not the shares of which the nominal capital îs composed, 
but the actual capital, i. e., assets with which the corporation carries 
on its business," and held that under the statutes of California a 
corporation cannot employ its assets for the purchase of its own stock, 
"for the resuit would be to illegally withdraw and pay to a stockholder 
a part of the capital stock," The court says that want of power to 
buy its own stock may not prohibit a corporation f rom taking its stock 
in satisfaction of a loan, or when otherwise necessary to save itself 
from loss, or, for instance, where the particular facts show that an 
agreement bas existed whereby the corporation, in part considération 
of an entire contract under which its stock was originally issued, has 
obligated itself to repurchase stock at a stated priée upon élection by 
a shareholder. 

With this interprétation of the statute of the state under which the 
Dodge Company is incorporated, and with positive allégations of lack 
of any authority in Porter to act for the corporation, and of lack of 
knowledge in the directors of the exécution of the agreement to pur- 
chase, and of the exécution of the notes in the name of the Dodge 
Company, we cannot hold that the bill lacked equity, and that the affi- 
davit filed by the bank made such a strong showing as to take from 
the court that latitude of discrétion whereby it maintained the status 
quo until final hearing, when ail the facts are brought out and the 
question of right between the parties can be decided. Wright et al. 
V. Pipe Line Company, 101 Pa. 204, 208, 47 Am. Rep. 701. 

The order of the lower court is affirmed. 



THK OCEANIA VANCE. 

(Circuit Court of Appeals, Ninth Circuit. May 1, 1016.) 

No. 2599. 

1. Collision iS=82(.'J) — Schoonbb and Tug with Tow — Excessive Speed in 

FOG. 

A sctiooner salllng before the wind at a speed of from 6% to 7 knots 
an hour in a thick fog, and wliere passlng vessels were fréquent, held In 
fault for a collision with a tug havlng a tow, on the ground of excessive 
speed. 

[Ed. Note.— For other cases, see Collision, Cent Dig. §§ 171-174; Dec. 
Dlg. (S=3S2(3).] 

2. Collision iS=»82(3) — International Ruleb — Navigation in Fog. 

Article 16 of the International Rules (Act Aug. 19, 1890, c. 802, § 1, 26 
Stat. 326 [Comp. St. 1913, § 78.54]), which requlres every vessel to go at 
moderate speed in a fog, applies to sailing as well as steam vessels. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 171-174 ; Dec 
Dlg. <S=582(3).] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Suit in admiralty for collision by the Puget Sound Tugboat Com- 
pany, owner of the tug Sea Lion, against the schooner Oceania Vance ; 

^=>For other caaes see same topic & KGY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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the Coast Shipping Company, claimant. Decree for libelant, and 
claimant appeals. Affirmed. 
For opinion below, see 217 Ked. 973. 

Harry Ballinger and Charles T. Hutson, both of Seattle, Wash., for 
appellant. 

Hughes, McMicken, Dovell & Ramsey and Otto B. Rupp, ail of 
Seattle, Wash., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge. [1] This case grew out of a collision be- 
tween the steam tug Sea Lion, at the time bound from Waldron 
Island to Grays Harbor and having in tow a barge laden with rock, 
and the schooner Oceania Vance, at the time in ballast under sail be- 
fore a stiff breeze. The place where the collision occurred was one 
much frequented by vessels, and there was a thick fog prevailing. 
The collision resulted in the sinking and total loss of the tug and the 
Personal effects of its officers and crew. The trial court found that 
the schooner was at the time proceeding at a speed of from 61/^ to 
7 knots an hour, which speed was an immoderate one, and was the 
sole cause of the accident, and accordingly gave judgment against the 
claimant of the schooner for the fuU amount of the damage caused by 
the collision. ^ 

We think the évidence in the case justified the conclusion that the 
speed of the schooner was from 6^/2 to 7 knots an hour, and we are 
also of the opinion that that speed, under the circumstances then pre- 
vailing, was immoderate, and therefore that the schooner was in that 
respect rightly held in fault. The Chattahoochee, 173 U. S. 540, 19 
Sup. Ct. 491, 43 L. Ed. 801 ; The Umbria, 166 U. S. 404, 17 Sup. 
Ct. 610, 41 L. Ed. 1053; The Belgian King, 125 Fed. 869, 60 C. C.i 
A. 451 ; The Eagle Point, 120 Fed. 449, 56 C. C. A. 599. Speeds much 
less than 6 knots hâve frequently been condemned. The Umbria, su- 
pra; The George W. Roby, 111 Fed. 601, 49 C. C. A. 481 ; The Mich- 
igan, 63 Fed. 280, 11 C. C. A. 187. 

[2] The same rule in respect to the necessity of slackening speed 
in foggy weather that applies to steamers is equally applicable to sail- 
ing vessels. The Chattahoochee, supra. In that case the court fur- 
ther said, among other things : 

"While salling vessels ha\'e the rlglit of way as against steamers, they are 
Ijound not to embarrass the latter, either by ehanging their course or by such 
a l'ate of speed as will prevent the latter from avoiding them. There Is also 
the contingency that a schooner salling with the wind free, as in this case, 
may meet a vessel close-hauled, in which case the latter has the right of way, 
and thé former is bound to avoid her. Beyond this, however, a steamer usual- 
]y relies for her keeping clear of a sailiug vessel in a fog upon her 
abllity to stop and reverse her engines ; whereas it is impossible for a sall- 
ing vessel to reduce her speed or stop her headway without maneuvers 
which would be utterly impossible after the two vessels corne in sight of 
each other. Indeed, she can do practically nothing beyond putting her helm 
up or down to 'ease the blow' after the danger of collision has become immi- 
nent. The very fact that a sailing vessel can do so little by maneuvering is 
a strong reason for so moderating her speed as to furnish effective aid to an 
approaching steamer chargea with the duty of avoiding her." 
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Article 16 of the International Rules provides: 

"Every vessel shall, in a fog, mist, falUng snow, or heavy ralnistorms, 
go at a moderate speed, having careful regard to the existing circumstances 
and conditions. A steam vessel hearing, apparently forward of her beam, 
the fog signal of a vessel the position of which is not ascertained shall, so 
t'ar as the circumstances of the case admit, stop her engines, and then navi- 
gate with caution until danger o£ collision is over." 26 Stat. 326 (Comp. 
St. 1913, § 7854). 

It is unneçessary to détermine whether the tug was also at fault, 
for the reason that the record shows that the tug was a total loss, and 
that its value was over $30,000, and that the damage to the schooner 
did not exceed $500. Therefore, assuming that the two boats were 
equally at fault, and that the damages should be equally divided un- 
der the rule applicable to such cases, the judgment rendered by the 
court below in favor of the libelant did not exceed the sum for which 
the claimant would be responsible. 

Judgment affirmed. 
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In re HODGES et al. 

(Circuit Court of Appeals, Second Circuit. April 11, 1916.) 

No. 240. 

1, Corporations <S=519(3)- — Corpobate Funds — Loans. 

Where one of three interlocking corporations, which recelved moneys 
ralsed from the sale of the bonds of the second com'pany, loaned them to 
the thlrd corporation, évidence held insufflcient to show that the loan was 
authorized or ratlfied by the second company. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 2085, 2089 ; 
Dec. Dig. <g=>519(3).] 

2. Bankrupïct <s=303(3) — Evidence — Bonds. 

Where a bankrupt corporation, whose directors interlocked with a sec- 
ond Company, which sold bonds, recelved the proceeds, évidence showing 
that the bankrupt corporation had with authority lent the proceeds to 
another corporation, which was accepted as the debtor, must be clear and 
convlncing, to free the bankrupt from liability. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 462 ; Dec. Dlg. 
<g=303(3).] 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

In the matter of the bankruptcy of the Hunter Arms Company. 
From an order (226 Fed. 866) confirming the report of the master 
allowing a claim, Frank B. Hodges and others, trustées, appeal. 
Affirmed. 

The order appealed from confirnied the report of a spécial master, 
proving and allowing the claim of Arvin L,. Rice, as trustée in bank- 
ruptcy of Hunter Bros. Paper Company against the bankrupt es- 
tate of Hunter Arms Company, for the sum of $59,000, with in- 
terest. For brevity, the two above-named corporations will be called 

(S^sjFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the Paper Co. and the Arms Co., and a third, the Battle Island Paper 
Company, will be called the Island Co. 

Nelson P. Bonney, of Norwich, N. Y., and William A. Mackenzie, 
of Syracuse, N. Y. (J. P. Hill, of Norwich. N. Y., of counsel), for 
appellants. 

E. J. Mizen, of Osvvego, N. Y., for appellee. 

Before WARD, and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

MAYER, District Judge. There were three corporations, ail now 
bankrupt, and ail exploited by six brothers, nanied Hunter. 

Arms Co. made firearms, and had a factory and office at Fulton, 
N. Y.; Island Co. made pulp, and had a plant at Battle Island, near 
Fulton; Paper Co. vvas incorporated in 1905, after the two other 
corporations had been in existence for some time. Shortly after 
incorporation, Paper Co. bought for $1,700 some vacant land at 
Battle Island. The authorized common capital stock of Paper Co. 
vvas $250,000, but only $2,500 was issued. Paper Co. executed a 
trust mortgage on the $1,700 vacant premises to secure an issue of 
bonds up to $300,000, the proceeds from the sale of thèse bonds to 
be used for the érection of a paper mill on the mortgaged premises. 

The Hunter brothers were majority stockholders in Arms Co., 
sole stockholders in Paper Co., and held stock in Island Co. They 
were sole directors of Arms Co., and until 1913, when one of them 
dropped out, were also sole directors of Paper Co. They appear, also, 
to bave been directors of Island Co. They were likewise the officers of 
ail three companies, Thomas Hunter being treasurer of Paper Co. 
and président of Arms Co. and Island Co. As might be expected, 
thèse Hunter brothers treated thèse corporations as if they were 
their personal property, and thus frequcntly acted informally, with 
the natural resuit of leaving in doubt the efïect of their conduct. 

Between February and August, 1906, Thomas Hunter sold 82 
bonds of Paper Co. for $82,000. Fifty-nine of thèse bonds are now 
outstanding. Paper Co. neither kept books nor had a bank account. 
Without authority and without power, even though his board of 
directors had so authorized, Thomas Hunter paid the proceeds of 
thèse bonds as fast as received into the bank accounts and to the 
crédit of Arms Co., and Arms Co. in its books charged itself with 
thèse moneys and credited itself with various sums paid out by it 
for Paper Co. 

The proceeds of the bonds never went to build a mill, and no 
mill was ever built; but, on the contrary, thèse proceeds were used 
by Arms Co., mixed with its own funds, and treated as its ov>'n, and 
there cannot be any doubt that Arms Co. became responsible for this 
money to Paper Co. It is unnecessary to détermine whether, by 
virtue of the transactions, Arms Co. became a trustée or merely a 
debtor of Paper Co. At this time and thereafter there was an open 
and gênerai running account between Arms Co. and Island Co., and 
Island Co. was the debtor of Arms Co. to the extent of $100,000 or 
more. 

[1, 2] At a meeting at whicli it is claimed the afïairs of ail three com- 
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panies were discussed, iPis said that Thomas Hunter advised loaning 
$75,000 of the proceeds of the bonds to Island Co. One of the oth- 
ers présent approved this suggestion, but the remainder made no 
comment. No formai resolution was prepared, ofïered, or voted on, 
and it is now urged that Island Co., instead of Arms Ce, became 
the debtor of Paper Co. by virtue of this alleged agreement thus 
loosely made. In other words, it is contended that Arms Co. was 
relieved by an agreement which in efïect amounted to a novation. 

Irrespective of questions of power, the proof is inconclusive to 
establish any such understanding. After the $82,000 of Paper Co. 
had gone into the treasury of Arms Co., the latter on December 
31, 1906, made an entry on its ledger account with the Paper Co., 
charging off $75,000 against Paper Co. The entry read: "1906, Dec. 
31. Note given, $75,000.00." 

On the same day Arms Co. gave Island Co. on Arms Co.'s ledger 
account with Island Co., crédit for having paid to it $75,000. That 
entry read: "1906, Dec. 31. Note given, $75,000.00." On December 
31, 1906, Island Co. owed Arms Co. on open account, $190,362.95, 
and the sums thus loaned by Arms Co. to Island Co. were not ear- 
marked in any manner, and none of them can be identifîed as Paper 
Co. money. No note was ever given, not a pièce of paper money 
existed to identify the alleged transaction, and no money ever passed. 

In the books of Island Co. there is not any entry contemporaneously 
made, nor, indeed, until June 30, 1909 — 21,4 years later — when Island 
Co. charged itself with having borrowed $75,000 of Paper Co., the 
entry reading: "1909, June 30. Transfer of account from Hunter 
Arms Co., $75,000.00." 

Throughout this period Arms Co. and Island Co. had many trans- 
actions, and after the alleged loan Arms Co. nevertheless paid in- 
terest on the Paper Co. bonds on 11 separate occasions from Jan- 
uary, 1907, to January, 1913, to an amount aggregating $21,350. In 
brief, Arms Co. has fallen far short of proving that it was relieved 
or released of its debt to Paper Co., and, on the contrary, the évi- 
dence leads affirmatively to the contrary conclusion. 

The foregoing sufïïciently outlines the transactions, the détails 
of which are set forth in an exhaustive and careful review in Judge 
Ray's opinion. Without considering any questions as to the pow- 
er of the directors of Paper Co., nor the application of section 23 of 
the New York Stock Corporation Law, it is enough to state that, 
where the money of investing bondholders has been used and dealt 
with as is shown in this record, any agreement in dérogation of their 
rights must be established by clear and convincing proof, and must, 
of course, be lawful. 

As the fact (i. e., the agreement to substitute Island Co. as the 
debtor, instead of Arms Co.) has not been proved, the obligation re- 
mains as Thomas Hunter originally placed it, and as Arms Co. orig- 
inally accepted it, and it becomes unnecessary to consider questions 
of law which might hâve arisen, had the proof justified the conclusion 
that the agreement was macle. 

The order is afifirmed, with costs. 
233 F.— 6 
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LOnSVILLE & N. E. CO. v. WESTERN UNION TBLEGBAPH CO. 
(Circuit Court of Appeals, Flfth Circuit. May 15, 1916.) 

No. 2772. 

1. Appeal and Ebeor ®=5231(1) — Présentation of Gbounds of Review in 

CouETs Below — Objections — Sufficiency. 

Where complalnant objeeted below to the admission in évidence of a 
transcript of prior proceedings between the saine parties on the ground 
that it was not prbperly autheuticated, and there was nothing to call 
the trial court's attention to the fact that the name of the clerk appearing 
at the foot of the certificate, whlch was under the seal of the court, was 
in typewritlng, that objection cannot be taken advantage of on appeal, 
for the defect mlght easily hâve been obviated, had attention been called 
to it. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1352 ; 
Dec. Dig. <S=>231(1) ; Trial, Cent. Dig. §§ 194, 20G.] 

2. JUDGMENT <S=>.570(4) — CONCLUSIVENESS — EFFECT OF. 

Where complainant's bill, flled In the state court, which presented the 
same issues as that flled in the fédéral court, was dlsmissed, the deeree 
of dismissal is a conelusive adjudication, precluding complalnant from 
maintaining a bill in the fédéral court 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1031 ; Dec. Dig. 
<g=570(4).] 

3. Courts <S=522 — Prioritï of Jurisdiction — District Courts — Injunction 

RiGHT to MAIKTAIN. 

Where the Fédéral District Court of one district issued an injunction 
against certain acts, complalnant cannot by bill in another district be 
granted relief against such injunction, and permission to perform the 
acts enjoined. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1444; Dec. Dig. 
<S=>522.] 

Appeal from the District Court of the United States for the South- 
ern District of Mississippi ; Henry C. Niles, Judge. 

Bill by the Louisville & Nashville Railroad Company against the 
Western Union Telegraph Company. From a decree dismissing the 
original bill and the supplemental bill, complalnant appeals. Affirmed. 

Gregory L,. Smith, of Mobile, Ala., for appellant. 

George H. Fearons, of New York City, J. B. Harris, of Jackson, 
Miss., and Charles P. Fenner and W. B. Spencer, both of New Orléans, 
La., for appellee. 

Before FARDEE and WALKER, Circuit Judges, and NEWMAN, 
District Judge. 

WALKER, Circuit Judge. This is an appeal from a decree dismiss- 
ing the original bill and a supplemental bill filed in the District Court. 
That decree foUowed a motion of the défendant to dismiss the bill 
for the reason that the merits of the cause hâve been fully adjudicated 
\adversely to the complalnant in a suit instituted by it in a court of the 
State of Mississippi against the défendant, and to dismiss the supple- 
mental bill for the reason that the same was filed in violation of an 
injunction issued by the District Court of the United States for the 
Western District of Kentucky in a suit between the same parties. 

<S=3For other cases see same topio & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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[1] On the hearing of the motion the défendant offered in évi- 
dence what purported to be a transcript of the proceedings, including 
a final decree of dismissal, in a suit between the same parties in a 
chancery court of Mississippi. The plaintiff objected to so much of 
that paper as purported to be a decree of the chancery court, upon the 
ground that it was not properly authenticated as a final decree of said 
court. The évidence was admitted over this objection. This ruling 
is assigned as error. It is urged upon us as a ground supporting the 
objection to the admissibility of the purported transcript that the name 
of the clerk of the court appearing at the foot of the certificate, which 
was under the seal of the court, was in typewriting. There is noth- 
ing in the record to indicate that this spécifie ground of objection to 
the évidence ofïered was called to the attention of the trial court or 
made known to the opposing party or its counsel. In the statement 
of the évidence which was made part of the record for this appeal, 
there is a récital in référence to the paper ofïered and admitted in 
évidence that every part of it was in typewriting. It is not made to 
appear that in any way attention was called to this fact prior to the 
récital of it in the statement of évidence prepared and submitted after 
the decree appealed from was rendered. An appellate court is not 
required to regard such a gênerai objection to évidence, made in such 
terms as to be calculated to conceal rather than disclose the real rea- 
son relied on for the rejection of the évidence. The objection as made 
cannot be permitted to form the basis of a reversai of the decree, be- 
cause it failed to point out in what respect the authentication of the 
State court decree was deemed to be insufficient, and failed to make 
known to the court or to opposing counsel the ground of objection 
really relied on. Ottumwa Box Car Loader Co. v. Christy Box Car 
Loader Co., 215 Fed. 362, 131 C. C. A. 504; 38 Cyc. 1388. It well 
may be supposed that the ground of objection now urged could and 
would readily hâve b^en obviated if it had been made known. 

[2] The bill in the state court presented substantially the same is- 
sues as were presented by the original bill in this case. Those issues 
were adjudicated against the appellant by the decree of the state court 
dismissing the bill filed in it, and are not subject to be relitigated in 
this case. Dowell v. Applegate, 152 U. S. 327, 14 Sup. Ct. 611, 38 
h. Ed. 463 ; Forsyth v. Hammond, 166 U. S. 506, 17 Sup. Ct. 665, 41 
h. Ed. 1095 ; Mitchell v. First National Bank of Chicago, 180 U. S. 
471, 21 Sup. Ct. 418, 45 L. Ed. 627. 

[3,] The supplemental bill filed by the appellant prayed for an in- 
junction restraining and enjoining the défendant, the appellee hère, 
from maintaining and operating upon the rights of way of the ap- 
pellant the pôles, wires, and other télégraphie appliances which the ap- 
pellee had constructed, maintained, and operated upon said rights of 
way vmder a contract with the appellant which it was alleged expired 
on August 17, 1912. By writs of injunction issued under orders made 
in a suit between appellant and appellee in the United States District 
Court for the Western District of Kentucky, certified copies of which 
were made exhibits to the appellee's answer to the supplemental bill, 
the appellant was enjoined and restrained from taking possession of 
or interrupting the appellee in the use of any of its pôles, wires, or 
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other apparatus situated upon the right of way of the défendant, whîch 
was referred to in the original and supplemental bills in this case, and 
by the terms of the last of said orders the injunction issued thereunder 
was to be operative until the further order of the court from which 
it issued. We think it is apparent that the necessary effect of grant- 
ing the rehef which the supplemental bill prayed would be to enable 
the appellant to do, under the protection of the orders of one court, 
what it lias been forbidden to do by a valid order of another court, 
which is in full force and effect. A bill, the object of \¥hich is to bring 
about such a resuit, is not maintainable. 

The conclusion is that it has not been raade to appear that the decree 
appealed from was erroneous, and it is affirmed. 



GENERAL ELECTRIC CO. v. RICHARDSON et al. 

(Circuit Court of Appeals, Tliird Circuit. May 13, lOlG.) 

No. 2094. 

1. Parties <S=7(1) — Defend.vnts — Real Paety in Inteuest. 

A défendant, joined only ou tlie gnuind tliat it is a debtor of Its 
codefendant, aud against which the ouly relief prayed is that it lio 
enjoined from paying its codefendant and be recpiired to pay to complain- 
ant the amount of the latter's eluiui, is only a stakeholder and not u roal 
party in interest. 

[Ed. Xote.' — For other cates, see Parties, Cent. Dig. § ; Dec. Dig. 
©=7(1).] 

2. Courts <S=3372(4) — Fedekal Coukts — State Laws as Rui.bs of DecisiOxX. 

Tlie respective rights of a seller of property by a contract of condi- 
tional sale and of creditors of the buyer are to be determined in a fédéral 
court by the law of the state so far as applicable. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 979; Dec. Dig. 
<S=>372(4).] 

3. Sales <g=3472(ô) — Conditional Sai.es — Rigiits or Selles Against Re- 

CEIVEB OF PURCIIASEIÎ. 

Under the law of Pennsylvania the rights of a receiver appointed in a 
creditors' suit in property held by the défendant uuder a contract of con- 
ditional sale are superior to those of the seller. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 1375; Dec. Dig. 

©=472(5).] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania; Oliver B. Dickinson, Judge. 

Suit in equity by the General Electric Company against James A. 
Richardson and others, as receivers of Doak & Co., and the Thomas 
W. Evans Muséum & Institute Society. Decree for défendants, and 
complainant appeals. Affirmed. 

For opinion below, see 228 Eed. 758. 

H. B. Gill and W. B. Einn, both of Philadelphia, Pa., for appellant. 
R. D. Brown and Ira J. Williams, both of Philadelphia, Pa., for ap- 
pellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

@=>For other cases see same topic & KEY-NUMBËR ia ail Key-Numbered Digests & Indexes 
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McPHERSON, Circuit Judge. Fédéral jurisdiction of this suit dé- 
pends on the diverse citizenship of the parties. The facts are as fol- 
lovvs : 

On June 3, 1914, the firm of Doak & Co. contracted with the Evans 
Muséum to build and equip a power house for $65,232 on the prop- 
erty of the Muséum in West Philadelphia. On July 11 the Electric 
Company agreed with the firm to furnish, deliver, and erect four gen- 
erators and other appliances for the sum of $5,151 — the material to be 
shipped "to ilessrs. James G. Doak & Co. at Philadelphia for the 
Thomas W. Evans Muséum & Institute Society." The agreement fur- 
ther provided that : 

"The title to tlie at)]mratus herein sold sliall not pass froiii the company un- 
til ail payments liereunder (ineluding deferred paytnents, if any) shall hâve 
been fuUy m'ade in cash. The purt-haser agrées to do ail acts iiecessary to 
perfect and inaiutuiii such rétention of title in the company." 

And it provided, also, that the price should be — 

" * * * payable 85 per cent, of the value of the work done aud material 
furnished each month as evideuced by a certificate to be issued by tlie archi- 
tect * * * and the balance in full * * * after final certificate," etc. 

The machinery (which the Electric Company was thus to install) 
was shipped to Philadelphia on bills of lading made out in the name 
of the firm and mailed to them. The Electric Company's teamsters 
presented the bills to the carrier, received the machinery, and hauled 
it to the Museum's property, where the Electric Company installed it. 
Practically ail of it was in place on November 25, when upon a cred- 
itors' bill the District Court for the Eastern District of Pennsylvania 
appointed receivers for the firm on the ground of insolvency. Up to 
this time, the Electric Company had received no part of the price 
agreed upon, although the Muséum had paid the firm $3,690 on ac- 
count of three of the generators — thèse having been included in a 
monthly bill of the firm under date of November 2, and the architect 
having certified the bill on November 6 as correct. The Muséum had 
no notice or knowledge of the Electric Company's title. On November 
25 the Muséum still owed Doak & Co. on the gênerai contract more 
than $10,000, and (after the Muséum had refused to return the ma- 
chinery upon the E^lectric Company's demand) this action was begun, 
in which an équitable lien for $5,151 is claimed upon the unpaid bal- 
ance. The district court dismissed the bill. 

As it seems to us, this appeal présents only two questions, of which 
neither requires much discussion. 

[1] (1) We think it clear that the Muséum has no real interest in 
the suit. Neither its title nor its possession is attacked ; the bill mere- 
ly prays for an injunction restraining payment of any part of the 
$5,151 to Doak & Co. or to the receivers; and for an order directing 
payment of that sum to the plaintifï. In a word, the Muséum is only 
a stakeholder ; and moreover there is now no serions dispute that 
$3,690 has already been paid in efifect on the cost of the machinery, 
and that only the différence is now payable to one or other of the 
claimants. 

[2, 3] (2) Turning then to the real antagonists, we may say first 
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tliat the law of Pennsylvania, as far as applicable, is the law of tlie 
controversy. Bryant v. Swofford Bros., 214 U. S. 279, 29 Sup. Ct. 
614, 53 L. Ed. 997; Bank v. Trust Co. (C. C. A. 3) 178 Fed. 187. 
101 C. C. A. 507. Under that law it is plain that the contract of 
July 11 was a conditional sale, good between the parties, but (as a 
gênerai rule) invalid against the vendee's creditors. Ott v. Sweatman, 
166 Pa. 217, 31 Atl. 102, and many later cases. In favor of an exécu- 
tion créditer at least, the rule undoubtedly prevails. In Bullock Co. 
V. Traction Co., 231 Pa. 137, 80 Atl. 570, the court said: 

"But, even as to Personal property, a vendor who makes a conditional salo 
cannot assert his title against an exécution ereditor who has le\'ied upon tlio 
property so sold. Such a sale is within the meaning of the law fraudnlent as 
against a levying creditor. When a gênerai creditor has obtained a judgment 
upon which an exécution has been issued and a levy has been made, a lien l.s 
created against the property so seized. In such a case the rlghts of the levy- 
ing creditor are superior to those of a vendor of personal property who makes 
a conditional sale of the same, reserving tltle in himself until the purchase 
price is paid. Ott v. Sweatman, 166 Pa. 217 [31 Atl. 102]. TJnsecured cred- 
itors hâve no lien until judgment has been entered and exécution issued, but 
when thèse steps hâve been taken their rights are superior to a vendor who 
sought to retain a lien upon the property sold until the purchase priée was 
paid." 

Wliat, then, are the rights of the receivers in the case before us? 
This question also has been answered by the suprême court of Penn- 
sylvania. In Duplex Co. v. Clipper Co., 213 Pa. 207, 62 Atl. 841, the 
court considered the powers of a receiver under a creditors' bill against 
an insolvent corporation. After pointing out the diiïerence between 
such a receiver, who dérives his authority, not from the insolvent 
(as does a voluntary assignée for the benefit of creditors), but from the 
law itself , Chief Justice Mitchell summarized the opinion as f ollows : 

"When, therefore, on a creditors* bill, a receiver is appolnted for an in- 
solvent corporation, he is not limited, like an assignée for the benefit of cred- 
itors, by the rights of the debtor corporation as to property held by it under 
a conditional sale, but has the rights of a levying creditor, and a sale by him 
passes a good title against the vendor, irrespective of the purchaser's .status 
as a creditor, either with or without notice." 

This ruling was followed by Judge Orr in the Western District of 
Pennsylvania in Re Trunk Co. (D. C.) 176 Fed. 1009, and by this 
court in Bank v. Trust Co. (C. C. A. 3) 178 Fed. 190, 101 C. C. A. 
507. 

Without further discussion we hold that the right of Doak & Co.'s 
receivers would hâve been superior to the right of the Electric Com- 
pany, even if the generators had been in the firm's possession on No- 
vember 25, and also that the receivers' right to the fund in question 
(which now takes the place of the property) is in like manner superior. 

The decree is affirmed. 
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MIDDLESEX BAXKING CO. v. EATON, Internai Revenue Collecter. 

(Circuit Court o£ Appeals, Second Circuit. April 11, 1916.) 

No. 199. 

INTERNAL REVENUE i®=9 — ExCISE TaX ON COKPOBATIONS — ASCERTAINMENT 01' 

Net Income — "Deposit." 

A corporation was engaged in the business of selllng to investors so- 
called debenture bonds and guaranteed real estate securities, tlie former 
of wliich were its own obligations, witli interest coupons payable to bear- 
er and undervvritten bj' a trust company, with wbieh it deposlted as collat- 
éral security farm mortgages payable to itself, and bearing a blgher rate of 
Interest than the bonds, and the latter being obligations payable to itself, 
bearing its guaranty and secured by farm mortgages, to which were 
attached interest coupons at the rate agreed upon with the purchaser, the 
corporation retaining separate obligations of the mortgagor securing ad- 
dltlonal interest. The différence In the interest rates thus pald and re- 
ceived represented tlie gross profit of the cori»ratlon on those two 
classes of transactions. Helé that though the corporation was chartered 
as a banlj, yet, wlthin Act Aug. 5, 1909, c. 6, § 38, par. 2, 36 Stat. 113 
(Comp. St. 1913, § 6301), imposing an excise tax on corporations, to be 
eomputed on their net income, the interest paid on such obligations cannot 
be treated as interest paid on deposits which a banking company may, 
under such section, deduct from its gross income, the transaction in no 
way being a banking transaction. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. ©=9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Deposit.] 

In Error to the District Court of the United States for the District 
of Connecticut. 

Action by the Middlesex Banking Company against Robert O. Eaton, 
Collector of Internai Revenue. There was a judgment for défendant 
(221 Fed. 86), and plaintifï brings error. Affirnied. 

F. D. Haines, of Middletown, Conn., for plaintiff in error. 
Thomas J. Spellacy, U. S. Atty., and F. A. Scott, Sp. Asst. U. S. 
Atty., both of Hartford, Conn., for défendant in error. 

Before COXE, and WARD, Circuit Judges, and LEARNED 
HAND, District Judge. 

WARD, Circuit Judge. This is an action at law by the plaintifï to 
recover of the. défendant, United States Collector of Internai Revenue 
for the District of Connecticut, taxes paid by it under protest to him, 
assessed on its net income for the years 1909, 1910, 1911, and 1912 
under section 38 of the Act of August 5, 1909. The case was tried 
before Judge Thomas without a jury, and he entered a judgment in 
favor of the défendant, to which this writ of error is taken. 

The plaintiff was incorporated in 1872 as the Middlesex Trust 
Company under a charter giving it the franchises of a bank, trust com- 
pany, and safe deposit company. In 1874 the power to receive fiducia- 
ry or trust funds and to act as guardian of the property of minora was 
repealed, and the power to take securities for loans authorized by the 

<S=3For other cases see same topic £ KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 



88 233 FEDERAL ItErOETER 

charter and to sell and guarantee payment of the same was conferred. 
In 1875 the name was changed to the Middlesex Banking Company. In 
1889 the charter was amended by repealing the power to act in a fidu- 
ciary capacity as a trust company and its powers were defined as fol- 
lows : 

"ïlie corporation lieroby created sliiiU hâve power to receive on deposit or 
in custody for safe-lieeping, bonds, plate, jewelry, stocks and otlier valualile 
property upon sucli terms and for sucli compensation as may be agreed npou 
by tlie said corporation and by tlie dopositors of any sueli iiroperty aforesaid; 
to receive money on deposit and to allow and pay interest on said moiiey, and 
to loan the same at interest ; to borrow money and issue its obligations nego- 
tiable or otherwise tlierefor, in Yi'liicli obligations, if secured by first liens 
upon real estate worth at least double the face thereof, liolders of trust 
funds may invest such funds." 

This gives the company the powers of a safe deposit company, of a 
bank of deposit, and of a company to sell securities. Practically the 
whole of the business donc by the plaintiiï during the years in question 
was the sale of its own obligations, called debenture bonds, secured by 
mortgages on property in the South and West, deposited with the 
Columbia Trust Company as trustée for the bondholders and of the ob- 
ligations of borrowers to the plaintif? secured by mortgages which ac- 
companied by its own interest coupons for a less rate of interest than 
it receives from the borrowers, it guarantees as to both principal and 
interest and sells to purchasers. Thèse latter are called guaranteed real 
estate securities, 

Both thèse forms of securities the plaintiff sells throughout the East 
by means of agents and its profit in each case is represented by the dif- 
férence between the rate of interest it receives from its Southern and 
Western borrowers and the interest which it pays to the Eastern pur- 
chasers of the obligations. The company's gross income for the four 
years in question was : 

1009 ?iOJI.84C..31 

1010 405,335.40 

1011 304,663.72 

1912 341,376.04 

And it clainis the right to deduct therefrom interest paid on its 
debenture bonds and guaranteed real estate securities as follows: 

1009 i?240,810.47 

1910 241,497.20 

1911 220,777.51 

1912 212,436.47 

The theory is that the plaintifï is a bank or banking association, and 
that the interest in question is paid upon money deposited with it as 
such, and is déductible under the provisions of subdivision 3 of para- 
graph 2 of section 38 of the Act of 1909 (36 Stat. p. 112). Section 
38 (sections 6300, 6301) reads : 

"That every corporation, joint stock company or association, organized for 
profit and having a capital stock represented by shares, * * * now or 
hereafter organized under the laws of the United States or of any state or 
territory of the United States or under the acts of Congress applicable to 
Alaska or the District of Oolumbla * * * shall be sub,iect to pay annu- 
ally a spécial excise tax with respect to the carrjing on or doing business 
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by such corporation, joint stociî coinpany or association, * * * équivalent 
to one per centum upon tlie entire net income over and above fivo tliousanil 
dollars received by it from ail sources duvins such ycar, exclusive of 
amounts received by it as dividends upon stocU of other corporations, joint 
stock coiupanies or associations * * * subjfct to tlie tax hereby im- 
posed. * * * 

"Second. Such net income shall be ascertained by deductins from tlie gross 
araount of the income of such corporation, joint stock company or association, 
* * * received witliin the year from ail sources (first) ail the ordinary and 
iiecessary expenses actually paid withiii the ycar ont of income in tlic main- 
tenance and opération of its business and propertics : * * * (second) ail 
losses actually sustained within the year and not (onipensated l)y Insurance 
or otherwise ; « * * (third) interest actually i)aid within tho year on its 
bonded or other indebtcdness not; exceeding the paid-up capital stock of 
sucli corporation, joint stock company or association, * * * outstanding 
at the close of the year, and In the case of a bank, banking association or 
trust company, ail interest actually paid bv it within the year on de- 
poslts. * * *" 

Without stopping to analyze the charter powers of the plaintiff and 
to détermine whether it is or is not a bank or banking association and 
whether if so it has not also other and différent powers, we think it 
perfectly clear that the interest in question is not interest upon money 
deposited with it, but is interest paid on its own obligations or on the 
obhgations of others guaranteed by it, which it has sold to the investing 
public. The purchase price is no more money deposited with the plain- 
tiff at interest than is money paid to a railroad company for the pur- 
chase of its bonds. The transaction is not a banking transaction at ail 
like the giving of a passbook or a certificate of deposit to a depositor, 
but a business of selling 5>ecurities to investors. Selden v. Equitable 
Trust Co., 94 U. S. 419, 24 L. Ed. 249. We attach no importance to 
the contention that, even if the foregoing be true, still the interest in 
question is déductible as an ordinary and necessary expense actually 
paid out of the income in the maintenance and opération of the busi- 
ness provided for under the first subdivision of paragraph 2, because 
the whole subject of the déduction of interest is specifically regulated 
in subdivision 3. 

The judgment is affirmed. 



GKORGIA CASUALTY CO. v. BOWROX. 

(Circuit Court of Appeals, Fifth Circuit. May 8, 1916.) 

Xo. 2S44. 

Insurance <^=siiS'y — Indemnity Insurance — Liabilitt. 

Défendant issued a policy insuring the trustée, carrying on a bank- 
rupt's business, against loss from injuries to employés. The policy declar- 
ed that no action should lie against défendant under the indemnity 
clause, unless brought in the nauie of the insured for loss actually sustain- 
ed and paid In money by insured in satisfaction of a judgment after 
trial of the Issue. Pending the case of an injured employé against 
the trustée, the bankrupt's property was sold, the purchaser obligating 
itself to hold the trustée harmless against any and ail liability for dam- 
ages to persons or property resulting from the carrying on of the business 



<g=5For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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of the bankrupt:, and the judgment flnally recovered by tlie înjnred sei-v- 
ant was pald by the vendee of the purchaser, which assume<l its obliga- 
tion. The decree under which the property was sold expressly provided 
that the sale and conveyance should be subject to the condition that the 
court might take and resell the property in case tlie purchaser should 
fail to pay any part of the purchase priée. Held that, as the sale was 
conditional and as the purchase price was necessarily diminished by tlie 
amount of the judgment recovered against the trustée by the iujured serv- 
ant, the trustée suffered a loss for which the insurer was liablc. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1144; Dec. 
Dig. <S=>435.] 

In Error to the District Court of the United States for the North- 
ern District of Alabama ; William I. Grubb, Judge. 

Action by James Bovvron, trustée in bankruptcy of the Southern 
Iron & Steel Company, against the Georgia Casualty Company. There 
was a judgment for plaintifif (223 Fed. 673), and défendant brings 
error. Affirmed. 

E. H. Cabaniss, of Birmingham, Ala., for plaintifï in error, 
Augustus Benners, of îîirmingham, Ala., for défendant in error. 

Before FARDEE and A\'ALKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. This was an action on an employer's 
Hability Insurance policy issued to James Bowron as receiver in bank- 
ruptcy of the Southern Iron & Steel Company, which, upon his ap- 
pointment as trustée of the bankrupt's estate, was by indorsement made 
])ayable to him as such trustée. After the date of a decree ordering 
the sale of the bankrupt's property, but before the sale under that de- 
cree, and while the bankrupt's property was in possession of and op- 
erated by the trustée, Cari Sibert, an employé of the trustée, sustained 
Personal injuries. Against loss arising or resulting from a claim upon 
the assured for damages on account of those injuries the insurer, by 
the policy, undertook to indemnify the assured. A judgment in favor 
of Sibert was rendered against the assured in a suit brought to recover 
such damages, the défense of which suit was conducted by the insurer, 
as provided for in the policy, and that judgment has been paid. But it 
is contended in behalf of the insurer, the plaintiff in error hère, that 
the payment was not made by the assured, and that the satisfaction 
of the fudgment was so brought about that the accrual of a right of 
action in favor of the assured on the policy was prevented by the fol- 
lowing provision thereof : 

"Xo action shall lie against the comiiany under the indemnity clause. here- 
iii uiiless brought by and in the name of the assured for loss actually sustain- 
ed and paid in money by the assured in satisfaction of the judgment after 
trial of the issue." 

Ëmphasis is laid upon the policy being one of indemnity, not against 
liability, though it is adjudged to exist, but against "loss actually sus- 
tained and paid in money by the assured in satisfaction of the judg- 
ment after trial of the issue." 

The contention urged is based upon the circumstances that the pur- 
chaser of the bankrupt's property, in compliance with the requirements 
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of the decree for its sale, obligated itself to hold the trustée "harmless 
against any and ail liability for damages to persons or property re- 
sulting from the carrying on of the business of the bankrupt by him, 
and for ail costs and légal expenses incident thereto not paid or dis- 
charged from the proceeds of sale," and that the judgment in favor 
of Sibert was paid by the vendee of such purchaser, which had as- 
sumed its obligations, giving its check, payable to the order of the 
trustée in bankruptcy, for an amount recited in a statement attached 
to the check to be "in full payment of judgment and costs of court in 
the suit of " Sibert against the trustée, and by the trustée by indorsement 
making that check payable to the order of the clerk of the court, who 
collected the amount and applied it to the satisfaction of the judgment 
and costs in the Sibert case. The circumstances just mentioned, upon 
which the plaintiff in error relies, are not the only ones which are to 
be looked to in determining whether, vvithin the meaning of the above- 
quoted provision of the policy, the assured did or did not actually 
sustain a loss in conséquence of Sibert's injury, and did or did not 
in reality satisfy the judgment recovered by Sibert. The decree un- 
der which the bankrupt's property was sold expressly provided that 
the sale and conveyance of it should "be subject to the condition that 
the court may retake and resell the property in case the purchaser or 
purchasers or assigns shall fail to pay any part of the purchase price 
remaining vmpaid, or to comply with any order duly made by this 
court with respect to the making of any payment which it is herein 
provided the purchaser or purchasers shall make, or to perform and 
discharge any contract or liability of the trustée which by the terms of 
this order the purchaser shall assume." And a decree, which, with 
exceptions therein stated, closed the administration of the bankrupt 
estate, made in the bankruptcy proceeding after Sibert had recovered 
his judgment against the trustée, but before the affirmance of that 
judgment by this court, contained the following provision : 

"There is pending against the trustée the matter of the claini of J. Cari 
Sibert for Personal Injuries, as against which the trustée holds a policy of the 
<îeorgia Life Insurance Company, and also the undertaklng of the purchaser 
of the property of this estate to hold him harmless against the same, which 
said matter and ail things material, pertinent, or Incident thereto are except- 
ed, and this proceeding, so far as the same are concerned, is not closed, but 
remains open until flually dlsposed of and settled." 

It resulted from the court's action that the sale of the bankrupt's 
property was a conditional one, that the amount of the judgment re- 
covered by Sibert was a part of the purchase price required to be paid, 
was made a charge on the property in the hands of the purchaser or 
a subvendee, and that the property remained under the control of the 
court and subject to administration as assets of the estate in bankruptcy 
so far as that charge upon it was concerned. 

The policy sued on inured to the benefit, not of James Bowron, the 
individual, but of the bankrupt estate which the court was administer- 
ing, and which was in his charge as the court's agent and trustée. It 
well may be inferred that the net amount realized from that estate 
was lessened — in other words, that the estate was subjected to a loss — 
by selling it conditionally and subject to the charge against it of the 
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amount to be recovered as damages for a personal injury that had been 
sustained before the sale was made, instead of selling it unconditionally 
and free of any incumbrance. But, aside from that considération, a 
vendor who brings about the payment of a demand of a third party 
against him by making it a charge upon the thing sold, which is worth 
greatly more than the amount of the demand so provided for, may 
well be regarded as in reaHty the payer of that demand, though the 
money used in making the payment is supplied by the conditional 
owner of the thing sold, who is practically coerced into making the 
payment for the vendor to save himself. In such a case it is at last 
the vendor who supplies the means of bringing about the payment. 
A resuit of the orders of the court above referred to and what was 
donc under them was to put the bankrupt estate, represented by the 
assured, its trustée, in the position of such a vendor. The évidence 
as a whole was such as to require the conclusions that the bankrupt 
estate, while it was subject to administration under the orders of the 
court by the trustée, to whom the policy was payable, sustained a loss 
measured by the amount of the judgment recovered by Sibert, and that 
that judgment in reality was satisfied out of the bankrupt estate while 
it was still within the court's grasp. A contrary conclusion would be 
the resuit of considering only the form which the transaction assumed, 
and losing sight of the real nature and effect of it. We are of opinion 
that, as applicable to the évidence, the charge which the court gave was 
a proper one, and the judgment is affirmed. 

MAXEY, District Judge, was prevented by illness from participat- 
ing in the décision of this case. 



CATvEDONIAN INS. CO. et al. v. LEVY. 

(Clrcnît Court of Appeals, Ninth Circuit. May 1, 1910. Eehearing Denled 

June 2, 1910.) 

No. 2634. 

Appeai, and KniîOR <S=>1099(C) — Eeview — Law or Case. 

In an action on a contract, where upon former trial the appellate court 
decided that plalntiff wa8 not entltled to recover for defendant's breach, 
a count of the coinplaiut cannot on retrlal be treated as stating a cause of 
action not arising out of contract, because it sought to excuse plaintlff's 
own breacli, precluding recovery on the ground of defendant's previous 
répudiation, and so the prlor holding that tliere could be uo recovei'y for 
breach of contract applles, and is the law of the case on second trial. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. § 4375; 
Dec. Dig. ®=»1009(0).] 

In Error to the District Court of the United States for the Second 
Division of the Northern District of California; William C. Van 
Fleet, Judge. 

C=3For other cas«s lee ssme toplc £ KBT-NUMBEH in ail Key-Numbered Digeste & Indexes 
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Action by S. W. Levy against the Caledonian Insurance Company 
and others. There was a judgrnent for plaintiff, and défendants bring- 
error. Reversed. 

See, also, 226 Fed. 336. 

T. C. Van Ness and Otto Irving Wise, both of San Francisco, Cal, 
for plaintiffs in error. 

Goodfellow, Eells, Moore & Orrick, of San Francisco, Cal., for de- 
fendant in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge. This case is hère for the second time. The 
first trial was had in the court below with a jury, and, there having 
been a verdict and judgrnent in favor of the plaintiff in the action, 
it was brought hère by the défendants thereto, where the judgrnent 
was reversed and the cause remanded for a new trial. 199 Fed. 407, 
118 C. C. A. 91. The second trial was before the court without a jury, 
and again resulted in a judgrnent for the plaintiff. It is undisputed 
that the évidence on both trials was substantially the same — indeed, 
it is so stated by the trial court in its opinion, from which we quote as 
follows in order to show the grounds of the judgrnent given: 

"The material question upon whlch judgment princlpally turns is whotlier 
the cause of action stated in the second count of the complaint, upon whlch 
plaintiff now relies, is one 'upon the contract' — that is. based upon tlie theory 
of performance of the contract, as contended liy tlie défendants — or is one to 
recover damages for the défendants' breaeh in its répudiation of the con- 
tract, as contended by plaintiff. If the former, i)laintift"s right to recover is 
eoncluded by the law of the case as announeed by the Circuit Court of Ap- 
peals in the appeal from the former judgment (199 Fed. 407, 118 C. C. A. 91) ; 
since the évidence as to what was done by the parties tending to estfiblish 
performance was substantially the same on this trial as on the former. If 
the latter, then the law of the case does not apply, since the theory upon 
which plaintiff is now proceeding was not involved in the judgment of the 
appellate court. That a party is entitled to plead his cause of action in dilïer- 
ent forms and in >-aried and inconsistent counts there is no <iuostion, and 
that a fallure to make a cause under one count will not preclude reeovery 
under another and différent count, although involving an entiroly distinct and 
différent theory, is equally true. It cannot always be deflnitely known what 
theory as représentée by the différent forins of pleading the évidence in its 
légal effect will sustain, and a party is not required to hazard his right to 
recover upon a single cast. As to the main cause of action alleged, it is as- 
serted in two forms, the one alleging and based upon the theory of a full 
performance of the contract and a right to recover thereunder, which was 
the count relied upon on the former trial ; the other, under which plaintiff 
now seeks reeovery, alleging the facts fully as to what was done by the 
parties to the contract and seeking damage as for its répudiation or breaeh 
by défendant. I am of opinion that the latter count cannot be said in its 
légal aspects to 'count upon the contract' in the sensé insisted by défendants 
— that is, it does not proceed upon the theory of performance, but is to be 
regarded as stating a cause of action arising upon défendants' lireach. This 
being so, does the évidence sustain that theory and entitle plaintiff to recover 
under that count? There is no material conflict in the évidence as to what 
was done, and the facts need not be recited in détail." 

Turning to the complaint, it is seen that it contains four counts — 
the second count referring to and making a part of it the preceding 
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15 subdivisions thereof, the third count referring to and making a 
part of it the preceding 17 subdivisions, and the fourth count referring 
to and making a part of it the iàrst 20 subdivisions of the complaint. 
The allégations thus referred to and made a part of the second, third, 
and fourth counts show, as does the fîrst one of the cornplaint, that 
the fundamental basis of this action was the contract between the 
parties which was the subject of considération and décision by this 
court when the case was first hère (Caledonian Ins. Co. et al. v. Levy, 
199 Fed. 407, 118 C. C. A. 91), where the facts of the case are stated, 
and where it was distinctly adjudged that the rétention by the plain- 
tiff in the action of 15 per cent, of the insurance premiums during 
the second year of the contract — the rights of the respective parties 
under the contract for the first year having been elsewhere adjudicated 
— constituted a breach of the contract by the plaintiff, and precluded 
him from recovering the contract compensation for the second year. 
The gravamen of the action as alleged in each count of the complaint 
being its alleged breach, it is manifest, we think, that the particular 
form of such breach could not amount to a change in the nature of 
the action, which ail the time remains an action on contract, the rights 
of the parties to which — the facts remaining the same — were con- 
clusively and finally determined by this court in its former décision 
above referred to. 

That became the law of the case, and the judgment now under con- 
sidération must therefore be, as it is, reversed, with costs to the plain- 
tiff in error. 
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WINTERMOTB v. MacLAFFEETÎ. 

(Circuit Court of Appeals, Nlnth Circuit May 1, 1916.) 

No. 2718. 

Bankbttptcy <S=s348 — ^Wages — Pbiobitt — "Labokeb." 

Rem. & Bal. Code Wash. §§ 1149, 1150, 1153, respectlvely, provide that 
every person performing labor in the opération of any sawmlU, or lumber 
or tiinber company, shall hâve a prior lien upon the property of the 
Company for labor i)erformed wlthin six months, that the lien may be 
perfected by notice, and that whenever a receiver assignée is appointed 
the court sball require such laborers' clalms to be flrst paid. Clalmant, 
who was secretary, gênerai manager, and superlntendent of a lumber 
Company, performed services conslstlng of supervision and direction of 
the opération of the office and mUl, and also repaired machinery. Held, 
that he was not a "labor»" wlthin the statute, and so was not entltled to 
priority on bankruptcy of tbe Company. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 536; Dec. 
Dlg. <g=»348. 

For other définitions, see Words and Phrases, First and Second Séries, 
Laborer.] 

Appeal from the District Court of the United States for the West- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

In the matter of the bankruptcy of the Blumauer Lumber Company, 
a corporation. T. H. MacLafferty filed a claim asserting priority, 
to which E. V. Wintermote, as trustée in bankruptcy, objected. The 
référée overruled the trustee's objections, and, on review, his action 
was afïiraied, and the trustée appeals. Order of District Court re- 
versed. 

Raymond J. McMillan and Ernest K. Murray, both of Tacoma, 
Wash., for appellant. 

Van M. Dowd, of Tacoma, Wash., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Blumauer Lumber Company was declared 
a voluntary bankrupt on October 3, 1914. At that time there was 
owing to MacLafferty, the appellee, $1,477.78, balance of salary for 
six months next prior to October 3, 1914. He filed his claim, assert- 
ing a lien and priority under the laws of the state of Washington. 

Sections 1149, 1150, and 1153, Remington & Ballinger's Annotated 
Codes and Statutes of Washington (Laws 1897, c. 43, §§ 1, 2, 5). 
The trustée objected, but the référée overruled the objections and allow- 
ed the claim. On review the action of the référée was affirmed, and 
thereafter appeal was taken to this court. 

The évidence in support of the finding of the référée is that the 
bankrupt was a lumber manufacturing company doing an extensive 
business; that claimant was secretary, gênerai manager, and super- 
intendent thereof , with a salary of $300 a month ; that although he 
was secretary of the bankrupt company, and had been a shareholder» 

«saFor sthar cuM h* nun* tople * KBT-NCUBBR In ail Kty-NambarMi Dlceata * Indna* 
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he was not a stockholder during the time for which he claimed a pri- 
ority of payment; that his services extended to supervision, including 
much détail in overseeing and directing the opérations of the office 
work and of the niill, repairing and adjusting machinery, and to the 
employing of workers and directing sales ; that claimant in performing 
his duties at times made repairs of machinery, and in doing so worked 
as would a master mechanic. 

There being no décision of the Suprême Court of the state of Wash- 

■ ington which brings appellee within the meaning of persons who per- 

form labor, and whose claims are therefore entitled to priority over 

gênerai creditors, we think the case is fairly within the gênerai rules 

of construction discussed in Blessing v. Blanchard, 223 Fed. 35, 138 

C. C. A. 399, Keyes, Trustée, v. Davie, 231 Fed. 688, C. C. A. 

, and In re Greenberger (D. C.) 203 Fed. 583. Flagstafif Silver 

Mining Co. of Utah v. Cullins, 104 U. S. 176, 26 L. Ed. 704, is to 
be distinguished, in that the claimant there was not the gênerai man- 
ager, but actually directed the work in the mine in the capacity of over- 
seer and foreman of the body of miners, with duties like those of the 
foreman of a gang of track hands upon a railroad or of a force of 
mechanics engaged in building a house. 
, The ordar of the District Court is reversed. 



GENERAL ELECTRIC CO. v. LAOO-PIIILIPS CO. 

(Circuit Court of Appeals, Second Circuit. June 7, 1910.) 

1. Tatenis ©=328— Validity and Infkingemext— Incandescent Lamp. 

Tlie Just & Hanaman patent. No. 1,018,502, for incandescent bodies for 
electric lauips, consisting of a lilaruent of substantially pure tungsten, was 
not anticipated and in vievv of tlie great superiority of the tungsten lanip 
over tliose of tlie prior art, whicli results from tlie use of tungsten, iu- 
stead of carbou, as tlie filament niaterlal, niust be accorded invention of 
a liigh order, and given a construction wliicli will fully protect tbe in- 
vention ; a!.so held infringed. 

2. Patents iS=>21— Anticipation. 

In view of the fact that each clienilcal élément differs in some of its 
properties from ail others, a patent for the use of one as a material does 
not necessarily anticipate a later patent for the use of another for the 
sanie purpose, even though the tvvo éléments are classified in the saine 
gioup. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 23; Dec. Dlg. 
cS=21.] 

S. Patents "SrslTti— Validity and Infringement— New Method of Manu- 

FACTUKINQ PkODUCT. 

A patent for a new produet of great utility, which also describes opera- 
tive lueans for obtaining it, is not invalidated by the fact that later an- 
other and better way of nianiifacturing it is found, not Is infringement 
avoided by the use of the new way. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 250%-252 ; Dec. 
Dig. «=176.1 

®ssFor other cases see same toplc & KEY-NUMBER ia ail Key^Numberei- Digests & Indexes- 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the General Electric Company against the Laco- 
Philips Company for infringement of claims 1, 2, and 3 of letters pat- 
ent No. 1,018,502, for incandescent bodies for electric lamps, granted 
February 27, 1912, to Just & Hanaman. Decree for complainant, and 
défendant appeals. Affirmed. 

The following is the opinion of Mayer, District Judge, on final hear- 
ing in the District Court : 

[1] The inventors state their object and their claims in language 
characterized by clearness and simplicity. They say : 

"The présent invention lias for its object incaiiclrsciiig filaments for incandes- 
cent electric lights or lanips composed o£ sulistantially pure tuiigsteii." 

And they claim: 

"1. A filament for incandescent lights consisting of tungsten in a cohérent 
metallle state and homogeneous throughout. 

"2. A filament for incandescent lights consisting throughout of substantlal- 
ly pure metallic tungsten of high fusing point and electrlcally conductlve, the 
light emitting propertles of the filament being due to the cohérent, homoge- 
neous metallic nature of the tung.steu. 

"3. A filament for electric incandescent lights comprising dense, cohérent 
tungsten métal, having Its fusing point approxlmately 3200° C, and capable 
of incandescent ettlciency at the rate Of less than 1 watt per candie power and 
substantially free from perceptible dlslntegratlon at that efflcieney." 

The resuit thus attained "may be manufactured" in accordance with 
either of two processes described in the spécification, and either of 
which produces "substantially pure tungsten." One of thèse processes 
is known as the "squirting" or "sintering" process. 

Défendant is an importer of lamps, and has sold two kinds, known 
in the case as "A" and "B" lamps. The filaments of lamps "A" were 
made by the "squirting" process, but since 1912 the importations and 
sales of lamps by défendant hâve been of those known as "B," which 
are provided with drawn-wire filaments. The filaments of "A" and 
"B" read unequivocally on the claims in controversy, and "A" is made 
according to the "squirting" process described in the patent in suit, 
but "B" is not so made. On the contrary, the "B" filament is produced 
pursuant to the process now in vogue and worked out by William D. 
Coohdge, one of plaintifif's stafï of experts, and in respect of which 
the Patent Ofiice has found invention, as evidenced by the issue of 
letters patent No. 1,082,933. 

Défendant, commendably brushing aside immaterial contentions, 
présents in clean-cut and understandable f ashion two défenses : First, 
that the patent in suit was anticipated by the prior patents of de Lody- 
guine and Welsbach; and, second, that it is not infringed by the 
drawn-wire filament exemplified in defendant's "B" lamp. 

The effective date of invention is concededly November 4, 1904, and 
at the outset it becomes necessary to understand the state of the art 
as of that time. In October, 1892, the Circuit Court of Appeals for 
the Second Circuit rendered its décision in Edison Electric Supply 
Co. v. United States Electric Lighting Co., 52 Fed. 300, 3 C. C. A, 
233 F.— 7 
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83. At page 302 of 52 Fed., and page 85 of 3 C. C. A., Judge 
Lacombe said: 

"In an incandescent lanip there is no break in the clrcviit, but there is iii- 
troduced into it a pièce of poorly conducting material, whieh is so arranged 
that its résistance to the passage of tbe current will develop beat sufiicient to 
bring it to a state of incandescence. The wires wliich conduct the current 
to the place where it is thus developed by résistance are so devlsed as to pré- 
sent but small résistance to its passage. ïhe effective résistance begins where 
the pièce of poorly conducting materlal (the burner or illuminant) Is placed, 
and the lamp expires when the burner is consumed, breaks or wears away. 
The longer the life of the burner the longer the life of the lamp, and the more 
available it becomes for practlcal electrie lighting. The sélection of materials 
for the various parts of the circuit thus formed, their manipulation, arrange- 
ment, and opération, hâve for many years occupled the attention of expéri- 
mentera, and the results of thelr labors, made public from tlme to time, con- 
stitute the state of the art of incandescent electrie lighting." 

So far as this art is concerned, the décision supra settled the prop- 
osition that the material o£ which the filament is composed may be the 
subject of invention. This décision was, of course, of great commer- 
cial advantage to the successful party, and justly gave control to the 
owners of an invention of great merit and world-wide usefulness. 
There w^ere thus two motives which actuated scientific men and their 
financial hackers in endeavoring to find an effective departure from the 
carbon filament: (1) The natural and important désire to discover 
some material, new for this purpose, which would open up f resh fields 
of commercial success; and (2) the hope of avoiding the Edison pat- 
ent, with its résultant requirement of tribute. 

The dominance of the carbon filament lamp can best be illustrated 
by the fact that over 99 per cent, of the incandescent electrie light 
lamps sold in the United States as late as 1907 were of that type. In 
1901, John W. Howell, a distinguished lamp engineer, read a paper 
at a meeting of the Association of Edison Illuminating Companies. 
He began : 

"This is the twentleth year of the commercial use of incandescent lamps, and 
it is also the twentieth year of my connection with the Edison Lamp Works. 
The object of this paper is to review the developnient of the lamp during this 
tlme, to note its présent condition, and to indulge in some theoretlcal considér- 
ations of its possible future. * * * You will observe that each and every 
lamp in this case contains ail thèse esseutial parts, and that no lamp in the 
case contains any part in addition to thèse. The lamp of 20 years ago was 
essentially the same as the lamp of to-day. Mr. Edison's invention was a 
complète one, and ail the work which has been done on the lamp slnce ha s 
made no radical change in Mx*. Edison's lamp. Even Mr. Edison himself has 
not been able to add an élément to hls lamp of 20 years ago, nor has he been 
able to omit one of the original éléments." 

He pointed out that the incandescent lamp offered "a very attractive 
field of work for the inventor," and that the General Electric Com- 
pany wanted every good invention in this line, and was ready to in- 
vestigate anything and encourage inventors to complète their efforts. 
He stated that: 

"Improvements so far made hâve been of one of the two classes mentioned — 
either the filament has been made capable of remaining stable at a hijrber 
température, or it has been made capable of maintaining a glven temperuture 
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with a less supply of energy. • • • Any radical or considérable Improve- 
ment will, I believe, be made by a change of the flrst class." 

And, then, not in the language of watts and filaments, but in terms 
of simple lay expression, he concluded with an observation which may 
well be a signpost on the judicial pathway: 

"When such an Improvement is made it will be an Invention or disoovery. 
and uo one can predict what ils nature or aniount will be, any more tban we 
can predict the thing itself. To predict it tvould he to make the invention or 
discovery, and most inventions are the rcmilt of work, and not of prédiction.'' 

The same thought had been expressed, in substance, in an article 
by Dr. L. K. Bohm, in the Electrical World of January 13, 1894, where 
the author, inter alia, observed: 

"Notwithstanding the tact that numerous improvements in incandescent 
lighting hâve been patented since the Invention of the commercial lamp in 
1879, yet there is a vast fleld for inventors in this line. Quite recently experi- 
menters hâve taken up the subject again with renewed vigor, since Edison'ti 
fundamental patent of January 27, 1880, was sustaiiied by the Circuit Court 
of Appeals on October 4, 1892. As a conséquence of this décision, a numbcr 
of lamp-manufacturing companies closed their factorles by order of the court, 
and as they possessed the faeilities for the manufacture of lamps they were 
certainly very anxious to adopt new lamps which would at least stand a fair 
lighting chance in the courts, if they were not entirely independent. * » * 
The greatest chance for Improvement is and ^^^ll be in the future in the fila- 
ments. Inventions in this Une will be of grefit value, even after the Edison 
patent has expired. * * * However, for one reason or another, thèse lamps 
hâve never replaced the carbon filament lamp. There is still in this direction 
a great fleld for inventors. Some expérimenter may discover a composition 
which is a sufficient conductor of electricity and allows the manufacture of 
high-resistance filaments for incandescent lanips, which do not volatilize so 
much as carbon and malntain their candie power for a longer time than the 
présent lamps, even when bumed at a higher economy. It such compositions 
for filaments are discovered, which will gi^'e incandescents of greater d^ira- 
bility, then they certainly can be made of higher efficiency, say of at least 2V2 
watts per candie. ' 

Plaintifif's Exhibit Book is full of issued letters patent, notable only 
for their record as failures, and in that list of patentées are men of 
great distinction in an art, which by its very nature calls for men of 
marked equipment. Powerful business organizations, such as the 
Westinghouse Company hère and Siemens & Halske in Germany, 
were leaving no stone unturned and sparing no expeuse to solve the 
problem. 

In 1902 Just and Hanaman were assistants to Professor Vortmann 
of the Technical "Hochschule" in Vienna, and in August of that year 
Just, who was spending his spare time attempting to develop a boron 
incandescent lamp, engaged Hanaman as a chemist for that work. 
The work continued until the latter part of 1904, when the laboratory 
in which they were working was closed and the experimenting ended 
in failure. Meantime, however, thèse men conceived the idea of mak- 
ing an incandescent electric lamp with a filament of tungsten. Their 
means were hmited, the income of one being a trifle under and of the 
other a trifle over the équivalent of $50 per month. But they perse- 
vered, and, although one of their early attempts failed (German Patent 
of 1903, No. 154,262), they finally succeeded in producing pure tung- 
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sten filaments, and filed their application for a British patent, No. 23,- 
899, on November 4, 1904, and on the same day their application for a 
French patent. No. 347,661. 

In this country, the application which resulted in the patent in suit 
was filed July 6, 1905. The révolution in the art has been striking. 
The carbon filament has almost disappeared. The Osmium, Nernst, 
and Tantalum lamps made no impression on the art. The Gem, which 
gave promise of a brilliant future, is on the rétrograde. The tungsten 
lamp represents a commercial use expressed in figures which are 
dazzling, even in this day, when we are no longer astounded by men- 
tion of millions of men or money. 

From practically zéro per cent, of sales in 1907 in the American 
market the per cent, in 1914 by consistent upward movement was 71. 
Carbon, over 93 per cent, in 1907, had been reduced in 1914 to less 
than 10 per cent. Tantalum, about 10 per cent, in 1907, was reduced 
in 1914 to zéro. The Gem, rising from about 6 per cent, in 1907 to 
over 33 per cent, in 1912, was down to 22 per cent, in 1914, and the 
claim is made that the différence in cost of incandescent lighting be- 
tween the use of the tungsten lamp and that of the Gem would repre- 
sent a saving to the American public of over $203,000,000 annually. 

Prior to the introduction of the tungsten lamp hère, Just & Hana- 
man in 1905 succeeded in having their invention taken up by a Hun- 
garian factory, and in the spring of 1906 the German riglits were sold 
to a German corporation, and later the rights in the United States 
were sold to the plaintifï for $400,000, of which half was paid to 
Just & Hanaman and half to a rival inventer, Kuzel, by virtue of a 
pooling arrangement between the parties. The issue of the patent in 
the United States was delayed, however, by an unusual situation. 
There was a Patent Office interférence between four différent parties, 
one of whora was a man named Heany, and it was charged that Heany 
or his attorney, with the connivance of one of the Patent Office ex- 
aminers, had fraudulently introduced into the spécification of one of 
his applications subject-matter derived from the Just & Hanaman ap- 
plication. 

An extended investigation was made by the Patent Office and Dep- 
uty Commissioner Billings handed down, on July 7, 1911, a thorough 
and comprehensive décision holding that the frauds charged were 
proved. 171 O. G. 983. Heany's application was stricken from the 
files of the Patent Office, and his attorney and the examiner were con- 
victed of crime; the interférence being suspended pending the déter- 
mination of the criminal proceeding. The plaintifï owned the remain- 
ing three applications which were involved in the interférence in the 
Patent Office, namely, those of von Bolton, Kuzel, and Just & Hana- 
man, but offered évidence on behalf of Just & Hanaman only. 

The situation was tliat the plaintiff had paid large sums of money 
for thèse applications and naturally was interested in securing a valid 
patent. It was, of course, a matter of indifférence to plaintiff which 
application was successful, provided that the patent was rightly issued 
to the first and real inventer. Thus a heavy responsibility was laid 
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upon the attorneys for plaintiff, and, as a resuit, a thorough investi- 
gation was madeby them, and, after cautious and thoughtful consid- 
ération, plaintiff was advised that the patent should issue in favor 
of the Just & Hanaman application. The fact that the plaintiff, un- 
der the advice of careful and experienced counsel, thus decided for 
itself upon which patent to stand, is évidence of an open and frank 
nianner of dealing with a difficult problem, and ipso facto relieved the 
proceeding of any suggestion of collusion, which might hâve followed 
had différent counsel been engaged by plaintiff to urge the merits of 
the respective applications then pending. 

The Kuzel application may be dismissed from considération without 
further comment, because it is neither pleaded nor relied upon, nor has 
it the slightest merit. The von Bolton application (sériai îs'o. 232,262, 
dated November 10, 1904 — see also Siemens & Halske patents in Great 
Britain, No. 20,277, dated September 20 ,1904; in Belgium, No. 179,- 
628, dated September 22, 1904; and in Germany, No. 169,928, dated 
July 30, 1904) was insufficient in disclosure and inoperative, and, in 
addition to what the experts say, the course of Siemens & Halske in 
relation to the von Bolton patent is the best proof of its lack of utility. 
Siemens & Halske were never able to use the von Bolton process, 
and in 1908 announced the view that tungsten was not ductile (British 
patent. No. 5,387, of 1908), although von Bolton thought it was. Sie- 
mens & Halske were, of course, anxious that they should own and 
control a lamp which would take the place of the carbon filament 
lamp, and they developed a nickel binder process — important hère 
only as showing lack of faith in von Bolton's efforts — and as late as 
1913 Alexander Siemens, their London représentative, read a paper 
in which he briefiy reviewed the art, and told of the work of Siemens 
& Halske, and in this article there is not a suggestion that von Bolton 
was an inventer of the tungsten lamp. 

Space will not permit a more extended discussion of von Bolton's 
alleged invention, and those interestcd will find that subject clearly dis- 
cussed in the briefs submitted on behalf of the parties to this litiga- 
tion. It was, of course, fortunate that an invention of such real serv- 
ice to the world, came into the hands of a business institution, pos- 
sessed of abundant capital to contest to a finish, rights which men of 
slim means, for lack of capital, might hâve been unable to push to 
security. Thus it was that an invention made in 1904 was finally offi- 
cially recognized in the United States by the issuance of a patent in 
1912. 

Tungsten is an elementary métal known long before the Edison in- 
vention. The problem with which the inventors were grappling was 
to discover a métal capable of practical use from the scientific and 
commercial standpoint which would hâve the attributes necessary for 
the filament of an incandescent electric lamp. Scientists had experi- 
mented with many methods and materials, and although tungsten was 
thus well known, its properties had not been fully discovered and un- 
derstood until Just & Hanaman. Thèse properties are concisely sum- 
marized in plaintiff's brief as foUows : 
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"1. Its nielting point is very hlgh, substantially 3200° C. 

"2. It has a low vapor tension, so tliat it does net dlslntegrate— 1. e., 
evaporate rapidly — even at tlie exceedingly liigti températures corresponding 
to a lamp's efficlency ot one watt per candie. 

"3. It has the extraordinary property tliat its electrleal résistance at run- 
ning température is substantially 13 times its electrleal résistance at room 
température. 

"4. And of course, most important of ail, it is, as tlie patentées put it, 
'capable of incandescent etHciency at the rate of less than one watt per can- 
die power,' and 'substantially free from perceptible dlsintegration at tliat 
effielency.' " 

Dr. Irving Langmuir, a graduate of Columbia University, a post- 
graduate student at Goettingen, afterwards an instructor at Stevens 
Institute, and then a research chemist with plaintiff, thiis describes the 
characteristics of tungsten: 

"In gênerai, when a substance is placed in a vaeuum, it tends to give off 
vapor ; some substances much more than others. For example, water gives off 
yapor so readily in a vacuum that even at rooin température water will boil 
if placed in a vacuum. Most metals, however, hav(> very little tendeney at 
room température to give off vapors. Mercury, however, gives ofl: very per- 
ceptible quantifies of vapor, so much; so, in fact, that even In the air the 
vapors from large quantities of mercury are apt to hâve polsonous effeets on 
those who breathe such air. Zinc begins to give off such vaiwrs at a tem- 
pérature of 200° or 300° C, and at a température of approxlmately 900° C. it 
will boil, even at atmospheric pressure. At higher températures, ail metals 
give off vapors, when heated in a vacuum, and distill from the surface of the 
hot métal to any cooler surfaces on which tliey bocome condensed. Tungsten 
is very remarkable, in that it has an extremely small tendeney to give off 
vapors, so that it eau be heated to over 3000° O. before it begins to lose 
welght very rapidly when heated in a vacuum. It is largely due to this prop- 
erty of tungsten that it Is possible to run tungsten filaments at the extremely 
high température at which they are run in practice (in the nelghborhood of 
one watt per candlepower), wlthout having such a large quantity of métal 
distilled from the filament to the bulb as to reduce the strength of the filament 
and to cause a deposit on the bulb, which would absorb a seriou.sly large pro- 
portion of the light." 

Having in mind thèse characteristics of tungsten now understood 
by scientists, and the persistent search for a substitute for the carbon 
filament, let us see how von Welsbach and de Lodyguine approached 
the problem. The attempt of von Welsbach can be simply and briefly 
stated. That distinguished man thought that osmium was the desired 
métal, and described the osmium incandescent lamp in a séries of Amer- 
ican and foreign patents. The price of osmium métal is at the rate of 
$500 per pound, and it is one of the rarest metals in the world. The 
price of tungsten is $1.25 per pound. 

[2] If it be assumed that the Welsbach process or processes, if ap- 
])]ied to tungsten, would produce the Just & Hanaman pure tungsten 
filament, the argument leads us nowhere. As Dr. Liebmann points 
ont: 

"Osmium belongs to the platinum group. ïhe grouping of the éléments 
primarily does not indicate that even the members belonging to one group hâve 
ail the same properties and answer to the same réactions. If that were so, 
Chemical science would be at an end. * « * According to the periodic 
System, which is the theory of classification dominant to-day, tungsten 
forms one of four metals, chromium, molybdemini, tungsten, and uranium. 
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Osmium is still a niember of the platinum group, viz., platiiium, iridium, 
osmium, palladium, rhodium, and rutlienium. The grouping of the éléments 
in thèse classes does not involve the sameness of properties or of susceptl- 
bility to réactions. The grouping is effected on certain prlnciples and certain 
facts which are known. If ail members of one group had the same prop- 
erties, thore would be only one member possible. Conclusions as to new and 
unknown réactions cannot be drawn, even if two éléments belong to the same 
group." 

And as the same expert truly says : 

"Chemistry is essentially an expérimental science, and chemical prévision is 
as impossible to-day, in spite of the accumulation of the great Unowledge, as 
it was in former tlmcs. What I said about members belonglng to one group 
I say more emphatically of members belonglng to différent groups. No conclu- 
sions can be drawn f rom the behavior of an élément belonglng to one group as 
to the behavior of an élément belonglng to another group." 

' See Naylor v. Alsop Process Co., 168 Fed. 911, 919, 94 C. C. A. 
315; Badische v. Levenstein, 12 App. Cas. 710; Celluloïd Mfg. Co. 
V. American Zylonite Co. (C. C.) 35 Fed. 301. 

In other words, von Welsbach, who had made valuable contributions 
to the lighting art, both practically and theoretically, did not see tung- 
sten, a cheap métal right at his door, as it were, but departed into dis- 
tant chemical lands on a vain journey of exploration, at the end of 
which the osmium lamp was a wreck abandoned to its fate. 

The two de Lodyguine patents become important because of the 
elaborate experiments calculated to prove as matter of fact that, pur- 
suant to their teachings, a pure tungsten filament can be produced. 
The first patent. No. 575,002, was issued January 12, 1897, on appli- 
cation filed January 4, 1893. 

"I hâve discovered," said de Lodyguine, "that the following metals possess 
ail the essential quallties for forming a practical, comuiercially efficient me- 
tallie illuminant for incandescent electric lamps, namely, molybdenum and 
tungsten, rhodium and iridium, ruthénium and osmium, and chromium, and 
I hâve also discovered means whereby they may be formed into an attenuated 
threadlike wire in an economical and successful manner Ail thèse metals 
are infusible at such températures as are necessary to render them brilllantly 
incandescent, and are very efficient as light-producing médiums. They are, 
however, almost absolutely nonductible, and are extremely hard and brittle. 
They therefore cannot be drawn out into wires in the manner employed in 
operating upon ductile metals. While there are other metals known to science 
having fusing points sufficiently high for use in this art, and processes are 
known whereby they may be separated f rom their compounds, yet those above 
enumerated are found particularly désirable for the purposes of my inven- 
tion, although such other metals, when prepared in the manner herein de- 
scribed by me, will fall within the seope of this patent" 

He concluded his spécification: 

"I fuUy appreciate the fact that other processes than those above men- 
tioned and detailed may be employed in carrying out my method of making 
metallic illuminants, and I do not llmit myself to any one or ail of those 
enumerated herein. I look upon it as a novel method of making metallic illu- 
minants to build them up around a fillet having no permanent function, but 
rnerely serving as a support during manufacture, much as a mold supports a 
casting," 
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He made 12 claims. It is enough to quote daim 1 : 

"1. An Incandescing lUummant for electric lamps composed of an incan- 
desclng metallic body aiid containing a eonductiug flllet of différent niaterial, 
substantially as described." 

De Lodyguine did not describe any particular method of subséquent 
removal of the fillct. De Lodyguine says that his coating is formed 
either by electrochemically depositing the métal on the fillet in an 
electroplating bath or by hanging the fillet in a proper atmosphère and 
chemically depositing the coating upon it vvhile it is heated by electric 
current or otherwise. If the coating is to be of molybdenum or tung- 
sten, the atmosphère is "chloride or chlorate," or the fillet is, alterna- 
tively, electroplated in a bath of the fused chloride. 

This is the whole disclosure, as far as it relates to tungsten, and the 
resuit, if there is any resuit, is a composite filament which bas never 
gone into use. The rest of the patent deals with the alleged methods 
of depositing- rhodium, iridium, ruthénium, osmium, and chromium. 

The second patent, No. 575,668, was issued January 19, 1897, on an 
application filed April 10, 1894. Hère, after referring to his first 
patent, de Lodyguine said : 

"My présent invention also includes the Illuminant for incandescent lamps 
composed of sucli a métal, and tlie metals whicli I liave hitherto found best 
adapted for use in this process in the manufacture of this product are molyb- 
denum and tungsten." 

Wherever, in his claims, a particular métal is named, that métal is 
molybdenum, and not tungsten. Claims Nos. 1 to 5, inclusive, are 
method claims. The product claims are Nos. 6 and 7, as f ollows : 

"6. An illuminant for electric lamps composed exeluslvely of an incan- 
descent body of molybdenum, substantially as described. 

"7. An illuminant for electric lamps composed of an incandescent body of 
molybdenum, and containing a platinum fillet, substantially as described." 

What de Lodyguine disclosed was a high-resistance métal coating on 
a Carbon or platinum base, not a pure tungsten filament. In thus stat- 
ing my conclusion, I may add that it is useless to attempt a description 
or analysis of the experiments made in HoUand by défendant or the 
further tests made by J. A. Orange, a chemist attached to the research 
laboratory of plaintiff. It is equally useless to try to summarize the 
testimony and arguments of experts of suich attainments and high 
repute as Professors Thomson and Main, because there are so many 
points to be considered that the only satisfactory way for any one in- 
terested is to read the briefs as fortified by the record, and less than 
that will not do justice to the respective contentions. But there are 
some entirely human, and as I think safe, guides for a lay court to 
follow in presuming to décide difficult questions of chemistry in re- 
spect of which skilled men of real and deserved repute so sharply difïer. 

The men who conducted the Holland experiments were of the re- 
markable younger type produced by the thorough technical schools and 
universities of continental Europe. How much of the modem art did 
they import into their démonstrations, let us say, subconsciously ? How 
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can a court in this very practical âge be convinced of the absolute ac- 
CLiracy of experiments post, when the alleged anticipation ante died 
in its infancy, and tlie présent invention captured the commercial art 
ahnost instantaneously ? But more than that. The Westinghouse Com- 
pany was vitally interested in getting away from the Edison patent. 
Its resources were placed at de Lodyguine's disposai. He had carte 
blanche in every sensé. No one would bave been quicker to see and 
know whether he had succeeded than his employers. 

What they wanted was a lamp which would compete with, if not 
displace, the Edison. They were not concerned with learned thèses 
nor pleasing laboratory exhibitions. De Lodyguine produced nothing. 
What he did was futile, and he will be remembered on this subject only 
because his name is in this record. Experiments made, some 20 years 
later, strike the stone wall of practical history and there lie demolish- 
ed ; and by the same token the prior art f ails to négative invention by 
Just & Hanaman. 

[3] There is, however, a question of first magnitude relating to the 
alleged infringement of lamps B. Thèse are made by substantially the 
Coolidge drawn-wire, and not by the Just & Hanaman "squirting," pro- 
cess. The former is the process of the modem art, because the lamps 
are stronger, and are made more cheaply and with greater uniformity. 
On this branch, défendant has two main contentions: (1) That the 
file wrapper history discloses that Just & Hanaman renounced the 
drawn-wire process ; and (2) that, in view of the prior art, the patent 
in controversy must be limited to a product produced by the processes 
therein described. In a sensé thèse contentions corne down to one in- 
quiry, and that is: What is the law of the case as applied to this 
product patent? 

It is, I think, well recognized that there are two schools of thought in 
relation to this subject. Some hold the view that, if the product is 
novel, subséquent new processes must be tributary. Others believe that 
such a doctrine tends to arrest invention, and more especially where 
the process, as in the case at bar, practically revolutionizes the com- 
mercial manufacturing art. There is much to be said for each view, 
but courts must f ollow the law as it is. 

I think the invention hère in suit is of great merit, entitled to firm 
support, and second only to Edison's. Edison found a dim pathway 
and transformed it into an illuminated road. Just & Hanaman hâve 
broadened that road into a boulevard, alive with blazing lights. It is 
not hyperbole to say that the tungsten lamp has made millions happier 
for its greater comfort and its better cheer. We accept so readily as 
old what was new yesterday that our sensés sometimes become dull to 
the real accomplishments of our own time. We bave almost forgotten 
the Edison lamp, and as we read or ride, watch the play, or sit patiently 
while men of the hour in public places speak in happy or ponderous 
phrases, as we travel by land or water, as we labor on an overcast day 
in the courtroom, the schoolhouse, at the counter, or in the heights 
edging on the modem canyons of a metropolis, we iind we hâve a 
better attitude and a more hopeful tempérament because literally the 
tungsten lamp has made our physical surroundings brighter and more 
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inspiring. To sucli an accomplishment that tribnte should be paicl 
which our laws contemplate. 

The views expressed in Electric Smelting & Aluminum Co. v. Pitts- 
burgh Réduction Co., 125 Fed. 926, 933, 60 C. C. A. 636, 643, seem 
peculiarly applicable to the case at bar : 

"Hall's achievement should be consicierecT in tlie llslit of an improvement 
upon Bradley's fundamental dlscovery. There can lie little doubt tliat the 
defendant's process is a valuable one and that to it is lavgely due the clieap 
aluminum of tlie présent day. Tliere is not the least disposition to detraet 
from tlie merits of Hall or minimize his contribution to the art. Indeed, it 
may be coneeded that, if the novel features so introd\iced be secured by a 
valid patent, he can hold the monoiioly against ail, Bradley included. Thls 
concession does not permit him, l»o>vever, to appropriate the broad invention. 
He does not acquire tlie right to use the Bradley process siraply because 
he has improved that process. He is entitled to enjoy what is his, but in 
so doing he cannot api>ropriate the property of another. The record diseloses 
nothing unusual in this regard. It is rarely that an Invention develops ulti- 
niate perfectioni in the hands of the inventer. The test of actual use dts- 
covers defects to be remedied and suggests improvemeuts to be made. If the 
inventer produces a new and useful resuit, he does not lose his reward be- 
cause he, or some one else, subsequently renderx it more useful." Rubber Co. 
v. Goodyear, 9 Wall. 788, 7£KÎ, 19 L. Ed. 5C6 ; Maurer v. Dickerson, 115 Fed. 
870, 8T4, 51 C. C. A. 494 

The file wrapper might seriously embarrass plaintiff, if the inven- 
tion were for a process ; but it was for a product. This is one of those 
cases where, by very virtue of the fact that the resuit was new and 
meritorious, not too much emphasis is to be placed on the fencing 
with the Patent Office. Westinghouse Electric & Mfg. Co. v. Condit 
Electrical Mfg. Co., 194 Fed. 427, 430, 114 C. C. A. 389. Hère Just 
& Hanaman's attorney at one period had claims for a sintered tung- 
sten filament only, and presented arguments discriminating the von 
Bolton British patent or other références upon the ground that the)' 
assumed without warrant a drawn filament and that pure tungsten 
could not be drawn. After Just & Hanaman's proposed product claini 
had been limited, the Patent Office put Just & Hanaman into inter- 
férence with von Bolton, Kuzel, and Heany — the processes being : 

(1) Just & Hanaman, carbon-binder squirting and sintering process ; 

(2) Kuzel, colloïdal squirting and sintering process ; (3) Heany, squirt- 
ing process ; and (4) von Bolton, a wire-drawing process. Kinnan, 
the Patent Office examiner, in a careful revicw, pointed out that: 

"The object sought to be attained by eaeh party is a pure tungsten filament. 
Each allèges under oath that such a filament is produced by his process." 

Finally, after ail the arguments and difïiculties, the patent was is- 
sued with the présent product clamas, having been preceded by a fitial 
amendment dated January 26, 1912, and received January 27, 1912, 
oiïered by the attorneys for Just & Hanaman, in which they set f ortli 
under the head of "Remarks" : 

"Claim 1, canceled by this ameudmeiit, has been objected to ou the ground 
that it attempts to describe an article of manufacture by the process of 
maklng. As claims 5, 6, and 7, now recopled as 1, 2, and 3, formitig the 
Kubject of the interférence with KukcI and von Bolton, dccided in our favor, 
describe the applicants' invention without référence to the process of manu- 
facture, the invention is sulliciently proteeted, and claiui 1 is therefore eau- 
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celed In view of the formai objection thus ralsed." Eeed Mfg. Co. t. Smith à 
Winchester Co., 123 Fed. 878, 881, 5» 0. C. A. 366. 

The most, therefore, that the file wrapper shows adversely against 
the plaintiff is that the inventors, who pointed out the desired product 
and showed two ways in which to produce it, failed to appreciate that 
there was still another way in which the same resuit might be attained. 
The fact that later some one found another and better way to man- 
ufacture the product does not, in this case, affect the validity of the 
patent, which originally disclosed the product and at the same time 
described operative means for obtaining it. 

The patent is valid, ail claims are inf ringed by lamps A and B, and 
a decree, with costs, may pass accordingly. Settle decree on five days' 
notice. 

Thomas B. Kerr, A. Parker Smith, and John C. Kerr, ail of New 
York City, for appellant. 

Frederick P. Fish, of Boston, Mass., Hubert Howson, of New York 
City, W. K. Richardson, of Boston, Mass., and Albert G. Davis and 
Alexander D. Lunt, both of Schenectady, N. Y., for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. Decree affirmed, on the opmion of Judge Mayer. 



MICHIGAN ENGINE VALVE CO. v. MONARCH MFG. CO. 

(Circuit Court of Appeals, Sixth Circuit June 6, 1916.) 

No. 2759. 

1. Patents €=328 — Infeingement — Sash Centeb. 

The Golden patent, No. 659,144, for a sash center or hinge, as Umlted 
by the prior art and the proceedings in the Patent Office, fteW. not in- 
fringed. 

2. Patents <S=»168(2) — Constetjction — Self-Imposed Limitation. 

An Intentional limitation of a clalm by the patentée by amendment 
Is none the less effective because it was not necessary to patentability. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 244; Dec Dig. 
<g=>168(2).] 

Appeal from the District Court of the United States for the Easterm 
District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in equity by the Michigan Engine Valve Company against the 
Monarch Manufacturing Company. From the decree, complainant 
appeals. Affirmed. 

C. R. Stickney, of Détroit, Mich., for appellant. 
Wm. M. Swan, of Détroit, Mich., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. [1] Suit for infringement of United 
States patent No. 659,144 to Golden, October 2, 1900, and for unfair 

4=9For otber cases se« sam« topic & KëY-NVMBER in ail Key-Numbered Dlgests & Indexas 
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compétition. Upon hearing on pleadings and proofs, the District Court 
held the patent not inf ringed, but found that défendant had committed 
acts of unfair compétition. Plaintiff alone appeals. 

The patent relates to sash "centers" or hinges. As described in the 
patent and illustrated by its drawings, shown (reduced) below, the 

device consists of a frame-metnber 
A, preferably in the form of a cir- 
cular plate of greater diameter than 
the thickness of the sash; project- 
ing centrally from this plate is the 
pivot-pin B; sleeved upon the pin 
is a "holding-plate" C, shown in sub- 
stantially rectangular form, with its 
corners eut away. Upon the jnvot- 
pin is sleeved a coiled spring Dj one 
end bearing against the holding-plate 
C, the other against a shoulder B 
(on the pivot-pin), shown as a wash- 
er detachably secured by a pin. The 
tension of the spring thus holds the 
plate C against the frame-plate A, 
and the ribs or projections d upon 
the former in engagement with ra- 
dial grooves or notches C on the 
latter plate. To the edge of the sash 
is secured (through screw openings) 
a plate G, having an aperture g in 
form corresponding to the form of 
the holding-plate C. The sash-plate being fixed in position the pivot- 
pin on the f rame-member A (which member carries in unitary and per- 
manently assembled form not only the pin and its coiled spring, but 
the holding-plate C) is inserted in a recess centrally of the aperture g 
in the sash-plate G, the opposite plate A being then secured upon the 
frame. As the plate C, secured tp the frame-plate, exactly fits the 
aperture g in the sash-plate, it "forms in etïect" (as said in the spéci- 
fication) "a portion of the sash-member G and the bearing upon the 
pivot b" ; and as it is not attached to the sash-member it is free to 
slide in the aperture g thereof as its ribs engage or disengage from 
the notches in the frame-plate. 

The patent bas three claims, each of which is in issue. We print 
the first claim in the margin.^ The second claim differs from the first, 
so far as hère material, (a) in that the holding-plate is described as 
in "notched engagement with said securing plate" instead of "bearing 
against it," as in the first claim; and (b) the sash-plate is stated as 
"recessed to receive" the holding-plate instead of being in "détachable 

1 "1. A sash-center comprising a member consisting of a securlng-plate 
having an intégral centrally-projecting pin, a liolding-plate sleeved upon said 
pin and bearing against said seeuring-plate, a spring sleeved upon said pin 
and bearing against said lioiding-plate, an abutment for said spring secured to 
said pin and a securing member having a détachable engagement with said 
holding-plate preventing indépendant rotation thereof." 




MICHIGAN ENGINE VALVE CO. V. MONAECH MFG. CO. 109 

engagement therewith," as in the first claim. The third claim will be 
mentioned later. 

Defendant's structure is specially adapted to Windows having a 
hanging stile, although it can be adapted to the ordinary sash and 
f rame construction ; and, for the purposes of this opinion, we shall 
treat it as a sash and frame device. It consists of two plates, one 
rectangular in form, the other substantially so, one plate having on 
its face radially extending grooves ; through a slot in the other plate 
there projects from the opposite side a ribbed member, or holding- 
plate, for engaging the grooves of the opposite plate; the two plates 
are tied together by a pivot-pin nonintegral in construction and not 
permanently attached to either plate ; on this pin is sleeved a coiled 
spring which tends to force the two plates into engagement. The struc- 
ture can be mounted only when its several parts (including the sash 
and frame plates) are so tied together. 

Whether défendant infringes dépends upon how broadly the claims 
are to be constriied in view of the prior art, and the limitations, if any, 
imposed by the l'atent Office history of the application. When Golden 
entered the field there was nothing new in the idea of a hinge or 
"center" for or adaptable to windovv sashes, comprising two plates 
with juxtaposed faces notched, or with opposite dépressions and projec- 
tions, connected by a hinge-pin carrying a spring automatically holding 
the plates in locked engagement with each other, and permitting their 
movement relatively to each other. It is enough to refer in this con- 
nection to the patent to Musser, No. 220,303 (1879), on self-locking 
door and shutter hinge; No. 514,890, to Heilman (1894), on satchel 
or bag frame (readily adaptable to use as a sash-center) ; No. 498,551 
(1893), to Howarth, on transom pivots or window-sash centers; and 
No. 246,410 (1881), to Morgan, for automatic sash pivot. 

The application as presented contains neither of the claims as finally 
allowed. The first claim, as applied for, and which was the broadest, 
is printed in the margin.'^ The second claim differed from the first, 
so far as hère pertinent, only in that the holding-plate was made to 
slidingly engage the recess in the sash-plate ; the third claim differed 
from the first in that the frame-plate (A) was described as "radially 
notched" and the holding-plate (C) as having a rib "for engaging with 
said radial notches." 

Ail three of thèse claims were rejected by the patent office on réf- 
érence to Morgan. Thereupon the présent claims were substituted 
and allowed without discussion. Morgan disclosed a sash-centèr hav- 
ing a plate attached to the sash, to which plate was clamped a pivot- 
pin projecting therefrom into the frame, through a face plate attached 
thereto and sleeved upon the pin. This pin carried, within the f rame- 
member, a holding-plate likewise sleeved upon the pin, bearing upon 
and in notched engagement with a disk-plate formed integrally with 
the pin; one end of a coiled spring sleeved upon the pin bore against 

2 "X. A sash center, comprising a sash and a frame member, a pin on the 
one projecting into a recess in the other, a holding member engaging with 
said recess and held from rotation therein being also sleeved upon said pin 
and a spring secured upon said pin adapted to press said holding member 
against said member supporting the pin." 
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the holding-plate, the other end against a cylindrical case forming the 
frame securing-member, which latter meniber net only was not in- 
tégral with the pin, but was connected therewith only by being itself 
attached to the frame face-plate sleeved upon the pin. 

In comparing Morgan and Golden it is to be observed that the latter 
distinguishes his two members as the "securing plate" and "securing 
member," while Morgan does not use distinguishing terms for his parts 
attached respectively to the casing and the sash. Morgan's and Gold- 
en's éléments are so différent in relative position that it is impossible 
to say with certainty which of Morgan's members (the cylindrical case 
forming the securing member attached to the frame face-plate or the 
plate to which the squared end of the pivot-pin was clamped) is the 
more analogous to Golden's "securinj plate having an intégral cen- 
trally-projecting pin." If the one view be taken then Morgan's central- 
ly-projecting pin is not intégral with its member either in construction 
or opération, because the member revolves f reely upon the pin ; if the 
other view be taken we find that the pin is constructed entirely separate 
from its member, and is attached thereto only by screw clamps when 
the parts are ail put together for complète opération. In such case 
the pin and member are in one sensé intégral — that is, after being 
assembled they are in rigid relation to each other — but they are not 
intégral in construction. True, Morgan's "disk-plate" before referred 
to was intégral with the pivot-pin, but it seems a reasonable presump- 
tion that when Golden, upon his référence to Morgan, inserted the 
limiting requirement that the securing plate should hâve an intégral 
centrally-projecting pin, he intended to distinguish from Morgan in 
that respect. 

[2] We think it clear that claims 1 and 2 of the patent in suit must 
be construed as limiting the pin centrally-projecting from the securing 
plate as formed intégral therewith; for, conceding that there was 
nothing in the patent office rejection of the claims on référence to Mor- 
gan which made it necessary to lirait the claims to a pin formed in- 
tégral with the plate, and that such limitation was not necessary to 
patentability, yet an intentional limitation is none the less effective be- 
cause unnecessary or self-imposed. McClain v. Ortmayer, 141 U. 
S. 419, 425, 12 Sup. Ct. 76, 35 L. Ed. 800; Cimiotti v. American Co.. 
198 U. S. 399, 415, 25 Sup. Ct. 697, 49 L. Ed. 1100. Whichever view 
Golden took of the Morgan plate-and-pin relationship, he must hâve 
intended to use the word "intégral" in such a sensé as to distinguish 
his pin from Morgan's pin; and in neither view can it be said that 
Morgan's pin is not intégral, but that both Golden's pin and défend- 
ants pin are respectively intégral with their securing members. Adopt- 
ing that gênerai view of defendant's device which would classify it 
with Golden rather than with Morgan, and giving to "intégral" in 
Golden's device the meaning which will distinguish it from Morgan, 
it distinguishes also from défendant. The intention to limit to an 
intégral construction seems the more obvious from the f^cts that the 
spécification states that the pin is "preferably formed intégral with 
the plate," and that the original claims made no mention of intégral 
construction— the use of the word "intégral" in the substituted claims 
thus raising the natural inference that the word was intended in the 
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same sensé as used in the spécification, viz. : "formed intégral with the 
plate." 

In our opinion, the first and second claims are not infringed by dé- 
fendants device, which does not employ a pin formed intégral with 
the plate, even though (as is not entirely clear) the pin would be equal- 
ly effective if so formed. 

The third claim will be found in the margin.' Défendant insists 
that its device has not the "angle-plate" of the Golden patent (not 
appearing by that name in the original claims), and which is described 
in the patent as "secured to the edge of the sash, and preferably pro- 
vided with the angle flange / adapted to be secured to the face of the 
sash rail." As described in the spécification and shown in the draw- 
ings, the sash member, if an "angle-plate," is to be fastened on not 
only the edge, but on the "face" of the rail, as distinguished from the 
"edge"; and while defendant's plate has a very slight projection at 
one edge, presumably for the purpose of preventing the sliding of the 
plate, it has no means of securing the "flange" to the face of the sash. 
But, in the view we take of the case, we need not détermine whether 
infringement is thus avoided. 

Claim 3 contains as an élément a "sash member * * * having a 
recess g adapted to receive the plate C, substantially as and for the 
purpose described." Of this engagement the spécification says : 

"As the plate G exactly fits the aperture, it forms, in elïect, a portion of 
the sash member Q and the beariiig upon the pivot 6. At tlie same time It 
is free to slide in the aperture g, so as to permit the lugs or ribs d to engage 
or disengage from the notches c, and thereby to allow tlie sash to tnrn on its 
)iivot." 

This construction permits the sliding of the holding-plate in the 
aperture of the sash-plate without altering the tension of the spring. 
As the pivot-pin extends beyond the holding-plate and its outer end 
has no bearing, and the spring is entirely outside the plate, the sliding 
connection of the holding-plate with the sash face-plate permits com- 
pensation for space between the sash and the frame (due to shrinking 
of the sash or otherwise) to the extent of the thickness of the "recess" 
in the sash-plate (which in the exhibit shown is about three-eighths of 
an inch), and without affecting the tension of the spring or the effec- 
tiveness of the device. 

Defendant's device does not embody the substance of this organiza- 
tion; even when we treat defendant's sash member and frame member 
as so interchanged that the claim might, in a gênerai way, be applied, we 
find that the sash-plate and the frame-plate are not detachably connect- 
ed, but are tied together; that, while the holding-plate is permitted ta 
slide in the sash-plate as it rises and falls while its projecting rib passes 
from one notch to another in the frame-plate, yet this motion is limited 

s "3. A sash-center comprising the frame member consisting of a plate, A, 
having radial notches, c, thereon and a eentrally-projecting pin, B, the plate 
G pivoted upon said pin and having the ribs d, the spring D sleeved upon the 
pin and the collar E forniing an abutment therefor; and a sash member 
comprising an angle-plate adapted to be secured to the side rail of the sash 
and having a recess g adapted to receive the plate C, substantially as and 
for the purpose described." 
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and does not allow the holding-plate to become detached from the sasli- 
plate ; that the f rame-plate and the sash-plate are normally held tightly 
against each other b}^ the tension of the spring, and that the tvvo plates 
cannot move to and from each other as the sash and frame shrink or 
swell, except as such motion is permitted by and affects the tension of 
the spring. While, in a broad sensé, the sash meraber bas a "recess 
adapted to receive" the holding-plate, yet this recess and its adaption 
are such as to prohibit, instead of to permit, that detachability and 
that change of relative position, without afifecting the spring tension, 
vvhich are characteristic of plaintiff's invention. 

Defendant's device does not, we think, contain in form, substance 
or spirit the équivalent of the conspicuous and characteristic feature 
'of the patent embraced by the élément under considération (and which 
Golden seems to bave been the first to disclose), by which the f rame- 
plate, holding-plate, pivot-pin and coiled spring are organized into a 
unit and, so organized, brought into recessed, yielding and freely dé- 
tachable engagement with the sash member. It need scarcely be said 
that the fact that plaintifï makes a structure similar to defendant's, 
which it claims is manufactured under the patent, bas no tendency to 
show that defendant's construction infringes. 

For the reasons stated, if for no other, we think neither of the 
claims infringed. 

The judgment of the District Court is accordingly affirmed. 



CHAMPION SPARK PLU(} CO. v. A. E. JIOSLER & CO. 

SAME V. BENFORD MFG. CO. 

(District Court, S. D. New Yorli. Ma.v 24, 1910. On Jlotion to Settle 
Decree, Juiie 12, 1910.) 

t. Trade-Marks and Tkaue-N.\mes <S=^75 — Unfaiii Compétition — Evidence. 

Wliere a manufacturer copies tlie produet of a manufacturer with an 
establisliecl réputation, so tiiat confusion anion.ccst buyers is likely to 
resuit, évidence of successful déception is unueeessary to entitle tlie in- 
jured manufacturer to relief. 

[Ed. Note. — For otlier cases, see Trade-Marlvs and Trade-Names, Cent. 
Dlg. § 86 ; Dec. Dig. <S=573.] 

2. Tbade-Maeks and ïrade-Names ®=70'(1)^ — Unfaie Compétition — Wuat 
consïitutes. 

Coniplainant sold .«parle plugs to the Ford Motor Company practically 
at cost, making its profit out of new plugs necessaril.y purchascd by car 
owners. Défendant manufactured spark plugs so closely cop.ving com- 
plainant's plugs that buyers might well be deceived. Hcld, that com- 
plainant was eiititled to relief against such unfair compétition. 

[Ed. Note. — For other cases, see Trade-JIarks and Trade-Names, Cent. 
Dig. § 81; Dec. Dig. ©=70(1).] 

;1 Trade-Marks and Trade-Names <3=»100 — Unfair Compétition — Relief. 

In such case, as the buyers of cars which would ordiuarily be equipped 
with complainant's plugs would not be familiar with the cartons in 
which the plugs were sold, dissimilarity as to such cartons is no ground 
for denylng relief, and détendant will be required, where the cliange 

(Ê=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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could be niade at a trifling cost, to color its plugs, and so distinguish tliem 
from the plugs of complainant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 114; Dec. Dig. <S=5lOO.] 

4. Tkade-Marks and Tbade-Names ig=370(l) — Unfaie Compétition. 

The inere copying of a design is not unfair trade. The Imitation must 
include éléments whieh do not alïect the buyer's choice by their inhérent 
attraction, and which hâve come in fact to signify the plaintlfï's make. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 8] ; Dec. Dig. <®=>70(1).] 

5. Tkade-Makks and Trade-Names <S=>101— Costs— Allowamce— Right to 

Allowance. 

Where, in a suit for unfair compétition, the questions involved were 
honest trade différences, complainant, though granted relief, is not en- 
titled to costs and disburseœents. 

[Ed. Note. — For other cases, see Trade-Marks and Ïrade-Names, Cent. 
Dig. § 115 ; Dec. Dig. ©=101.] 

6. Trade-Marks and Trade-Names ®=3lOO — Unfair Compétition — Kight to 

Advertise Decree. 

Where complainant secured a decree enjoining défendant from con- 
tinuing to manufacture spark plugs in appearanee almost identical with 
Its own, but it appeared that the questions involved were honest trade 
différences, complainant should not be allowed to advertise the decree. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 114 ; Dec. Dig. <^=>10O.] 

In Eguity. Bill by the Champion Spark Plug Company against A. 
R. Mosler & Co. Decree for complainant. Rehearing in the above 
case, together with the rehearing in the suit by the same complainant 
against the Benford Manufacturing Company. 

This is a bill in equity, dépendent on diverse citizenship, to procure an 
injunction against the défendant for unfair compétition in the sale of spark 
plugs to be used in the Ford motor car. The plaintiff is a Massachusetts 
corporation, and the défendant a New York corporation, each concerned in 
the manufacture of spark plugs for motors. On the 22d of February, 1911, 
the plaintiff procured a c-ontract from the Ford Motor Car Company for 
the manufacture and sale of 10,000 of a plug which was designed to tlt the 
engine of that car and which they called the "Champion X." Dater in 
that year they sold 239,500 more plugs to the same company. During the 
year 1912, and for ail subséquent years down to the présent, the Ford Motor 
Car Company bas used the plaintiff's "Champion X" plug for the factory 
equipment of its cars, except for a few contracts hereafter mentioned, which 
were i)rocured by the défendant. In ail, the plaintiff bas sold to the Ford 
Motor Car Company a total of more than 4,000,000 of said plugs, which were 
in some respects différent from those theretofore munufactured by the plain- 
tiff and from those used by the Ford Motor Car Company. They are known 
as the open type, in which the two électrodes, between which the spark 
leaps, consist of pièces of wire, one straight and the other bent up at an acute 
angle. The steel shell of tlie plug is of a black finish, with the hexagonal 
part, for the wrench to engage, extending above the top of the engine of a 
predetermined size and length. Above the shell there is a bushing nut, de- 
signed to hold in place an insulating porcelain, which in tum holds the 
straight électrode. This porcelain has concealed within the shell a lower ex- 
tension, known as the petticoat, and ouly the upper part projects above the 
bushing nut, showing a white cylindrical surface of somewhat more than half 
an inch. Above the white porcelain there is a brass nut, and above the 
brass nut a brass screw. Between the brass nut and the screw is held the 
wire from the magnéto, wliieh carries the current down the straight électrode. 

Ê=3For other cases see same toplc & KEY-NU.MBER m ail Key-Numbered Digests & Icdexes 
233 F.— 8 
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On the face of the part of the porcelaln abore the bushlng mut are printed 
the words, "Champion X" In red letters. 

It bas alwaya been the custom of the plalntlfC to sell thèse plugs to the 
Ford Motor Car Company at substantially thelr cost, relying for its profits 
upon the replacements which users of the car must buy as the plugs wear 
out. Thèse replacement plugs the plalntifC sells to jobbers at anywhere from 
25 cents to 30 cents aplece, and the jobbers and repair men retall them to 
the trade at a list priée of 75 cents, whieh in practlce is reduced to 50 cents 
or less. In the Ford Manual, whlch is Issued to ail buyers of the Ford 
car, the Ford Motor Car Company recommends the replacement of thèse 
plugs by the same equipment with whieh the car is sold, and the plaintiff, both 
through this recommendation and the fact of the use of them in the car itself , 
bas established a large sale of its plugs In replacement, with much profit. 
Besides thls, the plaintiff bas spent large sums of money in advertising its 
Plug and in exploiting it through travellng salesmen. 

Until the year 1913 the défendant advertlsed and recommended for use 
upon Ford cars a plug of its own manufacture, whieh It called the "Spitflre." 
This was of a différent type from the "Champion X," havlng a closed bottom 
and nickeled sbell. The porcelaln whieh extended above the bushlng was 
also of a somewhat différent slze, and bore the legend, "Mosler's Spitfire." 
In the year 1913 the plaintiff proeured from the Ford Motor Car Company an 
order for 10,000 plugs to be made after a blueprint submltted at the time, 
whieh was in turn made exactly after the plaintiff's plug. This order the de- 
fendant filled, and later got further orders from the Ford Company, amount- 
ing in ail to about 100,000 plugs, both in thls country and Canada. Having 
made the plug, whieh was nearly indlstinguishable from the plaintiff's, it 
continued, however, to supply it to jobbers and repair men for use as re- 
placement of the Ford equipment, and has established a substantial business 
itself. The "hex" of the defendant's plug is slightly longer than the 
plaintiff's, and the porcelain is tbicker in diameter and slightly shorter in 
length ; the nut above the porcelain is knurled, instead of hexagonal, and the 
name "Mosler Superior" Is printed on ail the porcelains. Nevertheless, It is 
not disputed that the two plugs, unless placed side by side, are not dis- 
tinguishable to an inexpert eye, except by the substitution of the words "Mos- 
ler Superior" for "Champion X." Each has the sbell and bushlng nut finished 
in a duU black color, each has a whlte porcelain, and each a brass top nut. 
The replacement plugs are sold in separate cartons, and the gênerai appear- 
ance of the plaintiff's carton is absolutely dissiniilar from the defendant's. 
No claim of unfair compétition is made of the cartons. 

The plaintiff's position is that the change in the defendant's plug, from its 
former easily distinguishable "Spitflre" to the absolute copy of the plaintiff's 
"Champion X," results in substitution of the one for the other to buyers who 
seek replacement plugs. It proved some instances of such substitution by 
retall dealers, without the connivance of the défendant. It aLso proved 
that nine other kinds of plugs had in the past been sold for use in Ford care, 
ail readily distinguishable from its own and ail suitable for the purpose. 

The défendant replied by asserting that ail parts of its plug, and the propor- 
tion of those parts, were functional in its plug, and that none could be 
ehanged witbout affeeting either its cost or its value in use. It appeared that 
ail the parts were neeessary, but there was some dispute as to the form of 
the électrodes, the length of the "hex," and that of the porcelain above the 
bushlng nut. 

Livingston Gifford, of New York City, and Wilber Owen, of To- 
lède, Ohio, for plaintiff. 

William A. Redding and Ambrose O'Shea, both of New York City, 
for défendant A. R. Mosler & Co. 

C. A. Weed, of New York City, for défendant Benford Mfg. Co. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1,2] In cases of this character the question is always in the 
nature of a compromise between the plaintiff's security in his trade 
and the annoyance and expense imposed upon the défendant by im- 
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posing conditions upon him. Where it is equally easy for the de- 
fendant to adopt a new make-up, and the plaintiff is in real danger 
of losing future customers, courts do not hesitate ; even when the 
change is somewhat burdensome to the défendant, they will at times 
intervene. That the plaintiff's trade in replacement plugs is imperiled 
by the "Mosler Superior" seems to me quite possible, and, though no 
évidence of successful déception is produced, it is not necessary to 
do so. Collinsplatt v. Finlayson (C. C.) 88 Fed. 693. The plugs were 
confessedly originally made in exact accordance with the Ford blue- 
print, and are now structurally distinguishable only by such slight 
différences as would inevitably escape the eye, unless they are placed 
side by side. They are in color precisely like the plaintiff's plugs, except 
for the name upon theni, and dealers hâve attempted to pass them oft' 
as such. It seems to me, therefore, that there is a substantial dan- 
ger to the plaintiff's business in selling replacement plugs. A Ford 
owner, asking for a Ford plug, and wanting to get the kind lie had 
got with his car, might well be guided altogether by its gênerai ap- 
pearance. It is true that, if he observed the name, "Champion X," 
he would not be misled; but he might well not look at the name. 
Nor are the circumstances such that the color of the cartons counts. 
If the original plugs came in cartons, I should think that distinction 
enough, without more ; but they do not. Therefore the buyer can- 
not distinguish between the defendant's cartons, and the plaintiff's 
he bas never seen. It seems to me, therefore, that the plaintiff is 
entitled to some relief against such an absolute copy as is hère pre- 
sented. 

[3, 4] In such cases the first question is always whether the points of 
similarity are essential features of the thing sold. When they are, the 
right to copy them is necessarily involved in the right to sell that par- 
ticular thing; if the plaintiff is affected, it is his mischance that his 
manufacture has not become associated with some arbitrary and un- 
essential feature. Yet even hère it is often possible to insist upon the 
second comer's adding some arbitrary mark, itself not essential, by way 
of distinction. The case is in essence no différent from those of the 
secondary user of descriptive or geographical names. The plaintiff in 
both cases finds himself in such a position that his customers hâve come 
to associate his make with some feature which in its origin did not 
represent him at ail. It can make no différence that in cases of genuine 
secondary user the feature is itself a symbol, représentative, but rep- 
résentative of something else than the plaintiff's manufacture, while 
in cases like this the feature was not originally a symbol at ail. In 
each case the feature has become a symbol of the maker, and, when 
others use it, he runs the chance of losing his customers. There is 
equal reason in each case to compel the second corner to add some 
distinguishing mark to the feature to avoid its acquired meaning. Nor 
does it matter in substance whether the feature lies in the case or con- 
tainer or in tbe very thing itself. Coca Cola Co. v. Gay-Ola Co., 200 
Fed. 720, 119 C. C. A. 164; Id., 211 Fed. 942, 128 C. C. A. 440; Hiram 
Walker & Sons v. Grubman (D. C.) 222 Fed. 478. The limitation in 
application must be the feasibility of a mark which shall not be too 
burdensome. 
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In cases like Enterprise Mfg. Co. v. Landers, Frary & Clark, 131 
Fed. 240, 65 C. C. A. 587, Yale & Towne Mfg. Co. v. Aider, 154 Fed. 
2,7, 83 C. C. A. 149, and Grier Bros. Co. v. Baldvvin, 219 Fed. 735, 135 
C. C. A. 433, there were featnres added by the défendant which could 
hâve no purpose, and, what is more to the point, no effect, except to 
mislead the buyer into supposing the goods were of the plaintiff's 
make. They could be subtracted froni the article without affecting 
those features which controlled the buyer's choice. Such cases as 
Rushniore v. Manhattan Screw & Stamping Works, 163 Fed. 939, 90 
C. C. A. 299, 19 L. R. A. (N. S.) 269, Lovell-McConnell Mfg. Co. v. 
American Ever-Rcady Co., 195 Fed. 931, 115 C. C. A. 619, and Rush- 
more V. Badger P>rass Mfg. Co., 198 Fed. 17"-), 117 C. C. A. 255, avow- 
edly rest upon the same basis, yet the doctrine was in those cases press- 
ed very far, since the design of a motor lamp or horn may well be a 
part of the reason why the buyer chooses thcm. To deny the second 
comer the right to use that design seems rather to step beyond the 
principle which protects only such .symbols as are représentative of the 
plaintitï's manufacture, nor does ,it seem an entirely adéquate answer 
to say that the features enjoined are nonfunctional. It is only when 
the mechanical operativeness of the thing is certainly ail that déter- 
mines the buyer's choice that such a criterion is safe. Margarete Steifif, 
Inc., V. Bing (D. C.) 215 Fed. 204. 

In the case at bar there is no danger of losing sight of the distinc- 
tion suggested, if the test be applied of nonfunctional features, because 
a buyer will not choose a spark plug because its appearance pleases his 
fancy. liowever, I am not satisfied that any part of the defendant's 
plug is nonfunctional and could be changed without some sacrifice, or 
at least some chance of sacrifice, to its real mechanical value. The fact 
that in earlier plugs the shell électrode was not bent up has some force, 
yet the bend has some functional plausibility, and I am not prepared to 
take from the défendant that feature. The lengthening of the porce- 
lain is another feature, possible perhaps, but not certainly without some 
question, since it adds to the plug's fragility. More may be said for 
lengthening the hex ; but I think there are better and sufficient ways 
to distinguish the plugs than by imposing this requirement upon the 
défendant. It seems to me rather that if the défendant be required to 
change the color of the plug it will be a more certain means of distinc- 
tion, and will avoid the need of any mechanical change in what is a 
quite legitimate compétition. If, for example, the whole shell and 
bushing be nickeled, which could be donc at the trifling cost of 35 
cents per 1,000 and if a quarter-inch band of color be run around the 
top of the porcelain, which would add little or nothing more to the cost, 
it seems to me that not even a careless buyer would be misled. If he 
bought such a plug, I think he would be genuinely indiffèrent to its 
maker. 

Thèse changes impose some burden upon the défendant, yet the cost 
is not substantial, and the gain to the plaintifï may be real. To couple 
thèse changes with an elongation of both shell and porcelain would, it 
is true, add something, the appearance being thus wholly reorganized in 
form and color; but a buyer who was so careless as not to observe 
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the total change in color would not, I should suppose, be likely to at- 
tend to such changes in f orm. There is not, it must be remembered, any 
évidence, as is customary in cases of secondary user, that the buyers 
hâve in fact got used to associating the plug's structure with the plain- 
tiff's make. 

A question was raised at the trial of the kind of nickeling which 
might serve. It is enough to observe that the time which counts is 
the moment of purchase. If the plug bas a différent color then, it is 
enough, however the color changes thereafter. On this account the 
défendant will be f ree to adopt any other distinctive color than nickel 
on the shell and bushing nut, whether it wears off or not. If it chooses, 
it may dip the shells in any coloring material. 

Furthermore, it must be understood that any protection to which 
the plaintiiï is entitled dépends altogether upon its monopoly of the 
Ford motor factory equipment. In its direct compétition for the Ford 
business the défendant may co])y the plaintifif's plugs to the minutest 
détail, because the Ford Motor Car Company cannot be misled as to the 
manufacturer with whom it deals. If the défendant or any one else 
by such compétition can secure a substantial part of the equipment of 
that car, so that any given buyer may get either the plaintiiï's or some 
one else's, it would obviously be unjust to assume that, in seeking to 
replace his plugs with those which he originally got, he must want the 
plaintifif's plugs. The decree will be held open at the foot for modifica- 
tion upon proof of such a change. 

Courts often décline in decrees in such cases to indicate what fea- 
tures of the defendant's make-up need be changed ; but there appears to 
be no necessity of throwing the parties to a proceeding in contempt, 
when the matter turns altogether upon the précise distinction which 
will in the end be accepted. It bas been the custom in this district to 
provide more specifîcally the conditions upon which the défendant may 
compete, and I shall foUow that custom in this case. 

Therefore the decree will provide that the défendant will be enjoin- 
ed from selling its "Mosler Superior" plug as at présent organized, 
unless it change the color of the shell and bushing nut, and of the'por- 
celain, so as to distinguish their appearance. I will at présent go no 
further than to provide for such changes generally. The color of the 
shell and porcelain are at the defendant's option, so they be distinc- 
tive, and the porcelain be not marked in red in any way. The amount 
of the color on the porcelain, whether over the whole, or by a band, 
and, if so, the width of the band, I will also leave open. I hâve sug- 
gested a quarter-inch band at the top, and it rather seems to me that 
it should be so, but I am not ready finally to tie the défendant quite 
so closely as that, except that the name "Mosler" must be retained, or, 
in the case of plugs made for jobbers, the name of the jobber, or some 
trade-mark, in letters other than red, which shall be unlike "Cham- 
pion X." 

The decree will also provide for application at the foot in case any 
other maker shall secure a part of the Ford equipment business. 

[5] I see no occasion for costs, and each party will bear its own 
disbursements. The case appears to me one of honest trade différ- 
ences. 
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[6] I see no reason why tlie plaintiff should advertise its decree in 
any way. There is nothing unfair in the defendant's prior advertising; 
to correct, and, when that is the case, neither side should be allowed 
to scare off customers by the flourish of a decree. The plaintiff will 
therefore refrain froni any advertisement at the péril of losing its de- 
cree. 

On Motion to Settle Decree. 

A hearing has been had for the settlement of the decree in thèse 
cases, in which the plaintiff objects to the limitation of the injunction 
in respect of my permitting the défendants to furnish the Ford Motor 
Company with plugs made of a color precisely like their own. They 
suggest that precisely similar plugs in f orm and finish f urnished to the 
Ford Motor Company may become a means of confusion. The de- 
fendants thereupon accepted the suggestion of the plaintiff that the de- 
cree should include sales to the Ford Motor Company, provided that 
the requirement that the porcelain should be colored with a circular 
band be omitted. To this the plaintiff has agreed, and therefore the 
decree will simply require the défendants to color the shell and bush- 
ing nut with nickel or in some other appropriate way, and to retain up- 
on the porcelain the name of the dealer or of the maker in some other 
color than red. 



HUGHf::S Y. DELAWARE, L. & W. R. CO. 

(District Court, N. D. New York. May 25, 1916.) 

1. Masteb and Servant <©=3286(33) — Injuries to Servant— Actions — Fédér- 

al Employées' Liability Act. 

In an action under tlie fédéral Employers' Liabillty Act (Act April 22, 
1008, c. 149, 35 Stat. 65 [Comp. St. 1913, M 8657-8665]) for tlie death of a 
switchman mn down in the yards of défendant railroad company, tli(j 
question whether the company exerclsed due care in backing a train at 
night without placing lights on the rear car, or stationing a brakenian 
there with a lantem, h^ld, under the évidence, for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1020 ; 
Dec. iiig. <S=>286(33).] 

2. Master and Servant <®=3286(33) — ^Injuries to Servant — Dirrr of Gare. 

While it is the duty of a switchman in a railroad yard to avoid trains, it 
is the duty of the railroad company to take précaution to avoid running 
him down. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. 
<®=>286(33).] 

At La.w. Action by Esther A. Hughes, as administratrix of the 
estate of Thomas F. Hughes, against the Delaware, Lackawanna & 
Western Railroad Company. There was a verdict for plaintiff, and 
défendant moved to set aside the verdict and for a new trial. Motion 
denied. 

Chas. V. Byrne, of Syracuse, N. Y., for the motion. 
Cregg Bros. & Rulison, of Syracuse, N. Y., opposed. 

RAY, District Judge. Under the fédéral Employers' Liability Act 
the plaintiff Esther A. Hughes as administratrix, etc., obtained a ver- 

®=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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dict in lier favor for $3,710 damages for the death of Thomas F. 
Hughes, alleged to hâve been caused by the négligence of the défend- 
ant railroad company, and which death occurred in the early morning 
of the 4th day of August, 1914, in the yards of the défendant at Syra- 
cuse, N. Y., where Hughes was employed as switchman by the de- 
fendant. The court submitted to the jury the question of defendant's 
négligence in failing, if it did fail, to give proper and suitable warn- 
ings of the approach of its switching engine, backing two cars, to the 
plaintifï's intestate, Thomas F. Hughes, who must hâve been close by 
the side of or upon the tracks upon which said engine and attached 
cars were moving, or in having a man or lights on the moving cars 
and engine in such position as due care and circumstances required. 

The accident occurred at about 4 o'clock in the morning, just before 
the break of day, and when it was so dark that the employés could see 
only a car length ahead and that dimly. At the place where the acci- 
dent happened the freight track runs parallel vvith the main passenger 
track and at a distance of only 8 feet theref rom. Other switch tracks 
lead off from the freight track forming what is known as a ladder 
track. A switch post with a colored light, but giving but little Hght, 
was at the junction of each of thèse switch tracks to indicate its po- 
sition. At the time of the accident a long freight or coal train just 
coming in from Scranton, Pa., was passing and making the usual noise 
incident to the passage of such a train. On the other side of this main 
passenger track and running parallel with it, at a distance of ly-i or 8 
feet therefrom, was a "home track," or storage track, filled with cars. 
The main passenger tracks were 4 feet 8 inches from rail to rail, and 
hence it was nearly 20 feet from the moving cars on the freight tracks 
to the cars on the "home track." It was the duty of the deceased, 
Thomas F. Hughes, to attend thèse switches and throw them. In do- 
ing so he was required as matter of course to move up and down, 
and sometimes across, the tracks. As this freight train was passing, 
the switch engine with a refrigerator car attached ran upon the "home 
track," took on another car, moved back upon the main passenger 
track, and backed down towards the svk^itchman's shanty at a rate of 
about 5 miles per hour. No light was attached to either end of thèse 
moving cars. A man with a lantern was on top of this rear car, but 
his position thereon was somewhat uncertain. There was a light at- 
tached to the tender of the engine, but of course the hght was thrown 
to one side. The bell on the switch engine was ringing. There were 
grabirons on one side of this rear car and near the rear end, and also 
a stirrup for the feet, but none on the other. This yard in which thèse 
cars were moving vi'as very badly or imperfectly lighted. It was dark in 
this canal, so to speak, formed by the cars standing on the home track 
on the one side and the moving train on the freight track on the other. 

[1, 2] When last seen alive, Hughes, the plaintifï's intestate, was 
somewhere in the neighborhood of 100 feet or more northerly of the 
Bwitchman's shanty. Hère he passed a few words with the conductor 
of the freight train or engine, and then the conductor moved norther- 
ly with his back to Hughes and to the other side of the passenger track, 
and Hughes moved southerly along this passenger track towards his 
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shanty with a lighted lantern in his hand. The conductor havîng 
passed over the track, caiight onto the side of one of thèse moving 
cars being backed southerly, and almost immediately felt a jolt and 
gave a signal to the engineer to stop, wliich was done, and the body of 
Hughes was found under this train. He was badly injured and dead. 
His hat or cap was found upon the coupling apparatus at the south- 
erly end of the car. It is fair to infer that Hughes was moving south- 
erly, either by the side of the passenger track and so close thereto that 
he was hit by the moving car, and knocked down and run over, or 
that he was moving southerly upon the track when struck by this moving 
train. No one savi^ him after he turned away from the conductor, and 
the man with the lighted lantern on top of this car which struck Hughes 
testified that he did not see any one, nor anything upon the track. In- 
deed, it is quite probable that from where he was, owing to the darkness, 
he could not hâve seen Hughes, if there, and he had been looking al- 
most directly at him. The jury could find under the évidence that the 
noise of the passing train on the freight track completely drowned the 
noise of this approaching train backing down towards Hughes on the 
passenger track, and the sound of the bell as well. If Hughes turned 
and looked, it is by no means certain that he could see the man with the 
lantern on top of the moving car, or the approaching cars. 

It was claimed on the trial, and insisted, and the court submitted the 
(luestion to the jury, that the défendant was négligent in backing this 
train on the passenger track, under the circumstances and in view of 
the surroundings and conditions, without having a light either on tlie 
side of the rear car nearest Hughes, or a man there with a light, 
and the jury found that it was négligence to move that train on the 
passenger track backward towards the switchman's shanty under the 
circumstances and surrounding conditions without such précaution, 
which was perfectly feasible. There was some évidence that this had 
been done on other occasions, one at least; but it is apparent to any 
intelligent man that a light could hâve been attached to one side of the 
rear end of this moving train — that is, the end nearest Hughes — or that 
a man taking hold of the grabiron and with his foot in the stirrup and 
holding a lantern could hâve seen the track for some little distance in 
front of the moving train as it proceeded towards the shanty. I think 
the case was properly submitted to the jury, and that the évidence 
presented a question of fact for the jury to détermine, and that the 
verdict should not be disturbed. 

Southern Railway Co. v. Smith (C. C. A. 6th Circuit) 205 Fed. 360, 
123 C. C. A. 488, is a case closely in point. It is there held : 

"While it is primarily the tluty of a switchman In railroad yards to be ou 
the lookout and keep eut of the way of moving engines, there is a concurrent 
or seeondary duty, independent of statute or rule, on the part of those in 
charge of such moving engines, to keep such lookout as is reasonal>ly necessary 
to avoid injury to an emîjloyê who may negleet to proteet hlmself, and the 
estent of such duty is measured by the peculiar circumstances of the case. 

"Whlle plalntiff's intestate, who was a svî'itchman in defendant's railroad 
yards, was walblng along a track in the yards at night, he was overtaken aud 
killed by an engine which was 'drifting' or moving slowly behind him on the 
track, making very little noise. Its headlight was dim, and rendered more so 
by the electric yard lights, and there was a train passing ou an adjoining track, 
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vvhich covered what noise the engine made. It eould bave been stopped with- 
in 10 feet, but the engineer did not see deceased. Held, tliat the faets tended 
to show that the engineer was négligent, and his négligence had a causal rela- 
tion to the injury, and that a verdict for plaintiff was supported by the évi- 
dence." 

The facts are very similar. It is by no means certain that Hughes 
was walking upon the tracks. It was very dark. There is no pre- 
sumption he was upon the track. He could hâve been struck, and 
knocked upon the tracks, and run over, if by miscalculation he stepped 
too close to them. In the instant case, as in the case referred to, the 
noise of the engine and cars on the passenger track, which struck 
Hughes, may hâve been entirely drowned by the noise of the passing 
train moving on the f reight track, only 6 or 7 feet f rom Hughes. We 
must take into account the overhang of thèse cars, the noise of the 
freight train, and the intense darkness at this point. The jury well 
may hâve found that to move thèse cars by backing down on the pas- 
senger track, under such conditions and surroundings, in the darkness, 
with no hght at ail at that end of the train, and only a man with a 
lantern on top of the car, was négligence. It was, of course, the duty 
of the défendant and of those moving thèse cars to keep such lookout 
as was reasonably necessary to avoid doing injury to an employé who 
under the circumstances might hâve neglected to fully protect and 
care for himself. The extent of the duty depended on the circum- 
stances of the case, and the question was in my judgment one for the 
jury to détermine. 

The motion to set aside the verdict and for a new trial is denied. 



THE MARY. 

(District Court, W. D. Washijigton, N. D. March 6, 1916.) 

No. 31;». 

1. Admiralty <©=3l24 — Proceedings — Pkoctor's Fees. 

Under Eev. St. § 824 (Conip. St. 1013. § 1.378), providing that for each 
deiM>sition taken and admitted lu évidence in a cause a fee of |2.50 
shall be allowed the libelant's proctor, the libelant's i)roctor is not entitled 
to fees for the déposition of a wltnoss whose testimony was immaterial. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 836-857 ; Dec. 
Dig. <S=»124.] 

2. Admiralty (g=>124 — I'koceedings — Witness I"^es — "Court." 

Kev. St. § 848 (Comp. St. 1013, § 1452,1, provides that witnesses, for 
eadi day's attendance in court or before any offlcer pursuant to law, shall 
receive 5=1.50. Act May 27, 1908, c. 200, 35 Stat. 377 (Comp. St. 1913, § 
1453), déclares that witnesses and jurors in the United States courts of 
Wasliington shall be entitled to receive, for actual attendance in any 
court or courts and for the time necessarily occupied in going to and 
returning, $3 per day. Held that, as at common law costs could not 
be ta.xed, statutes providing for taxation of costs should be strictly 
construed, and therefore, as a court is a place where justice Is judicially 
administered, and includes the judge, .lury, and necessary offlcers, a com- 
niissioner before whom testimony was taken is not a "court," and a 
libelant, whose witnesses were e.xamined before a commissioner, is not 

Ê=3For otiier cases see same toplc & KKY-NUMBEK in ail Key-NumbereU Digests & Indexes 



122 233 FEDERAL EEPORTEK 

entitled to hâve his witness fées taxed iinder Act May 27, 1908, but the 
fées will be taxed under the old act at $1.50 per day. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 836-857 ; Dec. 
Dig. <S=>124. 

For other définitions, see Words and Phrases, First and .Second Séries, 
Court.] 
3. Statutes ®=>219 — Constructio:^. 

The construction of a statute given by the lieads of tlie various depart- 
ments of the government should be considered by the courts. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. S§ 29t>, 297; Dec. 
Dig. (S=>219.] 

In Admiralty. Libel by J. F. McCullough and others against tlie 
schooner Mary. On motion to retax costs. Granted in part. 

James Kiefer, of Seattle, Wash., for libelants. 
Daniel Landon, of Seattle, Wash., for claimant. 

NETERER, District Judge. This is a motion to disallow proctor's 
fées on taking testimony beforc a court commissioner of 10 witnesses 
for libelants and cross-examining threc witnesses for claimant, at $2.50 
each, a total of $32..ïO, and also to disallow the per diem of witness 
Christensen, on the ground that his testimony is immaterial, and to 
rediice the per diem of witnesses examined before the commissioner 
to $1.50. This cause was referred to the commissioner to take tes- 
timony and report findings and conclusions, on motion of libelant, and 
thereafter came before the court on exceptions to the report, which,, 
after hearing, were denied. 

[1 1 IJbelant claims that under section 824, Rev. Stat. U. S. (Comp,. 
vSt 1913, § 1378), he is entitled to $2..S0 for proctor's fées for each 
witness produced and examined by him and for each witness produced 
by the claimant and cross-examined. The section provides that a 
charge of $2.50 may be madc "for each déposition taken and admitted 
in évidence in a cause. There is not a uniformity of opinion in the 
courts as to whether an examination before a commissioner shall be 
treated as a déposition under this act. In re Strauss v. Meyer (C. C.) 
22 Fed. 467; The Sallie P. Linderman (D. C.) 22 Fed. 557; Tuck 
V. Olds (C. C.) 29 Fed. 883; Ingham v. Tierce (C. C.) 2,7 Fed. 647;. 
Ferguson v. Dent (C. C.) 46 Fed. 88; Kaempfer v. Taylor (C. C.) 
78 Fed. 795 ; Barnardin v. Northall (C. C.) 83 Fed. 241 ; St. Mat- 
thew's Sav. Bank v. Fidelity & Casualty Co. (C. C.) 105 Fed. 161 ; Kis- 
singer-Ison Co. v. Bradford Belting Co., 123 Fed. 91, 59 C. C. A. 
221; Matheson v. Hanna-Schoelkopf Co. (C. C.) 128 Fed. 163; The 
Oregon, 133 Fed. 609, 68 C. C. A. 603. The Suprême Court, in Mis- 
souri V. Illinois, 202 U. S. 598, 26 Sup. Ct. 713, 50 L. Ed. 1160, it 
seems to me, has disposed of this matter, and upon the authority of that 
case the tax of $2.50 will be allowed as to ail the witnesses except 
Christensen, as to whom it is disallowed, his testimony being imma- 
terial, while it was stated at the bar that libelant called him in good 
faith, but had not ascertained that he had little or no knowledge. Par- 
ties may not speculate as to the knowledge of witnesses at the expense 
of the other party, and when they subpœna them they must do so at 
their péril. 

ig — 'g^r other cases see same topic & KBY-XUMBER in ail Key-Numbered Digests & Indexes 
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[2] The contention of the claimant as to witness fées, I think, must 
T)e sustained. At common law costs could not be taxed. They are 
créatures of statute, and recovery must therefore be predicated upon 
the statute, the provisions of which, being in dérogation of the com- 
mon law, must be strictly construed. Section 848 of the Revised Stat- 
utes (Comp. St. 1913, § 1452) provides that a witness "for each day's 
attendance in court or before any officer pursuant to law shall receive 
$1.50. * * *" In the act approved May 27, 1908, making appro- 
priations for sundry civil expenses (35 Stat. 377), it was enacted that: 

"Jurors and witnesses in the United States courts in the states of * * * 
Washington * * * .sliall be entitled to receive for actual attendance at 
any court or courts and fop the time necessarily occupied in going to and 
returning from tlie same, $3.00 a day. * * » " 

The claim is made by the libelant that the witness fées may be 
charged pursuant to this enactment rather than under section 848, 
supra. Congress in the last enactment, supra, distinguished between 
attendance at court and before other officers pursuant to lait: Black- 
stone, f ollowing Coke, says : 

"A court is a place where justice is judicially administered." 3 Comm. 24. 

This définition requires, however, to hâve added the présence of 
necessary officer.s — the judge or judges : 

"The only common and esseutial feature of ail courts is the judge or judges. 
So essential, indeed, that they are often called the court." Bouvier. 

An English writer (2 Bromm & H. Comm. 21) says : 

"In thèse courts tlie sovereign is supposed in contemplation of law to be 
Always présent, or at least is there represented by the judges whose power 
is but an émanation of tlie prérogative." 

The court, in Mich. Central, etc., Ry. Co. v. Northern, etc., Ry. Co., 
3 Ind. 239, holds that the terms "court" and "judge" are usually 

synonymous. Webster says : 

"Au officiai assemblage legally met together for the transaction of judicial 
business; a judge or judges sitting for the hearing or trial of causes." "A 
court is a place where justice is judicially administered ; the présence of a 
suffieient number of members of a body in the government, to which the 
public administration of justice isi delegated, regularly convened in au au- 
tliorized place." 

"In a broad sensé the term may include a judge and a jury as well as a 
judge and a clerk." 11 Cyc. 652, 653. 

"Any court which administers justice according to the principles and foruis 
of the common law." Anderson, ïaw Dictionary. 

A commissioner is not a court. Nixon v. U. S. (D. C.) 82 Fed. 23 ; 
In re Perkins (D. C.) 100 Fed. 950. 

Congress has provided District Courts, Circuit Courts, Suprême 
Court, Court of Claims, Suprême Court of District of Columbia, terri- 
torial courts, Court of Custom Appeals, etc. We bave no commis- 
sioner's court. District judges are empowered to appoint court com- 
missioners (Act May 28, 1896, c. 252, § 19, 29 Stat. 184) ; but the 
powers given do not bring the commissioner's hearing within the 
légal contemplation of a court. Congress distinguished between courts 
and officers. Courts hâve judicial power vested in them; while of- 



124 233 FEDERAL REPORTER 

ficers hâve not. A commissioner is at ail times subject to tlie control 
of the court when acting as an examining magistrate, and tlie court 
can assume control of the proceeding vvhenever justice maj' require 
that it should be donc. U. S. v. Berry (D. C.) 4 Fed. 779. And in 
this civil action the référence could hâve been recalled at any time, 
and it cannot be said that the taking of testimony before the commis- 
sioner is a hearing in court. Todd v. U. S., 158 U. S. 278, 283, 
15 Sup. Ct. 889, 890 (39 L. Ed. 982), where Justice Brewer said: 

"It camiot be pretended that one of those state officers while coruliuttiny; 
a prelimlnary investigation is holding a court of the United States. * * * 
The distinction Is reeognized by the statutes, section 1014, by which sundry 
.iudicial otiieers of the United States * * * are authorized to c-onduet 
an e.\aminatlon and Iniprlson or bail the défendant, 'for trial before sucli 
court of the United States as by law has cogiiizance of the offense' ; also sec- 
tion 011, -whleh provides that 'ail wrlts and professes issulng froin the courts 
of the United States shall be under the seal of the court from whlch they issue, 
and shall be signed by the elerk tliereof.' But a commissioner, Mke a justice 
of the peace, is not obllged to hâve a seal, and bis warrants may be under bis 
hand alone. Starr v. United States, 153 U. S. (;14, [34 Sup. Ct. 010, 38 L. 
Ed. 841]. * * * And a wltness is entitled to fces 'for each day's attend- 
ance in court or before any officer pursuant to law.' Section 848. Whlle a 
prelimlnary exanilnatiou may be In the strlctest seuse of the term a ju- 
dlcial proceeding, yet the language of the statute is not broad enough to 
include every judlcial proceeding lield under tlie laws of the United Statos. 
*■ * * Doubtless It was wlthln the power of Cougress to leglslate In this 
direction fully for the protection of every wltness called upon by the laws 
of tlie United States to give testimony in anv place aiul under any cirinini- 
staiices. Logan v. United States, 144 U. S. 203 [12 Sup. Ct. 617, 30 L. Ed. 
4291. Rut it has not as yet seen iit to do so, and has only provlded for lus 
protection when called as a witness in a court of the United States." 

This view of the officiai character of a commissioner is recognized 
in Ocampo v. U. S., 234 U. S. 100, 34 Sup. Ct. 712, 58 L. Ed. 1231. 
Congress must, from the language employed in the act, passed long 
after the décision in Todd v. U. S., supra, hâve intended witnesses 
appearing before a court — a court of record — to be distinguished from 
those attending before other officers. 

[3] The Comptroller of the Treasury (1 Comp. Dec. 43) and the 
Department of Justice (Attorney General's Instructions to United 
States ^Marshals, April, 1904, page 122, Instruction No. 774) hâve each 
construed the enactment of 1908, supra, as having no ap]3lication to 
witnesses appearing before commissioners, and considération should 
be given to the construction of statutes by the heads of departments. 
This being a spécial officer designated by the court to take certain tes- 
timony and report findings and conclusions, libelant cannot, under the 
provisions of statute, recover more than $1.50 per diem for each wit- 
ness. 

An order may be presented. 
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UNITED STATES v. RUBIN et al. 

(District Court, E. D. Pennsylvania. May 19, 1&16.) 

No. 3794. 

1. Pleading (©=33.50(3) — Motions — Rtjle for Judgment for Want of Suffi- 

CIENT AfFIDAVIT OP DEFENSE. 

A rule for judgment for want of sufRclent affldavit of défense is équiva- 
lent to a deiuurrer. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1075, 1077 ; Dec. 
Dig. <©==350(3).] 

2. Damages <S=>79(1) — Liqtjidated Damages. 

A provision In a bond flxlng the amount of forfeiture wlU be consider- 
ed as llquldated damages, agalnst which equlty wlll not relieve on breacb, 
where the amount flxod is not unconscionable and the damages are in- 
capable of actual measurement; but, If the amount Is unconscionable, 
equity wlll grant relief. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. § 164 ; Dec. Dig. 
<S=>79(1).] 

3. Damages <S=80(1) — Liquidated Damages — Déclarations in Contract. 

Though a forfeiture in a bond is termed liquidated damages, equity will 
grant relief where the amount flxed is unconscionable; but, if the trans- 
action be near the border Une between a penalty and liquidated damages, 
the déclaration that it is intended as liquidated damages may govern. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §5 170-172 ; Dec. 
Dig. <S=>S0(1).] 

4. Damages <S=79(1) — Liquidated Damages — Indemnity Bonds. 

Where the friends of an immigrant, who could not be received in the 
country, gave a bond so that they could care for him whilo he was 
awaiting déportation, and the bond contalned several conditions, the 
single forfeiture prescribed will, in suit for breach of only oue of them, 
be considered as a provision for llipiidated damages, where the damages 
resulthig from the breach are real and Incapable of measurement, and the 
amount prescribed may be recovered. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. § 1G4; Dec. Dig. 
©=79(1).] 

At Law. Assumpsit by the United States against Simon Rnbin and 
another. On hearing at trial without a jury. Judgment for plaintift. 
See, also, 227 Fed. 938. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. S. 
Atty., both of Philadelphia, Pa. 

William Linton and Harry A. Mackey, both of Philadelphia, Pa., for 
défendants. 

DICKINSON, District Judge. [1] This case is before the court 
a second time. The question now raised was presented on a rule for 
judgment for want of a sufficient affidavit of défense. This was the 
équivalent to ail practical intents and purposes of a demurrer, and in- 
troduced, together with the légal merits of the question involved, a 
question of practice. It seemed to be the better practice to refuse 
judgment, and let the question be raised as a trial question. Such a 
practice lias at least this merit: It saves the possibility of the same 
question being presented a second time to the appellate court. It also 

Ê=5For other cases s«6 same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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saves the drawing of the sometimes fine line of distinction between 
an inference of fact and a conclusion of law. The question can now as 
a trial question be disposed of finally, and the finding made is both a 
verdict and a judgment. The evidentiary facts are not in dispute and 
hâve been stipulated. The alien concerned belongs to the absolutely 
excluded class. Negatively stated, he did not belong to the class, mem- 
bers of which might be admitted upon giving bond to indemnify the 
authorities against the alien becoming a public charge. In the regular 
order of procédure, and under ordinary conditions, he would hâve 
been deported. This was impracticable, because the country from 
which he came was at war. In conséquence it was agreed tliat he 
should be placed in an institution for care and treatment. If this had 
been done, it would hâve afforded protection against the evils which 
the enforcement of an order of déportation would hâve afforded. The 
bond in suit was given, by which the défendants undertook to pay the 
United States $1,000 in case of default. Such default is admitted and 
the United States demands payment of the sum stipulated. 

[2, 3] A feature, if not, indeed, the controlling feature, in cases of 
this kind, is whether the actual damages suflfered are capable of ad- 
measurement. If they are, then the payment of a stipulated sum not 
related to the actual damages partakes of the character of an arbi- 
trary penalty, against the enforcement of which equity will relieve. 
When the damages are not so capable, and the stipulated sum is not 
unconscionable, and is within the limits of a fair and reasonable estimate 
of what the damages may well be, although definite proofs are not with- 
in reach, there the stipulated sum may not be regarded as a penalty. In 
a word, the enforcement of its payment would not be inéquitable. Let 
it always be remembered the légal obligation is complète. Défendant 
can be relieved only in equity. If there is no equity in the applica- 
tion for relief, none should be accorded. There is sometimes, in thèse 
cases, a subsidiary question. There may be the added feature of an 
express agreement that the stipulated sum is agreed damage. The légal 
contract with this added feature may be as unconscionable as it would 
be without it, and obviously a court of equity may grant relief as 
readily in the one case as the other. No one seeking to secure the 
power to enforce an inéquitable bargain can deprive a court of equity 
of its power to grant équitable relief. Such a stipulation does, how- 
ever, enter into the équitable considérations involved. If the trans- 
action were near the border line between arbitrary penalty and agreed 
liquidation of damages, such an agreement between the parties might 
become a deciding élément in the case. 

[4] When a bond has a single condition, the amount of the bond is 
the équivalent of an agreed liquidated sum. Where there are several 
conditions, it cannot be so assumed. In the absence of an agreed liq- 
uidation, the question of whether the damages can be definitely ascer- 
tained and established by proofs becomes a question of fact. On the 
rule for judgment this fact did not appear. Judgment was therefore, 
because of this, and for the practical reason before stated, refused. 
It now appears as a trial fact that damages, although real, are not such 
as can be admeasured. We are brought, in conséquence, face to face 
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with this question. The plaintiffs agreed to pay the sum of $1,000 
for the default which they admit. Should they in equity be relieved of 
this légal obligation? The conclusion that they should not be so re- 
lieved in the case of a bond such as this given to the United States is 
supported by the following cases : United States v. Lipkis (D. C.) 
56 Fed. 427; United States v. Rosenthal (D. C.) 210 Fed. 555 ; Brooks 
V. Wichita, 114 Fed. 297, 52 C. C. A. 209; Clark v. Barnard, 108 U. 
S. 436, 2 Sup. Ct. 878, 27 L. Ed. 780; Illinois Surety Co. v. U. S., 229 

Fed. 527, C. C. A. ; Id., 229 Fed. 533, — C. C. A. . Of 

thèse, the cases of Illinois Suretv Co. v. United States, 229 Fed. 227. 

C. C. A. , and 229 Fed. 233, C. C. A. , are controlling 

and forbid further discussion. 

The argument earnestly pressed upon our attention by counsel for 
défendants has for its basis (if, indeed, under the cases above cited, 
that will support it) the averment that this bond is the statutory bond 
prescribed by the act of Congress. This feature was discussed in the 
opinion rendered in disposing of the rule for judgment. To the view 
then expressed we adhère. It is confirmed by the ruling in the Illinois 
Surety Co. Cases, handed down since the former ruling in this case. 

We hâve disposed of the case on the understanding that trial by 
jury has been waived, and that the case was heard by the court sit- 
ting without a jury by agreement, in accordance with the Revised 
Statutes, and that the facts admitted in the argument appear by stipu- 
lation. Mention is made of this, because such a stipulation in form is 
not actually before us. 

The conclusion reached is embraced in the finding as a conclusion of 
law that the plaintiff is entitled to judgment for the sum of $1,000, with 
costs; and judgment is so rendered. 



FRONTIER S. S. CO. v. FRANKLIX S. S. CO. et al. 

(District Court, W. D. New York. March 14, 1916.) 

No. 1092. 

1. CoEPOKATioNS ©=642(1) — Pbocess — Service — "Doing Business" in State. 

A foreign corjwration, owning vessels eiigaged in transportlng merchan- 
dise on the Great Lakes, Is "doing business" in the state of New York, 
vvhere vessels doeked in port of that state, crews were hired, freights col- 
lected, and vessels were fltted out, repaired, or laid up for the winter, 
though at the time of service of the process no vessels happened to be ii» 
the New York port. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2520, 2521 ; 
Dec. Dig. <g=>642(l). 

For other définitions, see Words and Phrases, First and Second Séries, 
Doing Business.] 

2. Corporations <S=>668(12) — Process — Service or Pbocess — Doing Business 

IN THE State. 

Where a foreign corporation is actually doing business in the state, the 
fact that it has falled to file a certificate required by state laws, showlng 
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that It was doing business In the state, does not preclude service of pro- 
cess upon it witliin sucli state. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. § 2619; Dec. 
Dig. <S=j668(12).] 

3. CoKPORATiONS <g=3(î65(2) — Process — Service — Validitt. 

Wliere a foreign corporation was not rtoing business witliin a state at 
tlie tinie process was served upon it, tlie fact tliat, after service and re- 
moval to tlie United States District Court for tliat part of tlie state, prop- 
erty and vessels of tbe corporation cam'e witliin tlie district and attacii- 
ment was issued, does not give tbe District Court jurisdlctlon, though tlie 
fact that vessels reinaiued in the district is materlal on the question 
whether the corporation was doing business in the state. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2571, 2598; 
Dec. Dig. <S=50Gr)(2).] 

At Law. Action by the Frontier Steamship Company against the 
Franklin Steamship Company and another. On motion to quash serv- 
ice of summons. Motion denied. 

Brown, Ely & Richards, of Buffalo, N. Y., for plaintiff. 
Stanley & Gidiey, of Buffalo, N. Y., for défendants. 

HAZEL, District Judge. This is a motion to quash service of sum- 
mons upon the défendants Franklin Steamship Company and Fremont 
Steamship Company, corporations and citizens of the state of Min- 
nesota. The action was brought in the Suprême Court of the state 
of New York by the service of a summons only, and removed to this 
court after the complaint apprised the défendants that more than $3,- 
000, exclusive of interest and costs, was involved. The summons, 
without the complaint, was served November 15, 1915, on one Oakes, 
the gênerai manager, secretary, and treasurer of both défendants. He 
was not a citizen of this state, but was temporarily within the state at 
the time of service. A notice of appearance and a demand for a copy 
of the complaint were duly served by attorneys for défendants, and 
upon receiving the complaint the pétition for removal was at once 
filed. 

It is contended by plaintiff that by reason of such voluntary gênerai 
appearance, as indicated by the notice of appearance, the défendants 
are concluded from urging in this court that the summons was improp- 
erly served upon them, and that the légal effect of the service of the 
notice of appearance, according to sections 421 and 424 of the Code 
of Civil Procédure of the state of New York, was a voluntary submis- 
sion of the person to the jurisdiction of the court, which could hâve 
been avoided by appearing specially for the purpose of raising the 
question of jurisdiction by motion, or by allov^-ing judgment to be 
taken by default. Reed v. Chilson et al, 142 N. Y. 152, 36 N. 
E. 884. But the case of Crown Cotton Mills v. Turner (C. C.) 
82 Fed. ?>2)7, raises a doubt in my mind as to whether this rule is ap- 
plicable in this judicial circuit. In that case, an action brought in 
the fédéral court, wherein the summons alone was served and the 
défendant was unadvised until the service of the complaint that the 
fédéra! court had jurisdiction by reason of diversity of citizenship, 
Judge Lacorabe held that the filing of a gênerai appearance by de- 

(g=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & ladexe» 
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fendant did not constitute a waiver of his right to move to dismiss 
for want of jurisdiction of the person. There are, however, numerous 
fédéral court adjudications holding squarely that, in order to set aside 
service of a summons in an action brought in the state court, the ap- 
pearance of the défendant must hâve been spécial, and not gênerai ; 
a gênerai appearance depriving défendant of the right to object that 
an action within the gênerai jurisdiction of the court was brought 
in the wrong district. Upon this point it will suffice to direct atten- 
tion to Interior Construction Co. v. Gibney, 160 U. S. 219, 16 Sup. 
Ct. 272, 40 L. Ed. 401, Hoyt v. Ogden-Portland Cernent Co. (C. C.) 
185 Fed. 889, and cases cited therein. 

There is much to be said arguendo on both sides, although in Penn- 
sylvania Lumbermen's Mut. Life Ins. Co. v. Meyer, 197 U. S. 407, 
25 Sup. Ct. 483, 49 L. Ed. 810, the Suprême Court affirmed this court 
(108 Fed. 169) in holding that in a removable case, where it was 
shown that the défendant was engaged in business in this state, and 
that the cause of action arose within the state, full crédit must be 
accorded the state statute as to the manner of serving process upon 
a foreign corporation, regardless of whether the officer served was 
actually representing the corporation at the time of service. This 
question, however, may be passed by, in view of the conclusion reached 
by me that the défendant corporations were engaged in business in 
this state and district at the time of the service of the summons upon 
their représentative, the manager of the companies. 

[1] The affidavits show that the défendants during the year 1915, 
and prior thereto, were the owners of several vessels engaged in 
transporting merchandise on the Great Lakes, and operated a line of 
vessels carrying cargoes in Interstate commerce to and from Bufïalo, 
coming to this port periodically during the season of navigation, where 
freights were collected by local agents, crews paid ofï, and vessels 
fitted out, repaired, or laid up for the winter, as necessary, within 
the jurisdiction of this court. In thèse circumstances, even though 
none of the vessels happened to be in port at the time of serving the 
summons, I think that the corporations défendant were at that time 
transacting business within the Western district of this state, and 
that service upon an officer was good, and should not be set aside. 
Conley v. Mathieson Alkali Works, 190 U. S. 406, 23 Sup. Ct. 728, 
47 L. Ed. 1113; Pennsylvania Lumbermen's Mut. Life Ins. Co. v. 
Meyer, supra. 

The facts hère are essentially différent from those of Green v. 
Chicago; Burlington & Quincy Ry., 205 U. S. 530, 27 Sup. Ct. 595, 
51 L. Ed. 916, where the Suprême Court held that a nonresident cor- 
poration railroad company, not having tracks within the district and 
merely transacting the incidental business of soliciting freight and pas- 
senger traffic, was not doing business in that district, which would 
warrant the inference that it was there présent through its agent. 

[2, 3] Défendants' failure to file a certificate, as ordained by the 
state laws, that they were transacting business in this state, does not 
prove that they were not so engaged, and the cases cited by défend- 
ants on this point do not apply. I quite agrée that it is wholly imma- 
terial that vessels and property of the défendants hâve coma into this 
233 F.— 9 
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district since the beginning of this action, and that an attachaient has 
been granted thereon, for such facts alone would not give this court 
jurisdiction of the défendants. (Big Vein Coal Co. v. Read, 229 U. 
S. 38, 33 Sup. Ct. 694, 57 L. Ed. 1053, citing U. S. v. Brooke, 184 
Fed. 341, decided by this court); but the arrivai of boats owned by 
défendants and the keeping of them in this port for storing grain and 
wheat until navigation is resumed bears materially upon tihe question 
of the transaction of business in this district, wherein the summons 
was served in conformity with the statute of this state. 
The motion to quash service of summons is denied. 



JACKSON V. WILLIAM KENEFICK CO. et aL 
(District Court, S. D. New York. July 21, 1913.) 

Removal of Causes ®=>26 — Right to Removal — Reuand. 

An alien sued In the state courts of New York two dtlzens and resl- 
âents of Oklahoma. On défendants' pétition the cause was removed to 
the fédéral court. Judlclal Code (Act March 3, 1911, c. 231) $ 34, 36 
Stat. 1098 (Comp. St. 1913, | 1016), déclares that whenever a Personal 
action has been or shall be brought In any state court by an alien 
agalnst any citizen of a state, who Is, or at the tlme the action was 
commenced was, a civil officer of the United States, but a nonresident of 
the state wherein jurisdiction is obtalned by the state court by Personal 
service of proeess, such action may be removed to the District Court for 
the district In which the défendant shall hâve been served wlth proeess. 
Held that, despite this section, the case could not, over objections of 
the alien, be removed to the fédéral District Court for New York. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dlg. S! 60- 
63 ; Dec. Dlg. <S=26.] 

At Law. Action by Charles Jackson against the William Kenefick 
Company and William Kenefick, begun in the Suprême Court of New 
York, and removed to the United States District Court. On motion 
to remand. Case remanded. 

The plaintiff, an alien, sued two citizens and résidents of Oklahoma 
in the Suprême Court of the state of New York. The défendants re- 
moved for diverse citizenship. 

Brainard Toiles, of New York City, for the motion. 
Wollman & Wollman, of New York City, opposed. 

LEARNED HAND, District Judge. Were this question open to 
me as a fresh matter, I should décide in favor of the removal. I do 
not regard Ex parte Wisner, 203 U. S. 449. 27 Sup. Ct. 150, 51 L. Ed. 
264, especially after In re Moore, 209 U. S. 490, 28 Sup. Ct. 586, 706, 
52 L. Ed. 904, 14 Ann. Cas. 1164, as in any sensé overturning the 
preeeding authorities which had ail settled the rule in favor of re- 
moval. Those cases proceeded upon that clause of the section which 
alone applies to suits between citizens of différent states, and which 
therefore gives to a plaintiff citizen of the United States the right to 
object to the removal of his suit to a fédéral court, whose jurisdiction 
comprises the résidence of neither party. It is quite true that in princi- 
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pie there is no reason why a nonresident défendant should hâve less 
reason to fear the préjudice of a state court, when a nonresident citi- 
zen of another state sues him, tiian when an alien ; the fact is just the 
opposite. Yet the resuit seems to me rather to arise from construing 
the sentence which affects suits between citizens of différent states, as a 
limitation upon the gênerai provision that a défendant may be sued only 
where he résides, instead of an amplification of it. If it be construed as 
a limitation upon that provision, I cannot see any escape from the con- 
clusion that its only possible function is to give the plaintiff a right 
to object to a removal vi'hen the suit is between citizens of différent 
states, and from that it seems to follow that where the plaintiff is an 
alien the right to object does not exist, for concededly the District 
Court would bave jurisdiction over the subject-matter. It is a strange 
resuit, but some very strange results arise in this subject. I also rec- 
ognize the real difficulty arising from section 34 of the Judiciary Act 
mentioned by Judge Bourquin in Hall v. Great Northern Ry. (D. C.) 
197 Fed. 488; but that, too, does not seem to me conclusive. So on 
principle I should be for removal. 

Furthermore, while I agrée with Judge Lewis, in Sagara v. Chica- 
go, etc., Ry. (C. C.) 189 Fed. 220, that we cannot say with certaintv 
that Ex parte Tobin, 214 U. S. 506, 29 Sup. Ct. 702, 53 L. Ed. lOôf, 
and Ex parte Nicola, 218 U. S. 668, 31 Sup. Ct. 228, 54 L. Ed. 1203, 
settled the matter, and indeed had they been decided after Ex parte 
Harding, 219 U. S. 363, 31 Sup. Ct. 324, 55 L. Ed. 252, Z7 L. R. A. 
(N. S.) 392, we could say that they settled nothing at ail, still at the 
time both cases were decided, the Suprême Court was passing on such 
questions on the merits, and I think it a little strange that Ex parte 
Nicola, supra, should bave been decided "on the authority" of Ex 
parte Tobin, supra, if the meaning only was that in each case manda- 
mus was not the proper remedy. Indeed, I hâve personally no doubt 
that the court meant to distinguish each case from Ex parte Wisner, 
supra, for the reasons I hâve given, and that the rule bas remained un- 
changed. 

Nevertheless, the cases are in the most hopeless conflict. For the re- 
moval since Ex parte Wisner, supra, are Barlow v. Chicago & N. W. 
Ry. (C. C.) 164 Fed. 765, Id. (C. C.) 172 Fed. 513 (on rehearing), Smel- 
lie v. Southern Pacific (D. C.) 197 Fed. 641, and Bagenas v. Southern 
Pacific (C. C.) 180 Fed. 887, by the same judge. Against it are Ma- 
hopoulus v. C, R. I. & Pac. Ry. (C. C.) 167 Fed. 165, Sagara v. Chica- 
go, etc., Ry. (C. C.) 189 Fed. 220, Hall v. Great Northern Ry. (D. C.) 
197 Fed. 488, and Zerba v. Gilson Asphaltum Company, an unreported 
décision of Judge Marshall mentioned by Judge Eewis in Sagara v. 
Chicago, etc., Ry., supra. Ail thèse cases are in other circuits, and in 
our own are the décisions of Judge Lacombe in Kamenickey v. Cat- 
terall Printing Co. (C. C.) 188 Fed. 400, and of Judge Coxe in Odhner 
V. Northern Pac. Ry. Co. (C. C.) 188 Fed. 507. The first was based 
only upon the gênerai doubtfulness of the right of removal, but the 
second discussed the merits. It bas always been the rule in this dis- 
trict to follow prior décisions upon the same point and treat them as 
authoritative, and it would be very unwise in a case like this, full 
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of the greatest confusion, to weaken the force of a rule now twice en- 
forced since Ex parte Wisner, supra. While, therefore, my independ- 
ent conclusion would be otherwise, both on principle and authority, I 
shall remand this case under the authority of those décisions, 

It is only necessary to allude to the allégation that the assignaient 
was for the purpose of avoiding the jurisdiction of this court. Oakley 
V. Goodnow, 118 U. S. 43, 6 Sup. Ct. 944, 30 h. Ed. 61. 

Case remanded. 



DOHERTY et al. v. SMITH. 
(District Court, S. D. New York. July 10, 1915.) 

Removai. of Causes ®=>26 — Noneesident Parties. 

Where a nonresident citizen plaintiff sues nouresident citizen défend- 
ants in a State court, and the case is removed to tlie fédéral District 
Court, it will tte remanded on plaintiff 's objection. 

[Ed. Note. — For otlier cases, see Eemoval of Causes, Cent. Dig. §§ CO- 
63; Dec. Dig. ©=26.] 

At Law. Action by Henry L. Doherty, Frank W. Frueauff, and 
Charles T. Brown, partners doing business as Henry L. Doherty & 
Co., against Barton Smith, begun in the state court, and removed to 
the fédéral court. On motion to remand. Case remanded. 

Frueauff & Robinson, of New York City, for the motion. 
Elkus, Gleason & Proskauer, of New York City, opposed. 

LEARNED HAND, District Judge. In Jackson v. Wm. Kenefick 
Co. and Wm. Kenefick, 233 Fed. 130, filed July 21, 1913, I held that 
an alien might remand a case where he had brought it in the state court 
against nonresident citizens and they had removed. I foUowed Judge 
Lacombe in Kamenickey v. Cattarall Printing Co. {C. C.) 188 Fed. 
'400, and Judge Coxe in Odhner v. North. Fac. Ry. Co. (C. C.) 188 
Fed. 507, against my own judgment. It seems to me probable that 
Ex parte Tobin, 214 U. S. 506, 29 Sup. Ct. 702, 53 L. Ed. 1061, and 
Ex parte Nicola, 218 U. S. 668, 31 Sup. Ct. 228, 54 L. Ed. 1203, were 
intended to overrule Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 
51 L. Ed. 264, especially after the language of In re Moore, 209 U. 
S. 490, 28 Sup. Ct. 586, 706, 52 L. Ed. 904, 14 Ann. Cas. 1164; but 
the matter has given rise to great confusion. Judge Cochran, in 
Louisville & Nashville R. Co. v. West. Un. Tel. Co. (D. C.) 218 
Fed. 91, has written a most admirable opinion, in the reasoning of 
which I altogether concur, just as I concurred in the same reasoning 
in Jackson v. Wm. Kenefick et al., supra. 

So far as there is any différence between suit by aliens against non- 
resident citizens and suits by nonresident citizens against nonresident 
citizens, the right to remand seems more certain to belong to non- 
resident citizen plaintiffs, as I tried, perhaps not very clearly, to show 
in Jackson v. Wm. Kenefick et al., supra. Any authority allowing 
an alien plaintiff to remand, if anything, makes more strongly in favor 
of a nonresident citizen plaintiff's similar right. Perhaps Judge 

<S=3For otber cases see same topic & KëY-NUMBEB in ail Key-Numbered Digests & Indexes 
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Cochran is right in saying that the same considérations govern each. 
I am aware that under the rule of Ex parte Wisner, supra, no citizen 
défendant can remove to the fédéral court anywhere, except in the 
district of the citizen plaintifï's résidence, and, if the plaintiff be an 
alien, then not at ail. I do not feel free to disregard a décision of 
the Suprême Court for those reasons, till they hâve more clearly over- 
ruled their last expression. 

The matter is especially one in vvhich certainty is as important as 
anything else, there being no essential matter of justice or injustice in 
it. I shall adhère to the rule which has been laid down until it is 
otherwise decided by a higher court. It is most undesirable to hâve 
rulings on such inatters varying with différent judges. 

Motion granted to remand. The motion to make definite and cer- 
tain I do not pass upon. 



In re GRAKOYES. 

(Dihîtviet Court, E. D. l'einisylvaiiia. Jiine 6, lOlC.) 

Xo. 5:'A0. 

Bankruptcy <§=3l40(l) — Sai.e or Baiiment. 

Wliere personal propoity was deliverod iirider a contract of sale which 
fixed the time of iiaymont in the future, hut declared tliat tlie property 
should remain that of the seller until fully paid for, the contraet was one 
of sale, and not of hailinent, and title passed, so that on the bankruptcy 
of the purchaser the property could not be reclaimed by the seller. 

[Ed. Xote.— For other cases, ,see Bankruptcy, Cent. Dig. §§ 198, 199; 
Dec. Dig. c§;=ji40(l).] 

In Bankruptcy. In the matter of the bankruptcy of Abraham Gra- 
boyes. Upon certificate for review of order of référée sur réclama- 
tion claim of the (îoldberg Display Fixtures. Order reversed, with di- 
rections that order be entered dismissmg pétition for réclamation. 

See, also, 228 Fed. 574. 

Rearick & Illoway, of Philadelphia, Pa., for claimant. 
Carr & Steinmetz, of Philadelphia, Pa., for trustée. 

THOMPSON, District Judge. The fixtures in question were de- 
livered to the bankrupt before his bankruptcy under a written agrée- 
ment in the following f orm : 

"Goldberg Display Fixtures. 
"100-34 West 24th Street, ISfew York. 

"September 19, 1914. 
"Please sliip to the undersigned: 
Xame: A. Graboyes. Address: 1021 N. Front St. 

City: Phllada. State: Pa. 

"One of your display fixtures for which I agrée to pay the sum of |241.40, 
less 2% 30 days, or 60 days net. 

"Style: Main frame ; square end Ko. 14 — burlap wings ; 9 30/78. 
"No. of wings: (32) thiity-two— wood filled wings. 9 36/78—14 26/45. 
"Size of wings: 18 36/7S^— 14 36/4.5— wlre filled wings. 

©=5For other cases ses same topie & KKY-NUMBEE ia aU Key-Numbered Digests & Indexes 
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"Color burlap: Green — walI paper wings. 

"Canopy wlth electrie light deviee. Shelves: 12 slielves 2%". 

"Ijength over ail: Square end 10 feet long, No. 14 regular. 

"Any spécial road: l'enna. road Sliackamaxon St. 

"Fixture remains property of Goldberg Display Fixtures until fuUy paid. 

"AU shipments f. o. b. New York. 

"Tliis contract eovers ail the agreements between parties liereto, and I hâve 
read and understand the above contract and hereby acknowledge receii)t oï 
duplicate. 

"Salesman: G. A. Loral. Purchaser: A. Graboyes. 

"Remarks: . Por II." 

The référée decided that under a récent Pennsylvania décision the 
contract was one of baihnent, and granted the prayer of the pétition, 
ordering the return of the fixtures to the claimant. The référée evi- 
dently referred to the décision in the case of Sahm v. Bair, 56 Pa. Snper. 
Ct. 108, relied upon by counsel for the claimant. In that case an ac- 
tion of replevin was broiight by Sahm against Bair to recover posses- 
.sion of a horse, which Bair had purchased from one Snyder. The 
cjnestion for the jury was whether Snyder had purchased the horse 
from Sahm, or whether no sale had been consummated. The contro- 
versy arose ont of negotiations for a horse trade between Sahm and 
Snyder. There was évidence that Sahm, over the téléphone, had agreed 
to purchase a horse from Snyder for $45 and drove to Snyder's house 
to get it ; that Snyder, being pleased with the horse which Sahm was 
driviiig, inquired the priée, and Sahm oiïered to sell it for $143, part 
in trade for the horse to be bought from Snyder and the balance in 
cash. Snyder had not the money, and Sahm declined to sell except for 
cash ; but, for the convcnience of both parties and upon a statement by 
Snyder that he would like to give the horse a further trial, it was ar- 
ranged that it should be left at Snyder's place of abode, but that title 
was not to pass unless Snyder brought the money to Sahm the follow- 
ing afternoon. Snyder never took the money to Sahm ; the trade was 
never consummated, but Snyder sold the horse to Bair for $75. Bair 
defended upon the ground that he was an innocent purchaser and tirât 
the transaction was a conditional sale. Snyder testified that the sale of 
bis horse to Sahm for $45 had been consummated, and that he had paid 
$5 on account of the différence for the other. Under the contradictory 
testimony, the court left it to the jury to détermine whether there was a 
sale, or whether the horse, for the convenience of both parties, had 
been left with Snyder and title was not to pass until the price was paid. 
The jury found in favor of the plaintifï and the judgment was affirméd 
by the Superior Court. Under the évidence, the jury could well find 
that Snyder was not in possession as a bona fide purchaser, but nierely 
as a bailee, and the case is readily distinguishable from the one at bar. 

The agreement before the référée in the présent case was for a sale 
upon crédit, with the condition that title should not pass until the mon- 
ey was fully paid. The claimant attempted to retain the title as se- 
curity, but the transaction does not bear even the prima facie indicia 
of a bailment as in the case of In re Gehris-Herbine Co., 188 Fed. 502, 
where the transaction was held a conditional sale. I think the learned 
référée was in error in holding that the contract was one of bailment, 
and should hâve denied the prayer of the pétition under the authority 
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of the Pennsylvania décisions. Farquhar v. McAlevy, 142 Pa. 233, 21 
Atl. 811, 24 Am. St. Rep. 497; Kelly Road Roller Co. v. Spyker, 215 
Pa. 332, 64 Atl. 546. 

The order of the référée is reversed, and it is directed that an order 
be entered dismissing the pétition for réclamation. 



ILLINOIS CENT. R. CO. v. W. L. HOOPES & SONS et al. 
(District Court, S. D. lowa, Davenport Division. May 27, 1916.) 
Cabriebs ®=>li)6 — Cabriage of Goods— Action fob Fbeic4ht — Countekclaim. 
llnder Elkins Act Feb. 19, 1903, c. 708, 32 Stat. 847, and amendments 
tliereto Act Jiuie 29, 1006, c. 3591, § 2, 34 Stat. 587 (Comp. St. 1913, |§ 
8597-8599), wliich prohiblt discriminations in favor of shippers, and in 
View of the policy of the law as shown by rulings of the courts and the 
Interstate Commerce Commission, a shipper cannot, on being sued by au 
Interstate railroad conipany for freight charges, counterclaim for injuries 
to goods ; the railroad company being required to institute such suits, and 
it oi)ening the door to collusion and discrimination. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 879-887; Dec. 
Dig. ©=196.] 

At Law. Action by the Illinois Central Railroad Company against 
W. L. Hoopes & Sons and others, in which défendants counterclaimed. 
Demurrer to counterclaim sustained. 

Helsell & Helsell, of Ft. Dodge, lowa, and Cook & Balluff, of Daven- 
port, lowa, for plaintiff. 

J. F. Devitt, of Muscatine, lowa, for défendants. 

WADE, District Judge. Plaintitï's action is for unpaid freight 
charges. The défendant answers, and also files a counterclaim for 
damages based upon alleged in jury to the goods shipped. The plain- 
tiff demurs to the counterclaim : 

"For the reason that a claim for loss and damage growing ont of a freight 
shipment does not constitute a lawful offset against the claim of the Interstate 
carrier for unpaid freight charges." 

The demurrer is in effect a motion to strike the counterclaim, and 
the question is f airly presented whether a shipper can, when the freight 
which he justly owes is demanded, refuse to pay because of a claim 
for damages to the goods shipped. It simply involves the question 
of whether, in view of the spirit and purpose of the Elkins Act and 
amendments thereto, the courts should permit a counterclaim of this 
kind in an action to enforce the payment of charges for freight. 

"The purpose of Congress [in this législation] was to eut up by the roots 
every form of discrimination, favoritism, and inequality." L. & N. R. Co. v. 
Mottley, 219 U. S. 467, 31 Sup. Ct. 265, 55 L. Ed. 297, 34 L. R. A. (N. S.) 671. 

The courts and the Interstate Commerce Commission hâve uni- 
formly frowned upon every device and subterfuge adopted, which in 
any manner permitted any discrimination whatsoever between shippers. 

The railway conipany cannot accept any compensation other than cash for 
interstate transportation. C, I. & L. Railway Co. v. United States, 219 U. 
S. 486, 31 Sup. Ct. 272, 55 L. Ed. 305. 

igisFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The rallway company cannot extend crédit to one shlpper, whlle other 
shippers are compelled to pay promptly. Hocklng Valley Ry. Co. v. United 
States, 210 Ped. 735, 127 O. C. A. 285. 

A carrier cannot waive the statute of limitations in defending In an action 
for damages to freipht. Phillips v. Grand Trunk Ry. Co., 236 U. S. 662, 35 
Sup. et. 444, 59 L. Ed. 774. 

A carrier is net liable for damages resulting from a mistake in quoting a 
rate less than the full published rate. 111. O. R. Co. v. Henderson Co., 220 U. 
S. 441, 33 Sup. et. 176, 57 L. Ed. 290. 

Rule 48 of Conférence Rulings of the Interstate Commerce Com- 
mission holds: 

"A shlpper, havlng a money demand against an Interstate carrier, sought 
to offset it against the amount of a freight bill which he owed the carrier 
upon a shipment of merchandise. May this be lawfully doue? Held, that the 
two transactions hâve no relation one to the other, and that such a déduction 
from the lawful charges on the shipment could not be made." 

Tlie question involved in this case came before Judge Munger in 
C. & N. W. Ry. Co. V. Stein Co., 233 Fed. 716, and in a mémorandum 
opinion he held: 

"If a shlpper may be permitted to set off, in an action for freight earned 
by a carrier, claims for damages which the shipper allèges he has sustained, 
the court must prevent the usual right to make compromise of such suits, and 
must undertake the impossible task of holding the carrier to diligence and 
good faith in preparlng and presenting Its défense, in order to prevent the 
granting and receiving of rebates by insiduous agreement between the parties 
with référence to the disposition of the suit. The public policy evlnced by 
the acts of Oongress relating to Interstate commerce requires the déniai of 
the right to set-off in such cases, leaving the shippers an independent action 
to enforce any rights that belong to them." 

I am in full accord with thèse views expressed by Judge Munger. 
It is the duty of tlie carrier to collect ail freight charges, and, where 
necessary, to commence actions to enforce payment. To perform this 
duty it is necessary that the carrier shall commence action in the dis- 
trict where the shipper résides. Carriers are of ten compelled to main- 
tain actions in districts, and even in states, far removed from the 
district in which suits could be maintained against them. Very often 
the suits are for small amounts, and if the shipper can, by counter- 
claim, acquire jurisdiction of the carrier in an action for damages to 
freight, he can force the carrier to spend much more in prosecuting 
its action for freight charges than the freight charges amount to. 

A few years ago the nation was startled when it was found that 
favorite shippers were getting rich upon the rebates granted by car- 
riers. One of the devices used in granting such rebates was for the 
shipper to make a fictitious claim for damages to freight, which was 
promptly allowed. To permit counterclaims in thèse actions for freight 
charges would simply open the door to a renewal of this method of 
rebate; at least, it would cast suspicion upon the transactions — es- 
pecially in every case where a compromise was effected. Compromises 
are favored in law. If the défendant in this action has a valid claim 
for damages, both parties should be permitted to exercise their right 
to compromise the action; but, if such compromise were effected in 
a transaction involving the collection of freight charges, the court 
would be compelled to supervise it with the utmost care, in order, as 
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Judge Munger expresses it, "to prevent the granting and receiving of 
rebates by insiduous agreement between the parties." 

So important is it that the collection of freight charges shouldbe 
uniform as to ail shippers, so important is it that it be above suspicion 
of favoritism, that I feel that it is against public policy to permit a 
counterclaim of this kind to be pleaded, and the counterclaim will be 
stricken out. 



LUCCHETTI V. PHILADELPHIA & R. RY. CO. 
(District Court, E. D. Pennsylvania. May 25, 1916.) 

1. COMUfERCE <®=^27 — INTKRSTATE COMMERCE — ACTIONS — ESSENTIALS. 

For a railroad employé to predicate liability under Employers' Liabili- 
ty Aet April 2l>, 1908, c. 149, 33 Stat. 65 (Comp. St. 1918, §§ 86.57-S66.3), 
he must show, not only that the railroad company was eusaged in In- 
terstate coniiiierce, but that at the tlme of the injury he was engaged in 
interstate commerce work. 

|Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. Dig. 
<Ê=>27.] 

2. Pleading <&=5248(12) — Amendments — Right to Amend. 

A servant's cause of action resting on violation of statute is entirely 
distinct from his cause of action under tho connnon law, and he may at 
his option assert either or both ; but where he asserts only one of 
thoiii. and later the other by amendment, he is introduciug a new cause of 
action. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 694; Dec. Dig. 
<S==248(12).] 

3. Pleading <S==248(12) — Amendment — Rigiit to Amend. 

In a Personal injury action by a railroad employé, where the statement 
of claim averred that the company was engaged in interstate commerce, 
an amendment inserting omitted averments that the servant was engaged 
in sucli commerce at the time of the injury, states no new cause of ac- 
tion against whicli limitations niay hâve run, for, unless the action was 
brought under the fédéral Employers' Liability Act, the fédéral court 
had no jurisdictlon, and tlieretore it was obviously intended to state a 
cause of action under such act. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 694; Dec. Dig. 
<S==24S(12).] 

At Law. Action by Francesco Lucchetti against the Philadelphia 
& Reading Railway Company. Sur motion for leave to amend state- 
ment. Amendment granted. 

Francis J. Maneely, of Philadelphia, Pa., for plaintiff. 
Wm. Clarke Mason, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. [1] Plaintiff filed a statement of 
claim March 18, 1914. The cause of action meant to be set forth 
was one under the acts of Congress relating to employés of railroad 
common carriers engaged in interstate commerce. It is essential 
to a case under the statutes of the Upited States, not only that the 
défendant was at the time engaged in interstate commerce, but also 
(as the fact might be the défendant was likewise engaged in trans- 
portation within the state) that the plaintiff was, at the time the cause 
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of action arose, employed in iiiterstate commerce vvork. This is 
settled beyond the necessity of the citation of authorities laying 
down the ruling. The only objection interposed to the allowance 
of the motion is that by it a new cause of action is introduced. The 
practical value of the position asserted by the objection lies in this : 
That if the amendment is allowed the action was instituted in time. 
If the plaintiff is driven to a new action, the bar of the statute of 
limitations could be pleaded. 

[2] A party may bave two causes of action, which, although grow- 
out of the same fact occurrences, are distinct, separate, and différ- 
ent. One of theni, for illustration, may arise out of the gênerai 
principles of the law of négligence, and the other out of the provisions 
of a statute, state or fédéral. He may hâve the right to assert either 
or both. If he asserts one or both, and makes a shp in pleading 
bis averments of fact, he may amend. If, however, he brings bis 
action for the one cause, and wishes to change to the other, it is 
clear he is not amending the pleadings in the action brought, but is 
bringing in a new cause of action. 

[3] The statement of claim hère with sufficient clearness indicates 
it to bave been for a cause arising under the laws of the United 
States. This is further indicated by the fact that the action was 
brought in a court of the United States by a litigant who, for any 
other cause than one arising under the laws of the United States, 
could hâve brought no action. The action brought was therefore 
either for this cause or the court was without jurisdiction to en- 
tertain it. The statement of claim contains an averment of one of 
the essential facts above stated. This would not be a necessary aver- 
ment, unless the cause of action was that now asserted. It omits 
an averment of the other. This omission is shown to bave been by 
mistake. The conclusion (the correctness of which is not in question 
before us) that the statement is insufbcient in law because of the 
omission does not, in itself, involve the other conclusion, that sup- 
plying the omission would be the introduction of a new cause of 
action. The omission of an averment of damages would likewise 
render the statement short in necessary averments ; but supplying 
the omission through an amendment would concededly be amending 
the old statement, not the assertion of a new claim. 

The Une of distinction may be confidently drawn. It is sometimes 
easy and sometimes difiScult to détermine on which side of it a pro- 
posed amendment is. We think the présent amendment is on, the 
permitted side, and because of this allow it. There is nothing in the 
caseof Garrett v. Uouisville, 235 U. S. 308, 35 Sup. Ct. 32, 59 L. Ed. 
242, to condemn this view. On the contrary, the implication 
is otherwise so far as the ruling reflects the views of the Dis- 
trict Court and the Circuit Court of Appeals whose judgment 
was affirmed. Each of them suggested and tendered the offer of al- 
lowance of an amendment. There is the further thought in the 
présent case that this amendment was allowed before the statute 
had closed upon the plaintifï's right. 

The delay in acting upon this is unexplained, but the amendmenl 
ma) be now made under the allowance then given. 
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THE OCEANA. 

(District Court, E. D. New York. April 21, 1916.) 

1. Maritime Liens <g=29 — Liens roE Repairs and Supplies — Fédéral Stat- 

triE. 

Under Act June 23, 1910, c. 373, 36 Stat. 604 (Comp. St. 1913, §§ 7783- 
7787), one furnisliing repairs, supplies, or necessaries to a vessel on 
order of aiiy persou to whom the management l)y tlie vessel has been in- 
trusted by tlie owner in the port of supply is under no duty to inquire as 
to the authority of such person to bind the ship, and is entitled to a lien, 
unless something cornes to his linowledge to put him oo Inquiry, in which 
case his right to a lien is affected by such facts as he knows or by the 
exercise of reasouable diligence could hâve ascertained. If he has 
knovvledge that he is dealing with a charterer or an agreed purchaser in 
possession, he is put upon inquiry as to the terms of the charter or con- 
tract of sale and is bound thereby. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. g 48; Dec. 
Dig. ©=29.] 

2. Maritime Liens ®=530 — Liens for Repairs and Supplies — Consteuotive 

Notice of Contract of Sale. 

Under sucli statute, the flling in a county office under state laws of a 
contract of couditional sale of a ves.sel does not operate as constructive 
notice to one furnishing repairs, supplies, or necessaries to such vessel. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 37, 38 ; 
Dec. Dig. <@=»30.] 

3. Maritime Liens ©=^29 — Liens for Repairs and Supplies — Fédéral Stat- 

ute. 

While under act June 23, 1910, any person intrusted by the owner 
with the management of a vessel Is presumed to be his agent who may 
create liens for repairs, supplies, and necessaries, an agreed owner can 
appoint such an agent ouly when he is in possession of the ship, eitlier 
actually or constructively. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 48; Dec. 
Dig. <S=529.] 

4. Maritime Liens <S=>31 — Liens for Repaies and Supplies — Purchases by 

Pebsons Inteusted with Management of Vessel. 

The owner of a steamship made a contract for its conditional sale, to go 
into immédiate service on its delivery, which was to be as soon as certain 
preliminaries could be arranged. Within a very few days, and before 
formai delivery, agents of the purchaser, including the chief steward and 
commissary, went on board and took actual charge for the purpose of 
repairing, equipping, and supplying the vessel for sailing. Such agents 
ordered and received repairs, supplies, and other necessaries with tlie 
knowledge of the seller, whicli also knew that the bills therefor were not 
paid, but tooli no steps to notify the persons furnishing the same that 
they could not look to the vessel for payment. More than a month after 
delivery, the seller exacted a second payment on the purchase price with 
knowledge that a large sum was then due and uupaid for such supplies, 
etc., in violation of the terms of the contract of sale, which required the 
purchaser to promptly pay ail such bills, to keep the vessel fre© from 
liens, and to at once procure the release of any liens flled or claimed, and 
provided that on failure to comply with such requirements the- seller 
might terminate the contract and retalie possession. Held, that ail 
persons so furnishing repairs, supplies, and other necessaries both be- 
for and after formai delivery of the vessel, without knowledge or notice 
of the contract of sale, were entitled to liens as against the seller which 
had retaken possession under the contract. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 40 ; Dec. 
Dig. ig=>31.] 

®=5For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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In Admiralty. Consolidated suits to enforce maritime liens agaînst 
the Steamship Oceana ; the Morse Dry Dock Company, claimant. On 
exceptions to report of spécial commissioner. Exceptions sustained 
in part, and case returned for further findings. 

Charles F. Kelly, of New York City, for Conron Bros. Co. (1). 

Robinson Leech, of New York Citv, for Marvland Coal & Coke 
Co. (2) and W. A. Fletcher Co. (3). 
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Rollins & Rollins, of New York City, for Cornell & Underhill (30). 

Edgar R. Mead, of New York City, for M. K. Bowman-Edson 
Co. (31). 

MacFarland, Taylor & Costello, of New York City, for McQuade 
Stevedoring Co. (32). 

Henry W. Goodrich, of New York City, for R. G. Williams & 
Co. (33). 

Louis Halle, of New York City, for E. S. Alpaugh & Co. (34). 

Samuel Bernstein, of New York City, for Crandall Packing Co. 
(35). 

Elfers & Abberley, of New York City, for Charles R. Nolte (36). 

House, Grossman & Vorhaus, of New York City, for J. J. Eager 
Co. (37). 

Carpenter & Park, of New York City, for W. Brewer (38), W. 
Huus (39), H. A. Miller (40), E. C. Winters (41), F. W. Miller (42), 
J. W. Sullivan (43), J. J. Adler (44), J. E. J. Kiernan (45), F. Hopkins 
(46), W. Earle (47), J. W. Ackerman (48), and W. A. Mitchell (49). 
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James W. Prendergast, of New York City, for F. W. Devoe & 
C. T. Raynolds Co. (52). 

Blumenstiel & Blumenstiel, of New York City, for Anheuser 
Eusch Agency (53). 

Alexander & Ash, of New York City, for Frank W. McKee (56), 
Burns Bros. (57), and Mutual Steam Laundry Co. (58). 

Greene, Hurd & Stowell, of New York City, for Western Elec- 
tric Co. (59). 

Samuel D. Jones, of New York City, for Francis H. Leggett & 
Co. (60). 

Oscar A. Campbell, of New York City, for Liquid Carbonic Co. 
(62). 

Henry A. Blumenthal, of New York City, for H. C. Reese Co. (63). 

Abbott & Coyne, of New York City, for Gilbert & Morse (64). 

Herman Goldman, of New York City, for New York Belting & 
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Vaniderstine, Duncan & Barker, of New York City, for Kroe- 
schell Ice Macli. Co. (68). 
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(69). 

Armstrong, Brown & Purdy, of New York City (Pierre M. Brown 
and Wm. F. Purdy, both of New York City, of counsel), for claimant. 

VEEDER, District Judge. This is a Consolidated action embrac- 
ing 69 libels asserting maritime liens aggregating $43,289.93 against 
the steamship Oceana, of which the Morse Dry Dock & Repair Com- 
pany appears as claimant. For convenience of référence the num- 
ber given each lien claim in the spécial commissioner's report is 
added to the lienor's name in the list of appearances of counsel, and 
the varions lienors are hereafter referred to by number. AU the 
claims are for repairs, supplies, or other necessaries, within the mean- 
ing of the Act of June 23, 1910 (36 Stat. 604), relating to liens on 
vessels, save (3), which is in part for two booms and for repairing 
and carting a coal chute; (25), which is for towage; (27), which is 
for brokerage and tonnage dues and fées; (32), which is for steve- 
doring; and (38 to 49), inclusive, which are for pilotage. The Con- 
solidated action was referred to James K. Symmers, Esq., as 
spécial commissioner. His report was duly filed, and now comes be- 
fore the court upon exceptions filed by the claimant and by various 
libelants. The issues with respect to the claims for repairs, supplies, 
or other necessaries are confined substantially to the construction 
and application of the act of Congress of June 23, 1910. The spécial 
commissioner allows in full 21 of the claims for repairs, supplies, 
or other necessaries, aggregating $11,698.36, viz., Nos. (1), (4), (9), 
(11), (12), (16), (18), (19), (20), (21), (28), (29), (30), (31), (33), (34), (55), 
(57), (58), (64), and (69). He allows in part 25 of such claims aggregat- 
ing $21,459.12, to the extent of $10,681.46, viz.. Nos. (2), (3), (5), (6), 
(8), (10), (13), (14), (15), (17), (22), (23), (24), {Z7), (50), (51), (52), (53), 
(54), (59), (60), (62), (63), (65), and (66). That is to say, he disallows ail 
repairs and supplies ordered or delivered to the vessel prior to the 
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date upon which lie finds that the vessel was formally delivered to 
the purchaser under an agreement theretofore executed. He disal- 
lows in full eight of such claims, aggregating $6,934.28, viz., Nos. (7), 
(26), (35), (36), (56), (61), (67), and (68), on the ground either that 
the supplies were ordered or delivered prior to the date of formai 
delivery of the vessel, or that the libelants were put upon inquiry 
concerning the authority of the agreed purchaser to bind the vessel. 
With respect to the claims for liens other than for repairs and sup- 
plies he disallows ail, that is, (3 in part), (25), (27), and (32), save 
the claims for pilotage, (38-49) which are allowed. The commission- 
er also found, at the claimant's request, that the Oceana had her 
port of registry, New York, painted on her stern; that inquiry, even 
by téléphone, of the proper officiais of the New York Custom House, 
would hâve disclosed that the Morse Company was the registered 
owner of the Oceana; that such inquiry of the Morse Company, at 
either its Brooklyn or Manhattan office, would hâve elicited correct 
information concerning the title to the vessel and the provisions of 
the conditional bill of sale relating to liens ; and that inquiry of 
the master of the vessel would hâve resulted in the ascertainment of 
the situation, or at least enough to necessitate further inquiry. The 
claimant has filed exceptions to every allowance made by the spé- 
cial commissioner, save only in the case of pilotage (38-49). Of 
the eight libelants whose claims for repairs, supplies, or other neces- 
saries were disallowed in full, only five hâve filed exceptions, viz., 
(7), (36), (56), (61), and (67). Of the twenty-five libelants whose 
claims for repairs or supplies were disallowed in part, only sixteen 
hâve filed exceptions, viz., (2), (3), (5), (8), (14), (15), (17), (22), (37), 
(52), (54), (59), (60), (63), (65), and (66). Ail the libelants asserting 
liens other than for repairs and supplies hâve filed exceptions. 

As appears by a bill of sale filed in the office of the collector of 
customs at the port of New York the Oceana was purchased at mar- 
shal's sale March 13, 1914, by the Morse Dry Dock & Repair Com- 
pany, a New York corporation having its principal place of business 
in the borough of Brooklyn. On December 5, 1914, while the vessel 
was lying at its yard at the foot of Fifty-Sixth street, Brooklyn, the 
Morse Company contracted with the Bermuda-American Steamship 
Company, Limited, a Bermuda corporation, for her sale for $255,000 
upon conditions set forth in the contract. The purchase price was 
to be paid, $30,000 on account on the date of exécution of the con- 
tract, the balance in monthly installments of $25,000 each on Febru- 
ary Ist, March Ist, and thereafter as specified. Title to the vessel 
was tô remain in the Morse Company until the entire purchase price 
was paid. The contract further provided that before delivery the 
purchaser should deliver to the seller certain insurance policies ; 
also, that at the time of delivery the steamer should hold British 
Lloyds A-1 classification and inspection required for United States 
registry. The seller was required to provide before delivery certain 
specified equipment. It was further stipulated that the vessel should 
be delivered to and accepted by the purchaser not later than De- 
cember 19th ; that in the event of any contingency arising, not with- 
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in the control of the seller, which should prevent delivery of the 
vessel on that date, the seller should not be liable for damages for 
such delay, but in case of delay for more than 14 days thereafter the 
purchaser should hâve the option to cancel the contract, and the 
bill of sale (which the contract provided should meanwhile be exe- 
cuted contemporaneously therevvith and delivered to the Columbia 
Trust Company in escrow) was, in the event that the purchaser ex- 
ercised such option, to be returned to the seller, and the installment 
paid on the purchase price was to be repaid to the purchaser. Upon 
compliance with the terms of the contract, the bill of sale was to be 
delivered to the purchaser or its assigns. The purchaser was given 
the right to organize an American corporation to take title to the 
vessel, and in that event, at the purchaser's option, the bill of sale 
was to be made to the American corporation, which should, how- 
ever, be equally bound with the purchaser by ail the terms and con- 
ditions of the contract. Until the ship should be fuUy paid for the 
purchaser covenanted, among other things : 

"(a) To keep said ship elear of any liens from any cause, and if any lien or 
llbel is flled or asserted tlie same shall be immediately bonded by the purchas- 
er. The purchaser agrées to promptly pay current bills, for supplies and 
repairs to said ship and exhibit at reasonable tiuies the ship's accouuts and 
bills to seller's représentatives. 

"(b) To keep said shii> and equipment in good repair." 

Pursuant to this agreement, the purchaser paid $30,000 down, and 
the seller executed an absolute bill of sale of the vessel, which, together 
with a duplicate copy of the agreement, was deposited in escrow with 
the Columbia Trust Company. On December 9th the contract was 
filed in the office of the register of the county of Kings. At the same 
time it was offered for filing in the register's office of the county of 
New York, but was rejected because the vessel was not in that county. 
Counsel for the Morse Company at the same time sought to file the 
contract, or a copy thereof, for record in the office of the collector 
of customs of the port of New York, but it was refused for record 
on the alleged ground no law authorized the filing there of such an 
instrument. 

In order to operate the Oceana under American registry, the Ber- 
muda Company caused to be organized a New York corporation 
called the Bermuda-American Steamship Company of New York. C. 
V. Frith, who was a director in both companies, was président of 
the Bermuda Company. C. W. Morse was président of the New 
York Company. Crosby, one of the directors of the company, then 
or formérly purchasing agent of the Hudson Navigation Company, 
in which C. W. Morse was also interested, was employed as purchas- 
ing agent, and the purchaser went forward with its préparations to 
operate the Oceana in the Bermuda trade. Almost ail the repairs 
and supplies thereafter furnished and hère involved were ordered for 
the Oceana by Crosby, with whom many of the libelants had dealt as 
purchasing agent under his former employment. In most instances 
the libelants made no f urther inquiries ; those who did were assured 
by Crosby that the ship was responsible. Most of the bills for sup- 
plies were made to the Oceana, either alone or with the addition of 
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"owners" or "Bermuda-American Steamship Company"; in a few 
instances they were directed to the company alone. The Bermuda- 
American Company began at once to advertise extensively its opéra- 
tion of the Oceana in the Bermuda trade. About December lOth, 
Saunders, the chief steward and commissary, went aboard and took 
charge. He gives the date variously as the 8th, lOth, 14th, and ISth. 
But he does say unequivocally that he "was there ail the time from 
the lOth," "fitting out the whole ship." He made up a list of supplies 
required and discussed it with Crosby and the Morses. He had 35 
men at work on board. Coal had been ordered almost immediately 
upon the exécution of the contract. Soap was ordered on Decem- 
ber 9th, and paint and varnish at about the same time. On December 
14th réquisition blanks, order books, etc., were purchased. Arrange- 
ments were made on December 15th for supplying the crew with linen 
coats, and other supplies were ordered on the same day. Certain 
fittings of the vessel were removed by the purchaser on December 16th 
for replating. The captain, engaged by the purchaser, went aboard 
early in December. The crew were aboard and were measured for 
uniforms between December ISth and 20th. Capt. Pendlebury signed 
a receipt for a delivei'y on the 16th, and ail were delivered on board 
before the vessel left the claimant's yard. Cleaners removed blankets 
and returned them on December 18th. An order was given to the ship 
chandler on the 19th. Wanamaker's représentative went aboard and 
measured for bed spreads on December 20th. Certain steam packing, 
which had been ordered theretofore by the chief engineer, was put 
aboard on December 22d. Various other supplies were ordered and 
delivered to the vessel between the 22d and the 24th. The Oceana 
left the claimant's yard on December 25th for Pier 32, North River, 
from which she was to sail. She sailed on her first voyage on the 26th. 
E. P. Morse, treasurer and gênerai manager of the claimant com- 
pany, was often aboard the Oceana while she was in the claimant's 
yard, and saw deliveries made on board, and was fully informed. He 
says he asked to see the purchaser's accounts within a week after the 
vessel began to run. He knew early in January that the purchaser 
owed $10,000 in bills; the latter part of the month he was told by 
C. W. Morse that the amount was $25,000. About the middle of Jan- 
uary (or on January 24th), knowing that liens were being created, he 
sent auditors to examine the purchaser's books. The auditors were 
told that the books had not been written up, and access to the pur- 
chaser's accounts was only obtained upon threats to seize the vessel 
The auditors reported informally on January 30th that there were 
bills against the ship of $30,000. The auditors' formai report, dated 
January 26th, and received by the claimant on February Ist, disclosed 
bills payable by the purchaser amounting to more than $38,000. The 
claimant, through E. P. Morse, at once began negotiations with C. W. 
Morse about the payment of thèse bills, but neither then nor at any 
other time did the claimant communicate witli the supply men. The 
purchaser's first installment of $25,000 on the purchase price due 
February Ist was paid under pressure on February 8th. Through 
Capt. Pendlebury, who had formerly been in the claimant's employ. 
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E. P. Morse knew that the vessel was not carrying half her capacity ; 
and he forced payment of insurance premiuins just before the vessel 
sailed on her last trip at the end of February by threats of seizure. 
The second installment of the purchase price due March Ist not having 
been paid, the claimant demanded the bill of sale of the Columbia 
Trust Company, and on March 8th, upon the Oceaha's return from 
Bermuda, took possession in accordance with the terms of the contract. 
[1] The issue raised by the claimant's exception to ail the allow- 
ances appears in the following extract from the spécial commissioner's 
report : 

"Claimant contends that the various libelants were obliged to make in- 
quiry as to the ownership of the Oceana. As will be seen, some of them did 
make sueh inquiry of the agents of the agreed purchaser in possession, and 
were misled. But claimant says thls was not due diligence, and that the 
inquiry should hâve been made at the custom house, where the légal owner- 
ship was a matter of record. Claimant very ably contends that Oongress dld 
not intend to alter the law stated by the Suprême Court in the case of the 
Valencia, and that the supply men who failed to make any inquiry and 'shut 
tlieir eyes' as to the ownership of the vessel should be denied liens. Were 
the question one which I felt free to consider as open for a commissioner, I 
should hesitate before deciding otherwise, but the fédéral lien act bas 
already been so frequently interpreted by the courts as to show a marked 
trend of judicial opinion to the effect that Congress Intended to say and bas 
said in effect that a supply man may furnish necessaries to a vessel on the 
order of the owner, or of any one intrusted by the owner with the management 
of the vessel at the port of supply, and, unless something is brought to his 
attention which would suggest the duty of inquiry, he may présume that he 
bas a lien for the necessaries so furnished. If the supply man hâve notice 
that he is dealing with a charteror or agreed purchaser in possession, then he 
is obliged to inquire as to the authority of the person with whom he is dealing 
to conter a lien (The Eurêka [D. C] 209 Fed. 373), and, in the absence of 
inquiry, it will be coiiclusively presumed that, if inquiry had been made, 
the facts would hâve been ascertained (The H. 0. Grady [D. C.] 87 Fed. 237). 
This is the purpose of the proviso in the third section of the act to the effect 
that nothing in the act shall be construed to confer a lien vvhen the fumisher 
knew, or by the exercise of reasonable diligence could bave ascertained, that, 
because of the terms of a charter party, or agreement for sale of the vessel, 
or for any other reason, the person ordering the repairs, supplies, or other 
necessaries was without authority to bind the vessel therefor. But the lawful 
possession and management of a vessel at the port of supply croate a pre- 
sumption of the right to bind the vessel for supplies there furnished. To 
defeat the lien it must appear that something bas been brought to the atten- 
tion of the supply man which put bim upon inquiry as to the right of the 
person in possession of and operating the vessel to bind her for repairs, 
supplies, or other necessaries. The Thomas W. Rogers [D. C] 197 Fed. 772, 
afflrmed 207 Fed. 09 [124 C. C. A. 029] ; The City of Milford [D. C] 199 Fed. 
956 ; The lola [D. C] 189 Fed. 979 ; The Ha Ha [D. C] 193 Fed. 1013 ; N. 
Y. Trust Co. V. Bermuda, etc., Co. [D. C] 211 Fed. 9S9." 

I agrée with the spécial commissioner's conclusion, without hésita- 
tion. The purpose of the act was to remove by a plain and simple 
course of procédure the confusion into which the subject had become 
involved. Theref ore it did away with the artificial distinction between 
f oreign and domestic vessels ; it removed the presumption of crédit to 
the owner ; it superseded the state statutes conf erring liens for neces- 
saries; and it resolved the conflict of authority over the distinction 
between charterers and agreed purchasers in possession. Accordingly, 
the act gives a lien when supplies are furnished to a vessel upon the 
233 F.— 10 
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order of the owner or of any one authorized by him. It spécifies that 
any person to whom the management of the vessel at the port of 
supply shall hâve been intrusted shall be presumed to hâve been so 
authorized. If the materialman knows nothing about the authority 
of the person in possession of the ship, except that he is managing it, 
he may furnish the suppHes, and the ship will be bound for them. 
But he may know more. Consequently the proviso. But before this 
proviso can hâve any application something niust bave occurred to 
put the furnisher of the supplies upon inquiry. As Judge Rose pointed 
eut in The City of Milf ord (D. C.) 199 Fed. 956 : 

"It is to be nndei'stood In sucli sensé as wlU harmonize it witli tlie général 
purpose of tlie act. Tliat purpose was to make the management of a vessel 
ut its port of supp!.y presumptive évidence of the right to bind it for supplies 
there furnished. That purpose prevails unless it shall be shown that the 
person so managing the vessel was unlawfully or tortiously in possession or 
charge of It, or unless something has been brought to the lîiiowledge or at- 
tention of the person furnishing the supplies which in honesty and good con- 
science puts upon him the dut,y of inquiry as to whether the person who has 
the management of the ship has tlie right to pledge its crédit." 

The act does not mean that the furnisher shall not bave the right 
to rely upon the authority to bind the vessel presumed to exist in the 
officers and agents specified in the second section. It is only when 
he knows that such officers or agents do not hâve the requisite au- 
thority, or under the circumstances is put upon inquiry as to their 
powers, that the presumption becomes inoperative. There must be an 
actual restriction of authority by the owner in the first place, and 
in the absence of affirmative knowledge of such restriction, or of cir- 
cumstances which ought to raise a doubt in bis mind, the furnisher is 
entitled to rely upon the presumption and will acquire a lien, even 
if the ofiicer or agent in fact has no authority. The phrase, "knew, 
or by the exercise of reasonable diligence could bave ascertained,'' 
was adopted from The Kate, 164 U. S. 470, 17 Sup. Ct. 135, 41 h. 
Ed. 512, and was used in the act of Congress to make it clear that, 
if the furnisher know of the existence of a charter party or of an 
agreement for the sale of the vessel, he is put upon inquiry as to its 
terms, and cannot excuse himself by denying ignorance of the terms. 
should it turn out that the charterer or agreed purchaser had under- 
taken to furnish the vessel at liis own cost. 

[2] There was, of course, no constructive notice by virtue of the 
filing of the contract of conditional sale in conformity with the state 
statute. The act of June 23, 1910, expressly supersedes state statutes 
conferring liens on vessels, and under Rev. St. § 4192 (Comp. St. 
1913, § 7778), there is no constructive notice to anybody unless the 
bill of sale or conveyance is recorded in the office of the collector of 
the Customs where such vessel is registered or enrolled. Since this 
conveyance was not so recorded, we bave to deal, under the proviso of 
the third section of the act, not with constructive but with actual 
knowledge on the part of lienors, or the actual bringing to their atten- 
tion of some circumstances that would naturally put them upon in- 
quiry. 

Turning now to the issues raised by exceptions filed by various lien- 
ors, itjs çoiitended, in the first place, that the contract provision upon 



THE OCEANA 147 

which the claimant relies fails to show that the purchaser was "with- 
out authority to bind the vessel" for necessaries. The Hbelants' argu- 
ment that the covenant in question is a mère personal covenant be- 
tween the parties to the contract, and as such not binding upon the 
libelants, is obviously untenable. The only way in which a Hmitation 
of authority can be imposed under such circumstances is by a provi- 
sion of the contract. But it is argued, further, that the covenant by 
its terms does not purport to withhold authority to bind the vessel. 
It is simply an agreement on the part of the purchaser to pay ail bills 
promptly in order to protect the interest of the vendor under the terms 
of the conditional sale. The agreed purchaser is not deprived of au- 
thority to bind the vessel by reason of the fact that he is obligated to 
pay for supplies. The requirement that if any lien is filed it shall be 
immediately bonded is an implied admission that the crédit of the ves- 
sel may be pledged. Attention is called to the use of the term "ship's 
accounts and bills" in the covenant, and it is pointed out that this is 
the construction put upon the covenant by the claimant in practice. E. 
P. Morse testified that he considered payment within 30 days "prompt 
payment" as required by the contract. Hence, although he protested 
against the purchaser's default in payment of bills, upon the purchas- 
er's promise to pay them he was advised by his counsel that the claim- 
ant could not take back the vessel as for a breach of the contract. In 
other words, the incurring of bills against the ship was not regarded 
as a breach. This, too, apart from the fact that such advice from 
counsel was given on B'ebruary 8th, after the first installment on the 
purchase price was extracted from the purchaser by threats of seizure, 
and when many of the ship's accounts now in suit were, to Morse's 
knowledge (through his auditors' repoit), more than 30 days past due. 
The contract provision in question seems to me to bave been drawn 
with a view to providing against just such emergencies as arose. 
While the claimant could bind the purchaser by contractual obligation, 
it could not in reality deprive the purchaser of power to bind the ves- 
sel for supplies. If the purchaser did not pay for supplies furnished, 
the materialman furnishing them in good faith could assert a lien 
against the vessel by virtue of the statute, whatever the contract might 
say. In other words, it was clearly within the contemplation of the 
parties that liens might be incurred, but that in such event the pur- 
chaser would procure their discharge. I am of opinion, however, that 
notice of the contract would suffice to put persons dealing with the 
vessel upon inquiry. 

An issue of more serious import arises out of the lienors' exception 
to the conclusion reached by the spécial commissioner that the Oceana 
did not actually pass into possession and under the management of 
the purchaser until December 25th, in conséquence of which ail neces- 
saries ordered prior to that date were disallowed. The spécial com- 
missipner's report on this branch of the case is substantially this: 
While the New York company, of which Crosby was the purchasing 
agent, may be considered the agent of the Bermuda company, the 
agreed purchaser, prior to December 25th, neither Crosby nor the 
New York company was such an agent, to wit, an agent "appointed 
by an agreed purchaser in possession of the vessel," as by the terms 
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of the statute might be presumed to hâve aiitliority to bind the vessel. 
The statute gives the Hen when the suppHes hâve been ordered by "any 
person to whom the management of the vessel at the port of supply 
is intrusted," or rather such person is presumed to hâve authority 
from the owner to procure supplies for the vessel. The word "man- 
agement" is used in the act in its primary sensé of physical or manual 
control. Congress intended to make the basis of tlie presumptive au- 
thority from the owner such visible control in some authorized person 
as would probably influence materiahnen to the opinion that they were 
dealing vvith one having authority over the vessel. The spécial com- 
missioner points out that the terms of the contract (clauses 3, 4, 9, 
and 10) requiring certain things to be done in advance by both par- 
ties constituted a postponed delivery, and he finds that the vessel was 
not delivered into the purchaser's possession until she left the claim- 
ant's yard on December 2.Sth. 

[3] I am unable to agrée with this ruling by the spécial commis- 
sioner. It is unfortunate that section 2 of the Lien Act employs the 
terms "managing owner, ship's husband, master or any person to whom 
the management of the vessel is intrusted," to enumerate the func- 
tionaries who are readily reducible to and are described in section 3 
as "officers and agents." It is clear, however, that under the act any 
person to whom an owner intrusts the management of his ship may 
create liens, but that an agreed purchaser of a ship can only appoint 
such an agent when lie is in possession of the ship. Where there is 
nothing to limit the term, possession may be either actual or construc- 
tive; and I incline to the opinion that it is so employed in this act. 
From this point of view, and with respect to the matter of supplies 
and equipment hère involved, it would be quite in accord with the 
évidence to regard the vessel as having been legally in the possession 
of the Vendée from the date of the first payment on the purchase priée. 
That is, possession might well be construed to mean the intended right 
to enjoy the property. 

[4] But it is sufficient for the purpose of this case to décide that 
even upon the principle of visible control in some authorized person, 
which the spécial commissioner adopts as his guide, the évidence shows 
that the agreed purchaser was in possession of the vessel as early as 
December lOth, when the chief steward came aboard and took charge. 
The commissioner has expressly found that no ulterior significance is 
to be attached to the fact that the vessel was in the claimant's yard, 
inasmuch as the claimant was well known to be a repair, not an operat- 
ing, Company. The purchase was known to hâve been made for im- 
médiate use of the vessel in the Bermuda trade. To insure opération 
it was obviously the purpose of the contracting parties that the pur- 
chaser should be empowered to do everything necessary to prépare the 
vessel for opération, and the purchaser was' intrusted with her man- 
agement for the attainment of that object. The various acts of the 
purchaser from December lOth, which hâve been set forth in the 
statement of facts, were acts of possession. They were the acts 
necessary on the part of a purchaser coming into possession to put the 
thing to use. Having regard to the situation which existed from the 
lOth to the 25th of December, who save the agreed purchaser was in 
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apparent possession and management of this vessel? Certainly not the 
claimant. The only person on board who could be said to represent 
it was the chief engineer, who, by the terms of the contract of sale, was 
appointed by the seller until a certain amount of the purchase priée 
was paid. But the persons visibly in possession and management dur- 
ing this period were the agents of the agreed purchaser, beginning 
with Crosby, the purchasing agent, and Saunders, the chief steward 
and commissary. Crosby ordered the supplies, and Saunders received 
them on board, checked them up, and receipted for them. This was 
the usual procédure, and they were the customary agents through 
wliich and by whom shipowners purchased supplies, and the supply 
men, dealing with them in the ordinary course of business, were jus- 
tified in believing them to be what they usually were and then appeared 
to be. 

The claimant's course of conduct in the premises is a considération 
which should not be overlooked. Ail the cases dwell upon the im- 
portance of good faith. The proviso of the act is designed to protect 
the owner only if he bas tried to protect himself. New York Trust 
Co. V. Bermuda-Atlantic Steamship Co. (D. C.) 211 Fed. 989. The 
conduct of the complainant may be such as to convey the implication 
that he consents. The Thomas W. Rogers (D. C.) 197 Fed. 772; 
Id., 207 Fed. 69, 124 C. C. A. 629. Hère the seller had not only 
clothed the purchaser with the insignia of possession and management, 
but, with knowledge of what was transpiring, had permitted the agreed 
purchaser to hold itself ont as having possession and management. 
Although E. P. Morse knew early in January that there were bills 
against the ship for supplies to the extent of $10,000, and by February 
Ist had ail the détails of indebtedness aggregating $38,000, neither he 
nor anybody else on the claimant's behalf took any steps to warn 
people who had furnished and were continuing to furnish supplies 
to the ship that they could not look to the crédit of the vessel. He 
says the purchaser assured him that the bills were being paid. But he 
knew that they were not. The only inference to be drawn from the 
évidence is that the claimant's policy was to keep the vessel running 
in order to produce the revenue from which the installment payments 
due under the contract could be secured. When the first installment, 
due February Ist, was finally paid on the 8th upon threats of seizure, 
the claimant was content to accept the purchaser's stale assurance that 
the outstanding supply bills amounting to more than $38,000 would be 
paid ; and it was only because the purchaser f ailed to make the second 
payment on the purchase price that the claimant on March 8th took 
possession of the vessel. Yet the contract provided that in case of 
breach of any of its covenants the seller should bave the right to take 
possession of the vessel imniediately. The first express covenant re- 
quired the purchaser to pay promptly carrent bills for supplies and 
repairs, and to exhibit the ship's accounts and bills to the seller. Even 
the claimant's excuse that prompt payment meant 30 days' time is no 
justification, for, although the auditors' report received by the claim- 
ant on February Ist does not state when the bills therein listed accrued, 
the auditors had the bills before them, and that information, if not 
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chargeable to the claimant, was at least available to it ; indeed, in soine 
instances was actually known by it. Creditors were lulled into se- 
curity, instead of being warned. The purchaser used the income from 
opération to pay the claimant, while the supply men who made opéra- 
tion possible were put ofîf with promises. 

Other exceptions to the spécial commissioner's report are over- 
ruled. The report is accordingly confirmed; save in so far as it dis- 
allows a lien for repairs, supplies, or other necessaries furnished prior 
to December 25, 1914, in which respect it is disapproved, and a lien 
is allowed for ail necessaries furnished on and after December 10, 
1914, irrespective of the date of the order. Accordingly, the account 
of ail libelants who hâve fîled exceptions to the disallowance of a lien 
for their account, in whole or in part, on that ground, namely, (2), (3), 
15), (8), (14), (15), (17), (22)_, (37), (52), (54), (56), (59), (60),_ (61), 
(63), (65), (66), and (67), will be restated by the spécial commission- 
er, to whom the case is returned for that purpose. 



RUBBER & celluloïd HARNESS TRIMMING CO. v. F. W. DEVOE & 

C. T. REYNOLDS CO. 

(District Court, D. New Jersey. June 8, 1916.) 

1. Tbade-Mabks and Tbade-Names <g=>3(4)— Unfaib Compétition — What 

CONSTITTJTES TbADE-MABK. 

Where manufacturers of brushes had previously used the terms "glue 
set" or "cément set" to indicate the substance in which the bristles were 
set, a manufacturer, the bristles of whose brushes were set in rubber, 
cannot, by adoptlng the phrase "rubberset," acquire a trade-marli in 
that expression, for it is descriptive only. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 7; Dec. Dlg. <S=>3(4).] 

2. Tbade-Mabks and Tbade-Names <S=»71 — Unfaib Compétition. 

Where an expression used by a manufacturer in connection with his 
goods, although descriptive only, aequires a secondary signification, in- 
dicating that particular manufacturer's goods, other manufacturers will 
be restrained from using such terms in such a manner as to palm off 
their goods as those of the original appropriator, though he had no 
trade-marli thereln. 

[Ed. Note. — For other cases, see Trade-Marlis and Trade-Names, Cent. 
Dig. § 82; Dec. Dlg. <S=>n.] 

3. Tbadé-Mabks and Tbade-Names ®=»93(3) — Unfaib Compétition — Evi- 

dence — BUBDEN OF PROOF. 

In such cases it is not necessary that actual intent to defraud be 
shown; but, if the expression which has acquired the secondary mean- 
ing, indicating a particular manufacturer's goods, or one similar thereto. 
is used by another in such a way as would be likely to deceive the public 
in believing that the former's goods are those of the latter, it will be 
eonciusively presumed that It was intended to defraud. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 106 ; Dec. Dig. <S=93(3).] 

4. Tbade-Mabks and Tkade-Names <S=>71 — Unfaib Compétition — Whaï 

Constitdtes. 

Complainant acquired the patent for making brushes in which the 
bristles were set in rubber. After tlie time of the expiration of the 

©saFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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patent, comiilaiiiant adopted the naine "rubberset" for its brushes and 
extensively advertised them. Some time after expiration of the patent, de- 
fendants began to manufacture simllar brushes, and sold them under the 
name "set in rubber — Devoe." The name "Deroe" was part of the name 
of tlie défendant corporation. The name given by défendant to its brusli- 
es was placed on the ferrule of the brushes, the same place tliat complaln- 
ant nsed for the word "rubberset." Defendaut's catalogue ad%^ertlsed that 
its brushes were set in rubber and Its advertlsing placards l>ore the legend 
"set In rubber," and below "Devoe." Held that, though complainant did 
net hâve a trade-mark in the name "rubberset," yet, as Its bru.shes had 
become known to the public as "rubberset," défendant should not be al- 
lowed to use slmilar expressions in sueh a way as would tend to mislead 
the publie, and to place the words "set In rubber" on the ferrule of its 
brushes, though It niight use that expression on the handles, aoeonipanied 
by its corporate name, showing that the brushes were not made by com- 
plainant, while similar restrictions must be imposed on its advertising 
placards, though not on statements made in the catalogue issued under its 
own name. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Xames, Cent. 
Dig. § 82 ; Dec. Dig. ®=371.] 
5. ïeade-Marks and Tbade-Names <©=>98 — Unfair Compétition — Damages. 

Where defendaut's unfair compétition did not appear willful and fraud- 
ulent, complainant, though entitled to an injunetion, with damages and 
compensation, is not entitled to any accounting for profits obtained by 
défendant through its unfair methods. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 112 ; Dec. Dig. <S=^98.] 

In Equity. Stiit by the Rubber & Celluloid Harness Trimming Com- 
pany against the F. W. Devoe & C. T. Reynolds Company. Decree for 
complainant. 

Pitney, Hardin & Skinner, of Newark, N. J., and Charles C. Gill, of 
New York City, for plaintiff. 

Chauncey G. Parker, of Newark, N. J., for défendant. 

HAIGHT, District Judge. This suit was originally brought in the 
Court of Chancery of New Jersey, and was removed to this court be- 
cause of the diversity of the citizenship of the parties. It is based on 
alleged unfair compétition. Both parties are, and hâve been for many 
years, engaged in the manufacture and sale of brushes ; the plaintiff 
in brushes generally, and the défendant in paint brushes. The unfair 
compétition is claimed to exist in the way in vi'hich the défendant désig- 
nâtes, marks, and advertises certain kinds of its brushes. Prior to 1887 
brushes had been made by setting or holding the bristles in cément, 
glue, pitch, or rosin, and binding them to the handle by means of a 
métal ferrule. In that year there was issued to the plaintiiï, as as- 
signor of one James A. Read, a patent for a new process of making 
brushes, that of holding or setting the bristles in rubber and binding 
the same to the handle by a belt of rubber, or rubber and métal com- 
bined ; and in 1889 another patent was issued to it for the product of 
the process of the previous patent. Thereafter the plaintiiï began the 
manufacture of brushes according to the patented process, and has 
ever since continued to do so. For a number of years it designated 
and advertised the brushes so made as "Hard Rubber Set and Bound" 

iS^aFor other cases see same toplc & KEY-NUMBER In ail K«y-Numbereii Digests & Indexes 
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and "Hard Rubber Set" ; and in 1906 it procured the registratîon of 
each of those phrases as trade-marks, alleging that the former had 
been continuously used by it since !\']arch 1, 1890, and the latter since 
January 1, 1895. It had long been the custom in the trade to describe 
brushes according to the manner in which their bristles were set, as 
"cernent set," "glue set," "set in cernent," etc., for the purpose of dis- 
tinguishing them and the uses to which they could be put. Some could 
be used in solvents; others could net. 

Prior to 1905 the plaintifï had done very little, if any, advertising of 
its products, except in the ordinary way, through the médium of trade 
journals. In the spring of that year, and some time after the patents 
had expired (they having expired before the usual 17 years limitation, 
because patents for the same product and process had been granted to 
Read in Great Britain and France in 1885 ; see section 4887 of Re- 
vised Statutes, before amendment of March 3, 1897 [29 Stat. L. 693, 
c. 391, § 3]) the plaintifï inaugurated an extensive advertising cam- 
paign, and then adopted and caused to be registered as a trade-mark in 
the Patent Office the vvord "Rnbberset." This word had been suggested 
by one of its employés, as the resuit of the offering of a prize for the 
best name to be applied to its brushes. Thereafter a very extensive 
advertising campaign was engaged in, and has since been continued. 
Many thousands of dollars bave been expended therein. The adver- 
tising was carried on, not only in the trade journals (which had there- 
tofore been the customary method), but in magazines, newspapers, 
periodicals, display matter, etc. ; the idea being to reach the gênerai 
public as well as the dealers. For several years after the p]aintiff 
began to advertise thus extensively it had no competitors, as it had 
none before, in the field of making brushes accorcling to the rubber 
setting process. Shortly thereafter, however, other brush manufac- 
turers began to make such brushes and to put them upon the market. 
One of the first to do so was the "Rubber-Bound Brush Company," 
which at first designated its brushes as "Rubber-Bound," and later, 
after objection to the former name was made by plaintifï, as "Rubber- 
Vulc." The use of this désignation, as well as its corporate name, was, 
in 1912, enjoined by a decree of the Court of Chancery of New Jersey, 
which decree was subsequently affirmed by the Court of Errors and 
Appeals of New Jersey. Rubber & Celluloid Harness Trimming Com- 
pany v. Rubber-Bound Brush Company, 81 N. J. Eq. 419, 88 Àtl. 210, 
Ann. Cas. 1915B, 365, affirmed 81 N. J. Eq. 519, 88 Atl. 210, Ann. Cas. 
1915B, 365. At the time the plaintifï adopted the word "Rubberset" 
as its trade-mark, it designated its brush department as the "Rubber- 
set Brush Company," and so notified the trade. This was later changed 
to the "Rubberset Company." It has used this name on its brushes 
and in ail of its advertisements, catalogues, display matter, bill and 
letter heads, etc., since that time. Within a short time after the plain- 
tifï adopted the word "Rubberset" it commenced to use, on the ma- 
jority of its brushes, métal ferrules, on which it caused to be embossed, 
in large type, the word "Rubberset," and nothing more. C^n the wooden 
handle it printed the "Rubberset Company," and an arbitrary name 
(which was according to the trade custom), which designated the brand 
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of brush, but not its character, the word "Rubberset" denoting the 
latter. 

There is some dispute in the évidence as to whether other manufac- 
turers had not preceded the plaintiiï in so stamping or embossing the 
character of the brush on the métal ferrule. But I consider it estab- 
lished by the évidence that the plaintiiï was the first to do so, except 
that in a few isolated instances, which by no means established a trade 
custom, the words "set in glue" and a trade-mark had been theretofore 
imprinted, as distinguished f rom embossed, in small type on the f errules 
of brushes made according to that process. In 1911 the défendant for 
the first time began to make and sell brushes, the bristles of which 
were set or held in rubber, and it proceeded to advertise the fact that 
it was doing so, in its catalogues and othervvise ; not, however, by any 
means as extensively or in the same way as the plaintiflf did, but it 
f eatured this particular Une of goods. It also embossed on the ferrule 
the character of the brush, as it had not theretofore done with any 
other of its products, using the words "Set in Rubber — Devoe." On 
some brushes the words "Set in Rubber" were in one line and the 
word "Devoe" underneath, the letters of each word being the same 
size ; and in other brushes the words "Set in" were on one line, "Rub- 
ber" on another, and "Devoe" on a third. In each the words "Rubber" 
and "Set" were prominently featured. It also stamped on the wooden 
handle "F. W. Devoe & Company" and the arbitrary name which des- 
ignated the brand of the brush. It is the use by the défendant of the 
words "Set in Rubber" in its catalogues, on the brushes, and in its 
advertising and display matter, that the plaintiiï claims constitutes the 
unfair compétition, which is the subject-matter of this suit. 

The défendant contends that the word "Rubberset" is not a valid 
trade-mark, because it is merely descriptive of the process of manu- 
facture, of the characteristics, qualities, or ingrédients of the brush, 
and consequently that there can be no infringement of it, and that it 
has been guilty of no unfair compétition, because it has not only not 
used the word "Rubberset," but has accompanied the words "Set in 
Rubber," whenever used, with its own name, which it claims clearly 
indicates that the brushes are not manufactured by the plaintiflf, and 
thus has done ail that the rules of law require that it should do. It 
is not claimed by plaintiflf, either in its pleadings or in the arguments 
of counsel, that there is a technical infringement of a valid trade- 
mark; but it is insisted that under the facts in this case either the 
use of the words "Set in Rubber," alone, or the way in which the de- 
fendant uses them, constitutes unfair compétition, as the latter phrase 
is now understood in the law. 

[1] I think it entirely clear that "Rubberset" is not a valid trade- 
mark as applied to brushes made according to the Read process, be- 
cause it does not in itself indicate the origin of manufacture, but is 
merely descriptive of the process of manufacture — the essential char- 
acteristic of the brush — the same as "glue set," "cernent set," etc. 
Thèse latter terms, the évidence shows, had been used by manufac- 
turers to describe the manner in which their brushes were made, long 
before the plaintiflf began to use "Rubberset." The gênerai proposi- 
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tion upon which the above conclusion rests is, of course, so well set- 
tled as to need no citation of authorities ; but the correctness of its 
application to the présent case is demonstrated, I think, by the follow- 
ing cases, which are only a very few of those which might be cited: 
Standard Paint Co. v. Trinidad Asphalt Mfg. Co., 220 U. S. 446, 31 
Sup. Ct. 456, 55 L. Ed. 536; cases collected in the opinion of the 
Circuit Court of Appeals of the Eighth Circuit in the same case, Trin- 
idad Asphalt Mfg. Co. v. Standard Paint Co., 163 Fed. 977, 979. 90 
C. C. A. 195 ; Rice-Stix Dry Goods Co. v. T. A. Scriven Co., 165 Ked. 
639, 91 C. C. A. 475 (C. C. A. 8th Cir.) ; Florence Mfg. Co. v. Dowd,, 
178 Fed. 73, 101 C. C. A. 565 (C. C. A. 2d Cir.) ; N. Y. & N. J. Lub- 
ricant Co. v. Young, 84 N. J. Eq. 469, 94 Atl. 570; Mississippi Wire 
Glass Co. V. Continuons Glass Press Co., 79 N. J. Eq. 277, 81 Atl. 
374. The décisions of the New Jersey courts in the Rubber-Bound 
Brush Co. Case, supra, were based on unfair compétition, and it seems 
to hâve been assumed that the plaintifï's trade-marks were invalid 
as such. 

[2] But, as plaintiff contends, it is also well settled that words which- 
are not in themselves a valid trade-niark may, by association with the 
goods of a particular manufacturer, acquire a secondary signification 
difl'ering from their primary meaning and denoting the product of that 
manufacturer, and when this is made to appear their use in that sensé 
will be protected by restraining the use of the words by others in such 
a way as to amount to a fraud or déception on the public and to cause 
injury to those to whose employment of them a spécial meaning has 
become attached, upon the principle, which underlies the law pertain- 
ing to trade-marks, that the manufacturer of the particular goods is 
entitled to the réputation or good will which they hâve acquired, and 
the public is entitled to the means of distinguishing between them anJ 
other goods, or, in other words, to state it concisely, that no one may 
pass off his goods as and for the goods of another. Lawrence Mfg. 
Co. V. Tennessee Mfg. Co., 138 U. S. 537, II Sup. Ct. 396, 34 L- 
Ed. 997; Coats v. Merrick Thread Co., 149 U. S. 562, 13 Sup. Ct. 966. 
37 L. Ed. 847; Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 
Sup. Ct. 1002, 41 L. Ed. 118; Elgin Nat. Watch Co. v, Illinois Watch 
Co., 179 U. S. 665, 21 Sup. Ct. 270. 45 L. Ed. 365; French Republic 
V. Saratoga Vichy Co., 191 U. S. 427, 24 Sup. Ct. 145, 48 L. Ed. 247 ; 
Herring, etc., Safe Co. v. Hall's Safe Co., 208 U. S. 554, 559, 28 
Sup. Ct. 350, 52 L. Ed. 616; Standard Paint Co. v. Trinidad Asphalt 
Co.. 220 U. S. 446, 31 Sup. Ct. 456, 55 L. Ed. 536; Davids Co. v. 
Davids, 233 U. S. 461, 471, 34 Sup, Ct. 648, 58 L. Ed. 1046; Trinidad 
Asphalt Co. v. Standard Paint Co., 163 Fed. 977, 90 C. C. A. 195 
(C. C. A. 8th Cir.); Standard Paint Co. v. Rubberoid Roofing Ce, 
224 Fed. 695, 140 C. C. A. 235 (C. C. A. 7th Cir.); Samson Cordage 
Works V. Puritan Cordage Mills, 211 Fed. 603, 128 C. C. A. 203. 
h. R. A. 1915F, 1107 (C. C. A. 6th Cir.); Vacuum Oil Co. v. Climax 
Refining Co., 120 Fed. 254, 256, 56 C. C. A. 90 (C. C. A. 6th Cir.) ;: 
Fuller V. Huff. 104 Fed. 141, 43 C. C. A. 453, 51 L. R. A. 332 (C. C. 
A. 2d Cir.); Scriven v. North, 134 Fed. 366, 67 C. C. A. 348 (C. C. 
A. 4th Cir.); Zittlosen Mfg. Co. v. Boss, 219 Fed. 887, 894, 135 C. 
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•C. A. 551 (C. C. A. 8th Cir.); United Lace & Braid Mfg. Co. v. 
Barthels Mfg. Co., 221 Fed. 456 (D. C. E. D. N. Y.) ; International 
Silver Co. v. Rogers Corp'n, 66 N. J. Eq. 119, 57 Atl. 1037, 2 Ann. 
Cas. 407, affirmed 67 N. J. Eq. 646, 60 Atl. 187, 110 Am. St. Rep. 
506, 3 Ann. Cas. 804; Rubber & Celluloid Harness Trimming Co. v. 
Rubber-Bound Briish Co., 81 N. J. Eq. 419, 88 Atl. 210, Ann. Cas. 
1915B, 365, affirmed SI N. J. Eq. 519, 88 Atl. 210, Ann. Cas. 1915B, 
365 ; Thompson v. Montgomery, 41 Ch. D. 35 ; Wotherspoon v. Currie, 
L. R. 5 H. L. 508; Reddaway v. Banham, [1896] A. C. 199, 25 Eng. 
Rul. Cas. 193. 

Nor can I perceive that the rule laid down. by the English cases 
above cited is in any way weakened by the décision of the House of 
Lords in Cellular Clothing Co. v. Maxton & Murray, [1899] A. C. 
326, as défendant seems to contend. No distinction is made in the 
cases respecting the gênerai applicabihty of the foregoing principle, 
and there can be none in reason as is vvell pointed out in Trinidad 
Asphalt Co. V. Standard Paint Co., 163 Fed. 982, 90 C. C. A. 195, to 
words which are unavailable as technical trade-marks because they 
are geographical, descriptive, generic, or names of individuals ; but 
its spécifie application in any particular case may vary according to 
the nature of the word, both because one kind of a word — for instance, 
a generic one — may more readily acquire a secondary meaning than 
a descriptive one, as may also its use be more likely to deceive. The 
difficulty in any given case arises in determining whether a word or 
words hâve acquired a secondary meaning, and, if so, what must be 
shown to entitle one to relief, and the nature of the relief to be given. 

[3] The first question to be decided is, therefore, whether the 
word "Rubberset" bas acquired a secondary signification or meaning 
of origin of manufacture ; in other words, whether it bas come to 
mean to the public brushes manufactured by the plaintifif. This is a 
question of fact. It was found by Vice Chancellor Howell in the 
Rubber-Bound Brush Co. Case, and bis finding was unanimously con- 
curred in by the Court of Errors and Appeals of New Jersey, that it 
had acquired such a meaning; and while I bave not had the benefit 
of an examination of the évidence which was before him, I think I 
am safe in assuming that it was of no more probative force than that 
which was offered in this case. Without attempting to review the évi- 
dence (which I think would serve no useful purpose) I unhesitatingly 
concur in bis finding, and conclude, on the facts in this case, that it bas 
acquired such a secondary meaning, not only among manufacturers, 
but among dealers and the gênerai public. The évidence furnishes 
many instances to support this conclusion, which, of necessity, are 
isolated, but nevertheless, I think, représentative. In fact, knowing 
as we do the effect of modem advertising, it would be difificult indeed, 
when the character and extent of the advertising which the plaintiiï 
bas carried on is considered, to escape the conclusion that the word 
"Rubberset," as applied to brushes, bas come to mean brushes manu- 
factured by the plaintifif. I think it proper to state that in reaching 
this conclusion, as well as any other respecting the facts, I hâve not 
been in any way influenced by and hâve not considered the letters which 
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were offered by the plaintiff, through the witness McGinn, as I think 
them incompétent. 

The défendant, however, does not use the word "Rubberset," but 
the words "Set in Rubber." This word and phrase, however, are so 
similar that I hâve no difficulty in finding that, if the latter were 
used alone, it would convey to the ordinary person the same meaning 
as the former, and thus would lead to déception. The évidence demon- 
strates this, I think, beyond question. Indeed, the words "Set in Rub- 
ber" are more nearly like "Rubberset" than the hyphenated word 
"Rubber-Vulc," the use of which was enjoined by Vice Chancelier 
Howell. If, therefore, the word "Rubberset" were a valid trade-mark, 
the plaintiff would be entitled to bave the further use by the défendant 
of the words "Set in Rubber" restrained, without proof of déception 
or intent to deceive, because in such circumstances wrongful intent, as 
well as déception, is presumed. Elgin Nat. Watch Co. v. Illinois 
Watch Co., supra. But in a case like this something more than the 
mère similarity, or what would, if there were a valid trade-mark, 
amount to infringement thereof, must be shown. Standard Paint Co. 
v. Trinidad Asphalt Co., 220 U. S. 461, 31 Sup. Ct. 4.56, 55 L. Ed. 536; 
Elgin Nat. Watch Co. Case, supra. The rule in New Jersey and that 
prevailing in England is thus stated by Vice Chancellor Howell in 
the Rubber-Bound Brush Company Case, 81 N. J. Eq. 424, 88 Atl. 
212, Ann. Cas. 1915B, 365; 

"It is not uecossary that the eomplainant, in order to succeed, should prove 
misrepre.^entution or actiial fraud by the défendant, or give any évidence tliat 
any single person was deeei'S'ed. It is enougli if in tlie opinion of the jndge the 
synihol or deviee or .get-iip used by tlie défendant is one wliicli so closely re- 
sembles tlie symliol, device or get-up used by tlie eomplainant as to be likely to 
deceive the publie." 

See, also. International Silver Co. v. Rogers Corp'n, 66 N. J. Eq. 
129, 57 Atl. 1037, 2 Ann. Cas. 407 et seq. 

This statement of the rule is not, I think, in reality différent from 
that prevailing in the fédéral courts, although differently expressed. 
In the Elgin Nat. Watch Co. Case, supra, l\Ir. Chief Justice Fuller 
said that in this class of cases (179 U. S. at page 674, 21 Sup. Ct. at 
page 274 [45 L. Ed. 365]): 

"Such circumstances umst be made out as will show wrongful intent in 
fact, or justify that inference from the inévitable conséquences of the act 
complained of." 

The Singer Case, among others, is cited for the rule thus stated. In 
that case it was said (163 U. S. on page 188, 16 Sup. Ct. on page 1009 
[41 L. Ed. 118]): 

"Where the name is one whieh has previously thereto come to indicate 
the source of manufacture of particular devices, tlie use of such name by 
anotlier, unacconipanied with any précaution or indication, in itsclf ammints 
to an artifice caleulated to produoe the dcccption alludeé to in the foregoinn 
adjudications.'" 

And again it was said : 

"lie canuot resort to any artiflce or do any act caleulated to mislead the 
public." 
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In Standard Paint Co. v. Trinidad Asphalt Co., supra, Mr. Justice 
McKenna said (220 U. S. 461, 31 Sup. Ct. 460 [55 L. Ed. 536]): 

"The essence of such a wrong consists in tlie sale of the goods of one 
manufacturer or vendor for those of another. * * • It [the défendant] 
does not use the word 'Rubero' in such a way as to amount to a fraud on 
the public." 

It has been unformly held in the various circuits that it is not neces- 
sary that actual intent to def raud be shown. Van Houten v. Hooton 
Cocoa, etc., Co., 130 Fed. 600 (C. C. N. J.) ; Samson Cordage Works 
V. Puritan Cordage Mills, 211 Fed. 603, 128 C. C. A. 203, L. R. A. 
1915F, 1107 (C. C. A. 6th Cir.) ; Florence Mfg. Co. v. Dowd, 178 
Fed. 73, 101 C. C. A. 565 (C. C. A. 2d. Cir.) ; Scriven v. North, 134 
Fed. 375, 67 C. C. A. 348 (C. C. A. 4th Cir.) ; Fuller v. Huff, 104 
Fed. 141^ 43 C. C. A. 453, 51 L. R. A. 332 (C. C. A. 2d Cir.). The 
rule, then, as I understand it, is that if one uses a word or words, 
which hâve acquired the secondary meaning beforementioned, in such 
a way as would be likely to deceive the public in beheving that his 
goods are those of another, that it will be conciusively presumed that 
he intended to deceive and injure. If the presumption were rebuttable, 
and made to dépend upon the actual intent of a party, in many cases 
the courts vi^ould be povverless to prevent déception, and to afford a 
remedy for what, in reality, would be a wrong. In applying the rule 
it is to be borne in mind that the likelihood of déception is not con- 
fined to the dealer (who would likely be able to distingui.sh) ; but the 
rule primarily seeks to protect the ordinary purchaser, or, in other 
words, the liability of the ultimate consumer to be misled must be 
reckoned with. Fuller v. Hufîf, supra ; Samson Cordage Works v. 
Puritan Cordage Mills, supra, 211 Fed. 610, 128 C. C. A. 203, L. 
R. A. 1915F, 1107, and cases cited; Florence Mfg. Co. v. Dowd, 
supra; Scriven v. North, supra; Coca Cola Co. v. Gay-Ola Co., 200 
Fed. 720, 723, 119 C. C. A. 164; International Silver Co. v. Rogers 
Corp'n, supra. Indeed, the rule would be of little practical use if it 
could be avoided by showing that dealers would not be deceived ; 
for then the dealer could unrestrainedly perpetrate déception upon 
the ultimate consumer. So the courts hâve wisely required that the 
manufacturer must, in the first instance, take such précautions as will 
make it fairly impossible for a dealer to deceive an ordinarily cautious 
customer. 

[4] It remains to consider the facts of this case in the light of thèse 
rules. In doing so it must be remembered that the plaintifï has now 
no exclusive right to use the Read process, or to the réputation for 
the superiority of the products of that process, whether the same has 
been acquired by its advertising or not. But it has the exclusive right 
to the réputation which it has acquired for the brushes manufactured 
by it according to the process. The défendant, as well as others, has 
the right to describe and advertise its brushes as made according to 
the rubber set process. The question, then, is : Has it done so in 
such a way as to mislead the public ? In its catalogues it désignâtes 
its brushes, which are made according to this process, as "Set in Rub- 
ber." It seems to me ridiculous to say that a description in a cata- 
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logue, prepared and disfributed by the défendant, of goods as "Set in 
Rubber," would induce any one who saw that catalogue to believe 
that the goods therein described were manufactured by the plaintiff, 
because the catalogue shows, as clearly as it is possible to show any- 
thing, that the goods are manufactured by the défendant. To say 
that a name has acquired a secondary meaning, denoting the origin of 
manufacture, and at the same time to say that the use of those words 
in a catalogue of goods of another manufacture, would lead a person 
reading that catalogue to believe that the goods were manufactured by 
the first manufacturer, présents a contradiction which must destroy 
any secondary meaning of the word, because it would show that the 
secondary meaning was not that of origin, but of process of manu- 
facture. See remarks of Chief Justice White in Singer Case, 163 U. 
S. 200, 16 Sup. Ct. 1002, 41 L. Ed. 118. The same would seem to 
apply in respect to billheads, letters, circulars, and advertisemients 
other than display matter, where the fuU name of the manufacturer 
is given equal prominence with that of the descriptive words "Set in 
Rubber." But, when the marking on the bruslies is considered, I think 
quite a différent situation is presented. The words "Set in Rubber" 
are so similar to the word "Rubberset" that, when the former are 
found by an intending purchaser in the same place and in the same 
kind of characters on a brush as the latter word, as in this case, the 
natural resuit would be extrême liability of déception. The public, 
through the plaintiff's advertisements of various kinds, has become 
accustomed to seeing the word "Rubberset" embossed on the ferrule 
of the brushes advertised as manufactured by the plaintiff. The plain- 
tiff" was the first in the field to so mark them. It follows, therefore. 
that the embossing by the défendant on the ferrule of its brushes of 
the words "Set in Rubber" is such as would inevitably lead to dé- 
ception, as the évidence demonstrates that it has, and hence consti tûtes 
unfair compétition. The words are thus used not descriptively, but 
as a trade-name. 

But it is insisted that, even if this is so, the use of the word "Devoe" 
on the ferrule of the brushes, in connection with the words "Set in 
Rubber," together with the marking of the name of the manufacturer 
on the handle, will prevent misapprehension upon the question of 
origin. This dépends, to some extent, upon the meaning which the 
Word "Devoe" has acquired in the public mind. Although the de- 
fendant has long been engaged in the manufacture of brushes, still 
the évidence shows, I think, that its réputation, so far as the public 
is concerned, is that of a manufacturer of paints. In addition the 
word "Devoe" might convey to the ordinary purchaser merely the 
name of a brand. I think the évidence demonstrates, as well as 
the probabilities based on common expérience, that the word "Devoe,"" 
used as it is in connection with the words "Set in Rubber," would not 
sufficiently prevent misapprehension as to the origin of manufacture 
on the part of one who wished to buy a "Rubberset" brush manu- 
factured by the plaintiff", and whose inclination to do so was brought 
about by the plaintiff's advertising. What has just been said applies 
to display matter furnished by the défendant and used in stores where 
its brushes are sold. A sign, such as was oft'ered in évidence and 
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therein referred to as the "White Sign," which has on it only this, 
"vSomething New in Devoe Quality — Set in Rubber," and the picture 
of a brush with the words "Set in Rubber — Devoe" on the ferrule, 
would be quite as likely to deceive an intending purchaser as the 
words "Set in Rubber — Devoe" embossed on a brush. 

The remaining question is, therefore, what spécifie relief the plain- 
tif? is entitled to — relief which will protect it from injury, prevent 
déception of the public, and at the same time préserve the rights of 
the défendant. To preclude the use altogether of the words "Set in 
Rubber," because of their resemblance tothe word "Rubberset," would 
be to give to the latter the full effect of a trade-mark, while denying 
its vahdity as such. This, so far as the fédéral courts, at least, are 
concerned, cannot be donc. Herring-Hall-Marvin Safe Co. v. HalFs 
Safe Co., 208 U. S. 554, 559, 28 Sup. Ct. 350, 52 L. Ed. 616; Stand- 
ard Paint Co. v. Trinidad Asphalt Co., supra, 200 U. S. 461, 31 Sup. 
Ct. 456, 55 L. Ed. 536; Yale & Towne Mfg. Co. v. Ford, 203 Fed. 
707, 122 C. C. A. 12 (C. C. A. 3d Cir.). Nor was any such relief 
granted in Reddaway v. Banham, supra, but the défendant was per- 
mitted to use the name "Camel Hair Belting" under restrictions which 
would clearly indicate that the def endant's product was not that of the 
plaintifï. The rule which must govern the fédéral courts is that stated 
by Chief Justice White in the Singer Case, 163 U. S. 200, 16 Sup. 
Ct. 1002, 41 L. Ed. 118, that the word or words "must be accompanied 
with such indications that the thing manufactured is the work of 
the one making it, as will iinmistakahly inform the public of that fact." 
This does not mean, of course, that one may "dress up" his goods 
like another. In order to "unmistakably inform the public" as to the 
origin, similar "dressing up" of goods may be enjoined, where, if it 
were permitted, even though accompanied with the name of the manu- 
facturer, it would be likely to deceive. 

I doubt not that in a proper case the use of words similar to those 
which hâve acquired a secondary meaning may be enjoined, when they 
in themselves are likely to deceive, even if accompanied by something 
else to indicate the source of origin, if other words will just as well 
describe the article. But I think that the words "Set in Rubber," wheii 
the former trade custom of describing the process of manufacture, 
as "cément set," "glue set," etc., is taken into considération, are so 
aptly descriptive of the characteristics of a brush made according to 
that process, that to require the défendant to use other words to de- 
scribe the character of its goods would be to encroach unduly upon 
its rights. The décisions of the Circuit Court of Appeals and the 
Suprême Court in the "Rubberoid" Case furnish an example of the 
extent to which the fédéral courts, at least, may not go in this respect. 
But to permit the défendant to use the words "Set in Rubber" in the 
manner in which it has used them on its brushes and in its display 
matter, as before shovifu, will inevitably lead to déception of the 
public and injury to the plaintifï. In order to prevent this déception 
and to "unmistakably inform the public" that its goods are not manu- 
factured by the plaintifï, I think that the défendant must be restrained 
from the use at ail of the words "Set in Rubber," or similar words, 
on or near the ferrule of any of the brushes which it manufactures. 
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except on the handle proper, in which latter place the full name of the 
manufacturer (not Devoe) must accompany them, and from using on 
any display matter, in its or otlier stores where brushes are sold, the 
wnrds "Set in Rubber," or similar words, nnless it accompanies such 
use by a conspicuous positive statement that the brushes are not manu- 
factured by the Rubberset Company. This also apphes to labels on 
boxes or other containers for brushes. 

[5] The plaintiiï will therefore be awarded an injunction in ac- 
cordance with the above conclusions. It is also entitled to costs and 
damages. But, under the rule enunciated by the Circuit Court of 
Appeals of this Circuit in P. E. Sharpless Co. v. Lawrence, 213 Fed. 
423, 130 C. C. A. 59, and which I think finds support in the récent 
opinion of the Suprême Court in Hamilton Brown Shoe Co. v. Wolf 
Bros. & Co., 240 U. S. 251, 36 Sup. Ct. 269, 60 L. Ed. 629 (Feb. 21, 
1916), I do not think it is entitled to an accounting for profits, be- 
cause I cannot find that the unfair compétition was so "willful and 
fraudulent" as to justify the imposition of profits as a "punitive addi- 
tion to the ordinary decree of compensatory damages." 



In re ALDEN. 

In re REDDINGTON & CO. 

(District Court, D. Maine. Juue 5, lOlG.) 

No. 11764. 

1. CirATTEL MoitTGAGES ©=194 — Recokdaïiok — Necessity. 

Uuder Kev. St. Me. c. 93, § 1, declaring that no mortgage of Personal 
property is valid against any person other than the parties, unless posses- 
sion is dellvered to and retained by tlie m'ortgagee, or the mortgage is 
duly recorded, recordation of a chattel mortgage, wliere possession is not 
glven to the mortgagee, is necessary for the mortgage to be valid as 
against the mortgagor's creditors. 

[Ed. Note.— For other cases, see Chattel Mortgages, Cent. Dig. §§ 426, 
427 ; Dec. Dig. <g=194.] 

2. BA.VKRUPTCY ®=3l61(l) "PBEFEBENCES" WHAT CONSTtrUTES. 

Under Banlir. Act July 1, 1898, c. 541, §§ 60a, 60b, 30 Stat 562, as 
ameiided by Act Feb. 5, 1803, c. 487, § 13, 32 Stat. 799, and Act June 25, 
1910, c. 412, § 11, 36 Stat. 842 (Comp. St. 1913, § 9644), déclare that a per- 
son shall be deenied to hâve been given préférence, if, belug insolvent, he 
has within four months bcfore the flling of the pétition and adjudication, 
made a transfer of any of his property, tlie effect of which will be to en- 
able any one of his creditors to obtain a greater percentage of his debt 
than other creditors of the same class, and that if a bankrupt shall hâve 
inade a transfer of any bf his i)roperty, if, at the time of tire transfer or 
registering tliereof, if by law recording or registering is required, and be- 
iiig within four months of the flling of the pétition in bankruptcy or 
after the flling and befoi-e adjudication, the banlirupt be insolvent, the 
transfer opérâtes as préférence, a chattel mortgagee, wliose mortgage was 
not recorded as required by Rev. St. Me. c. 93, § 1, possession not passing, 
until a few days before the flling of the mortgagor's pétition in bankrupt- 

<S=5For other cases see same topic & KEY-NUMBER In ail Key-Numbereâ Digests & Indexes 
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cy, cannot assert his mortgage agaiiist other creditors, for it constitutes a 
préférence. 

[Kfl. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 261, 262 ; Dec. 

Dig. <S=:3l61(l). 

For other définitions, see Words and Phrases, First and Second Séries, 
Préférence.] 

In Bankruptcy. In the matter of Fred A. Alden. On pétition of 
Reddington & Co., a corporation, to review an order of the référée, 
disallowing petitioner's chattel mortgage as a secured claim. Or- 
der affirmed. 

Cari C. Jones, of Waterville, Me., for petitioner. 
Charles W. Atchley, of Waterville, Me., for trustée. 

HALE, District Judge. Reddington & Co., a corporation, péti- 
tions this court for a review of the order of the référée, disallowing 
its claim as a secured claim, against the bankrupt estate. This 
claim arises upon a chattel mortgage, dated June 13, 1914, recorded 
in Oakland town records January 5, 1916. The référée has found 
that the recording was not made until after the bankrupt had be- 
gun to prépare his pétition and schedules in bankruptcy, and on the 
second day before the filing of same. He holds that the recording 
was essential by statute in this state, for protection of the mortgagee 
as against the mortgagor's creditors. The référée also holds the 
mortgage to be a voidabie préférence under the Bankruptcy Act. 
He disallows it as a secured claim, but allows it as an unsecured 
claim to the amount of $558.74, or the face of the note less the dis- 
count from January 7, 1916, to the date of the maturity of the note. 

[1,2] The only question arising in this case is whether the mort- 
gage in question constitutes a voidabie préférence under sections 60a 
and 60b of the Bankruptcy Act, as amended by the acts of 1903 and 
1910. Those sections, as thus amended are : 

"Sec. COa. A person .shall be deemed to hâve given a préférence if, being 
insolvent, he has, within four months before the filing of the pétition, or after 
the flllng of the pétition and before the adjudication, procured or sufîered a 
judgnient to be entered against himself in favor of any person, or made a 
transfer of any of his property, and the effect of the enforcement of such judg- 
nient or transfer will be to enable any one of his creditors to obtain a greater 
percentage of his debt than any other of such creditors of the same class. 
Where the préférence conslsts in a transfer, such period of four m'onths shall 
not expire until four months after the date of the recording or registerlng of 
the transfer, if by law such recording or registerlng is required. 

"Sec. 60b. If a banltrupt shall hâve procured or sufCered a judgment to be 
entered against hlm in favor of any person or hâve made a transfer of any 
of his property, and if, at the tlme of the transfer, or of the entry of the 
judgntent, or of the recording or registerlng of the transfer If by law record- 
ing or registerlng thereof is required, and being within four months before the 
filing of the pétition in banltruptcy or after the flllng thereof and before the 
adjudication, the bankrupt be Insolvent and the judgment or transfer then 
operate as a préférence, and the person recelving It or to be beneflted thereby, 
or his agent acting thereln, shall then hâve reasonable cause to belleve that 
the enforcement of .such judgment or transfer would effect a préférence, It 
shall be voidabie by the trustée and he niay recover the property or Its value 
from such person. » • » •> 

23a F.— 11 
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The mortgage was made in June, 1914. It was not recorded un- 
til January, 1916, shortly before the filing of the bankrupt pétition. 
It clearly was a transfer of property. The question, then, is wheth- 
er, under the sections of the Bankruptcy Act above quoted, the mort- 
gage is one which was "required" to be recorded. The Revised Stat- 
utes of Maine (chapter 93, § 1) provide : 

"No mortgage of Personal property is valid against any other person than 
the parties thereto, unless possession of such property is delivered to, and re- 
tained by the mortgagee, or the mortgage is recorded by the clerk of the 
City, town or plantation organized for any purpose, in which the mortgagor 
résides, when the mortgage is given." 

In the Marriner Case (D. C.) 220 Fed. 542, 544, the trustée in 
bankruptcy contended that the mortgage was invaHd, first, because 
it was a préférence; and, second, because it was negligently with- 
held from record, whereby mercantile creditors were deceived and 
sold goods to the bankrupt in the belief that his stock was not in- 
cumbered by a mortgage, so that the mortgagee was estopped from 
claiming priority over other creditors by virtue of his mortgage. 
In that case it was clear that no préférence was made or intended, 
so that the question did not arise whether, in view of sections 60a 
and 60b of the Bankruptcy Act, the mortgage was "required" to be 
recorded. Under the second point of contention in the case, the 
court held that, under the statute of Maine, to which I hâve referred, 
a mortgage made in good faith when recorded is valid against ail 
parties, who, previous to the date of its record, hâve not acquired 
a lien by attachment, levy, or some such proceeding, and that a 
chatte! mortgage is good only between the parties, so long as it is 
unrecorded, but when recorded it takes efifect as against thèse par- 
ties. This décision was distinctly on the question of estoppel, which 
I hâve just stated; and no point was raised in référence to a préfér- 
ence, under sections 60a and 60b of the Bankruptcy Act. 

In the case at bar, two days prior to the filing of the bankrupt 
pétition the mortgagee recorded his mortgage on advice of the at- 
torney for the bankrupt to record it — the latter advising him to "get 
it recorded; he is going through bankruptcy." There must be no 
question, then, but that the mortgagee had reasonable cause to be- 
lieve that the enforcing of the mortgage lien, in his favor, as of 
that time, would efïect a préférence in his favor. 

Did the transfer, then, become voidable as a préférence, under 
the sections of the Bankruptcy Act which I hâve cited, and, especial- 
ly, under the amendment of 1910? The authorities on the point are 
not uniform. In Loeser v. Savings Deposit Bank & Trust Company, 
148 Fed. 975, 78 C. C. A. 597, 18 h. R. A. (N. S.) 1233, the United 
States Circuit Court of Appeals for the Sixth Circuit held that a 
recording statute, which requires a conveyance to be recorded to 
be effectuai against a certain class, or classes, or persons, is a law 
which required the recording of the transfer in bankruptcy within 
the meaning of sections 60a and 60b of the Bankruptcy Act, as 
amended by the act of 1903. This décision was previous to the 
amendment of 1910. In speaking for the court, and in pointing out 
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the evil of secret préférences, Judge Lurton, Circuit Judge, after- 
wards judge of the Suprême Court said : 

"If we say that unless the law of the state where the transfer is nïade makes 
void ail such transfers, as to ail the world, that It is not a law which 'requires' 
the recording, the evil will continue." 

Further on, in his opinion, Judge Lurton proceeds: 

"We reach the conclusion that the word 'required,' as used in the amend- 
ment, refers to the character of the instrument siving the préférence or niak- 
ing the transfer, without référence to the fact that, as to certain persons or 
classes of persons it nmy be good or bad accordlng to circumstauces." 

The court held that an unrecorded chattel mortgage, not foUow- 
ed by immédiate delivery and actual change in possession of the 
mortgaged property, though good as against the parties or credi- 
tors with notice, yet is "required" by the state statute to be record- 
ed within the meaning of section 60a of the Barîkruptcy Act, as 
amended by the amendment of 1903 ; and the amendment of 1910 
is more strict against the préférence of unrecorded conveyances than 
any previous législation. In First National Bank of Buchanan Coun- 
ty V. Connett, 142 Fed. 33, 37, 41, 73 C. G. A. 219, 227 (5 L. R. A. 
[N. S.] 148), the Circuit Court of Appeals for the Eighth Circuit, 
considered the statute of Missouri relating to chattel mortgages. 
The Missouri statute provides that no mortgage of personal prop- 
erty should be valid against any other person than the parties there- 
to, unless possession of the mortgaged property be delivered to and 
retained by the mortgagee, or unless the mortgage be recorded in 
the county in which the mortgagor résides. That statute was, then, 
substantially the same as the statute of Maine before us in this pro- 
ceeding. In speaking for the court, Judge Hook says : 

"The clear letter and policy of the Missouri statute hâve often been refer- 
red to by the courts of that state. The withholding of a chattel mortgage f roui 
record assists the debtor to practice a false prêteuse. It enables him to main- 
tain a flnaneial standing to which he is not houestly entitled. Tliat is gener- 
ally the actuating purpose, and It is invariably the resuit. It induces prier 
creditors to forbear and other persons to exteud crédit. A i)lain and inex- 
pensive œethod is i)re.scrilx!d by wliich a mortgagee may secure a priorlty of 
lien, and the evil results that may follow fronj iguoring it are obvions. The 
Action of relation is generally used to prevent wrong or injustice, but we flnd 
no warrant in the décisions of the courts of Missouri for its employmeut to de- 
feat the évident and wJiolesonie policy of tlie law. Tlaere, possession of the 
property not being taken, a chattel mortgage seems to speak as of the day it 
is recorded." 

In the Beckhaus Case, 177 Fed. 141, 100 C. C. A. 561, the statute 
of Illinois was considered. That statute is : 

"Xo mortgage, trust deed or other conveyance of personal proiierty having 
the efCect of a mortgage or lien upou such property, shall be valid as against 
tlie rights and interests of any tliird iierson, unless possession thereof shall 
he delivered to and remain with the grantee, or the instrument shall provide 
for the possession of the property to remain with the grantor, and the in.stru- 
ment is acknowledged and recorded as hereinafter directed ; and every such 
instrument shall, for the purpose of this act, be deemed a chattel mortgage." 
Starr & C. Ann. St. c. 95, § 1. 

The Circuit Court of Appeals for the Seventh Circuit held that 
the above statute required the mortgage to be recorded under the 
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law of Illinois. In that case the court followed the law of the Loes- 
er Case. 

It is true that the décisions of the courts are not uniform upon 
this subject. The learned counsel for the petitioner has brought 
to my attention the Boyd Case, 213 Fed. 774, 776, 130 C. C. A. 288. 
That case sustains the contention of the petitioner; in it are cited 
certain other cases in accordance with the same view. The Roberts 
Case, 227 Fed. 177, is a District Court case, in which the learned 
judge referred to a former décision of his own. Thompson v. Fair- 
banks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577, relied upon by 
the petitioner, was a case in which the bankruptcy pétition was 
filed in 1900, or before the amendment of 1910 or of 1903. Cer- 
tain other cases are cited by the petitioner; but I think I hâve re- 
ferred to those which state the law most clearly. Most of thèse 
cases were before the amendment of 1910. In Davis v. Hanover Sav- 
ings Fund Society, 210 Fed. 768, 773, 127 C. C. A. 318, Judge Connor, 
for the Court of Appeals for the Fourth Circuit, called attention 
to the fact that the amendment of 1910 makes a radical change in 
the law. In the Boyd Case, supra, in speaking for the Circviit Court 
of Appeals for the Second Circuit, Judge Lacombe says : 

"A différent conclusion lins been reaclied In the Sixth circuit (Loeser v. Sav- 
ings Dep. Bonli. 148 Fed. 975 [78 C. C. A. 597, 18 L. E. A. (N. S.) 1233] ; Carey 
V. Donoliue, 209 Fed. 328 [126 C. C. A. 2541), in the Seventh circuit (In re Beck- 
haus, 177 Fed. 141 [100 C. C. A. 561]), and in the Eighth circuit (Mattley v. 
Giesler, 187 Fed. 970 [110 C. C. A. 90]). If this were a mère point of practice, 
we should follow the weiglit of authority in Circuit Courts of Appeal ; but it 
involves a question of substantive law, and, in the absence of controUing au- 
thority, the petitioner is entitled to our own opinion. It would seem désirable 
that the question be brouglit before tlie Suprême Court." 

Judge Lacombe then admits that the weight of authority is in 
accordance vi^ith the cases which I hâve above cited, but he gives the 
great weight of his opinion to the contrary. Loveland states that the 
better rule is in favor of the law stated in the Loeser Case. Love- 
land (4th Ed.) vol. 1, p. 994. Collier (lOth Ed., p. 799) says: 

•'If a chattel niortgage flrst cornes into existence as against gênerai CTeditors, 
under a state statute, wlien it is recorded, it is 'required' to be recorded under 
this subdivision (60a) even though it is not absolutely void under ail circum- 
stances, because not so recorded" — citing several cases. 

In the case at bar it is not claimed that possession of the prop- 
erty was delivered to and retained by the mortgagee. In order to 
be vahd, as against any person other than the parties thereto, it 
must be recorded. Within the reasoning of the Loeser Case, and 
other cases taking the same view of the law, I must hold that the 
mortgage in question was "required" to be recorded, under the stat- 
ute of Maine then in force. In coming to this conclusion I am not 
unmindful of the fact that there are autliorities, as well as good rea- 
soning, on both sides. I think, however, the weight of authority is 
in accordance with the view which I take. 

So far as relates to the question of fact in regard to a voidable 
préférence, it must be said that the mortgage was recorded two days 
before the pétition in bankruptcy was filed, and with the évident 
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knowledge on thc part of the mortgagee that an advantage would 
accrue to it by sucli record. I am constrainèd to hold that the 
mortgage, recorded as it was, constitutes a voidable préférence, 
within sections 60a and 60b of the Tîankruptcy Act. 

The conclusion of the référée is thereforc affirmed in disallow- 
ing the mortgage as a secured claim, Init allovving it as an unse- 
cured daim to the amount of $558.74, or the face of the note less 
discount from January 1, 1916, to the date of the maturity of the 
note. 



EYAN V. OHMER et al. 

(District Court, S. D. New York. April 24, 1916.) 

1. Courts ©=>,'!0.S — .Turi.siiiction — Fédéral Courts. 

Under JuUldal Code (Art. Mtuch 3, 1911, c. 2.31) § 24, .36 Stat. 1001 
(Comp. St. 1913, § !)91,l, declariu;,' that the District Court shall liave 
original jurlsdictlon of ail siiils of a eivil nature between eltizens of 
différent srates, or betweeii eifizeiiw of a state and forei^'ii states and sub- 
jects or citizens, the District Court has jurisdiction of a suit wherein a 
citizen of one state was plalntifl', and a citizen of another and a subject of 
a foreign power were défendants. 

[Ed. Note.— For other case.s, see Courts, Cent. Dig. S§ 855, 856; Dec. 
Dig. <g=.308.] 

2. CoEPOR.iTioNS <©=i068(7) — Process — Service — Nonresident Agent. 

Where iui agent of a foreign corporation was teujporarily within the 
state and fi.deral district upon private business, service upon hini is not a 
binding service upon the corporation. 

|Ed. Note. — For olher cases, see Corporations, Cent. Dig. § 2613; Dec. 
Dig. <S=6G.S(7).] 

3. CoRPORATio.'^s <S=(JC8(16) — l'RocEss — Service — Validity. 

Where an afflda\'it to quash service of process on the vice président 
of a foreign corpoi'.ilion, while in the state and distrlc-t, ilid not clearly 
show that the vic-e ijresidcnt was not within the distric:t on corporate 
business, or that the corporation was not doing business within the 
district, those questions will be referred to a inaster. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2627; Dev';. 
Dig. <®=3668(16).] 

In Equity. Suit by Thomas J. Ryan against Will I. Ohmer, the Re- 
cording & Computing Machines Company, and the Canadian Car & 
Foundry Company, Limited. Défendants appeared specially moving 
to dismiss for vvant of jurisdiction, and the Recording Company and 
Canadian Company moved to quash the subpœna. Motion to dismiss 
for want of jurisdiction denied, and motion by the Recording Com- 
pany to. quash the subpœna overruled, while that of Canadian Com- 
pany referred to a master. 

William A. Barber and Joseph D. Fackenthal, both of New York 
City, for plaintiff. 

Walter C. Noyés, of New York City, and H. A. Toulmin, of Day- 
ton, Ohio, for défendants Ohmer and Recording Co. 

T. Ludlow Chrystie, of New York City, for défendant Canadian Co. 

^:=3For other cases see same topic & KEY-NUIIBER in ail Key-Numbered Digests & ludexea 
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MAYER, District Judge. [1] First. The most interesting feature 
of this motion is the fact that, with a wide diversity of opinion out- 
standing, the question of jurisdiction has never been passed on by 
the Suprême Court. The first motion is to disniiss for want of juris- 
diction because plaintiff is a citizen of New York, two of the défend- 
ants citizens of Ohio, and the third défendant an aUen corporation ; 
in other words, because a New York plaintiff has sued in New York 
and joined as défendants two Ohio citizens and a Canadian ahen cor- 
poration. The question presented arises under section 24 of the Judi- 
cial Code of 1912 (Comp. St. 1913, § 991), which reads : 

"Sec. 24. Tlie District Courts shall hâve origiiuU juriscUetion as follows: 
"Ifirst. Of ail snits of a civil nature, at cominon law or in equity * * * 
(b) * * « betwewi citizens of dilïerent states, or (c) * * * between citi- 
zens of a State and foreign states, citizens, or subjects." 

The same language is found in Act Aug. 13, 1888, c. 866, 25 Stat. 
433, and Act March 3, 1887, c. 373, 24 Stat. 552. Défendants' posi- 
tion is that this is not "a controversy between citizens of différent 
states," because one of the parties défendant is not a citizen, but an 
alien, and that this is not "a controversy between citizens of a state and 
foreign states, citizens or subjects," because two of the défendants 
are neither a foreign state, citizen, nor subject, but are citizens of a 
différent state. In support of this view défendants cite from cases 
and leading text-books. 

Hughes, in his M'ork on Fédéral Procédure (section 119, p. 299), 
states the situation as follows: 

"There is a conflict of décision ou tlie question whetlier a fédéral court 
would liave jurisdiction in a case wiiere citizens of a state are plaintiffs and 
citizens of a différent state and aliens are détendants. In Tracy v. Morel (0. 
C) 88 Fed. 801, it is lield that this latter is a casus omissus in the statute, and 
that the fédéral courts would not hâve jurisdiction. On the other hand, in 
Koberts v. Pacific & A. R. & Nav. Co. (C. O.) 104 Fed. 57T, Judge Hanford, in a 
vvell-considered opinion, holds that such a case vi'ould fall wlthin the féd- 
éral jurisdiction. It seems to tlie author that, however llberally the Removal 
Act ought to be construed, the Une of décisions holding that the case does 
not fall within the jurisdiction of the fédéral courts best accords with the 
statute. If a fédéral court has jurisdiction, it must be under one of two 
l)hrases in the flrst section of the act of Aiigust 13, 1888 — either on the 
language, (1) 'in which there shall be a controversy between citizens of dif- 
férent states' : or (2) 'a controversy between citizens of a state and foreign 
states, citizens or subjects.' If the ruliugs of the fédéral courts in other con- 
nections to the effect tliat a 'eonti'oversy between citizens of différent states' 
means a controversy in which ail the citizens on one side and ail the citizens 
on the other are citizens of dittereut states, jurisdiction in the case supposed 
could certainly not be supported upon that, for one of the parties défendant 
in such case is not a citizen, but an alien. Ou tlie other liand, if that same 
principle of construction is applied to the second class, a controversy lu the 
case, supposed is not between citizens of a state and foreign states, citizens, 
or subjects, for one of the défendants is neither a foreign state, citizen, nor 
subject, but a citizen of a différent state. This would seem to be the neces- 
sary construction of the statute, and this is the ^•iew taken by the standard 
\\-ork on the subject. Black, Dill. Rem. Causes, § 34." 

See Black's Dillon on Removal of Causes, §§ 66-84; Simkins, 
h'ederal Suit in Equity, pp. 86, 87; Tracv v. Morel (C. C.) 88 Fed. 
801, 803; Hervey v. Railwav Co., 7 Biss' 103. Fed. Cas. No. 6,434; 
King v. Cornell, 106 U. S. 395, 1 Sup. Ct. 312, 27 L. Ed. 60; Pooley 
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V. Luco (C. C.) 72 Fed. 361 ; Meyer v. Herrera (C. C.) 41 Fed. 65, 
66; Gage v. Riverside Trust Co. (C. C.) 156 Fed. 1002; Sawyer v. 
Switzerland, 21 Fed. Cas. 589, No. 12,408, 14 Blatchf. 451, also by 
vvav of analogv; Smith v. Lyon, 133 U. S. 315, 10 Sup. Ct. 303, 33 
T.. Fd. 635. 

l'er contra, plaintiff relies on the foUovving cases : Roberts v. Pa- 
cific, etc., Co., 121 Fed. 785, 58 C. C. A. 61 (C. C. A. Ninth Circuit) ; 
T'>allin v. Lehr (C. C.) 24 Fed. 193 ; Ladew v. Tennessee Copper Co. 
(C. C.) 179 Fed. 245, at p. 256; Baker v. Pinkham (D. C.) 211 Fed. 
728 ; Bradshaw v. Bowden (D. C.) 226 Fed. 323. Référence is also 
made to Ladew v. Tennessee Copper Co., 218 U. S. 367, 31 S. Ct. 
81, 54 L. Ed. 1069. Roberts v. Pacific, etc., Co., supra, fully dis- 
cusses the view urged by plaintiflf. 

An analysis of the reasoning which has led the various courts and 
text-book writers to come to their conclusions will not be profitable. 
The question will continue to be one as to which marked différences 
of opinion will exist until the Suprême Court has occasion to con- 
strue the statute. Of course, the question is close, and, ordinarily, 
a doubt will be resolved against jurisdiction; but as between the 
narrow view, well supported by close reasoning, and the broader view, 
which seeks to escape too fine a distinction, I choose the latter. I 
do this the more willingly because a reading of the complaint suggests 
to me that a considérable delay incident to the settlement of the ques- 
tion of jurisdiction might do injustice to plaintiff in denying to him 
an opportunity to obtain his relief promptly, if he is entitled to it. 

The motion to dismiss is denied. 

[2] Second. Motion to quash as to Recording Company. There 
is no dispute as to the law applicable to this motion; for it must be 
admitted that, if service on this Ohio corporation was attempted to 
be obtained hère by service on one of its ofificers, who was hère only 
on his own personal business, then the motion must be granted. 

Will I. Ohmer, by affidavit verified March 22, 1916, sets forth that 
he résides and always has resided in Dayton, Ohio, is président of 
Recording Company, an Ohio corporation, with its factory and offices 
at Dayton, and with no office, officer, agent, property, nor place of 
business in New York; that he was served at the Waldorf-Astoria, 
where he was temporarily stopping in connection solely with personal 
business, his visit lasting from March 6 to March 8, 1916. Plaintiff 
meets this affidavit by setting forth, in an affidavit verified March 
4, 1916, that he is informed and beheves (without stating the source 
or nature of information) that Ohmer was in New York City on the 
business of the company. He further states that the contract between 
the two corporation défendants, referred to in the complaint, was sign- 
ed in New York City. 

Ohmer replies, in an affidavit verified April 15, 1916, that the con- 
tract was concluded and signed at Montréal, Canada, on the part 
of défendant Canadian Company, and at Dayton, Ohio, on the part of 
the Recording Company, and quotes a clause of the contract in con- 
firmation of his statement. He réitérâtes that he was in New York 
City on personal business, and furnishes certain corroborative détails. 
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in which he is supported by the affidavit of E. E. Pierson, secretary 
of Recording Company, verified April 15, 1916. 

I am fully satisfied that the motion must prevail, and I see no oc- 
casion for further examination by the court or référence to a spécial 
master. 

This motion is granted. 

[3] Third. Motion to quash as to Canadian Company. The affidavit 
of Wilson W. Butler, verified April 4, 1916, on behalf of this défend- 
ant, sets forth that Butler is vice président of the défendant Com- 
pany, a Canadian corporation, but does not assert that Butler was not 
in New York City officially representing his company. Butler states 
that défendant, at the time of service, did not hâve and does not novv 
hâve an office in the state of New York, and was not and is not doing 
business in the state of New York; that in March, 1915, a corpora- 
tion was organized under the name "Agency of Canadian Car & Foun- 
dry Company, Limited," which bas been and is doing business at 120 
Broadway, Manhattan, New York City, and that Butler is vice prési- 
dent and a director of the "Agency" corporation. 

Obviously, the relations, if any, of défendant with the "Agency" cor- 
poration are peculiarly within defendant's knowledge, and it is difficult 
for an outsider to obtain accurate knowledge or information of such 
relations. The statements of Butler that défendant is not doing busi- 
ness in New York may be mère conclusions and plaintiff's informa- 
tion that défendant is doing business "in the way of refinancing itself, 
readjusting its securities, * * * g^j^^j letting contracts and dealing 
with the performance thereof, and soliciting business either directly 
or through" the "Agency" corporation, warrants further investigation. 
I will therefore refer this matter to a spécial master, and meanwhile, 
of course, the décision of this motion will remain in abeyance. 

Settle orders on notice. 



T:KITED STATES T. FONG HONG. 
(District Court, D. .New Jersey. May 15, 1916.) 

1. Aliens ®=332(8) — Ciiine.se I'ebsoks — Certificates. 

Under Act May 0, 1882, c. 126, § 6, 22 Stat. 60, as aiuended by Act July 
5. 1884, c. 220, 23 Stat. 116, and continued by Acb May 5, 1892, c. 60, 
27 Stat. 25, mailing the certificate of a Chinese person prima facie évi- 
dente of tlie fact.s set forth therein, a Chinese person, admitted under a 
uierchant's certificate in due form, is in tlie exempt class, and cannot be 
deported for having fraudulently entered the United States, uniess there 
is compétent évidence to overcome the effect of tlie certificate. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 84; Dec. Dig. 
©=32(8).] 

2. Aliens <&=>23(2) — Chinese Pbrsons — Déportation — Mercuants. 

The treaty of Noveiiiber 17, 1880 (22 Stat. 826), between the United 
States and China, authorizes the United States to liuilt, regulate, or 
suspend the coming of Chinese laborers, but not to absolutely prohibit it, 
declariiig that the limitation or suspension shall apply ouly to them, no 
other class being included and that Chinese subjects, whether proceeding 
to tlie United States as teachers. studeiits, merchants, or from curiosity, 
together with their retinue, shall be accorded ail the riglits, privilèges, 
and exemptions which are accorded to the citizens and subjects of the 
m<jst favored nation. Const. art. 6,, cl. 2, makes such treaty the suprême 

i&=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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law of the land. Jleld that, where a Chlnese person duly enters the 
couiitry as a merchant, the fact that thereafter he becoines a laborer does 
not warrant hls déportation. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 77; Dec. Dig. 
<3^2;i(2).] 

Proceeding by the United States for the déportation of Fong Hong, 
a Chinese person. On appeal from the commissioner's order of dé- 
portation. Reversed. 

Wm. A. Gray, of Philadelphia, Pa., for Fong Hong. 
Joseph L. Bodine, of Trenton, N. J., for the United States. 

RELLSTAB, District Judge. Fong Hong, a Chinese subject, was 
admitted to this country as a Chinese merchant. He had a certificate 
to that efifect issued and viséed according to the United States laws. 
In compliance with the "Régulations Governing the Admission of 
Chinese" made by the Secretary of Commerce and L,abor, this cer- 
tificate was taken by the ofircer in charge of the port of entry (Boston, 
Mass.), through which he was admitted. In place thereof a certificate 
of identity was issued to him by said officer on March 22, 1911, which 
was in Fong Hong's possession at the time of his arrest. 

[1] The government concèdes that the certificate taken from Fong 
Hong, at the time of his entry into this country, was regular in form. 
Under section 6 of the Act of May 6, 1882 (22 Stat. 58, c. 126), as 
amended by Act July 5, 1884 (23 Stat. 116, c. 220), and continued by 
Act May 5, 1892 (27 Stat. 25, c. 60), this certificate is made "prima 
facie évidence of the facts set forth therein, * * * but said certifi- 
cate may be controverted and the facts there stated disproved by the 
United States authorities." 

The government, while contending that the defendant's certificate 
was procured by fraud, offered no évidence to establish that fact. The 
defendant's admission to this country, under a merchant's certificate 
admittedly in due form, placed him in the exempt class, and "he can- 
not be deported for having fraudulently entered [the United States], 
unless there is some compétent évidence to overcome the légal effect 
of the certificate." Liu Hop Fong v. U. S., 209 U. S. 453, 28 Sup. Ct. 
576, 52 L. Ed. 888. The uncontradicted évidence shows that the de- 
fendant was a merchant in China, that he brought with him about 
$1,500 in money, $500 of which he subsequently invested in the Hop 
Wah Company, Chinese grocers of Philadelphia, Pa. This investment 
he still maintained at the time of his arrest. He was not personally 
employed in conducting that or any other merchandising. For more 
than two years he performed no manual labor. Then he began to 
work in a laundry. Thèse facts, however, are not sufficient évidence 
of fraud to overcome the prima facie efi^ect of said merchant's cer- 
tificate, and there is no évidence that would justify the conclusion 
that the defendant's entry into this country as a merchant was a pre- 
tense, or that he then belonged to the excluded class. 

The government further contends that, even if the défendant was a 
merchant at the time of his admission into this country, he subsequently 
became a laundryman, and therefore a laborer, within section 2 of 
the Act of November 3, 1893 (28 Stat. 7, c. 14), and that thereupon 
he became subject to déportation. The defendant's contention is that 



170 233 FEDERAL KEPOETEK 

such laundry work as he performed was infrequent, and merely to 
help ont some Chinese friends conducting such laundry, and who at 
that time were too ill to carry on such work. On this question I am 
constrained to hold that said laundry work was donc by the défendant 
on his own account. 

[2] Is he for that reason subject to déportation? By the treaty be- 
tween China and the United States, dated November 17, 1880 (22 
Stat. 826), it is agreed that: 

"Whenever In the opinion of tlie government of the United States, the 
foniing of Chinese laborers to the United States, or their résidence therein, 
aft'ects or threatens to nffect the interests of that country, or to endanger the 
good order of the said country, or of any loeality within the territory thereof, 
the government of China agrées that the government of the United States 
niay regulate, limit, or suspend sueli coming or résidence, but may not abso- 
hitely prohibit it. The limitation or suspension shall be reasonable and shall 
ajiply only to Chinese who may go to the United States as laborers, other 
i-lasses not being Included in the limitations. Législation taken in regard to 
Chinese laborers vvill be of sucli a character only as is necessary to enforce 
the régulation, limitation, or suspension of immigration, and immigrants shall 
not be subject to personal maltreatm'ent or abuse." Article 1. 

And: 

"(Jhinese subjects, whether proeeediug to the United States as teachers, 
students, merchants or from curiosity, together with their body and household 
servants, and Chinese laborers who are now in the United States shall he al- 
lowed to go and corne of their own free will and accord, and shall be accord- 
ed nll the rights, privilèges, immunities, and exemptions which are accorde<l 
to the citizens and subjeets of the most favored nation." Article 2. 

This treaty, which is a part of the suprême law of the land (Const. 
art. 6, cl. 2), it is noted, bas for its purpose the protecting of the in- 
terests and good order of this country, when aiïected by "the coming 
of Chinese laborers to the United States or their résidence therein," 
and authorizes our government to "regulate, limit or suspend such 
coming or résidence," but not to "absolutely prohibit it." By express 
référence this power of limitation or suspension is to be reasonable, 
and is made applicable, only "to Chinese who may go to the United 
States as laborers," and the législation to such end is to be only such 
as is necessary "to enforce the régulation, limitation, or suspension of 
immigration.'' It is to be noted, further, that Chinese subjeets of the 
exempt class (merchants, etc.), when admitted to this country, are to 
"be accorded ail the rights, privilèges, immunities and exemptions 
which are accorded to the citizens and subjeets of the most favored 
nation." 

Under this treaty, a Chinese subject of the exempt class, regularly 
admitted to this country, must be held to bave obtained a status the 
same as is obtained by an immigrant from the most favored nation. 
This being so, it follows that such status continues with him, so far as 
his right to remain in this country is concerned, notwithstanding that 
he may subsequently to his admission, whether through choice or 
necessity, become a laborer, This conclusion accords with that reached 
by Judge LovveU in Re Yew Bing Hi (D. C.) 128 Fed. 319, the facts 
of which are substantially those in the instant case. His analysis and 
inter])retation of the législative jnirposes of tlie Chinese Exclusion Acts 
i^re persuasive, and when such enactments are put to the additional 
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test of squaring with the limitation placed by said treaty upon the 
power to exclude or remove Chinese subjects from the United States, 
the conclusions reached by that learned judge, to my mind, are irré- 
sistible. 

The case of Cheung Him Nin v. U. S., 133 Fed. 391, 66 C. C. A. 
453, is cited as an authority for an opposite view. That case, however, 
discloses no more than the proceedings before the commissioner, the 
affirmance of his order of déportation by the District Court, and the 
concurrence by the Circuit Court of Appeals in his finding that the 
défendant was a laborer. The testimony of the défendant in that case 
suggested a fraudulent use of a merchant's certificate in entering this 
country, and a finding that he was a laborer on that basis would not be 
without rational support, and in the absence of anything in the opin- 
ion indicating a différent ground, none other will be assumed. So con- 
sidered, that case is not opposed to the view hère taken. 

In U. S. V. Foo Duck, 172 Fed. 856, 97 C. C. A. 204, the same court 
held that a Chinese subject who lawfully entered this country was not 
subject to déportation, though he subsequently worked as a laborer. 
See, also, to the same effect, U. S. v. Lim Yuen (D. C.) 211 Fed. 1001, 
and Ex parte Wong Yee Toon (D. C.) 227 Fed. 247, and cases cited. 

In my opinion, the défendant is entitled to remain in this country, 
and the commissioner's order directing his déportation is therefore set 
aside. 



In re KETSTOXP: VULCANIZING CO. 

In re GALE. 

(District Court, E. D. Ponnsylvania. May 17, 1916.) 

No. 4517. 

Bankbuptot <S=>340 — Claiiis — Evidence— Sdfficienct. 

Evidence held to show that claimant purchased an interest in an exist- 
ing partnership and made paynients on aceount of the purchase price, and 
not that he loaned money to the partnership, which after incorporation 
became hankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
DIg. <®=340.] 

In Bankruptcy. In the matter of the bankruptcy of the Keystone 
Vulcanizing Company. Pétition by the claimant, one Gale, for review 
of order of référée rejecting his claim. Order affirmed, and pétition 

dismissed. 

Michael A. Maloney, of Philadelphia, Fa,, for claimant. 
Franklin Spencer Edmonds, of Philadelphia, Pa., for trustée. 

mCKINSON, District Judge. The review asked for is of a find- 
ing of fact by the référée. If the claimant sought to purchase an 
interest in an existing partnership and made a payment on aceount 
of the purchase price, it is clear that he cannot, if the interest turns 
out to be worthless, afterwards pose with success as a créditer. If, 
on the other hand, the claimant loaned money to the partnership, the 
mère statement of the fact makes clear his status as a créditer. There 

^cisFor other cases see same topic & KSY-NUMBIIR lu ail Key-Numbered Digesta & Indexes 
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is nothing worthy of inquiry except an inquiry into the fact. The fact 
lias been found against the claimant by the référée, and the opinion 
accompanying the finding vindicates its correctness beyond any occa- 
sion for discussion. 

The earnestness and fullness with which counsel for the claimant 
presses the argument in his behalf, and the évident faith and confidence 
of counsel in the justness of the claim, justify a word more. This 
confidence and earnestness has led to what, upon reflection, counsel 
will themselves see is undue emphasis in their complaint of error in 
the report of the référée. The transactions among ail the parties in- 
volved présent the characteristic features of muddle due to the curious 
inability of many people to distinguish hetween the right and power of 
control of a person over his individual property and the like control 
of the property of a corporation which the same person has been in- 
strumental in having incorporated. Thèse facts at least cannot be 
gainsaid. There was a partnership and partnership business in which 
Prime and Cromer had come to be the partners. The claimant, Gale, 
was appealed to by Prime, primarily for help, and as a means of grant- 
ing this to take an interest in the business. Gale was willing to help. 
With the thought in mind of eventually having an interest in the busi- 
ness Gale advanced Prime, or the partnership, $250. This was Feb- 
ruary 16, 1912. For this he took a note and was to receive payment 
in supplies purchased at cost. He received such supplies to the amount 
of $197.61. On March 2, 1912, Gale offered to buy out Cromer's 
interest for $1,500 and to put $1,000 into the business. The project 
was to incorporate the business, haif the capital stock of which was 
to be issued to Gale. Presumably the partnership debts were to be 
paid. At least a note on which Cromer was indorser was to be taken 
care of by the corporation. Gale made this ofifer, understanding that 
the déficit or debt (whether déficit or debt is not wholly clear) of the 
partnership was $1,200. He later learned there was a shortage in 
assets of much more than $1,200. He then declined to pay Cromer 
$1,500 for the Cromer interest. Cromer was asked to accept stock in 
the proposed corporation in place of cash. Another corporation was 
also talked of, the capital of which was to be supplied by Gale and 
others. The organization of this latter corporation was dropped. Gale 
went ahead to hâve the first suggested company incorporated and let- 
ters patent were taken out in Delaware. The company had a nominal 
capital of $10,000, which was increased to $25,000. A certificate for 
shares to the nominal value of $250 issued to Gale. 

There is évidence to justify the finding that additional shares to 
a like amount were taken by him, a certificate for which was made 
out, although never delivered. The record does not disclose when 
the company was incorporated. It was probably in March, or before 
April 5, 1912. Evidently some one had in mind the project to hâve 
the company assume the debts of the partnership. There is no évi- 
dence that this was donc, however. We understand the corporation 
to be the bankrupt. The filing date of the pétition is not shown. Gale 
has shown by satisfactory évidence that he advanced to some one, for 
some purpcîse, about $1,500, of which he received back in supplies a 
little less than $200, and in shares of stock at least $250, and perhaps 
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$500. The finding of the référée that he is not a creditor of the bank- 
rupt has, among other things, the support of thèse undisputed facts. 
He offered to acqiiire an interest in the partnership, and to put into 
it, among other things he was to do, $1,000. Admitting (in order to 
get his own viewpoint) that his offer was tentative and conditional, 
and not binding upon him, he nevertheless did advance the money, and 
the moneys he is novv claiming as a creditor he categorically admits 
were paid by him in pursuance and in furtherance of his proposition. 
He seems to bave paid in excess of his offer. This he explains partly 
by the stateraent that the partnership was hard-pressed and he thought 
it would turn out ail right, and partly by the further statement that 
some of the money went to pay the expense of taking out the charter. 
The point is he clearly admits he advanced the money because of his 
offer to take a $1,000 interest in the business of the firm. During this 
time he signed leases as a partner. The inference could not be other- 
wise than that the money was a capital contribution. There is justifi- 
cation for the thought entertained by the référée that the form of debt 
claim which the transaction was ma de to take was an afterthought. 
The claimant cannot with very good grâce complain of this in the light 
of the antedating and expansion of the claim into a $5,000 judgment 
note. 

The finding is approved, the report of the référée affîrmed, and the 
pétition for review dismissed. 



In re VALECIA CONDENSE!) MILK CO. 
(District Court, W. D. Wisconslu. April 19, 1916.) 

1. Bankktjpïcy ©=3212 — Référée — Authoeity of. 

Where the trustée filetl pétitions to détermine the validlty of bonds 
issued by tlie corporate banlirupt, and the bondholder appeared and con- 
tested that Issue, the référée, in view of the broad powers of a court of 
banliruptcy to détermine the valldity of liens on property coming into 
its .iurlsdictlon, had power to détermine the valldity of the bonds. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 236 ; Dec. 
Dig. <@=5212.] 

2. Corporations <S=>4G9 — Bonds — Validity— Défenses. 

As the Negotiable Instruments Act (Laws 1899, c. 356) did not, as be- 
tween a corporate bond obligor and its obligée, repeal Rev. St. Wis. 1878, 
§ 1753, provlding that no corporation shall issue any bonds, except for 
mouey or property, estimated at its true money value, actually re- 
ceived by it, eiiual to 75 per cent, of the par value thereof, and that 
ail bonds issued contrary tliereto shall be void, bonds issued in violation 
of the act are void, regardless of the immédiate obligee's lack of knowl- 
edge of a violation of the law. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1832; Dec. 
Dig. ©=>469.] 

In Bankruptcy. In the matter of the bankruptcy of the Valecia 
Condensed Milk Company. On review of proceedings before référée 
to détermine the validity of bonds held by the National Bank of La 
Crosse. Order of référée affirmed. 

^—T^Vnr other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Frank Winter, of Ua Crosse, Wis., for petîtioners. 

Sanborn & Blake, of Madison, Wis., for trustée. 

Richmond, Jackman & Swansen, of Madison, Wis., for înterveners. 

GEIGER, District Judge. [1] That the référée acquired jurisdic- 
tion to pass upon the validity of the bonds held by the bank does not, 
it seems to me, admit of serious contre versy. The power to détermine 
the extent, character, or validity of claims or liens asserted against 
property in the hands of the bankruptcy court is necessarily broad; 
and when the trustée filed a pétition upon which creditors claiming to 
hold liens were required to corne in, to the end that the court détermine 
whether the property be sold subject to or freed from liens, such broad 
jurisdiction not only attached against the bank, but was acceded to, 
because a statement of the nature of its claim was thereupon made; 
and subsequently, when the trustée, doubtless as a foundation for and 
an aid in discharging its duty to make distribution of the sale proceeds, 
filed a further pétition, the bank again appeared, and throughout liti- 
gated with the trustée the one question respecting the validity of the 
bonds held by it. The détermination of that question was therefore 
properly before the référée. 

[2] The one question is : Are the bonds valid? Section 1753 of the 
Wisconsin Statutes, as construed in the Pfister Case, 83 Wis. 86, 53 
N. W. 27, the Waukesha Canning Case, 211 Fed. 927, 128 C. C. A. 
305, and the Oconto Water Case (C. C.) 52 Fed. 29, kas not been 
impaired or repealed by the Negotiable Instruments Act (Laws 1899, 
c. 356), as suggested by counsel for the bank; nor has the récent ruling 
of the Court of Appeals for this circuit, in connection with the Carey 
& Guyon bonds, growing out of the présent bankruptcy (229 Fed. 
698), had any such resuit; and I know of no authority to justify the 
contention that, as between a corporation bond obligor and its obligée, 
full effect must not be given to the requirement that 75 per cent, of 
par be exacted upon issue. 

The facts, practically without dispute, fail to show compliance with 
the statute ; and the order of the référée must be affirmed, unless the 
rule above can justifiably be departed from. Counsel strongly urge 
In re Progressive Wall Paper Co. (D. C.) 224 Fed. 143, in support of 
the suggestion that, because the bank loaned an amount equal to the 
face of the pledged bonds, or because it has offered in thèse proceed- 
ings to diminish its right to a 75 per cent, basis, the court should val- 
idate them accordingly. The lengthy opinion in that case comments 
on the Waukesha Canning Case thus: 

" • • * There was no express contract or agreement by the pledgees that 
they would accept the bonds as collatéral and account therefor at 75 per cent, 
of their par value, or not dispose of same at a less sum. But the court held 
that such an agreement was Implied from the fact that the pledgees knew 
that, to valldate the issue, they must be taken. If at ail, at not less than 75 
per cent, of their par value. The court therefore held that this was the under- 
standing of the parties, and that the issue of the bonds • • • was légal 
and valid." 

The opinion then adds : 

"In the case at bar It is presumed that the bank knew the law, and that 
there was no intent or purpose to violate it." 
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The court then directs ; 



"It foUows that the order of tlie référée holding the bonds invalid, and void 
In the handis of the bank, should be reversed, and that the injunction against 
a sale or disposition thereof should he m'odified, so as to provide that the 
bank is enjoined and restrained from disposing of the same at less than their 
par value. The notice that the bonds will be sold by the bank contains no 
such limitation or qualification. If the bank will file a stipulation that it will 
not sell or uiidertake to sell or dispose of thèse bonds for less than their par 
value, and stating that such agreeinent was a part of the contract of pledge, 
there may be an order reversing the order of the référée now under review. 
This will clear the situation and leave the bank free to act In the premises. 
Should the bank then violate the agreement or contract of pledge as thus 
made deflnlte and certain, It would be answerable to the référée in bankrupt- 
cy for any loss the estate represented by hlm might sustain." 

The Waukesha Canning Case, while it may take an extrême view 
of the facts there presented, does not, in my judgment, justify doing 
what was finally done in this Wall Paper Corporation Case, and what 
the bank now asks in the présent case. The violation of this law, or 
the fact of noncompliance with its provisions, is the oiily issue. If 
presumption or proof of a bondholder's knowledge of the law, and 
like presumption that he did not intend to violate it, will absolve him 
from the conséquences of a violation in fact, then the law becomes in- 
operative, except as to those who may be shown to hâve been whoUy 
ignorant of its terms. Irrelevant protestations of knowledge of the 
law, of honesty of purpose and the absence of intent, override non- 
compliance and violation in fact, by granting a sort of privilège of 
nunc pro tune validation. I am unwilling to adopt the suggestions 
contained in that case. 

The order of the référée is affirmed. 

NoTS.— Since préparation and filing of the foregoing mémorandum, 
I observe that the ruling in Re Progressive Wall Paper Corporations, 

224 Fed. 143, referred to, has been reversed. See 229 Fed. 489, 

C. C. A. . 



In re TITONIC. 

(District Court, E. D. New York. June 2, 1916.) 

Aliens <3=»68 — Natubalization — Compliahce with Law. 

Naturalization Act June 29, 1906, c. 3592, § 1, 34 Stat. 596 (Comp. St. 
1913, § 963), déclares that it shall be the duty of the Bureau of Immigra- 
tion and Naturalization to cause a registration of each alien arriving in 
the United States, and that it shall be the duty of the Commissioner to 
cause to be granted to each alien a certificate of such registration. Sec- 
tion SI declared that this section should go into efllect at once, while sec- 
tion 4, subd. 2 (Comp. St. 1913, § 43,52), déclares that at the time of filing 
his pétition of naturalization there sliall be flled with the clerk of the 
court a certificate giving the date, place, and manner of arrivai of the 
alien, and that the déclaration of intention shall be used within seven 
years after making. An applicant for citizenshlp, who landed July 25, 
1906, filed a déclaration of intention November 26, 1906, wherein he stat- 
ed that his arrivai was on June 28, 1906. His pétition for final papers 
was filed November 22, 1913. Held that, slnce, through mistake in the 
déclaration of Intention, the clerk did not require the applicant to get 
and file the certificate, the alien's pétition for final papers will not be 
denied ; a certificate of landing belng furnished before the hearing on 
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the pétition for final papers, particularly as any Other holding woulcl 
necessitate a new déclaration of intention. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145; Dec. 
Dig. ©=68.] 

In the matter of the apphcation of Vito Titone for admis.sion to 
citizenship. Apphcant admitted to citizenship. 

Petitioner, in pro. par. 

Melville J. France, U. S. Atty., and Henry W. Béer, Asst. U. S. 
Atty., both of Brooklyn, N. Y., for the United States. 

CHATFIELD, District Tudge. The applicant appear.s to be com- 
pétent and has produced satisfactory witnesses. He has two sons, 
the eldest of whom is 15 years of âge, who were born in Italy, but are 
now in the United States. He landed in the United States upon July 
25, 1906, on the steamer Francesco. He filed a déclaration of inten- 
tion November 26, 1906, and a pétition for final papers on Novem- 
ber 22, 1913. He stated in his pétition that the date of his arrivai 
in the United States was June 28, 1906, following the date which was 
shown in his first papers, and which was so given therein through nn- 
certainty as to the actual date of arrivai. The clerk accepted the péti- 
tion without a certificate from the Department of Labor or the Com- 
missioner of Immigration of that Department, as the stated date of 
arrivai preceded the 29th day of June, 1906, upon which the natural- 
ization law was passed. 

Section 31 of the law provides that the act shall take effect 90 days 
after passage, but aiso provides that section 1 shall go into effect im- 
mediately, and by this every alien arriving after the passage of the act 
must be registered, and is given the right to receive a certificate such 
as must be used under section 4 when applying for citizenship. Sec- 
tion 4 of the statute (subdivision 2) provides that "at the tinie of filing" 
his pétition there shall be filed with the clerk of the court a certificate" 
giving the date, place and manner of arrivai, etc. ; and section 4 of the 
act (subdivision 2, last paragraph) requires the use of the déclaration 
of intention within seven years after making such déclaration. 

A déniai of the présent application, because of failure to comply 
with the mandatory provision for presenting a certificate of arrivai 
with the pétition, would make it impossible for the alien to reapply up- 
on his présent declar-ation of intention, and would require him to take 
out a new déclaration and wait two years. There is notliing to show 
that the applicant intentionally antedated the date of arrivai, and the 
mistake, if it occurred, was made at the time when the déclaration of 
intention was filed. He could not then bave been planning to avoid 
getting a certificate seven years later. 

Under the authority of United States v. Ness, 230 Fed. 950, it 
would seem that the failure to file a certificate of landing may be cured 
as an irregularity, and hence in this case the actual présentation and 
filing of a proper certificate before the original date of hearing would 
be sufficient. 

The applicant may hâve his papers. 



FOLK V. UNITED STATES 177 

FOLK et al. v. TJNITED STATES et al. 
(Circuit Court of Appeals, Eiglith Circuit. June 5, 1916.) 

No. 4464. 

(Syllabus by the Court.) 

1. Appeal and Erroe <S=>954(1), 9.")r — Keview — Discrétion or Court — Ap- 

POINTMENT OF ReCEIVEE — IN.JUNCTION. 

Interloeutory orders appointing receivers and issuing Injunctions geii- 
erally rest in the sound judicial discrétion of tlie court of original jur- 
isdiction, guided by tlie principles and rules of equity jurisprudence, and 
when tlie court lias not departed therefrom its orders may not be re- 
versed without clear proof of an abuse of its discrétion. 

But when, in tlie considération and décision of the issue, a court has 
departed from the principles and rules of equity established for the 
guidanee of that court, the order may be reviewable on that ground 
without proof of abuse of discrétion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3818, 
3819, 3821, 3822 ; Dec. Dig. <S=p954(1), 955.] 

2. Receivers &=>27 — Appointment — General Rules. 

It is thé gênerai rule that a court ot equity will not appoint a receiver 
of real estate, or of its proceeds, in the possession of défendants holding 
under a regular title during the pendency of the suit, although it has 
tlie Power to do so in exceptional cases. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 36; Dec. Dig. 
<S='27.] 

3. RJïcKiVEEs <Ê=^27 — Appointment — Grounds. 

In order to briiig a case within the exceptions to this gênerai rule there 
must be clear proof (1) that there is imminent danger that unless a re- 
ceiver is appointed the property, or its proceeds, will be materially de- 
teriorated in value or wasted ; (2) that the plalntifl: will suffer irréparable 
loss from such détérioration or waste, and he eau rarely suft'er such loss 
wïieii the défendants are solvent and abundantly able to respond to any 
damage they cause, or where they will give a good bond of indemnity 
agalnst it ; (3) that upon the pleadings and preliminary proofs there Is 
a strong probability that the plaintiff will ultimately recover. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 36; Dec. Dig. 
<S=>27.] 

4. Injunction iS:=536{2) — Receivers ®=>27 — Appointment — Grounds. 

A court of equity is sedulous to prevent the successful invocation of its 
preliminary injunction or appointment of a receiver to perform the func- 
tioi) of a successful action of e.1ectnicnt, wliile the plaintiff at the same 
time avoids the trial of titles indispensable to the suceess of such an 
action. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 83; Dec. Dig. 
€=3.36 (2) ; Receivers, Cent. Dig. § 36; Dec. Dig. «5=27.] 

5. Receivers cS=>27 — Appointment — Grounds. 

The United States, on behalf of the Creek Tribe of Indians, and that 
tribe, whicli owned the land in controversy before it was allotted and 
patented to Thomas Atkins, who was enrolled by the Dawes Commission 
a member of the Creek Tribe by blood, brought a suit in equity to avoid 
the eurollment, allotment, and patent under w^liich the défendants were 
in possession of the land, upon the ground that there was no information 
or évidence before the Commission of the qualifications of Atkins to be 
enrolled, and especially that there was none that he was living on April 1, 
1899. Upon voUiuiiiious évidence the plaintiff secured, before a trial of 
the suit, the appointment of a receiver of the land and of ail the im- 
provements and property placed thereon by the défendants, as well as of 
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ail the oll tlie latter liad proauced at an expense of more tlian $125,000, 
while tliey had receivecl in return only about $8,000, and an injunctlon 
against tlieir interférence with the property thereafter. 

held, as there was no satisfactory évidence of imminent danger of dé- 
térioration, or waste of the property by the défendants, or of probable ir- 
réparable loss to the plaintift's. or of the fact tliat tliere was a strong prob- 
ability that the plaintiffs woukl ultimately prevail in the suit, while there 
was proof that the défendants were suivent and able to resiJond for any 
loss or damage they caused, and they offered to give a good bond of iii- 
demnity for tlie benefit of ail parties whieh should be ultimately adjudged 
to be entitled to the land. or its proceeds, the order apiiointing the re- 
ceiver could not be sustained. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 36; Dec. Dlg. 
<S=»27.] 

0. Indians (@=3l3, 27(6) — Laxds — Conclusiveness or Adjudication. 

The adjudications by the Dawes Commission of the enroUment of In- 
dians and the allotmeut of their lands and the patents issued thereon are 
conclusive and impervious to collatéral attack. 

In suits in e(pnty to avoid them by direct attack the burden is on him 
who attacks tliem, and lie may successfuUy assail neither of them by 
doubtful évidence, or a mère prépondérance of it. He may succeed only 
by full proofs, clear, convincing, unambiguous, and entirely satisfactory 
to the court on every material issue. 

[Ed. Xote.— For otber cases, see Indians, Cent. Dig. §§ 19, 30 ; Dec. Dig. 

©=»13, 27(6).:i 

7. DeATH ®=5l — IXDIANS <g=»13 — l'jNBOLLMEKT I'rESUMPTION AS TO CONTINTJ- 

ANOE OF Life. 

The Creek rolls of 1890 and 1895 constituted substantial évidence be- 
fore the Dawes Commission that those named thereon were quallfied foi- 
enrollment, that they were llving when the rolls were made, and, in 
the absence of proof that the persons enroUed were, in 1895 or subse- 
(luent, in unusual danger of earlier death, that those persons continued to 
live for seven years after the roll of 1895 was made. 

In the absence of proof of earlier death, or of évidence of unusual 
danger of earlier deatli, the légal presumption is that a person liviug at 
a certain time continues to live for at least seven years thereafter. 

[Ed. Note. — For other cases, see Death. (!ent. Dig. §§ 1-3 ; Dec. Dig. 
<®=»1; Indians, Cent. Dig. § 30; Dec. Dig. (©=j1.^..] 

H. United States i®=>126 — Actions — Parties — Pecuniary Interest. 

Wliere the United States bas no pecuniary interest in the lltigation, but 
brings its suit as the représentative of the real party in interest, in this 
case tlie Creek Tribe, tlie equities of tlie United States are no greater or 
less than those of the real party in interest. The stream may not rise 
higher than its source. 

[Ed. Note. — For other cases, see United States, Cent. Dlg. § 115; Dec. 
Dig. <g=3l26.] 

9. liN'DiANS ©=3, 27(1)— United States i®=70, 126 — Estoppel — Actions. 

The e(iuities of the Creek Tribe, or of the United States, appeal to the 
conscience of a chancellor with the saine, but with no greater or less. 
force than would those of a private individual in like circunistances. Tlie 
United States and the Creek Tribe are bouud aud estopped by their 
contraets, sucli as the Creek Agreement, to the same extent as private 
individuals would be. 

When the United States, or the Creek Tribe, or a state, snbmits its 
rights aud claims to a court of equity and prays its relief, those rights 
and claims, layliig aside mère delay, are governed, measured, and ad- 
.judicated by légal estoi)pel, by équitable estoppel, and by the other rules 
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and principles of equity jurisprudence that would be applicable to Uke 
rights and claims of individuals in similar circumstances. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 5-7, 11, 19; Dec. 
Dig. &=>3, 27(1) ; United States, Cent. Dig. §§ 53, 115 ; Dec. Dig. ©=70, 
126.] 

10. EsToppEL ©=87 — Equitable Estoppel — Eléments. 

Xn equity no one may successfully deny to the damage of another the 
truth of his stateinents or représentations by whicli he bas purposely or 
carelessly induced another to so change his situation that the assertion 
of the truth wili irreparably or seriously injure hini. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 230-2;î4; Dec. 
Dig. €=>87.] 

Appeal from the District Court of the United States for the East- 
ern District of Okiahoma; Ralph E. Campbell, Judge. 

Suit in equity by the United States of America and another against 
Minnie Folk (née Atkins) and others. From an order appointing a 
receiver, défendants appeal. Reversed and remanded. 

ïhis is an appeal by the défendants below from the order of the District 
Court appointing a receiver of oil-producing land of which they were in the 
exclusive possession and which they were operating under thèse circumstances: 

Thomas Atkins was listed for enrollment as a niember of the Creek Trib(? 
of Indians by the Dawes Commission on May 23, 1901, was duly enroUed as 
such a citizen by that Commission, was on March 1, 1902, reported to tlie 
Secretary of the Interior to hâve been regularly listed for enrollment and en- 
rolled by it, to hâve been one of the Creek citizens "living on the Ist day of 
April, 1899, or born to citizens so entitled to enrollment up to and including 
the Ist day of July, 1900, and then living," to hâve been fouud upon the 1895 
authenticated Creek tribal roll and to hâve been enrolled by it as No. 7913 on 
its roll, and a copy of the part of that roll containing his enrollment and tho 
enrollment of some others was submltted with the report which the Commis- 
sion closed with this statement: "ïhe Commission, after having thoroughly 
examined the rolls of the Creek Nation, and such évidence as bas been sub- 
mltted touching the identification of the persons on roll herewith submitted, is 
of the opinion that ail are entitled to enrollment as Creek citizens by blood 
and should be so enrolled." The part of the roll so certifled to the Secretary 
was approved by him, the land in the défendants' possession was allotted to 
Thomas Atkins, a certiflcate of allotment thereof to him was issued on June 
30, 1902, patents therefor dated April 14, 1903, approved by the Secretary on 
May 8, 1903, were issued to him and were recorded in the office of the Com- 
mission on May 16, 1903. The défendants, Charles Page and R. A. Josey, 
hold an oil and gas lease from Mr. McNab, the grantee of Minnie Folk, for- 
m'erly Minnie Atkins, the alleged mofher and sole helr of Thomas Atkins. 
Under this lease and under an order of the district court of Creek county, 
Okl,, dated July 3, 1914, in a suit between Minnie Folk and Page and Josey 
and others, permitting Page and Josey to possess and operate the leased prop- 
erty for oil and gas. Page and Josey were in exclusive possession of tlae land 
in controyersy, drilling wells and producing oil, when, on Febmary 15, 1915. 
the United States, on its own behalf and on behalf of the Creek Tribe of 
Indians, brought this suit against tliem to cancel and avoid the enrollment of 
Thomas Atkins as a Creek citizen, the certiflcate of allotment and the patepts 
of the land to him, to perpetually enjoin him and ail claiming under him from 
asserting any interest therein, or in the proceeds thereof, and for the appoint- 
m'ent of a receiver pending the suit to take possession of the land and to im- 
pound and préserve the oil and gas therein for the benefit of the United States 
and the Creek Tribe. This is a suit in equity, and the only ecinity pteaded in 
the complaint was that the Dawes Commission was charged with the duty of 
determlning who were entitled, under the acts of Congress, to be enrolled as 
citizens of the Creek Nation, that no one was entitled to be so enrolled who 
was not living on April 1, 1899, that Thomas Atkins was not living on that 
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day, "tliat no évidence of any cliaracter was produoed before, or obtained or 
had by, sald Commission witli respect to the riglit of tlie alieged Thomas At- 
liins under said act of Consress to be so enrolled," and tliat in causing liis 
jiame to be placed on tlic roll of Creelv citizens by biood the Commission act- 
ed arbitrarily aud summarily, and witliout any Ivnowledge, information, or 
l>elief tliat hc was in existence or living or dead on April 1, 1S99. If tlie com- 
plaint had not contained thèse allégations it would bave stated no ground for 
the cancellatiou of the enroUnient, the allotnient or the patents and lieiice no 
ground for any relief by a direct attack in equity, for those muniments of 
title were conclusive adjudications of Thomas Atkins' riglit to enrollment and 
of his title to the land impervious to collatéral attack. The eomplaint con- 
tained the further averments, futile to invoke équitable relief unless the aver- 
ments stated above were established, tliat the plaintiffs had no knowledge and 
could not allège whether such a person as Thomas Atkins of Creek Indian 
blood so enrolled ever existed, but it alieged tbat if lie did lie died prior to 
April 1, 1S99, tbat because there was no évidence or information before the 
Commission of liis qualifleations for enrollment the muniments of liis title 
,should be swept away, the title to the land should be quieted in the Creek 
Xation, whicli owned it before its allotment, and a reeeiver should be appoint- 
ed to take possession of the land and to impond and cojiserve the oil and gas 
for the beneflt of the Creek Tribe during the pendency of the suit. 

The answer of Page and Josey denied ail the allégations of the eomplaint 
tending to disclose any equity in the plaintiffs, alieged tbat there was évidence 
of the qualifications of Thomas Atkins for enrollment before the Commission, 
set forth the défendants' exclusive possession and title. alieged that in reli- 
ance upon tlie enrollment, allotm'ent and patent the défendants in good faith 
purchased and pald more than $30,000 for their title under Thomas Atkins and 
had expended more than ,'f200',000 for drilling wells and developing the produc- 
tion of oil from the land without any knowledge or notice of any defect, or 
claiin of defect, in the title of Tliomas Atkins under liis patents. Nancy 
Atkins, one of the défendants, who claimed that she was the mother and 
heir of Thomas Atkins, .joined witli tlie plaintiff in tlie application for the 
appohitment of the reeeiver. On that application aflidavits, testimony, 
and copies of records occupying more than 400 pages of the printed tran- 
script vv'ere submitted to the court. At the (dose of the évidence l'âge and 
Josey offered to give a bond in such amouiit and with such sureties as the 
court should approve to account for and pay over to the parties ultimatel,y 
adjudged entitled thereto, the profits of the oil extracted from the premises 
during the pendency of the suit, aiid ail damages that might resuit from 
their opération, but the court declined to aecept any bond and made an order 
appointing the reeeiver. 

C. B. Stuart, of Oklahoma City, Okl., and E. C. Ilanford, of Seattle, 
Wash., for appellants. 

R. C. Allen, of Muskogee, Okl, National Creek Atty., W. P. Z. 
German, Sp. Asst. U. S. Atty., of Muskogee, Okl. (D. H. Linebaugh, 
U. S. Atty., and J. C. Davis, Àsst. National Creek Atty., both of Mus- 
kogee, Okl., on the brief), for appellees. 

Malcolm E. Rosser and Napoléon B. Maxey, both of Muskogee, 
Okl., for appellees Nancy Atkins, Robert L. Rutherford, and James A. 
Ferguson. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

SANBORN, Circuit Judge (after stating the facts as above). [6] 
In this case there are many défendants, but the défendants in posses- 
sion of the property and who chiefly contest the appointment of the 
reeeiver are Page and Josey, and in this opinion they vv'ill be designated 
as the défendants. Thèse défendants were, and for many months 
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had been, in the exclusive possession of the land which is the subject 
of thls controversy, exploring it for oil and gas and extracting oil from 
it under patents and a title fair on their face and adjudged valid, so 
far as tlie defect asserted in this case is concerned, the right of Thomas 
Atkins to enrollment as a Creek citizen by the Davves Commission, a 
quasi judicial tribunal, to which, by the Creek Agreement, the Con- 
gress and the Creek Tribe intrusted the power and upon which it im- 
posed the duty to décide that question, a tribunal whose jurisdiction 
of that question and of every other issue it was necessary for it to 
consider and détermine in reaching its décision was conclusive upon ail 
and impervious to collatéral attack, either by the Creek Nation, the 
United States, or any other party in interest. Kimberlin v. Commis- 
sion of Five Civilized Tribes, 104 Fed. 653, 662, 44 C. C. A. 109, 118; 
Malone v. Alderdice, 212 Fed. 668, 670, 129 C. C. A. 204, 206. To 
avoid tliis incontrovertible rule the Creek Tribe and the United States, 
for the sole benefit of the Creek Tribe, niake this direct attack upon 
the décision and judgment of the Dawes Commission that Thomas At- 
kins was entitled to enrollment as a member of the Creek Tribe and 
upon the patents based on that adjudication by a complaint in equity 
to avoid and set them ail aside on the ground that there was no in- 
formation or évidence before the Commission to sustain its adjudica- 
tion. 

The claim of the Creek Tribe, the only party plaintiff that has any 
pecuniary interest in this litigation, is conditioned by the existence 
of its alleged right to avoid that adjudication and the patents founded 
on it on the ground that there was no évidence of the qualifications of 
Thomas Atkins for enrollment before the Commission which adjudged 
him entitled thereto and no évidence before it that he was living on 
April 1, 1899. That adjudication, the allotment of this land to Thomas 
Atkins, and the patents to him were ail public records open to the 
inspection of the Creek Nation from 1903 until the présent time, but 
no attack upon their justice or verity was ever made until this suit 
was filed in 1915, more than 11 years after the completion of the ad- 
judication, the patents, and the public record thereof. This land was 
of small value, of but a few dollars an acre, until about 1912 to 1914, 
when oil was discovered in its vicinity and the défendants purchased 
their lease, drilled wells in it, and demonstrated its great value for its 
oil. Wells were being drilled in 1914 and the early part of 1915 on 
ail sides of this land, and to save the oil from being drawn out of the 
pool beneath by others, the défendants sank four wells in it at a cost 
of $44,000, were drilling six more at an expense of $11,000 each, had 
constructed many wooden tanks, had contracted for eight steel tanks 
at a cost of $11,000 each to hold the oil which the wells were produc- 
ing much faster than it could be sold or piped away, and had expended 
and incurred expense in producing and preserving the oil in this land, 
whicH amounted in the aggregate to more than $125,000, and had col- 
lected in return only about $8,000, when on the application of the 
plaintifï the court below appointed a receiver of the land, of ail the 
wells, tanks, derricks, piping, casings, and other material of every na- 
ture which the défendants owned and had placed upon the land, of 
ail the oil they had produced from and stored upon it, and of ail the 
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uncollected proceeds of the oil they had taken from it and sold. This 
order was in effect an ejectment of the défendants in possession, not 
only from the land, but from the improvements which they had made 
thereon and the oil they had produced theref rom at an expense of more 
than $125,000 upon a preliminary hearing, and it is difficult to perceivc 
the compelling equity in the Creek Nation requisite to sustain it. 

[1 ] The plaintiffs, however, invoke the familiar rule, applicable alike 
to the appointment of receivers and to the issue of injunctions, that 
interlocutory orders on thèse subjects rest in the sound judicial dis- 
crétion of the court of original jurisdiction, and that when that court 
has not departed from the rules and principles of equity established 
for its guidance its orders in this regard may not be reversed without 
clear proof that it abused its discrétion. American Grain Separator 
Co. V. Twin City Separator Co., 120 C. C. A. 644, 648, 202 Fed. 202, 
206. And they invite discussion of the question whether or not there 
was any abuse of the discrétion of the court in the action it took. But 
it is only when the trial court has not departed from the rules and prin- 
ciples of equity estabhshed for its guidance that the question of abuse 
of discrétion in cases of this character is material. Such a departure 
renders the action of the court réversible without considération or dé- 
cision of the question of abuse of discrétion. Now the plaintiffs' 
ground for this suit is that the Creek Nation has the légal title to this 
land, but that its title is clouded by the enrollment, the allotment, and 
the patents, and the équitable relief they seek is the removal of that 
cloud. The défendants are in possession of the land under a title reg- 
ular on its face. Counsel for the plaintiffs concède and insist in their 
brief that they cannot recover in ejectment on their légal title until 
a decree in equity removes the alleged cloud under which défendants 
hold a regular title, and yet they hâve succeeded, by means of an in- 
terlocutory order, without any trial of title, in securing in effect a 
writ of ejectment of the défendants from the land and an injunction 
against their return. 

[2] The possession and use of real estate by those actually in pos- 
session bas âlways been jealously protected by English and American 
courts. Etrangers without title may not eject those in possession al- 
though the latter hâve no title. The possessors bave the right to a 
trial of the issue between légal titles by a jury and to continue in pos- 
session until the plaintiff by the strength of bis own title, not through 
the weakness of his adversaries', establishes his right thereto. This 
suit is a confession that the plaintiffs cannot recover possession of this 
land on the strength of their title. If they could, they would bave an 
adéquate remedy at law and their suit must fail. When a plaintiff 
brings ejectment on a paramount légal title, and the défendant in pos- 
session sues in equity on the ground that he has the superior equity, 
the established rule and gênerai practice is to stay the action at law 
and hold the défendant in possession until the validity of the defend- 
ant's claim in equity is adjudged. And when, as in this case, a plain- 
tiff out of possession brings a suit in equity to avoid the légal title of 
a défendant in possession which is admittedly superior, it is likewise the 
gênerai' rule and the established practice in equity to refuse to appoint 
a receiver to deprive the défendant of the possession or of the produét 
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ol tlie property until after a full trial of the équitable claim and the 
légal titles on their merits. 

[3] A court of equity is not without jurisdictiGn to appoint a receiv- 
«r of real estate and of its proceeds in the possession of a défendant 
holding under a title regular on its face. But the cases in which it 
may exercise that power before a trial of the issues on the merits with- 
out a departure from the established principles and practice of equity 
jurisprudence are exceptions to the gênerai rule, and clear proof of the 
follovving necessary facts is indispensable to bring such a case within 
the exceptions: 

First : The f act that there is imminent danger that unless a receiver 
is appointed the property or its proceeds will be deteriorated in value 
or wasted during the pendency of the suit. Second: The fact that 
the plaintiff will suffer irréparable loss from such détérioration or 
waste. But if the défendant is solvent and abundantly able to respond 
to any such loss, or if he will give a good bond so to respond, the loss 
can rarely be irréparable, and the gênerai rule is that a receiver should 
not be appointed. Third : The fact that on the pleadings and pre- 
liminary proofs there is a strong probability that the plaintifï will 
ultimately prevail on the merits. 

[4j But courts of equity are extremely averse to any interférence 
with the possession of a défendant claiming real estate under a légal 
title. They proceed in such a case with extrême caution and rarely 
interfère. If it seems doubtful whether or not the plaintiff will recover 
at the final hearing, or whether or not there is imminent danger that the 
plaintiff will suft'er irréparable loss, the application for a receiver will 
be denied and in the hearing and décision of such a case ail the pre- 
.sumptions are in favor of the défendant in possession under a légal 
title. A court of equity is sedulous to prevent the successful invoca- 
tion of its interlocutory injunction, or its appointment of a receiver to 
perform the function of a successful action of ejectment and at the 
same time to avoid the trial of titles indispensable to such an action. 
Kelley v. Boettcher (C. C.) 89 Fed. 125, 129; Lancaster v. Asheville 
St. Ry. Co. (C. C.) 90 Fed. 129, 133 ; Sage v. Railroad Co., 125 U. 
S. 376, 377, 8 Sup. Ct. 887, 31 U Ed. 694; United States v. American 
Tobacco Co., 221 U. S. 106, 186, 187, 31 Sup. Ct. 632, 55 L. Ed. 663; 
Bosworth v. Terminal R. R. Ass'n, 174 U. S. 182, 186, 187, 19 Sup. 
Ct. 625, 43 L. Ed. 941 ; Ryder v. Bateman (C. C.) 93 Fed. 16, 28, 29, 
31; Trust & Deposit Co. v. Spartanburg Waterworks Co. (C. C.) 91 
Fed. 324, 325, 326; Worth Mfg. Co. v. Bingham, 116 Fed. 785, 790, 
792, 54 C. C. A. 119. 124, 126; Carson v. AUegany Window Glass Co. 
(C. C.) 189 Fed. 791, 795, 796, 797, 798, 800; Higginson v. Chicago, 
B. & Q. R. R. Co., 102 Fed. 197, 199, 42 C. C. A. 254; Moore v. Bank 
of British Columbia (C. C.) 106 Fed. 574, 579, affirmed 125 Fed. 849, 
60 C. C. A. 431 ; High on Receivers (4th Ed.) §§ 553, 557, 558. 

The cases cited by counsel for the plaintiffs neither challenge nor 
detract from thèse rules and principles. They either rest on facts so 
dift'erent from those of this case and of other cases which thèse rules 
govern that the cases thus cited do not fall under those principles. 
The cases cited are such as Fink v. Montgomery, 162 Ind. 424, .68 N. 
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E. 1010, wherein, at the suit of one partner a receiver was appointed 
of partnership property which another partner was wasting, upon the 
principle that each partner ovvns an interest in each and every item of 
the partnership property; Mead v. Burke, 156 Ind. 577, 60 N. E. 338, 
wlierein a receiver was appointed of property in the hands of a vendor 
at the suit of a vendee who had conipletely performed his coîitract of 
purchase, upon the principle that in such a case the vendee holds the 
entire bénéficiai interest in the property and the vendor holds it simply 
as trustée for him ; and Nevada Sierra Oil Co. v. Home Oil Co. (C. 
C.) 98 Fed. 674, wherein the plaintifï alleged that he had a valid claim 
to the property under the public land laws which he had a right to 
perfect by doing work thereon required by those laws and the défend- 
ant in possession was extracting oil from the premises and preventing 
the plaintifï from doing the work necessary to perfect his title, and the 
court remarked that if the proof reasonably sustained the plaintiflf's 
claim it would appoint such a receiver, but that the proof was insuffi- 
cient and the application was denied. That remark was justified be- 
cause, if the plaintiff had a valid claim to the property and the défend- 
ant was unlawfully preventing the doing of the necessary work to per- 
fect it, the claim would be entirely lost unless the court interfered to 
ijermit him to comply witli the law. Some of the cases cited by eminent 
counsel are such as Êlk Fork Oil & Gas Co. v. Foster, 99 Fed. 496, 39 
C. C. A. 615, wherein opposing parties ail out of possession had en- 
joined each other from extracting oil from the premises, but agreed 
that it was necessary to extract it in order to save it, the court appoint- 
ed a receiver, there was no appeal from the order appointing him, and 
the only issue was his compensation, or such as Bettman v. Harness, 42 
W. Va. 433, 26 S. E. 271, 274, 278, 36 L. R. A. 566, in which the court, 
after indulging in a lengthy discussion of the jurisdiction of a court of 
equity to enjoin the abstraction by the défendant of oil and gas from 
the land claimed by the défendant, where it is shown the abstraction 
woidd resuit in irréparable loss to him, said, among other things: 

"It is true now, as it ever lias beeii, ttiat an injunctioii will not he grant- 
ed, wliere the title is in diKpute, ijrevious to the détermination of légal riglits 
of the parties unless the threatened act is of such a nature that, should the 
right to coinmit it be docided against them, tlie conséquence will be irrép- 
arable. * * * Possession is prima fade évidence of title, is sacrod, and 
110 court in any form of hearing ean take it from him without a hearing with- 
out overthrowing the niaxim that no man can be condemned in person or de- 
prived of property without a day in court and due process" 

— and held that the issue of a preliminary injunction restraining lessees 
in possession from boring for oil or interfering with the claims of the 
plaintiff was erroneous. We turn to the facts of the case. 

[5] Did the plaintiffs in this case establish the facts that were indis- 
pensable to entitle them to the appointment of a receiver to take pos- 
session and operate this land that was then in the exclusive possession 
of the défendants under an apparently regular title? In their com- 
plaint they allège that the défendants were wasting the oil they were 
extracting from the land in controversy, but at the opening of the 
hearing their counsel announced that they did not expect to be able 
to prove that there was not a proper management of the property by 
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the défendants, and they produced no évidence to that effect or to the 
effect that there was any danger that the défendants would not prop- 
erly manage it during the pendency of the suit. The évidence on this 
subject at the close of the hearing was that it was necessary in order 
to save the oil in this land to drill wells into the stratum in which the oil 
was f ound, which was about 2,600 f eet below the surface, at least as f ast 
as wells which were being drilled on adjoining lands were sunk, that 
the défendants had done and were doing this, that in so doing they 
had sunk four wells, were drilling six more, had produced and were 
producing so much oil, then 10,000 barrels a day, that it could not 
be sold and sent away as it came, so that it was necessary to tank it, 
that they had constructed many wooden tanks, had contracted for 
eight Steel tanks, and had completed three, which had a capacity of 
55,000 barrels, and had paid and incurred expenses to the amount of 
more than $125,000 in producing and saving this oil, while they had 
collected from the sale of it only about $8,000. There was no évi- 
dence that the défendants were insolvent, or that they were not abun- 
dantly able to pay and discharge any liability they might incur by their 
action and the work they had done, and the necessary expenses they 
had made and incurred, and the testimony in the case established their 
financial responsibility beyond ail doubt or cavil. Not only this, but the 
défendants offered to the court below, and to this court, to give a 
bond with sufficient sureties to respond to and discharge any liability 
they might incur to the parties that should be ultimately adjudged to be 
entitled to the oil produced by them from this land during the penden- 
cy of this suit. There was, therefore, no substantial évidence of 
any imminent danger of irréparable loss to the plaintifFs by the pos- 
session of and the extraction of oil from the premises by the de- 
fendants; but the proof was that there was no such danger, and, if 
there had been, the plaintiffs could bave at once removed it by the 
acceptance of the tendered bond. In view of this fact alone, there was 
no equity in the appointment of the receiver and the taking of the 
possession of the wells, tanks, and improvements the défendants had 
placed upon this land at great expense, of the land itself and its man- 
agement from them, and turning them over to the officer of the court 
at the request of plaintiffs, that had done nothing and expended nothing 
to enhance the value of the land, or to discover, produce, or save the 
oil. The défendants had the greater equity. 

The appointment of a receiver to hold and manage the property 
and business of owners or claimants necessarily imposes upon the 
parties in interest the expense of the compensation of the receiver and 
his counsel and generally other expenses which would be avoided by 
ref using the appointment. Ordinarily the personal interest of the own- 
ers or claimants in possession and their knowledge of and expérience 
with the property and the business enable and cause them to hold and 
manage the property and the business with less expense and more 
profit than can a receiver. And where loss to the applicants during the 
pendency of the suits can be avoided without making such appoint- 
ments the cases are rare that will warrant them. 

Did the plaintiffs establish the fact that there was a strong probabil- 
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ity that on the merits of this suit they would finally secure the relief 
they seek? They ask to avoid the dehberate adjudication of the Dawes 
Commission rendered more than 12 years before their suit was com- 
menced, that Thomas Atkins was entitled in 1901 to enrollment as a 
Creek Indian, the allotment, and the patents based thereon, upon the 
ground, not that the Commission was induced by any f raud or misrep- 
resentation to render that judgment, but that there was no information 
or évidence before the Commission to sustain its conclusion, and 
especially that there was none to warrant the indispensable prelim- 
inary finding (the Creek Agreement, Act March 1, 1901, 31 Stat. 870, 
c. 676, § 28; Act June 28, 1898, 30 Stat, 502, c. 517, § 21), that Thom- 
as Atkins was living on April 1, 1899. Conceding, but not considering 
or deciding, that the absence of such information or évidence would 
be fatal to the judgment of the Commission, a proposition which coun- 
sel for the défendants strenuously challenge, was the évidence suffi- 
cient to establish that absence? The légal presumption was that there 
was information and évidence sufficient to sustain the judgment and the 
patents based upon it. The burdeu was on the plaintifïs to prove, not 
that there was insufficient évidence, but that there was no substantial 
information or évidence, to sustain the judgment. It was a heavy 
burden, one that could not be borne by the production of a mère pré- 
pondérance of évidence, for it assails the validity of patents and of the 
judgment of a cjuasi judicial tribunal empowered to render it, and 
neither of them could be successfully challenged without full proofs, 
clear, convincing, unambiguous, and entirely satisfactory to the court. 
Maxwell Land Grant Case, 121 U. S. 325, 379, 381, 7 Sup. Ct. 1015, 
30 L. Ed. 949; Colorado Coal Co. v. United States, 123 U. S. 307, 
317, 8 Sup. Ct. 131, 31 L. Ed. 182. 

The only évidence the plaintiffs produced was the afilîdavit of Mr. 
Merrick, verified February 25, 1915, more than thirteen years after 
the cvent, that in May, 19Ô1, he was a clerk and employé of the Dawes 
Commission, that on May 23, 1901, he "listed for enrollment as a citi- 
zen by blood of the Creek Nation, the name of Thomas Atkins who is 
enrolled opposite roll number 7913 of the final roll of the Commission 
and on census card No. 2707, field No. 2774, a true copy of which 
census card is hereto attached and made a part of this affidavit," that 
the évidence which induced him to list Thomas Atkins was "the au- 
thenticated 1895 roll of Creek citizens, which said roll was used and 
relied upon by said Commission and by myself as the représentative of 
said Commission in enrolling the name of Thomas Atkins." The 
census card recorded thèse f acts : That Thomas Atkins was a Creek 
Indian of half blood 10 years of âge, that he was enrolled on the 
authenticated Creek tribal roll of 1895 as of Euchee township, under 
ihe name Thos. Atkins, No. 213, and that on that roll Minnie Atkins was 
recorded as his mother, and a white man as bis father. Mr. Merrick 
further deposed that he had searched and found in the ofifice of the 
Dawes Commission, where ail such matters are kept, no mémorandum 
or notation indicating that évidence or information was had or receiv- 
ed by the Commission on the ciuestion whether Thomas Atkins was 
living or dead on April I, 1899, and that he had no recollection of 
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any such évidence or information had or received by himself, although 
somebody — vvho it was he said he could not recall — gave him informa- 
lion as to about the time of alleged birth and parentage of the said 
Thomas Atkins, that the final roll of citizens by blood of the Creek 
Tribe "was made up from the said census card under my personal 
supervision and compared and revievifed by some member of the Com- 
mission, and the enrollment thus made was approved by the Secretary 
of the Interior on March 28, 1902." 

On the other hand, Mr. L,yons, a witness called on behalf of the 
défendant, personally appeared before the court and testified that he 
had a conversation with Mr. Merrick in which the latter called atten- 
tion to the fact that the census card of Thomas Atkins showed his par- 
entage, his mother and his father, that he could not hâve got that from 
the 1895 roll, and Lyons testified that Merrick said that he was satis- 
fied from that fact that there must hâve been évidence on that ques- 
tion, and that there must also bave been évidence or information of 
some character, which was not made of record, that Thomas Atkins 
was living on April 1, 1899, and further that he had no independent 
recollection of the whole matter, except that the enrollment was made 
in his handwriting. Mr. Lyons was cross-examined by counsel for the 
plaintiffs and testified that Mr. Merrick said that they must hâve had 
information as to the parentage probably from the 1895 roll, and he 
said also that they must surely bave had information as to whether or 
not he was alive or dead on April 1, 1899, or they would not hâve 
enrolled him. Mr. Merrick's testimony was an ex parte affidavit in- 
troduced two days before Mr. Lyons testified in open court, and Mr. 
IMerrick was not called to deny that Mr. Lyons' statement of his ad- 
missions was correct. 

[7] By the act of June 10, 1896, the Dawes Commission was au- 
thorized to hear and détermine applications for citizenship in any of the 
Five Civilized IVibes. By that act the rolls of citizenship of those 
tribes as then existing (and the Creek rolls of 1890 and 1895 were 
then existing), were confirmcd and the Dawes Commission was com- 
manded in deterniining applications for citizenship to "give due force 
and efïect to the rolls, usages, and cvistoms of each of said nations or 
tribes." 29 Stat. 339, c. 398, par. 3. By the act of June 7, 1897 (30 
Stat. 84, c. 3), the term "rolls of citizenship" as used in the act of 
June 10, 1896; was construed to mean "the last avithenticated rolls of 
each tribe which bave been approved by the council of the nations 
and the descendants of those appearing on such rolls," and certain 
other persons specified that had been lawfully added thereto. By the 
act of June 28, 1898 (30 Stat. 502, c. 517, § 21), the Commission was 
authorized and directed to take the roll of Cherokee" citizens of 1895 
and to enroll ail those living found on that roll and certain other per- 
sons specified, and "to make correct rolls of the citizens by blood of 
ail the other tribes, eliminating from the tribal rolls such names as 
may hâve been placed thereon by fraud, or without authority of law, 
enrolling such only as may bave law fui right thereto and their descend- 
ants born since such rolls were made." That act further provided 
that: 
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"Said Commission shall make such roUs descriptive of the parties tliereon, 
so that they inay be thereby Identifled, and it is authorlzed to take a eeiisus 
of each of said tribes," (iience tlie autliorized census card in this case) "or to 
udopt any otlier nieans liy them deemed necessary to enable them to make sucli 
l'olls. They siiall hâve access to ail rolls and records of the several tribes. 
* * • The rolls so niade wlien approved by the Secretary of the Interior 
shall lie final and the persons whose nanies are found thereon, and thelr de- 
scendants thereatter born to them, with such iiersons as may Intennarry ae- 
cordinjç to tribal lavvs, shall alone eonstitute tlie several tribes vvhich they 
represent." 

The act of March 1, 1901 (31 Stat. 869, c. 676, § 28), provided that 
ail citizens who were living on the Ist day of April, 1899, entitled 
to be enrolled under the act of June 28, 1898, should be placed upon 
the rolls. The act of June 28, 1898, was net simply an act of Con- 
gress. It embodied and ratified the agreement between the Creek 
Nation and the United States, which was shortly after ratified by the 
Creek Nation, that the Dawes Commission should make the final roU 
of the latter's citizens, that for that purpose the Commission should 
hâve access to ail its rolls and records, and that it might take a census 
of the nation or adopt any other means by the Commission deemed 
necessary to enable them to make stich rolls. Among the rolls and 
records of the Creek Tribe, duly authenticated by the approval of the 
Creek Council, was a roll of citizens made by the tribe in 1890, another 
made in 1895, the pay roll of that nation for the year 1895, upon which 
a per capita payment was made to the citizens of the tribe. On the 
roll of 1890 appeared "Minnie Atkins (Thos. and Mary, 2 children)." 
On the roll of 1895 appeared the names of Minnie Atkins and Thomas 
Atkins and the receipt of Minnie Atkins for a payment to herself 
and also for a payment of a like amount to her as the per capita pay- 
ment due to her son Thomas Atkins. 

The Creek Tribe was a civilized and intelligent people governed 
by laws made by its own Creek Council which was composed of two 
bodies, the House of Kings and the House of Warriors, under whose 
direction the census of its citizens and its rolls of citizenship were 
made. Noah Gregory testified that in 1889 and 1890, he was town 
king of Euchee township and a rnember of the House of Kings, that 
under the direction of the Creek Council, and as such town king, he 
made the original census roll of Euchee township, that after he made 
up this original census roll he reported it to the Creek Council, that 
the Creek Council appointed a committee of 16 from its membership, 
which investigated, purged, and corrected that roll and the rolls of the 
other towns, some 48 in number, then reported the corrected roll to 
the House of Kings and to the House of Warriors, and that each 
house separately approved and adopted it, and this roll thus made 
is the Creek roll of 1890, thathe was a member of the House of War- 
riors when the roll of 1895 was made, and that it was approved by 
both Houses. Mr. Gregory testified that after he had made up the 
original census roll of Euchee township for the enrollment of 1890, 
he called a convention of the people of that township, that the name 
of each one of those placed upon the original census roll by him was 
read out in the hearing of this convention, and with the assistance of 
suggestion and information made at the convention this original census 
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roll was corrected, and that it was this corrected roll that he reported 
to the Creek Council, that on his original census roll under No. 26 
were written "Minnie Atkins, two children, female," that the word 
"female" referred to Minnie Atkins, that on the list which he re- 
ported to the council, after the town meeting had purged and corrected 
it, as his original census roll there appeared "No. 22, Marina Atkins 
and two children. No. 23, Thomas Atkins, No. 24, Mary Atkins," 
that at the request of the Dawes Commission he examined the list of 
those the Commission proposed to enroll as Creek citizens f rom Euchee 
township in 1901 and 1902, including Minnie Atkins and Thomas At- 
kins, obtained what information he could concerning them and reported 
to the Commission regarding that list, that some on the tentative list 
he discovered had died before April 1, 1899, and he reported that fact 
to the Commission, together with any other relevant fact he discov- 
ered, but that he does not recollect ail that he learned or ail the informa- 
tion that he gave, that if he had learned that Thomas Atkins was not 
living on April 1, 1899, he would hâve reported, as he did regarding 
others that were on the tentative list of the Commission, that he died 
before April 1, 1899, but that he inade no such report. 

As the Commission was required by the acts of Congress to give 
full force and efifect to the authenticated tribal rolls, the usages and 
customs of each tribe and was by those acts given access to ail their 
rolls and records, the Creek Rolls of 1890 and 1895, on each of which 
Minnie Atkins and Thomas Atkins as her son were enrolled as citizens 
of the tribe by blood, constituted not only prima facie, but, in the 
absence of strong and persuasive countervailing proof, conclusive évi- 
dence before the Commission of the right of Thomas Atkins to en- 
rollment as a citizen of the Creek Tribe. In the face of this record 
counsel for the plaintifïs no longer contend in this court, as they 
pleaded in the court below, that "no évidence of any character was 
produced before, or had or obtained by said Commission with respect 
to the right of the alleged Thomas Atkins under said act of Congress 
to be so enrolled," but they now argue that, although ail the évidence 
and information disclosed above was before the Commission, there was 
no évidence before them that Thomas Atkins was living on April 1, 
1899. The answer is, first, that the testimony of Merrick and Lyons 
tends to show that Merrick, who made the census card, had informa- 
tion that he was living before making that card, and made it in reliance 
upon such information ; and, second, that the authenticated Creek roll 
of 1895 was conclusive évidence that he was living in that year, and, 
in the absence of any direct évidence before the Commission that he 
had died, or that he had been in such a dangerous situation that men 
of reasonable prudence would infer that he had died, prior to April 
1, 1899, the conclusive légal presumption was that he continued to îive 
for at least seven years after the making- of the Creek roll in 1895, 
and hence that he was living on April 1, 1899. In the absence of proof 
of earlier death, or of évidence of unusual danger of such earlier 
death, the légal presumption is that a Iive person continues to Iive for 
at least seven years. Fideiity Mutual Life Ass'n v. Mettler, 185 U. 
S. 308, 316, 22 Sup. Ct. 662, 46 L. Ed. 922; Montgomery v. I^evans, 
1 Sawy. 653, 17 Fed. Cas. 628, 633, No. 9,735; N. W. Mutual Life 
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Ins. Co. V. Stevens, 71 Fed. 258. 260, 18 C. C. A. 107, 109 ; The San 
Rafaël, 141 Fed. 270, 278, 72 C. C. A. 388, 396; Executors of Clarke 
V. Canfield, 15 N. J. Eq. 119, 122, 123; Lawson on Presumptive Evi- 
dence (4th Ed.) rule 43, pages 251, 253, 255 ; 13 Cyc. 295, 298, note "b." 

So it is that ail the daims and reasons for the avoidance of the 
judgment of the Commission and the patents, and for the appointment 
of a receiver and an injimction on the theory of the original bill, fell 
disproved by the évidence produced upon the motion for the appoint- 
ment of the receiver. 

But counsel for the plaintiffs presented in that évidence a new issue 
not set forth in their pleading, which was whether or not there ever 
was any Thomas Atkins, the son of Minnie Atkins, and wliéthér or 
not the défendants knew there was no such person before they pur- 
chased their title. And counsel now contend that they proved that no 
such person ever existed and that the défendants were aware of this 
fact before they became interested in tlie property in suit. Upon thèse 
subjects many witnesses testified. Some of them were weak-willed, 
dépendent, and timorous ; some of them were evidently swayed by in- 
terest or influence. They testified to occurrences 15 to 20 years be- 
fore they spoke, and their memories of dates and occurrences were 
necessarily vague and uncertain. The record convinces that there was 
an interested and fervent effort on the part of the parties on each side 
of this litigation to procure favorable évidence for themselves and 
that much of the testimony introduced is unreliable. Agents of the 
plaintiffs and of the défendants solicited Minnie Atkins, who seems 
to hâve been a timorous, dépendent Indian woman, to testify in their 
favor, and the plaintiffs succeeded in procuring statements from her 
that she was not the mother of her alleged son, Thomas Atkins, while 
the défendants obtained statements that he was born and lived her 
son. At the end of many and continuons sohcitations she finally ad- 
hered to the latter statement and made afiidavit that the former was 
induced by the overpersuasion of the plaintiffs' agents and her fear 
of them. 

Upon the issue of whether or not Thomas Atkins ever lived, a re- 
view of the entire testimony shows it to be conflicting, and that, stand- 
ing alone, it would bave left that issue doubtful. But this testimony 
is not ail the évidence, nor is it the most reliable évidence, upon that 
issue. There is the Creek tribal roll of 1890, which records Minnie 
Atkins and two children, Thomas and Mary, there is the Creek tribal 
roll of 1895, which records Minnie Atkins and Thomas Atkins, there 
is the receipt of Minnie Atkins upon the pay roll of that year for the 
payment to her of the per capita allowance for her son Thomas, there 
is the testimony of the care with which thèse rolls were made by the 
town king, corrected by the town meeting, investigated and purged by 
the committee of the Creek Council, and there is the fact that thèse 
rolls were made and approved within 11 years after the alleged birth 
of Thomas, among the acquaintances of Minnie Atkins, ail naturally 
jealous of and watchful to prevent any undue payment of tribal funds 
to each other, and there is the fact that under the Creek Agreement the 
tribe had the right to appear before the Commission and by its agent 
and its attorney, who during ail the enroUment proceedings was un- 
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der retainer and salary to protect the rights of the tribe, and to pre- 
vent the enrollment by the Commission of Thomas Atkins if he was 
not entitled thereto, and the Creek Agreement that if this was not done 
the roll of the Commission should be final. 

Is it not much more probable that those rolls are right, that Thomas 
Atkins was living when they were made, and that the people of Euchee 
township, at whose meetings they were corrected, knew that he was 
living, and satisfied the officers of the tribe of that fact, than it is that 
the testimony of witnesses gathered by interested parties to testify 
to occurrences 20 years behind them tending to show that no such per- 
son existed is true ? This court will hesitate long to hold on such tes- 
timony that Thomas Atkins never existed in the face of thèse old 
and hitherto unassailed corrected rolls of the Creek Tribe, and their 
persuasive évidence of a living Thomas Atkins, the son of Minnie At- 
kins, when they were made. The proof now before the court that he 
never existed, that he was a myth, is not clear, unambiguous, convinc- 
ing or satisfactory to this court. 

Nor is there any satisfactory or persuasive évidence that the de- 
fendants knew or had notice that Thomas Atkins never existed, before 
they purchased their lease or title. They had the right to rely and 
act upon the Creek rolls of citizenship made by the tribe itself and 
upon the final roll made by the Dawes Commission until they received 
satisfactory évidence that thèse rolls were false, and the évidence fails 
to convince that they ever had such évidence before they purchased. 

[8-10] After the court below appointed the receiver, the plaintiffs, 
with leave of that court, filed an amended complaint, and at the hear- 
ing in this court they were permitted to file a copy of it hère. In this 
amended complaint they set forth another ground for the relief they 
ask. It is, in substance, that the enrollment of Thomas Atkins by 
the Dawes Commission was induced by the Creek tribal rolls, which 
as to him were false, that the enrollment of Thomas Atkins on those 
rolls was fraudulently procured, and that the défendants had notice 
of thèse facts before they purchased their titles. Extended consid- 
ération of this new basis for relief is pretermitted for two reasons : 
First, it was not before the court below for its considération when it 
appointed the receiver and issued its injunction, and hence it is not 
pertinent to the détermination of the question whether or not there 
was error in the appointment and issue; second, in so far as this 
amended complaint was presented to this court to induce its exercise 
of its jurisdiction in equity to sustain the appointment of the receiver 
or to appoint another receiver, regardless of the action of the court 
below, thèse considérations présent themselves. This is a suit in eq- 
uity. In such a suit the daims of the United States, or of the Creek 
Tribe, appeàl to the conscience of the chancellor with the same, but 
with no greater or less, force than would those of a private citizen, 
and, barring the efïect of mère delay, they are judicable in a court of 
chancery, to whose jurisdiction the state or nation or tribe submits 
them by every principle and rule of equity applicable to the rights of 
private citizens under like circumstances. State of lowa v. Carr, 191 
Fed. 257, 266, 112 C. C. A. 477, 486; United States v. Stinson, 197 
U. S. 200, 204, 205, 25 Sup. Ct. 426, 49 L. Ed. 724; United States v. 
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Détroit Timber & Lumber Co., 67 C. C. A. 1, 10, 131 Fed. 668, 677; 
United States v. Chicago, M. & St. P. Ry. Co. (C. C.) 172 Fed. 271, 
276; United States v. Chandler-Dunbar Water Power Co., 152 Fed. 25, 
26, 27, Z7, 38, 40, 41, 81 C. C. A. 221, 222, 223, 233, 234, 236, 237 ; Unit- 
ed States V. Stinson, 125 Fed. 907, 910, 60 C. C. A. 615, 616; Herman 
on Estoppel, §§ 676, 677; State of Michigan v. Jackson, etc., 16 C. 
C. A. 345, 351, 69 Fed. 116, 122; United States v. California & Ore- 
gon Land Co., 148 U. S. 31, 41, 13 Sup. Ct. 458. 37 L. Ed. 354; Carr 
V. United States, 98 U. S. 433, 438, 25 L. Ed. 209; Walker v. United 
States (C. C.) 139 Fed. 409, 411, 412, 413. 

The United States has no pecuniary interest in this litigation. The 
only pecuniary or property interest or equity in the plaintiffs is that 
of the Creek Tribe, and as the stream cannot rise higlier than its 
source the equities of the United States are no greater and no less 
than those of the tribe. United States v. Beebe, 127 U. S. 338, 346, 
8 Sup. Ct. 1083, 32 L. Ed. 121 ; French Republic v. Saratoga Vichy 
Co., 191 U. S. 427, 438, 24 Sup. Ct. 145, 48 L. Ed. 247; State of 
Towa V. Carr, 191 Fed. 257, 265, 266, 112 C. C. A. 477, 485, 486; 
United States v. Détroit Timber & Lbr. Co., 131 Fed. 668, 678, 67 
C. C. A. 1, 11 ; La Clair v. United States (C. C.) 184 Fed. 128, 135, 136; 
Mountain Copper Co. v. United States, 142 Fed. 625, 629, 7Z C. C. A. 
621, 625; Chesapeake & Delaware Canal Co. v. United States, 223 
Fed. 926, 929, 930, 139 C. C. A. 406, 409, 410, L. R. A. 1916B, 734. 
Even where equities are equal the défendant prevails. It is only 
when the case of the complainant appeals to the conscience of the 
chancellor vvith the greater force that he will interfère to grant re- 
lief, and in equity no one may successfuUy deny to the damage of an- 
other the truth of statements by which he has purposely or carelessly in- 
duced another to so change bis situation that the assertion of the truth 
will irreparably or seriously injure him. Hemmer v. United States, 
204 Fed. 898, 902, 123 C. C. A. 194, 198 ; Town of St. Johnsbury v. 
Morrill, 55 Vt. 165, 169; 2 Pomeroy's Equity Juris. § 739; IlHnois 
Trust & Sav. Bank v. City of Arkansas City, 76 Fed. 271, 293, 22 
C. C. A. 171, 193, 34 L. R. A. 518; Paxson v. Brown, 61 Fed. 874, 
881, 10 C. C. A. 135, 142; Union Pac. Ry. Co. v. Chicago, R. I. & P. 
Rv. Co., 51 Fed. 309, 326, 327, 2 C. C. A. 174, 191, 192. 

The Creek Tribe made the Creek rolls of 1890 and 1895. _ By the 
Creek Agreement (31 Stat. 869, § 28), which it made and ratified, the 
Creek Tribe contracted with the United States that the Dawes Com- 
mission should make the final roll of its citizens and allot them their 
lands, and that it should base that enrollment on the Creek tribal rolls 
of 1890 and 1895, and especially upon the latter. It had the oppor- 
tunity and the privilège to correct and purge its rolls before that tri- 
bunal, and it must hâve had more knowledge and more means of 
knowledge whether Thomas Atkins was rightly or wrongly enrolled 
when its tribal rolls were made, and thereafter, while the Commission 
was sitting, when the acquaintances of Minnie Atkins were living in 
the tribe and must bave known the facts, than the tribe or its mem- 
bers hâve ever had since. Either purposely or carelessly it failed to 
correct its roll, if indeed that roll was erroneous, held that roll out 
to the Commission as correct in the regard hère in question, thereby 
mduced that Commission to enroU Thomas Atkins, purposely or care- 
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lessly held the Commisslon's roU out as correct, and permitted and 
induced therèby the allotment of this land to Thomas Atkins, the pur- 
chase and improvement of it by the défendants. Between the making 
of thèse rolls from 1890 to 1902 and the commencement of this suit 
a great change in the value of the land, from a few dollars to many 
thousands of dollars, has occurred, witnesses who knew the facts 
16 to 20 years ago must necessarily hâve died or disappeared, the mem- 
ory of others has been dimmed with the passage of time, and this 
tribe first présents its claim that its rolls were fraudulent after ail 
thèse events, more than 19 years after its last roll was made, and more 
than 12 years after the final roll of the Dawes Commission became a 
public record. The equities of the complainants fail to appeal to the 
conscience of this court with sufficient force to induce it to appoint 
a receiver for the property in the possession of the défendants, or to 
sustain the appointment or the injunction already made. The proof 
in this case is neither clear nor convincing, nor satisfactory that it is 
probable that the plaintiffs will ultimately recover. 

However, this litigation présents claims of some of the parties 
which hâve not been material to the décision of the question whether 
or not the receiver was rightly appointed and the injunction rightly 
issued, the défendants hâve ofïered to give a sufficient bond to protect 
ail parties in interest during the pendency of this suit, and the court 
is of the opinion that it is wise and équitable to accept and require 
such a bond. The order of the court will accordingly be that upon 
the filing in this court, within 60 days of the date of the filing of 
this opinion of a bondvvith security approved by the judge of the 
court below in such an amount as shall be fixed by this court on 10 
days' notice to be given by Page and Josey to the complainants and 
the other défendants herein conditioned to account for and pay over 
to those parties to this suit who shall be finally adjudged to be 
entitled thereto the profits that hâve been and shall be derived by 
them from the land in controversy between March 8, 1915, the date 
when the receiver was appointed, and the final détermination of this 
suit, to file with the clerk of the court below a verified account of the 
opération of the property showing generally the expense, the proceeds 
and the profit thereof between March 8, 1915, and May 1, 1916, on 
or before August 1, 1916, to file on or before the 25th of each month, 
commencing on June 25, 1916, such an account of the opération there- 
of during the preceding month, to pay to the parties ultimately ad- 
judged entitled thereto any damages resulting to thera from the nég- 
ligence or mismanagement of the property, and to abide by and per- 
form the further orders of this court and of the court below in the 
premises, the order of the court below dated March 8, 1915, appoint- 
ing the receiver, directing the défendants to deliver the possession of 
the land, improvements and property to him and enjoining the de- 
fendants from operating or interfering with it, shall be in ail things 
reversed and set aside, and this case shall be remanded to the court 
below for further proceedings not inconsistent with the views expressed 
in this opinion; and it is so ordered. 

CARLAND, Circuit Judge, concurs in resuit. 
233 F.— 13 
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WONG YEE TOON v. STUMP, Immigration Com'r. 

(Circuit Court of Appeals, Fourth Circuit. May 2, 1916.) 

No. 1415. 

1. Aliens <S=>32(8) — CiiiNESE Pbesons— Certificate. 

A certificate Issued to a Chinese person, showing lils right to enter and 
remain in the United States, is prima facle évidence of liis right, and lie 
cannot be deported by Immigration authorities without substantlal évi- 
dence showing that he was not entitled to enter and remain. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 84; Dec. Dig. 
®=>32(8).] 

2. Evidence <S=3317(14) — Heabsat — Weight. 

Hearsay évidence of the statement of another Chinese person that pe- 
tltioner, a Chinese person, admltted as the minor son of a merchant, 
was not the son of such merchant, is not admissible to establish that 
fact; the statement not having been made without contradiction in the 
présence of petitioner or any other person called upon to deny It, so as to 
become an admission. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 1187 ; Dec. Dig. 
<S=»317(14).] 

3. Aliens <S=>23(2) — Chinese Exclusion — Admission as Member or Exempt 

Class. 

A minor son of a Chinese merchant, admltted as a member of an exempt 
class, does not forfeit hls right to remain in the United States by subse- 
quently worliing as a laborer. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 77; Dec. Dig. 
<g=)23(2).] 

4. Aliens <S=»32(12) — Depobtation of Chinese — Keview of Pboceedings op 

Immigration Authorities. 

Whlle the courts wlll not weigh the évidence on whlch Immigration 
authorities ordered the déportation of a Chinese person as one not be- 
longing to an exempt class, the courts wlll review such proceedlngs, and 
may reverse them where there Is no évidence to sustain the rulings by 
the immigration authorities. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 94, 95 ; Dec. Dig. 
<g=>32(12).] 

5. Aliens <©=532(8) — Chinese Pbesons — Déportation — Evidence — Suffi- 

CIENCY. 

In a proceedlng to déport a Chinese person under Chinese Exclusion 
Act May 5, 1892, c. 60, § 6, 27 Stat. 25, as amended by Act Nov. 3, 1893, 
c. 14, § 1, 28 Stat. 7 (Comp. St. 1913, § 4320), held, that there was no évi- 
dence, whlch is that furnlshing or tendlng to furnish proof of any fact, 
warrantlng déportation on the ground that such person was not a 
member of an exempt class. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 84; Dec. Dig. 
®=32(8).] 

6. WoEDs AND Phrases— "Evidence." 

Evidence is that whlch furnlshes or tends to furnish proof. It Is that 
whlch brlngs to the mind a just conviction of the truth or falsehood of 
any substantive proposition whlch is asserted or denled. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Evidence.] 

Woods, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Maryland, at Baltimore, John C. Rose, Judge. 

®;=>For otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Pétition by Wong Yee Toon against Bertram N. Stump, Commis- 
sioner of Immigration, for writ of habeas corpus. From a judgment 
denying the writ (227 Fed. 247), petitioner appeals. Reversed. 

The facts which are not controverted in this case, are in substance 
thèse : 

Tlie appellant, Wong Yee Toon (who will liereaftei- be referred to as Toon), 
came from China to tlie United States oii the steamship Korea, landing in 
San Francisco, Cal., about October 10, 191". An inspector for the Depart- 
ment of Laljor made an examination of Toon's right to admission, and re- 
ported adversely to the Department, but iipon an exannnatiou by the law 
section Toon was, on Xovember 7, 191.'5, admitted to this country as a member 
of one of the exempt classes by vlrtue of the fact that he was tlie minor son of 
a Ohinese merchant, uamed Wong Que Teiing, of Oakland, Cal., and a certifl- 
cate, dated December 4, 1913, numbered 1.3,744 was given him, identifying 
him as the minor son of the said merchant. Wong Que Teung (who will 
liereafter be referred to as Wong) came to this country in 1901 and was ad- 
mitted as a merchant, and since that time has been engaged in the mercantile 
business at Oakland, Cal., and some other places. After the arrivai of Wong, 
a son by the name of Wong Yee fJooey ('ame over from China and was ad- 
mitted, then Toon came at the date above mentioned, and a little later on 
another son, Wong Yee Foo, also came to this country and was admitted. The 
order of the âges as glven in the record is Foo 20 years, Gooey 19, and the 
présent appellant 17 years of âge. 

Some two months after Toon's arrivai in this country, having remained in 
the meantime with the merchant Wong at Oakland, Cal., he went to Balti- 
more, Md., and took up his abode with a Chinese lauudryman by the name 
of Won or Wong Jim Lee (who will be referred to as Lee), where he was 
found by the inspector of the Department on the 29th day of December, 1914. 
It is admitted that Wong was a merchant, and also that he was présent in 
China at the perlod essential to paternity of Toon. 

The inspector, in conséquence of déclarations alleged to hâve been made 
by Lee, information received from persous relative to Toon's working in 
the laundry, and some other circumstancea (ail of which will be discussed liere- 
after) procured to be issued on the 22d day of .Tanuary, 191.5, by an Assistant 
Secretary of Labor, a warrant for the arrest of Toon on the following 
grounds: "That he has been found within the United States lu 'S'iolation of 
•section 6, Chinese Exclu.sion Act of May 5. 1892 [27 Stat. 25, e. 60]. as 
amended by the act of Xoveinber 3, 1893 [28 Stat. 7, c. 14, § 1 (Comp. St. 1913, 
S 4320)], being a Chinese laborer not in possession of a certificate of résidence ; 
^hat he has been found within the United States in violation of Rule 9, 
(Jhinese Rules, and of the Suprême Court décision ou which such rule is based. 
having secured admission by fraud, not having been at the time of entry tlie 
minor son of a member of the exempt classes ; aud that he has been found 
within the United States in violation of section 2, Chinese Exclusion Act of 
November 3, 1893, having secured admission by fraud, not having been at 
tlie time of entry a lawfully domiciled exempt returning to résume a lawfully 
acquired domicile and to follow an exempt pursuit in this country." 

An investigation was had, Toon was ordered to be deported, aud thereupon 
he sued out a writ of lialieas corpus, which was returned before and heard by 
hls honor, John C. Rose. United States District Judge for the District of 
Maryland, who afïirmed the action of the Department of Labor and dismissed 
the writ. 

The case cornes to this court by appeal from this action of the District 
Judge. 

Jackson H. Ralston, of Washington, D. C. (Harold B. Scrimger 
and Irvin B. Scrimger, both of Baltimore, Md., on the brief), for ap- 
pellant. 

Samuel K. Dennis, U. S. Atty., of Baltimore, Md. (James A. Latane, 
Asst. U. S. Atty., of Baltimore, Md., on the brief), for appellee. 
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Before PRITCHARD and WOODS', Circuit Judg:es, and BOYD, 
District Judge. 

BOYD, District Judge (after stating the facts as above). In ordcr to 
dispose of the case, it will be necessary in our opinion to consider only 
the first assignment of error, which is as f oUows : 

"It was an error to dismiss the writ of habeas corpus, as the petltloner Is 
entitled to hls liberty." 

This brings us at once to the considération of the proposition as to 
whether or not there was any évidence to sustain the action of the 
executive department in ordering the déportation of Toon. Referring 
to the facts in addition to those found upon the admission of Toon, 
the leamed judge who heard the writ of habeas corpus made this state- 
ment: 

"AU that was really new In the case made at Baltimore Is that, rery 
shortly after the boy arrived In Callfornla, the alleged father sent hlm clear 
across the continent to a laundryman hère. The latter's relatlonshlp, if 
any, to elther the father or son, is, by petltloner's witnesses, varlously and 
vaguely stated. The statements ot the man In question are of such a char- 
acter as to lead the Immigration officiais to a conclusion that he Is unworthy of 
bellef. No letters hâve passed between the alleged father and the petitioiier, 
and the former does not claim to hâve sent for the latter's support during an 
entire year more than $60. At the conclusion of the hearing, the local imnd- 
gration authorlLies decided that he should be deported," 

In the investigation upon the arrivai of Toon in this country, Wong, 
the father, and Gooey, the brother, together with Toon himself, testi- 
fied that lie was the son of Wong, the Oakland merchant. The in- 
specter reported against admission on the ground that there were some 
inconsistencies in the statements of thèse tliree witnesses, not as to the 
paternity of Toon, but as to othcr matters, pertaining more particular- 
îy to the dwellings and locations of houses in the town in China in 
which thèse witnesses claimed to hâve lived ; but upon a review of the 
case, the Department of Labor held that Toon's claim had been es- 
tablished, that he was the minor son of Wong, and was entitled to 
admission, and a certificate of identity as heretofore stated was is- 
sued. The executive authorities now claim that the admission was 
procured by f raud, in that Toon is not the minor son of a member of 
one of the exempt classes. 

[ 1 ] The certificate which Toon holds must be treated, we think, as 
primary évidence of his right to be hère, and in our opinion the ex- 
ecutive authorities would not be justified in arbitrarily disregarding 
its effect. After the certificate is issued, it is our view that the burden 
is cast upon the government, in case a proceeding is instituted to 
attack it, to show by testimony which the law recognizes as évidence 
that it should be annulled before an order for déportation is warranted. 
Upon the arrivai of Toon his claim to admission was investigated, and 
the Department solemnly adjudged that he was entitled to enter and 
remain. This, as we hâve said, cannot be arbitrarily disregarded. It 
is the privilège of the immigration authorities to prove, if they can, 
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Ihat the certificate is invalid, and that its issue was procured by fraud ; 
but they are not permitted to treat it as a nullity upon niere suspicion 
and conjecture. United States v. Chin I.en, 187 Fed. 544, 109 C. C. A. 
310. 

[2-5] It will be observed that in the investigation in Baltimore Toon 
strengthened the direct testimony as to his paternity, for he not only 
had the sworn statements of Wong, the alleged father, his brother 
Gooey, and himself, the three witnesses examined upon that question 
on his arrivai in this country, but in addition he had the sworn state- 
ments of his brother Foo, who came to this country since 1913, and 
also that of Lee, the laundryman. Every one of thèse witnesses tes- 
tified under oath that Toon was the son of Wong, the merchant. Yet 
the circumstances, which the judge below stated were ail that was 
new in the case, are held by the Executive Department to be sufficient 
to authorize a reversai of the previous adjudication in Toon's favor, 
Take ail of the new éléments brought into the case at Baltimore as 
stated by the court ; what do they show ? Simply that Toon, after 
remaining with the Oakland merchant for about two months, was sent 
to Baltimore, and took up his abode with Lee, the laundryman, and 
had remained there for about a year, when the investigation took 
place; that there was no correspondence between the alleged father 
and Toon during the time ; and that so far as appeared the Oakland 
merchant had sent only $60 to Toon during the time. Thèse are ail, 
save the alleged inconsistencies and contradictions in the statements of 
Lee, the laundryman, which the court below says were of such a char- 
acter as to lead the immigration officiais to a conclusion that he was 
unworthy of belief. 

It is true that the inspector states that the laundryman, Lee, told him, 
when he went into the laundry, that Toon was his son ; but when Lee 
came to testify on oath he stated that the youth was the son of Wong, 
the Oakland merchant, and he also^ denied that he had told the inspec- 
tor that Toon was his son. But, take it to be true that Lee made this 
statement to the inspector, so far as it appears hère, it was only hear- 
say, for there is no suggestion that Toon, or any one who would feel 
called upon to contradict such statement, heard it. Chief Justice Mar- 
shall, in the case of Queen v. Hepburn, 11 U. S. (7 Cranch) 290, 
3 L. Ed. 348, laid down the rule with regard to hearsay évidence which 
is generally accepted in this country, to the effect that hearsay évidence 
is incompétent to establish any spécifie fact which is susceptible of 
proof by witnesses who speak from their own knowledge. In com- 
menting upon this character of testimony the Chief Justice said : 

"One of tliese niles is that 'hearsay' évidence is in its own nature Inad- 
missible. That this species of testimony supposes some better testimony 
which might be addueed in the partieular case is not the sole ground of its 
exclusion. Its intrinsic weakness, its incompetency to satisfy the mind of 
the existence of the fact, and the frauds which might be practiced under its 
eover combine to support the rule that hearsav évidence is totally inadmissi- 
ble." 

There was some testimony to the effect that Toon had been at work 
in a laundry. Toon himself denied this, as did also Lee and the 
colored washerwoman who worked for Lee; but, if it be a fact that 
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he did some work there, it would not affect his right to remain in this 
country, if he was entitled to admission when he came by reason of 
the f act that he was a son of a merchant. Ex parte Lam Pui (D. C.) 
217 Fed. 456; United States v. Yee Quong Yuan, 191 Fed. 28, 111 
C. C. A. 500; United States v. Foo Duck, 172 Fed. 856, 97 C. C. A. 
204. 

There was some testimony in the investigation relative to the alléga- 
tion that Toon had been sent to Baltimore to go to school, and that he 
had not attended any save the Sunday school. Wong testified that the 
reason that he had sent him to Baltimore to go to school was that the 
préjudice in California against the Chinese was such that it was not 
pleasant for a Chinese youth to go to school there, and it was further 
testified that the reason he had not attended school whilst in Baltimore 
was that he was not in good health. The learned judge who heard 
the case seems to hâve treated this circumstance as of no importance, 
because he did not mention it as constituting any part of the new 
matter. To this view of it we readily agrée. 

Brushing away, therefore, the irrelevant and inadmissible circum- 
•stances which were admitted in the case, and taking the only facts 
which remain, being those stated by his honor who tried the case, 
save the référence to Lee, the laundryman, we hâve as the sole basis 
of the Department's action three facts, to wit: That a short time 
after Toon's arrivai in California, the alleged father sent him clear 
across the continent to the laundryman hère (at Baltimore) ; that no 
letters hâve passed between the alleged father and Toon; and that 
the alleged father does not claim to hâve sent for Toon's support dur- 
ing the entire year more than $60. 

We are not intending to hold that the weight of the évidence should 
govern in a case like this, for we fully recognize the law to be that 
the administrative officers are authorized to déport an ahen whenever 
there is évidence to warrant such action, and the courts hâve not ju- 
risdiction to interfère in such case; but it is settled by numerous dé- 
cisions that the courts may supervise the action of the executive au- 
thorities in thèse matters and reverse their rulings when there is no 
évidence to sustain them. 

[B] Evidence is that which furnishes or tends to furnish proof, or, 
as is said by Mr. Edward Livingstone, it is "that which brings to the 
mind a just conviction of the truth or falsehood of any substantive 
proposition which is asserted or denied." We take this quotation 
from Ex parte Lam Pui (D. C.) 217 Fed. 456. We do not think that 
the testimony in this case, as affecting the right of Toon to remain 
after a solemn adjudication that he was entitled to admission as one 
of an exempt class, possesses the probative value sufficient to dignify 
it as évidence that he perpetrated a fraud. 

When a Chinaman of an exempt class enters this country, intend- 
ing to remain, he is not indulging a mère privilège accorded him by 
us, but he is exercising a right which is guaranteed to him by inter- 
national treaty and the laws of the United States. He cannot be 
divested of this right upon a charge of fraud unsustained by compé- 
tent and relevant évidence. We reiterate that we do not find évidence 
of that character in this record. 
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It is our conclusion, therefore, that Wong Yee Toon, the appellant 
in this case, should hâve been discharged from custody, and that it 
was error to dismiss the writ of habeas corpus. 

Reversed. 

WOODS, Circuit Judge. I dissent. The appellant, Wong Yee 
Toon, a native of China, arrived in San Francisco in October, 1913. 
He claimed admission as the minor son of Wong Que Teung, a 
Chinese merchant of Oakland, Cal. The inspector upon investiga- 
tion reported against his admission; one of his reasons being that in 
his opinion Toon had not proved the relationship to Teung. The law 
section of the Department of Labor disagreed with the inspector, and 
Toon was admitted in November, 1913. About two months after- 
wards Toon went to Baltimore to live with Won Jim Lee. In Jan- 
uary, 1915, a warrant was issued charging Toon with being in the 
United States in violation of the immigration laws against admission 
of Chinese. Upon his arrest in Baltimore, Inspector Archibald gave 
him a full hearing, his counsel participating, and found the évidence 
sustained the charges made in the warrant. The proceedings before 
the inspector were first reviewed by Mr. Stump, Commissioner of 
Immigration, then by Hon. A. Caminetti, Commissioner General of 
Immigration, then by the Secretary of Labor. Ail agreed in the con- 
clusion that Toon had obtained admission on the false and fraudulent 
prêteuse that he was the minor son of Teung, and that he should be 
deported. The entire record was then brought before Hon. J. C. Rose, 
District Judge, under a writ of habeas corpus. Holding that there 
was in the évidence abundant reason to doubt whether Toon was the 
son of Teung, Judge Rose dismissed the writ. 

The admission of petitioner as a son of Teung, I agrée, ought to 
be regarded prima facie évidence of his right to enter. Liu Hop Fong 
v. United States, 209 U. S. 453, 28 Sup. Ct. 576, 52 L. Ed. 888 ; Ex 
parte Lam Pui (D. C.) 217 Fed. 456. But the right to enter may be 
afterwards re-examined by the immigration officers, and their con- 
clusion after a fair hearing, when approved by the Secretary of Labor, 
is final as to ail issues of fact. The weight to be given to the fact 
of admission and ail other évidence is for the executive department 
concerned, and not for the courts. The immigrant may, however, in- 
voke judicial interférence in his behalf on the questions of law, wheth- 
er he has had a fair hearing, and whether the findings of the immi- 
gration officers against his right to remain in this country are sup- 
ported by any substantial évidence. Lewis v. Frick,'233 U. S. 291, 
34 Sup. Ct. 488, 58 L. Ed. 967. 

It is not dciiied in the case before us that the hearing was fairly 
conducted, but it is earnestly contended that there is no substantial 
évidence supporting the finding that petitioner was not the son of 
Teung, the Chinese merchant. The évidence should be weighed by 
the court in view of the difficulty confronting immigration officers in 
the enforcement of the Exclusion Laws. Evidently the immigrant, 
especially a Chinaman, has great advantage of the government with 
respect to direct évidence. If he wishes to come in under false claims, 
his oath and that of his relations or friends can rarely, if ever, be 
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met by direct contradiction. The government will hardly ever be ablc 
to obtain direct évidence of paternity or other vital matters, and must 
of necessity rely on contradictions, inconsistencies, and other indirect 
and circumstantial évidence, if the lavv is to be enforced. The pre- 
sumption is that immigration officers will not be arbitrary and unfair, 
and that they are selected for their intelligence and acquaintance with 
the manners and customs of the races with whose members they hâve 
to deal. They see and hear the witnesses, and may judge of their 
credibiHty by their manner and by their racial characteristics and hab- 
its. Thèse considérations are suggestive of the greatest caution on the 
part of the courts in deciding that an immigrant is entitled to remain 
in this country, contrary to the findings of fact of the immigration of- 
ficers making the examination, when the findings bave been subjected 
to the scrutiny and hâve received the approval of higher officers, in- 
cluding the Secretary of Labor. 

Hère the petitioner relies on his own oath and that of his alleged 
father and brothers that he is the son of Teung, coupled with the fact 
that Teung sent $60 for his support while he was in Baltimore. On 
the part of the government it appears that Toon remained with the 
man who claimed him as a son but two months after he was admitted. 
Although he was a mère lad, unacquainted with conditions in this coun- 
try, and suffering from chills, Teung sent him across the continent 
to Baltimore to be sent to school by Won Jim Lee, for the alleged 
reason that the climate would be better for him in his illness. Lee, ac- 
cording to Teung, was a distant relative. Lee represented himself at 
one time as Toon's father, at another as his uncle, and at another as 
a distant relative, and he testified that he did not know what was 
the relationship. No reason is given for expecting the climate of Bal- 
timore to be better for the boy. At the time of the hearing he had 
been separated from his alleged father and brothers more than a year, 
and had had no letter or other communication from any of them. 

In the application of another son, Yee Gooey, for admission, Teung 
gave the date of birth of his youngest son, alleged to be the petitioner, 
as 1897, and his name as Won Yee Chin. In this case he gave the 
date of Toon's birth as 1896, and his name as Won Yee Toon. There 
are other circumstances relied on by the inspector and commissioners, 
but what we hâve set out seems to be substantial évidence tending to 
disprove the claim that petitioner is a son of Teung. It is not for the 
court to say that the finding of the executive officers on the évidence 
should hâve been différent. 
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DATES V. rxiTED STATKS, and three other cases. 

(Circuit Court of Appeals, Fourth Circuit. May 2, 1916.) 

Nos. 1417-1420. 

1. .Vppeal and Error <S=:5l(r);î(2)— Review— Harmlkss Error. 

F.von in a jury trial, tiie admission of incompétent eTidenee will be re- 
gardée! as harmiess error, If tlie jury are instructed to disregard it, un- 
less the évidence was so impressivo tbat It probably affected the verdict. 

[Ed. Note. — Eor other cases, see Apr>eal and Error, Cent. Dig. § 4179; 
Dec. Dig. <g=.]05;!(2) ; Trial, Cent. Dig. § 977.] 

2. CoNTEMPT <g=^()6(S) — IlEviEW— New Trial— I.MCOMi'ETENT Evidence. 

In a contenipt case, tried to the Judge, the erroneous admission of in- 
compétent évidence doe.s not necessitate new trial, and it is sufficient 
protection to défendants, if the reviewing court reverse the judgments 
and direct the trial judge to reconsider the proceedings and indicate what 
incompétent évidence it disregarded. 

[Ed. Note.— For other cases, see Contempt. Cent. Dig. §§ 213, 215, 282 ; 
Dec. Dig. ®=j66(8).] 

3. Evidence <®=>43(3) — Judiciai. Notice. 

The court may take .iudicial notice of an injunction order which défend- 
ants were charged wltli having violated, and a référence thereto in a 
judgment in contenipt proceedings is unnecessary. 

[Ed. Note. — Eor other cases, see Evidence, Cent. Dig. § 64; Dec. Dig. 
<g=543(3).l 

4. Contempt ®=3(j6f3) — Eeview— Présentation' of Gkounds of Review in 

Court Helow— Necessity. 

Where judgmeuts in contempt proceedings were reversed, and there- 
after tlie trial court on reconsideratiou indicated what évidence it rejected 
as incompétent, défendants, if desirous of the rcjection of other évidence, 
should call it to the attention of tlie court. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. § 229; Dec. Dig. 
®=C0(3).] 

5. Contempt <S=>t)(>(7) — Review— Harmi.ess ]Crror. 

In contempt proceedings, where there were flndings showing défendants' 
guilt, the fact that the trial court uiade immaterial findings is not preju- 
dloial. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 232-237 ; Dec. 
Dig. <S='66(7).] 

6. Contempt ®=3G0(.3) — Criminal Contempt — Evidence. 

To c«nvict of criminal contempt, the trial court must be convinced of 
the guilt of accused beyoïid a reasonable doubt. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 185-187; Dec. 
Dig. O=>G0(3).] 

7. Contempt <ê=>66(7) — Review — Findi,\-gs. 

In criminal contempt, a linding of the trial court on conflicting évidence 
will not be disturbed on appeal. 

[Ed. Note.— For other cases, see Contenipt, Cent. Dig. §§ 232-237 ; Dec. 
Dig. <®==66(7).] 

8. In,iunction (S=3223(2) — Violation— Contempt. 

Where ail the défendants were enjoiued from using threats, force, in- 
timidation, or persuasion to induce an einployer's servants to break their 
contract or leave their work, défendant, who with a iiumber of strikers 
went on a ferryboat upon which there were employés, with the intention 
of persuading them to quit, aud, if they failed, to fight them, défendant 

<S=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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was guUty of contempt In vlolatJng the Injunctlon, though the employés 
were removed from the boat to avold friction. 
[Ed. Note.— For other cases, see Injunction, Dec. Dlg. <S=»223(2).] 

9. Contempt <S=58(3) — Poeging Contkmpt— Modk of. 

Where défendants dld net deny the contempt charged, but merely put 
In a plea of not guUty and went to trial on that, they dld not purge thein- 
selves of any contempt In vlolating the Injunction. 

[Ed. Note.— For other cases, see Contempt, Cent. Dlg. §§ 172, 173 ; Dec. 
Dig. <@=»58(3).] 

10. Contempt <S=58(3) — Pubging Contempt— Mode of. 

A défendant, who by personal and overt acts violâtes an Injunction, can- 
not purge himself of hls contempt by a déniai under oath of the contempt 
charged. 

[Ed. Note.— For other cases, see Contempt, Cent. Dlg. §§ 172, 173 ; Dec. 
Dlg. <S=58(3).] 

11. Contempt <S=>68—Peoceedings— Imposition or Costb. 

TJnder Rev. St. | 974 (Comp. St. 1913, § 1615), provlding that, on every 
conviction for any ofCense not capital, the court may in Its discrétion 
award that défendant shall pay the costs of the prosecution, costs may be 
assessed against défendant, convicted in a criminal contempt proceeding, 
regardless of Judiclal Code, § 268 (Comp. St. 1913, S 1245), authorlzlng pun- 
Ishment by fine and imprlsonment. 

[Ed. Note.— For other cases, see Contempt, Cent. Dlg. §§ 238-241 ; Dec. 
Dig. ®=>68.] 

12. Contempt ©=s66(7) — Review— Harmless Bbbob— Admission to Baii.. 

In criminal contempt proceedings, where the writ of error was granted 
and défendants were admitted to bail on the same day sentence was pro- 
nounced, they cannot complain that the trial court refused to suspend 
sentence pending application for a writ of error. 

[Ed. Note.— For other cases, see Contempt, Cent. Dlg. §§ 232-237 ; Dec. 
Dig. <S=66(7).] 

13. Injunction <g=232 — Criminal Contempt — Sentence, 

In proceedings for contempt for violatlng an injunction, the sentence Is 
wlthin the discrétion of the trial court. 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. §§ 519-528 ; Dec. 
Dig. ®=»232.] 

In Error to the District Court of the United States for the Northern 
District of West Virginia, at Philippi ; Alston G. Dayton, Judge. 

James Oates, Frank Ledvinski, Hiram Stephens, and Fanny SuUens 
were found guilty of contempt in violating an injunction, and they 
bring error. Affirmed. 

See, also, 223 Fed. 1013, 139 C. C. A. 389. 

John C. Palmer, Jr., and Joseph R. Curl, both of Wheeling, W. Va., 
for plaintifïs in error. 

Stuart W. Walker, U. S. Atty., of Martinsburg, W. Va., and John 
A. Howard, of Wheeling, W. Va., for the United States. 

Before KNAPP and WOODS, Circuit Judges. and BOYD, District 
Judge. 

WOODS, Circuit Judge. In thèse contempt proceedings the plain- 
tiiïs in error, défendants below, were found guilty of violation of a 
temporary restraining order of September 29, 1913, made in the case 

^{saFor other cases lee same topio & KEY-NUMBER In ail Kev-Numbered Dlgests & Indexes 
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of West Virginia-Pittsburgh Coal Company v. John White et al. The 
ténor of the order was to enjoin interférence with plaintiff's business 
by using threats, force, intimidation, or persuasion to induce its em- 
ployés to break their contracts or leave their work, or by using like 
means to induce any person to refuse to accept employment with 
plaintiff, and to enjoin trespassing on plaintiff's premises for the pur- 
poses above indicated. The District Judge made spécifie findings of 
a number of acts of disobedience of the order by each of the parties 
charged, and the sentence imposed on each défendant was the payment 
of costs and imprisonment for six months. 

This court reversed the judgment for the following reasons : First. 
Incompétent évidence was received; although the District Judge re- 
cited in his decree that his findings were based on "the légal évidence 
produced at the trial, rejecting ail improper and irrelevant parts there- 
of," it was impossible for this court to say what testimony the District 
Court ultimately rejected, and whether any of the incompétent testi- 
mony influenced his findings as to the extent of the punishment in- 
flicted. Second. The District Judge, as one of the grounds of his 
findings, took judicial notice of certain propositions of law laid down 
by the District Court in the case of Hitchman Coal & Coke Co. v. 
Mitchell et al., 202 Fed. 512, which were afterwards held by this court 
to be erroneous. Third. The District Court imposed a gênerai sen- 
tence for the separate acts of contempt alleged and found against the 
défendants, whereas, under the rule laid down in Gompers v. Buck's 
Stove & Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 
L. R. A. (N. S.) 874, the punishment for the différent offenses should 
hâve been so separated that this court could analyze the évidence and 
détermine which, if any, of the charges were sustained. It was ac- 
cordingly adjudged that : 

"The judgment of the District Court must be reversed, and the causes re- 
manded, so that the District Judge may reconsider theni, indicating in his find- 
ings the évidence rejected as hearsay, announeing his conclusioDS of fact in 
view of the judgment of this court in Hitclimau Coal & Coke Co. v. Mitchell 
et al., supra, and imposing sentence in accordance with the view of the Su- 
prême Court of the L'nited States in Gompers v. Buck's Stove & Range Com- 
pany, supra." 

At a subséquent hearing the District Court indicated plainly the tes- 
timony struck out as incompétent, and on the remaining évidence made 
the following definite findings of violations of the order of injunction 
against the plaintiffs in error : 

"That the défendant James Oates dld, by establlshing and maintaining a 
camp near the West Virginia-Plttsburgli Coal Company's Locust Grove mine, 
occupied by turbulent, disorderly men, intimidate the said company employée 
at said mine, in violation of the injunction and restraining order, with fuU 
knowledge of said injunction. 

"That the défendant James Oates did, at the strikers' headquarters at Wells- 
burg, advlse and incite the strikers there assenibled to prevent the employés 
of the West Virginia-Pittsburgh Coal Company from working at the La Belle 
mine, by assaulting and beating them, and he did thereby incite the said strik- 
ers to acts of violence in violation of the injunction and the restraining order, 
with full knowledge of said injunction. 

"That the défendant Hiram Stephens did, in company with the other strik- 
ers, follow a number of the employés ot the West Virginia-Pittsburgh Coal 



204 233 Ï^EDEKAL KBPORTER 

Oompany's employés to the ferryboat at Wellsburg, wlien they were returning 
from work ut the sald conipany's mine, and attempted to intimida te them, in 
violation of the injunctloii, and that he theii knew of the said injunction. 

•"ïhat the défendant lliram Stei>hens, dld also participate in a procession 
of 150 or more men and women carrying a flag and slnging ribald songs, who 
marched from Wellsburg to the AVest 'N'irginla-Pittsburgh Goal Oonipany's 
mines at Colliers, known as its I.ocnst (îrove mine, for the purpose of intinii- 
datlng said conipany's employés employed at the said mine, in violation of the 
injnnction, and that he then knew of the iujunction. 

"That the défendant Frank Tx>dvinski did, at the strikers' headquaiters at 
Wellsburg, ad vise the strikers there assemliled to iirevent the em])loyés of tbo 
West Virginla-Pittsburgh Coal Company from vvorklng at its La Belle mi)ie, by 
assaultlng and beating them, and he dld thereby incite the said strikers to 
acts of violence in violiition of the injuuction and restraining order, and witli 
full knovi'ledge thereof. 

"That the défendant Fanny Sullens led a mob of abont 150 men to a road 
leadlng to the mine of the West Virglnia-I'ittsburgh Coal Company, known 
as the Gilchrist mine No. 3, for the purpose of intereepting said conipany's 
employés and assaultlng them, in violation of the injuuction, and that she 
then knew of said injunction." 

Fanny Sullens was found guilty of the following charge also: 

"The sald Fanny Sullens has, duriug nearly ail of the time the sald re- 
straining order and the said temporary injunction has been in force, with full 
knowledge of the said restraining order and of said temporary injunction, 
resorted to the camp niaintained by James Oates and others near your peti- 
tioner's Ijocust Grove mine at Colliers, Brooke county, W. Va., and has aided 
in inciting of force in the camp there, to force, violence, threats, Intimidation, 
and assaults against your petitioiun''s employés at its said mine, and against 
otber mine workers desiring to enter your petitioner's service at its sald mine. 
The said Fanny Sullens has also been during nearly ail of the sald tlme with 
James Oates and others, alding hini. and has aided and asslsted them, in in- 
citing a force of men at Wellsburg, W. Va., to resort to force, threats, violence, 
intimidation, and actual assaults against your petitioner's employés at its 
two mines near Wellsburg, W. Va., and against other mine workers desiring 
to enter the service of your petitioner at its said two mines near Wellsburg." 

The court then sentenced each of the défendants to imprisonment 
for six months and payment of costs; a separate sentence being im- 
posed for each offense found. The marshal was directed in the exécu- 
tion of the sentences to allow crédit for the time which eacli of the de- 
fendants had been imprisoned under the sentences passed on April 25, 
1914, set aside on writ of error. 

[1, 2] By the first assignment of error the point is made that, this 
court having found when the cases were hère before that incompétent 
évidence was admitted, the error could be corrected only by a new trial, 
and that the judgment of this court should hâve been construed as 
requiring a new trial. It is established by authority from which there 
is no dissent that even in a jury trial admission of incompétent évi- 
dence will generally be regarded harmless error, if the jury are in- 
structed to disregard it. N. Y. & W. R. Co. v. Madison, 123 U. S. 
524, 8 Sup. Ct. 246, 31 L. Ed. 258; Hopt v. Utah, 120 U. S. 430, 7 
Sup. Ct. 614, 30 L. Ed. 708; Turner v. Am. S. Co., 213 U. S. 257. 29 
Sup. Ct. 420, 53 L. Ed. 788. The exception to this rule is that the in- 
compétent évidence will be regarded harmful, notwithstanding its sub- 
séquent withdrawal from the jury, if it was so impressive that it prob- 
ably remained on the mind of the jury and influenced their finding. 
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Hopt V. Utah, supra; Armiour v. Kollmeyer, 161 Fecl. 78, 88 C, C. 
A. 242, 16 L. R. A. (N. S.) 1110; Chicago Ry. Co. v. Newsome, 174 
Fed. 394, 98 C. C. A. 1 ; Knickerbocker T. Co. v. Evans, 188 Fed. 
549, 110 C. C. A. 347. For a greater reason, when a case is tried with- 
out a juiy, the error of admitting incompétent évidence will be regard- 
ed harmiess, if it is rejected and excluded by the judge before the dé- 
cision is made. The only valid ground of complaint was the faihire 
of the District Judge to indicate the particular testimony rejected. 
A new trial was not necessary to correct that error, for the only pur- 
pose of the correction was to enable this court to review the findings of 
the District Court more intelhgently. 

Indeed, had the admission of incompétent testimony been the only 
matter involved wlien the cases were hère before, this court would not 
hâve been justified in sending the cases back for the correction of that 
error; it would hâve been our duty to review the record and décide 
whether there was sufficient compétent testimony to support the judg- 
ments. When a judge hears a case without a jury, he is supposed to 
act only on proper évidence, and if on review it is found that the évi- 
dence properly admitted justifies the decree it ought to be affirmcd, and 
if not it ought to be reversed. Weems v. George, 13 How. 196, 14 L. 
Ed. 108; Mammoth Min. Co. v. Sait Lake .Machine Co., 151 U. S. 
447, 14 Sup. Ct. 384, 38 L. Ed. 229 ; West v. East Coast Cedar Co. 
(C. C.) 110 Fed. 725; Streeter v. Sanitary Dist. of Chicago, 133 Fed. 
124, 66 C. C. A. 190; Ware v. Pearsons, 173 Fed. 878, 98 C. C. A. 
364. In ail thèse and many other cases the rule laid down by Chief 
Justice Marshall in Field v. United States, 9 Pet. 202, 9 E. Ed. 94, has 
been followed: 

"As the cause was * * * not tried by a jury, tlie exception to the admis- 
sion of évidence was not properly the sub.iect of a bill of esception.s. But if 
the District Court iuiproperly admitted the évidence, the only effect would be 
that this court would reject that évidence, and proeeed to décide the cause as 
if it were not on the record. It would not, however, of itself constitute any 
ground for a reversai of the judgment." 

The wisdom of the rule that a new trial is not to be granted because 
of the admission of incompétent évidence, when the trial is by the 
judge without a jury, is forcibly illustrated by the cases now before us. 
The testimony had been taken by the District Judge, and he had made 
his findings on what he regarded the compétent testimony. Had this 
court determined that certain testimony should hâve been excluded and 
the cases sent back for a new trial, the parties would hâve been put to 
the expense and trouble of producing ail of the witnesses before the 
same judge, who would hâve excluded the testimony found by the ap- 
pellate court to be incompétent. It is manifest that the same resuit was 
efifected by striking from the record as it stood ail of the incompétent 
évidence and leaving the compétent évidence for considération. Any 
impression made by the incompétent évidence could not hâve been bet- 
ter efîaced by a new trial than by excluding it from considération. 

The action of this court in directing that the District Judge indicate 
the testimony designated as incompétent was taken in abundance, if not 
excess, of considération for the rights of the défendants, because the 
liberty of citizens was involved, and because there were findings of 
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fact requîring reconsideration and restatement by the District Judge 
before passing sentence. There was no reason for a new trial, and no 
principle of law would bave justified it 

[3] By the next assignment of error it is charged that in saying that 
the bill and orders in West Virginia-Pittsburgh Company v. White et 
al. "are now made a part of thèse findings of fact," the trial judge 
meant to take the allégations of the bill as évidence. The misappre- 
hension of counsel is obvious. The court only meant to refer to the 
existence of the bill and orders as the basis of the contempt proceed- 
ings. Even that référence to the records was unnecessary, since the 
court was authorized to take judicial notice of them. Schwartz v. 
United States, 217 Fed. 866, 133 C. C. A. 576. 

[4] The third assignment of error is as follows: 

"ïhe court erred in admittlng to hearing of the trial judge duriug the trial 
of thls case a large amount and mass of irrelevant, improper, and prejudlcial 
évidence, the admission of which évidence tended to préjudice and improperly 
affect the mind of the trial court and to interfère with a fair considération 
of ail the legltimate évidence in the case." 

As we understand, this means thqt the court should bave rejected 
portions of the testimony in addition to that which was rejected. It 
is sufScient to say that the District Judge, in disposing of the cases 
and pronouncing judgment, indicated plainly the portions of the tes- 
timony rejected as incompétent. Any other portions of the testimony, 
which counsel thought should be rejected, should hâve been called to 
the attention of the court, and the point raised by exception. 

[5] Even if there had been findings of fact not relevant and perti- 
nent to the charges against the défendants, as charged in a gênerai way 
in the fourth assignment, such findings could not be prejudicial. 

[6, 7] To convict in a case of criminal contempt, the trial court must 
must be convinced of the guilt of the accused beyond a reasonable 
doubt ; but when there is évidence tending to show guilt the finding of 
fact by the District Court cannot be reviewed by this court. Bessette v. 
Conkey Co., 194 U. S. 338, 24 Sup. Ct. 665, 48 E. Ed. 997; Schwartz 
V. United States, supra. While there was conflict of évidence, there 
could be no serious claim of absence of évidence supporting the spécifie 
findings against James Oates, Fanny Sullens, and Frank Ledvinski. 

[8] The contention was seriously made, however, that there was no 
proof of the first finding against Hiram Stephens. The testimony was 
that Stephens and several other strikers went on the f erryboat on which 
a number of the employés of the Coal Company were to cross the Ohio 
river, with the intention of persuading them to quit, and, if that fail- 
ed, to fight them, and that on this démonstration of the strikers, but 
before they had commenced to persuade or threaten by words, the f ore- 
man called his men off the boat. The démonstration was made as a 
method of persuasion or intimidation of the company's employés to 
induce them to quit work, and it was clearly so understood by at least 
one of the company's employés, the foreman in charge of its men. 
The participation of Stephens in this expédition and démonstration was 
therefore a violation of the terms of the injunction. 

[9] The ground upon which the défendants mainly rely for reversai 
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ts thatthey purged themsclves of the contempt by a swom denîal of the 
essential éléments of the offenses charged. Numerous authorities, 
commencing with Blackstone, are cited in support of the position. Ac- 
cording to thèse authorities, in criminal contempt the défendant was 
first to be interrogated or allowed to put in his formai answer denying 
the contempt charged. The déniai under oath purged the contempt, 
and if the oath turned out to be false the only remedy was an indict- 
ment for perjury. The défendants did not bring themselves within 
this ancient rule, since they did not put in answers denying the con- 
tempt charged, but, on the contrary, merely put in the plea of not guilty 
and went to trial on that. In re Savin, 131 U. S. 267, 9 Sup. Ct. 699, 
33 L. Ed. 150; Kirk v. United States, 192 Fed. 273, 112 C. C. A. 531. 
Besides, the point was not made by an exception. 

[10] But, waiving ail that, the Suprême Court of the United States 
has expressly held that the rule contended for has no application where 
the charge, as in thèse cases, is one of personal and overt acts. Unit- 
ed States V. Shipp, 203 U. S. 563, 27 Sup. Ct. 165, 51 L. Ed. 319, 8 
Ann. Cas, 265; In re Savin, supra; Kirk v. United States, supra; 
United States v. Huff (D. C.) 206 Fed. 700. 

[11] The next position taken is that the imposition of sentences of 
imprisonment, with payment of costs, was contrary to section 268 of 
the Judicial Code (Comp. St. 1913, § 1245) which authorizes punish- 
ment of contempt by fine or imprisonment. The contention is that 
both imprisonment and fine cannot be imposed, and that the require- 
ment of payment of costs is the imposition of a fine. We think sec- 
tion 974 of the Revised Statutes is conclusive in favor of the right of 
the trial judge to require payment of costs in ail criminal proceedings, 
not as a fine, but as an incident of the judgment of conviction. It 
provides : 

"Wheu judgment is rendered against the défendant In a prosecution for 
any fine or forfeiture incurred under a statute of the United States, he shall 
be subject to the payment of costs; and on every conviction for any other 
oflfense not capital, the court may, in its discrétion, award that the aefendant 
shall pay the costs of the prosecution." 

While not deciding the point, this view is strongly intimated by the 
Suprême Court. In re Swan, 150 U. S. 637, 14 Sup. Ct. 225, 37 L. 
Ed. 1207. The Circuit Court of Appeals of the Eighth Circuit has ex- 
pressly decided the point contrary to the position of the défendants. 
Whitworth V. United States, 114 Fed. 302, 52 C. C. A. 214. 

[12] Finally, error is assigned in the refusai of the court to suspend 
sentence and admit the défendants to bail pending the application for a 
writ of error. The objection is without substance, since the writ of 
error was granted and the défendants were admitted to bail on the 
same day the sentence was pronounced. The rule on the subject is 
thus settled in Hudson v. Parker, 156 U. S. 277, 15 Sup. Ct. 450, 39 
L. Ed. 424: 

"The statutes of the United States hâve been framed «pon the theory that 
a person accased of crime shall not, until he has been finally adjudged guilty 
In the court of last reaort, be absolutely compelled to undergo imprisonment 
or punishment, but may be admitted to bail, not only after arrest and belore 
trial, but after conviction and pending a writ of error." 
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See In re'Claasen, 140 U. S. 200, 11 Sup. Ct. 735, 35 L. Ed.: 409; 

Hardesty v. U. S., 184 Fed. 269, 106 C. C. A. 411 ; Ex parte Harlan 
(C. C.) 180 Fed. 119, affirmed 218 U. S. 442, 31 Sup. Ct. 44, 54 L. Ed. 
1101, 2 Ann. Cas. 849; 2 Foster's Fed. Practice, 1652. 

[13] It is hardly necessary to say that the sentences were within the 
discrétion of the District Judge. 

The record shows that the proceedings were conducted with the ut- 
most care and pains, and rigid scrutiny of it discloses no error. 

Affirmed. 



TRUJILLO & MERCADO v. SUCCESSION OF RODRIGUEZ. 

(Circuit Court of Appeals, First Circuit. April IS, 1916.) 
No. 1139. 

1. Waters and Watee Courses i2=>213 — Bxtent of Rioht to Use of Water 

— Construction of Géants. 

Deerees of tlie courts of Porto Rico affirmed, wliicli lield tliat two 
owners of land on a river botli acquired tlieir rishts to tlie use of water 
tlierefrom througli grants or concessions of tlie Executive Couucil, and 
tliat under sucli grants and tlie local statutes the lower proprietor was 
net glven the right to the full amount specified in his grant under alî 
conditions of water to the exclusion of the upper proprietor, and was net 
entitled to an in,iunction to enforce such claimed riglit. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 301; Dec. Dig. <S=>213.] 

2. Appeal and Error ©=31008(1) — Review — Findincs or Fact. 

In the fédéral courts flndings of fact will not be disturbed by an 
appellate court unless clearly shown to be erroneous. 

IBd. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3D55, 
3950 ; Dec. Dig. <S=1008(1).] 

3. Courts <g=40(j(l) — Fédéral Courts — AuinourrY of Local Décisions — 

Porto Rico. 

The princlple of tlie rule of the fédéral courts, that décisions of the 
highest court of a state relating to such matters of local law as the con- 
struction of the Constitution and statutes of the state and the powers 
of its municipalities are controlling so long as their application involves 
no infraction of riglits secured hy the fédéral Constitution or laws, ap- 
plles to the décisions of the Suprême Court of Porto Rico construing 
local statutes and concessions. 

[Eu. Note. — For other cases, see Courts, Cent. Dig. § 1103; Dec. Dig. 
<g==>406(l).] 

4. Waters and Water Courses <S=>87— Use of Water — Injonction. 

To justify a perpétuai in,iunction in respect to the use of the waters of 
a public river, the right ruust be clearly proven and definitely established. 

[Ed. Note.— For other cases, see Waters and Water Courses, Cent Dig. 
§§ 77-81, 83, 89, 90; Dec. Dig. ®=j87.] 

Appeal from Suprême Court of Porto Rico. 

Suit in equity by Trujillo & Mercado against the succession of Blas 
Rodriguez. Decree for défendant, and complainants appeal. Affirmed. 

Hollis R. Bailey, of Boston, Mass. (Antonio F. Castro, of Ponce, 
P. R., on the brief), for appellants. 

José A. Poventud, of Ponce, P. R., for appellee. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

©=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



TBUJILLO & MERCADO V. SUCCESSION OF RODKIGUEZ 20!> 

ALDRICH, District Judge. In this case the plaintiffs ask for judg- 
ment and a perpétuai injunction, and we hâve to consider the water 
rights of owners vvhose lands border upon tlie waters of the Guayanil- 
la river, in Porto Rico. 

The questions raised by the record do not relate to any supposed 
natural rights of riparian owners, but, with the single exception of a 
question of right by user, to rights based ùpon government concessions 
or franchises. 

The questions of law and fact hâve been passed upon by the two 
local courts of Porto Rico, and while those courts vvere not created 
in the same way that the courts of our states were (the local District 
Court being appointed by the Governor with the advice of the execu- 
tive council, the Governor having been appointed by the Président 
with the advice and consent of the Senate, and the Chief Justice and 
the associate justices of the Suprême Court of Porto Rico having 
been appointed by the Président with the advice and consent of the 
Senate, under the Act of Congress of January 28, 1915, U. S. Stat. 
at Large, vol. 38, p. 803, c. 22, annexing Porto Rico to the First Cir- 
cuit), we accept the case and deal with it upon the same theory as that 
upon which the Suprême Court of the United States accepts and 
deals with cases coming up upon appeal from décisions of the highest 
courts of our varions states. 

[1] The plaintifts, Trujillo & Mercado, are an agricultural firm, 
and own a plantation consisting of certain farms called "Rufina," 
"Faro," and "San Colombano." Trujillo & Mercado are an agricul- 
tural partnership which claims that it bas succeeded to earlier rights 
granted to Guillermo Tirado, as the former owner of "Faro" and 
"San Colombano," and to Dionisio Torres, as the former owner of 
the estate of "Rufina." 

The property of the défendant, succession of Blas Rodriguez, is in 
the ward of Jagua Alta, with one of its sides bordering upon the river, 
above the properties of the plaintiffs. 

Cane is the principal product of ail the properties in question, and 
there was a factory, or factories, on some of the properties. It is 
understood that the waters were taken from the river by the contend- 
ing parties chiefly for purposes of irrigation, though it appears from 
the record that some part of it was used in connection with the running 
of the Rufina factory. 

We do not understand that any substantial part of the water taken 
from the river was turned back into its channel ; the water being used, 
for purposes of irrigation, was absorbed by the earth. This being so, 
the case does not présent questions like those raised by riparian owners 
who under a right, which is pretty nearly a natural right in certain 
jurisdictions, may take water from rivers for manufacturing purposes, 
returning it to the channel without substantial diminution, that it may 
be used in turn by riparian owners below. Nor does it présent ques- 
tions altogether like some of those raised and decided in respect to 
the waters of the rivers of our Western states, where waters are 
diverted in some instances under riparian rights, and in others under 
233 F.—U 
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grant for purposes of irrigation, and where rights betvveen riparian 
owners dépend upon the fact of reasonableness of use. 

It was probably not the riile of Porto Rico, under the civil law, 
that a riparian owner might divert the entire waters of a public river, 
or that he might acquire a right to do such a thing by user, neither 
was it the common law that such a thing might be donc. Water rights 
under dur common law and statutory System dépend largely upon the 
character of the river, character of adjacent lands, and the uses to 
which the waters are adapted and may be appropriated. 

We assume that the river in question was one of a public character 
in the sensé that its size was such as to make it subject tO' certain 
phases of public considération. Indeed, the plaintiffs' position in re- 
spect to user and prescriptive right is based in one phase, upon article 
149 (Rey. St. & Codes 1913, § 2535), of the Statutes and Codes of 
Porto Rico, in force March 9, 1911, which relates to public waters. 

In 1907, the Executive Council conceded to Blas Rodriguez the right 
to take 40 liters per second froni the waters of the River Guayanilla, 
and in 1908 the Executive Council granted to the plaintiff, under cer- 
tain réservations, the right to take 1831/2 liters per second. Both of 
thèse grants or concessions were without préjudice to greater rights, 
and that of the plaintiffs had référence tO' relative rights. 

The plaintiffs' broad contention is that they held old concessions 
supplemented by user, which gave them prior and superior rights, and 
if they failed to establish this, that they were at least to hâve the ISSVo' 
liters under ail conditions if there was that much water in the river. 

The local courts treated their old concession as not definitely proven, 
and their asserted right by user was not accepted as established, and, 
therefore, in effect, not within the meaning of article 190 of the Law 
of Waters (Rev. St. & Codes 1913, § 2576) ; and they viewed their 
later concession of 1908, which was without préjudice to prior rights, 
as not so far absolute, in the équitable sensé, as to give them the 
183% liters under ail conditions of water, regardless of the 40 liters 
conceded to Blas Rodriguez in 1907, on the river above. 

If the plaintiffs' contention were to be broadly sustained, it would 
give them the entire use of tlie waters of the river at certain: seasons 
and under certain drouglit conditions when the water is most needed 
by ail. 

It is to be supposed that the statute in question would not author- 
ize an acquirement of the exclusive right to ail the waters of a public 
river in one single ovvnership, under the doctrine of user. This, ap- 
parently, was the view of the Suprême Court of Porto Rico, and we 
think it the correct view. 

The real question in the case relates to the quantity of water which 
the défendant may take from the Guayanilla river, and, while that is 
the immédiate question, it is, of course, one subject to being influenced 
by the rights and uses of the plaintiffs in the waters of the river below. 

The plaintiffs' claim is based upon the idea that they are entitled 
to hâve the exclusive right of ail the waters of the river when needed 
for their purposes, and that they bave this right either through the 
<.loctrine of user, or under their franchises or concessions. 
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Apparently the direct question of fact of reasonableness of use as 
between riparian owners was not directly raised, yet the District 
Court, it is to be inferred, had that question in view when it said it 
would be against ail principles of law and justice to establish the plain- 
tiffs' claim and perpetually enjoin the défendant. 

The Porto Rican courts, after rejecting the idea of exclusive right 
by user, dealt with the controversy as one involving relative rights 
under concessions or franchises granted by the Porto Rican authori- 
ties. Whether this local view v/as originally based upon the idea of 
the civil lavi^, or not, is quite immaterial, because it does not conflict 
at ail vs^ith the law which obtains in some of our states and territories 
in respect to irrigation, and because under our System the right to 
take water and use it for purposes of irrigation is subject to régulation 
by the proper authorities. 

The parties to this controversy, the administrative authorities, and 
the courts as well, apparently accepted the authority to grant con- 
cessions and franchises, authority formerly exercised by the Minister 
of the Interior and now by the Executive Council, as administrative 
and regulatory, and régulations thereunder, as in no sensé conclusive 
of the rights of the parties; obviously deeming controversies as to 
ultimate substantive rights, in respect to waters, as something for 
judicial investigation and détermination. 

This is true as to the parties, because they both went before the 
administrative authorities to hâve the quantity of water regulated, 
and the plaintiffs, Trujillo & Mercado, not being satisfied with the 
uses made by the défendant, succession of Blas Rodriguez, instituted 
a proceeding in court, setting forth the full measure of their rights 
as they claimed them, and asking for an injunction. 

The local courts of Porto Rico disposed of one phase of the case 
upon the ground that the old concession as claimed by the plaintiffs 
was not proven, and under their interprétation of the statutes that the 
plaintiffs had utterly f ailed to establish an exclusive right to the waters 
of the river. 

It is quite reasonable to assume that the conclusion of both the 
District and Suprême Courts, under their interprétation of the local 
statutes and the concession or franchise granted to the défendant, 
involved a finding of fact that the uses exercised by him upon the 
river above were not so far unreasonable, when viewed relatively with 
respect to the rights of the plaintiffs upon the river below, as to jus- 
tify a judgment and perpétuai injunction against him. 

Under the well-recognized rule which obtains in this court, in re- 
spect to findings of fact coming up from the fédéral District Courts, 
and which is supported by numerous décisions not necessary to cite, 
and under the rule existing in the Suprême Court that findings of fact 
in courts below will not be disturbed upon review unless found to be 
clearly erroneous, we see nothing in the record and évidence which 
would justify us in reversing the conclusion of the two local courts of 
Porto Rico. On the contrary, the situation would seem to be such 
that it would be inéquitable to grant an injunction which would give 
the landowner below the exclusive use of the waters of the river at a 
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time when some part of its waters were needed by those above. In 
respect to such a river, unless a superior right, through grant or other- 
wise, is clearly and definitely shown, it would seem that a just distri- 
bution of its waters would be the more équitable view, and tbat ap- 
pears to be the one which controUed the local courts. 

[2J As to considérations which govern with respect to a review 
of questions of fact, it is quite sufficient to refer to a récent décision 
of the Suprême Court of the United States, where it is said : 

"The riile Is well settled that a finding of this nature wlU not be disturbed 
upon review hère unless elearly shown to be erroneous." Bank of Atheus v. 
Shackelford, Trustée, 230 U. S. 81, 36 Sup. Ct. 17, 60 L. Ed. 158. 

See, also, Villanueva v. Villanueva, 239 U. S. 293, 36 Sup. Ct. 109, 
60 L. Ed. 293 ; Washington Securities Co. v. United States, 234 U. 
S. 76, 78, 34 Sup. Ct. 725, 58 L. Ed. 1220; Stuart v. Hayden, 169 U. 
S. 1, 14, 18 Sup. Ct. 274, 42 L. Ed. 639. 

[3] So far as this case is concerned with questions relating to the 
interprétation of Porto Rican statutes and concessions, we are gov- 
erned by the principle of the long-established rule obtaining in the 
Suprême Court of the United States in respect to questions of inter- 
prétation raised upon appeal, and by writ of error, from the highest 
courts of the varions states, and the rule is this: That the décisions 
of the highest court of a state relating to such matters of local law 
as the construction of the constitution and statutes of the state, and 
the powers of its inunicipalities, are controlling so long as their appli- 
cation involves no infraction of right secured by the Constitution of 
the United States, or its laws. Trust Co. v. City of Omaha, 230 U. S. 
100, 33 Sup. Ct. 967, 57 L. Ed. 1410; Smiley v. Kansas, 196 U. S. 
447, 455, 25 Sup. Ct. 289, 49 L. Ed. 546; Cit>' of Pomona v. Company, 
224 U. S. 330, 343, 32 Sup. Ct. 477, 56 L. Ed. 788; Villanueva v. 
Villanueva, 239 U. S. 293, 299, 36 Sup. Ct. 109, 60 L. Ed. 293. 

[4] It is a principle of equity that to justify a perpétuai injunction 
in respect to the use of the waters of a river that the right must be 
clearly proven and definitely established. The Porto Rican courts 
evidently looked upon the plaintififs' case as one not answering the 
requirements of this principle of equity. The District Court of Porto 
Rico dismissed the application for a perpétuai injunction, and that 
judgment or decree was affirmed by the Suprême Court of that Island, 
and we see no reason for disturbing the resuit. 

We think the afhdavit of José Trujillo Piza, against which no counter 
affidavits were directed, should be accepted as establishing the amounts 
or values in controversy sufficient to create the right of appeal. 

The judgment or decree of the Suprême Court of Porto Rico is 
affirmed, and the appellee recovers costs of this appeal. 
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AMERICAN TEMPERANCE LIFE INS. ASS'N OF CITY OF NEW YORK v. 

SOLOMON et al. 

(Circuit. Court of Appeals, Third Circuit. June 12, 1916.) 
No. 207.3. 

1. Insurance (©=668(6) — Life Insckance- — Actions — Jury Questions. 

In an action on a life policy. where tlie défense was iusured's faiso 
aiisvvers to questions in the application as to his âge, use of intoxlcating 
liquors, and rejection ot aiiy previous application for insurance, the court 
properly decided as a niattcr of law that answers to sucli questions were 
material to tlie risk. but left to tlie jury the question whetlier the an- 
swers given were false. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 
17,58-1760; Dec. Dig. ■5=668(6).] 

2. Insurance <S:::36,55(2) — Lins Insurance — Evidence — Materiauity. 

Where tlie sipplication for a life policy denied that insured had ever 
been rejected by any other company, the question whether insured 
could read oi' write is ininiaterlal on the question of the binding force of 
the représentation ; but, in determlning whether insured applied for a 
policy in another company, the iiuestion whether he could read or Write, 
and so understood that an agent was niaking application for him in a 
différent company, is material. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1677, 1680, 
16.81, 1685; Dec. Dig. <S='655(2).] 

3. AprEAt, and Error <S=1064(1) — Harmless Errok — Instructions. 

Error In instructions on the materiality of représentations in the 
application for a life policy relating to insured's âge and use of intoxi- 
cants does not warrant reversai, where the answers, if false, were not 
such as to avoid the policy. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4219; 
Dec. Dig. ©=1064(1) ; Trial, Cent. Dig. §§ 475, 525.] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action by Louis Solomon and others, administrators of the estate 
of Max Solomon, deceased, for the use of Louis Solomon, and others, 
against the American Tempérance Life Insurance Association of the 
city of New York. There was a judgment for plaintiffs, and défend- 
ant brings error. Affirmed. 

George R. Wallace, of Pittsburgh, Pa., for plaintiff in error. 
Weil & Thorp, of Pittsburgh, Pa. (S. Léo Ruslander and George K. 
Warn, both of Pittsburgh, Pa., of counsel), for défendants in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

BUFFINGTON, Circuit Judge. In this case the administrators of 
Max Solomon, citizens of Pennsylvania, brought suit against the 
American Tempérance Life Insurance Association, a corporate citi- 
zen of New York state, to recover $5,000 on a policy of insurance 
issued on the life of Max Solomon. The policy in question was a 
10-year endowment one, on which the deceased had paid several annual 
premiums. On the first trial of the case the plaintiff recovered. On 

©=)For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeats & Indexes 
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a writ of error this court, in an opinion reported at 209 Fed. 345, 126 
C. C. A. 271, reversed and directed a retrial. On such trial the plain- 
tiff again recovered a verdict, and on entry of judgment the insurance 
Company sued ont this writ, 

The questions hère involved concern statements made in the appli- 
cation for the policy siied on concerning the applicant's âge, his drink 
habits, and prior applications for insurance. The contention of the 
defendcint is that under the évidence it was the duty of the court tO' 
hold the policy was invalid and give binding instructions for défend- 
ant. The several answers made by the deceased, vvhich are quoted 
below, were contained in the copy of such application attached to the 
policy sued on. Such policy recites that it was based on the applica- 
tion for membership in this association, "which the insured hereby 
warrants to be true, and which is made a part of this contract," and 
that "this policy is accepted upon the terms stàted upon the second 
page of the policy, which are made a part of this contract." Among 
the terms thus recited were that: 

"This ijollcy shall be null and void if the insured herein uses, sells, or is 
interested in the sale of alcoholic liquors or intoxieating drinks in any fonii 
as a beverage, or for misstatement of âge, fraud, nonpayment of any paynïent 
or payments due to the association under the conditions of this policy." 

[ 1 ] In its charge the court, inter alia, said : 

"The plaintiffs, of course, rely upon a contract of insurance, and hâve 
brought suit upon that contract, and therefore affirm the contract in ail re- 
spects. * * * The application is part of this contract, and the statements 
in the application the insured warrants to be true. The application contains 
a number of questions to be answered, and which in the application are an- 
swered. * * * Xow those three questions are as foUows: '6. Place and 
«late of your birth — 9th of August, 1856. 18. Hâve you ever used wine, béer, 
alcoholic liquors, or any intoxieating drinks as a beverage? If yes, how long 
since did you discontinue? State explleitly. Yes, whisky, 1 glass a week. 10. 
llad any proposai to insure your life ever been postponed or declined? Tf 
so, by what company, association, or society, and for what reason? No. 11. 
lias any proposai or application to insure your Ufe or for membership ever 
been made to any company, association, society, or agent upon which a pol- 
icy or certificate of membership bas not been received by you in person for the 
full amount and kind and at rate applied for? No.'" 

Turning, first, to the subject of prior insurance, the court, inter alia, 
charged : 

"Wlth respect to questions 10 and 11, with regard to application for other 
insurance, those questions are partly for the court and partly for tlie jury. 
Tlie jury's part is to détermine whether or not the answers to those questions 
were false. You hâve heard the testimony on both sides of this case. Was 
there an application to another company made at the time this application, 
connected with the policy in suit, was made? If there was an application 
made, and there had been no policy received, then it would be a postponenïent. 
or it would be perhaps a rejection, or if there was another application for 
the insurance made at the time the application for this policy was made, then 
the answers to that question were. false, and as a matter of law the court will 
say that they are material to the risk." 

This instruction is assigned for error, but we think the instruction 
was justified. The question was, as stated, a mixed one of fact and 
lawi The law question, namely the materiality and légal efifect of 
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the answers to the question, the court assumée! and correctly an- 
swered, by holding that, if the answers to that question were false, 
"as a matter of law the court will say they are material to the risk." 
As to the question of fact, the court properly submitted it to the jury, 
correctly holding "the jury's part is to détermine whether or not the 
answers to those questions were false." Under the proofs in the case, 
it would clearly hâve been error for the court to hâve taken that 
question froni the jury. The insured was, of course, bound by his 
answer that he had not applied for other Insurance, or been refused 
it; but whether he had in point of fact made such application, or it 
had been declined, was for the jury to détermine under the proofs. 

[2] We shall not quote in détail the testimony bearing on this ques- 
tion, but shall restrict ourselves to saying that proofs in that regard 
were such that it was the court's duty to submit them to the jury. 
In doing so attention was carefully called to the fact that Solomon 
was bound by the application on which the policy in suit was issued, 
but that with référence to the application produced by the Hartford 
Company the question was whether it had been made to that company 
with his approval and authority. This question was fairly submitted 
in the charge, as f ollows : 

"So far as tliis contract Is concernée!, It is iiniuaterial wliether the insnred 
conld read or wrlte, or not, or wliether he understood what was contained in 
his application. The plaintiffs affinn the contract, the contract exists, it can- 
iiot be changed or inodified in this preweeding, and it is, as I say, imnïaterial 
wliether the insured could read or write at the tiuie this application wàs made. 
But it is a material fact in relation to whetlier or not an application had been 
made to another comiiaiiy, and the only évidence in the case hère, upon which 
the défendant relies, is that there was an application made to the Hartford 
ijfe Insurance Company for the insuranee. It is material in relation to that, 
as to whether the insured of tins défendant Company could read or write. 
Was that application to the Hartford the application of the insured In the 
case at bar, m'ade by hini or by his authority, not perhaps for his beneflt, but 
with his approval, and with his authority ? You hâve heard the testimony up- 
on the part of the défendant. You hâve the application from the files of the 
Hariford Life Insurance Company. You hâve the testimony with respect to 
the relations of tlie insured to tiie person who witnessed the application in 
the .suit at bar, and who apparently witnessed the other Hartford application, 
and you hâve soiiie testimony that the man Kaiin had a nuniber of applica- 
tions that were signed in his présence by the insured in this case, by his mark. 
I must: leave that question of fact to you, as to w-hether or not the Hartford 
a])plication, offered in évidence hère liy the défendant, was the application of 
Max Solomon, either by him' personall.v, or at his instance. If it was. then 
was it in existence at the finie this application attached to the policy in suit 
was madeV If it v.-as, then the answers to <iuestions 10 and 11, which I bave 
read to you, are false, and, if they were false, then they were material to the 
risk, and there should be no recovery in this case." 

[3] It remains to consider the court's treatment of the other two 
questions quoted above, bearing on decedent's âge and his drink habits. 
In that regard the court submitted the falsity and the materiality of 
both to the jury, as follows : 

"With respect to the question as to âge, and with respect to the question 
as to the use of alcoholic heverages, you are to détermine whether or not the>' 
were material questions, under the te.st that 1 hâve stated to you. You liave 
heard the évidence on both sides with respect to the âge of the insnred. Is 
the sfiitement false'.' Was it material if it was falseV Those are the tiues- 
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tlons for you to answer and to consider. So, with respect to whether or nofc 
his answer to the question ns to the use of alcoholio beverages, was that an- 
swer false, and, if it was false, was it material? In other words, wouUl tlie 
Company liave refused to give the insurance, if true answers had heen niade, 
and tliey had known the real facts?" 

It is now contended the cotirt erred in submitting the materiahty of 
thèse questions to the jury. Assuming, for présent purposes, that it 
did err in submitting the materiality of thèse questions to the jury, 
a matter, however, on which we express no présent opinion, a study 
of the proofs shows that no such substantial wrong was done the de- 
fendant thereby as to warrant a reversai of this judgment on that 
ground, for the character of proof submitted is such that a court 
would net bave been justified in sustaining a verdict adverse to the 
policy. On the plaintififs' side the âge of the deceased was affirma- 
tively proved by two members of the decedent's family, while the only 
witness called by the défendant, who stated the deceased had made 
another statement as to his âge some years before, admitted he was 
so uncertain about it that his testimony in reality amounted to nothing. 
So, also, on the issue of the deceased having used Hquors as a bev- 
erage there was no such évidence as would bave supported a verdict, 
had the jury so found. The évidence of a very occasional taking of 
a drink on some spécial occasions was not the use of liquor as a bev- 
erage which was contemplated by his application. 

Upon a full considération of the whole case, we are of opinion no 
réversible error is shown, and the judgment below is therefore affirmed. 



CITY COrNCIL OF ATJGUSTA, GA., v. TIMMERMAN, County Auditor, et al. 

(Circuit Court of Appeals, Fourth Circuit. May 2, 1910.) 

No. 1413. 

1. Taxation «^='608(9) — Collection — Injunctiox. 

Ordinarily the collection of taxes will not be en.1oino(l, on the gronnd 
that the tax is illégal, unless complainant bas no adéquate légal reniedy. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. § 1238; Dec. l)ig. 
©=3008(9).] 

2. Taxation <g=3608(0) — Collection — Injunction— Remedy. 

A statutory provision for pnyment of taxes under protest and a légal 
action to recover tliem back atïords an adéquate reiuedy, and precludes en- 
jolning collection. 

lEd. Note. — For other cases, see Taxation, Cent. Big. § 1238; Dec. 
Dig. <®=eOS(9).] 

.3. Taxation cg=>608(9) — Sale of Land fok Nonpayment of Tax — Ihjunction 

POWERS OF FEDERAL COUET. 

Civ. Code S. C. 1912, § 460, prohibits enjoining the collection of taxes, 
while section 4G1 pro\ides that any property owner, deeming a tax charg- 
ed against his property iinjust or illégal, inay pay it under protest and 
bring au action for recovery thereof in the court of common pleas of tlie 
county in which such taxes are made payable. Section 402 makes this 
reincdy exclusive. Land of a nouresident was ordered sold in South 
Caroliua for taxes, and the owner applied in the fédéral courts for au 
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Injunetlon. Held that, as a state statute conferring a substautive right 
cannot exelude a citizen of auotlier state from assertlng sueh right in 
the fédéral courts, tlie remedy given by the South Carollna statute was 
adéquate, as the nonresident could sue in the fédéral courts to recover 
back the taxes Illegally exacted, and so Injuuction would be deuied. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1238 ; Dec. Dig. 
Dig. <®=î608(9).] 

4. Taxation <S=3608(12) — Collection — Cloud on Title. 

Where the tax levy ItselC would disclose coniplainant's exemption, if 
any, without other évidence, collection of the tax will not be eujolned 
on the ground that the tax levy, being a lien on the land, vvould con- 
stitute a cloud on the title. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1241; Dec. 
Dig. ®=5608(12).] 

5. Taxation <®=»608(11) — Collection — Injunction — Multiflicity of Suits. 

Collection of taxes on property claimed to be exempt will not be en- 
joined on tlie ground that it would avoid a multiplicity of suits, for it 
will be assumed that tax officers will act in a praetical way, and, taxes 
for one year being defeated, will not subsequently assert rights of 
taxation. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1240 ; Dec. Dig. 
<S=»60S(11).] 

6. Taxation <S=»217: — Exemptions — Construction. 

Civ. Code S. C. 1912, § 294, exempting from taxation ail waterworks to 
supply water for the use of a town or city, the machinery and flxtures 
connected therewith, and grounds occupied thereby, when owned by the 
city or town, does not extend the exemption to land located in South 
Carolina and used in connection with the water supply of a city In an 
adjoining state ; it being obvious that the exemption was Intended to 
apply only to local governmental agencies. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. |§ .355, ,356 ; Dec. 
Dig. ©=217.] 

Appeal from the District Court of the United States for the Western 
District of South Carolina, at Greenville ; Joseph T. Johnson, Judge. 

Bill by the City Council of Augusta, Ga., against J. R. Timmerman, 
Auditor of Edgefield County, S. C, and others. From an order (227 
Fed. 171) denying a temporary injunction, complainant appeals. Af- 
firmed. 

D. S. Henderson, of Aiken, S. C. (Hendersons, of Aiken, S. C, and 
C. Henry Cohen, of Augusta, Ga., on the brief), for appellant. 

Fred H. Dominick, of Newberry, S. C, and B. E. Nicholson, of 
Bdgefield, S. C. (Thos. H. Peeples, of Columbia, S. C, on the brief), 
for appellees. 

Before ERITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. Thèse are the material facts alleged in the 
bill for an injunction against the collection of the state and county taxes 
by the défendants as tax officers of Edgefield county in the state of 
South CaroHna: The city of Augusta, situate on the Georgia side of 
the Savannah river, about 40 years ago acquired three acres of land 
on the South Carolina side of the river, which it uses as an abutment 
to a dam constructed across the river for the purpose of forcing water 
into canals on the Georgia side. The water thus supplied is used for 
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fire protection and municipal and domestic pur poses, and some of it 
is furnished by the city to manufactories established along the canals. 
If the city should be deprived of the portion of the dam on the South- 
Carolina side, the utility of the entire dam would, of course, be de- 
stroyed. The défendants, as tax officers of the county of Edgefield, 
in which the three acres of land and one-half of the dam is situated, 
are about to advertise the property for sale for the collection of a tax 
levied on it for the year 1914, amounting with costs and penalties to- 
$774.35, and they hâve levied a similar tax for the year 1915. Be- 
sides thèse claims the tax authorities intend to institute proceedings to 
recover taxes for the past 10 years, amounting to ^''«^.OOO or $7,000. 
The claim of exemption from thèse taxes, on which the injunction is 
asked, is made under section 294 of the Code of South Carolina, which 
includes as one of the 20 classes of exempt property: 

"Ail waterworks to supply water for the use of a town or city, the ma- 
chlnery and flxtures connectée! therewlth and the grounds occupled thereby, 
when owned by any city or town." 

[1-3] The District Judge refused the temporary injunction on the 
ground that the South Carolina statute, providing that the complain- 
ant might pay the taxes under protest and bring an action to recover 
them back, furnished an adéquate légal remedy. The statute provides 
that any person who conceives the taxes charged against him to be 
unjust or illégal shall "pay the said taxes notwithstanding under pro- 
test," and that he "may at any time within thirty days after making 
•îuch payment, but not afterwards, bring an action against the said 
"ounty treasurer for the recovery thereof in the court of common 
pleas for the county in which such taxes are made payable." Code 
of S. C. 1912, § 461. This remedy is made exclusive by section 462. 

The gênerai rule is that courts will not interfère by injunction with 
the collection of the public revenue, on the ground that a tax is illégal, 
unless it clearly appears that the complainant lias no adéquate légal 
remedy, and that a statutory provision for the payment of taxes under 
protest and a légal action to recover them back afïords an adéquate 
légal remedy. Dows v. Chicago, 1 1 Wall. 108, 20 L. Ed. 65 ; Boise 
Water Co. v. Boise City, 213 U. S. 276, 29 Sup. Ct. 426, 53 L. Ed. 
796; Dalton Adding Machine Co. v. State Corp. Com'rs of Va., 236 
U. S. 699, 35 Sup. Ct. 480, 59 L. Ed. 797; Dodge v. Osborn, 240 U. 
S. 118, 36 Sup. Ct. 275, 60 L. Ed. 557. 

[4,5] It is insisted, however, that only in an injunctiop from the 
court of equity is an adéquate remedy to be found, because (1) the 
tax levy being a lien on the land, constitutes a cloud on the title ; and (2> 
the assertion of complainant's claim to exemption would require a 
multiplicity of légal actions. The Suprême Court has disposed of the 
first position by holding that there exists no cloud upon a title which 
justifies the interférence of the court of equity, when the alleged fatal 
defect in the tax levy or other proceeding appears on the face of the 
record, requiring no évidence aliunde to make it plain. Hannewinkle 
V. Georgetown, 15 Wall. 547. 21 L. Ed. 231; Ogden City v. Arm- 
strong, 168 U. S. 224, 18 Sup. Ct. 98, 42 L. Ed. 444. 

The complainant has not stated a case that entitles him to équitable 



CITY COUNCIL OF AUGUSTA, GA., V. TIMMEKMAN 219 

relief under this rule. There could be no real issue of fact requiring 
évidence outside of the record about the nature of the property. The 
tax assessment would doubtless make that plain ; and the sole question 
in a suit to recover the taxes would be a légal one, namely, whether 
the statutory exemption from taxation of the waterworks and grounds 
occupied thereby, "when owned by any city or town," applies to water- 
works and grounds occupied thereby owned by a city situated in an- 
other State. That this question could be decided with convenience and 
dispatch in an action at law to recover the taxes after paying them un- 
der protest is obvious. 

Assuming as we must that the tax officers will look at the matter 
in a practical way, there is no reason to apprehend a multiplicity of 
suits. Suit may be brought it is true for taxes for ten years claimed 
to be due. But the judgment in a suit to recover back the taxes for 
one year would settle ail the claims, for ail stand on the same footing. 
The conclusion that the bill states no case for injunction does not 
accord with ail the expressions on the subject found in fédéral and 
State décisions, but it is based on reason, and the best considered and 
latest décisions. 

The contention that the amount involved is not sufficient to give the 
fédéral court jurisdiction is not well taken. The bill shows if the 
claim for taxes is valid, the amount due and coUectible for the ten 
years, to which the statutory liability extends, will be about $6,000; 
and the whole amount would be a lien on the land, if it is subject to 
taxation. 

[6] But assuming, contrary to our conclusion, that the matter is 
cognizable by a court of equity, the complaint must fail on the merits. 
Unless otherwise expressed, ail législation of a state relating to cities 
and towns refers to the cities and towns of that state, and not of 
another state or country. This is for the reason that the state has no 
control of cities and towns in other states, and from a governmental 
standpoint no interest in them. For a state to attempt to promote the 
development of cities and towns outside of its borders by exempting 
property owned by them from taxation exacted of its own citizens 
would be so anomalous and contrary to législative history and govern- 
mental policy that nothing but the clearest affirmative expression would 
warrant such an inference. The General Assembly of South Car- 
olina, legislating concerning taxation and exemptions of cities and 
towns, had no thought of cities and towns not subject to its légis- 
lation. The plain purpose was to exempt certain governmental agencies 
of its own municipal corporations. The précise point was so decided 
in State v. Holcomb, 85 Kan. 178, 116 Pac. 251, 50 L. R. A. (N. S.) 
243, Ann. Cas. 1912D, 800, and Spokane Water Co. v. Kootenai Coun- 
ty (D. C.) 199 Fed. 481. 

Afifirmed. 
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BUN CHEW V. CONNELL, Immigration luspector. 
(Circuit Court of Appeals, Nintli Circuit. May 1, 1910. Reliearing Denied 

June 2, 1010.) 
No. 2G01. 

1. AlIENS ©=>32(5) — CllINESE PeKSONS — BUHDKN OF l'ROOF. 

Tlie burden is nlways upoii an alien to show liis riglit to be and re- 
main in tlie l'nited States ; therefore, wliere a Clilnese penson, after se- 
curiug a certilicate of résidence, departed from the couutry and returned, 
lie lias the burden of sliowing that his re-entry was légal, and not fraud- 
ulent, and, upoii déportation proceediiigs being liistituted, his original 
certilicate of résidence is not prima faeie évidence of bis right to re- 
main. 

(Ed. Note. — For other cases, see Aliens, Cent. Dig. § 84; Dec. Dig. 
<g=>;i2(5).] 

2. Aliens i®='32(i)) — Chinese Peksons — DErouTATioN — Time fob. 

TJnder Immigration Act Feb. 20, 1907, c. 1134, § 21 (Comp. St. 1013, § 
4270), recjuii-iug the Secretary of Labor to cause an alien subject to dé- 
portation imdei- the laws of the United States to be taken into custody 
^^•ithin 8 years after landtng or entry and returned to the country wbence 
fae came, the Secretary bas tliree fuU years in which to instltute pro- 
ceedings, and where he causes the arrest of a Chinese person and tbe in- 
stitution of déportation proceedings within that time, sucli Cblnese 
person is not entitled to disebarge because not actually deported withiu 
3 years. 

[Ed. Note. — For otber cases, see Aliens, Cent. Dig. § 04 ; Dec. Dig. 
<S=>32(9).] 

3. Aliens <S=>32(10) — Defohtation— Ciiinese I'erson. 

Where a Chinese person entered tbe United States, remained there 
for some years, wont to Mexico, and thereafter fraudnlently re-entered 
tbe United States, so tbat he was sub.iect to déportation, he will be de- 
ported to China, and not to Mexico. 

[IM. Note. — For other cases, see Aliens, Cent. Dig. § 92; Dec. Dig. 
cE==>32(10).] 

Ross, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California ; Benjamin F. 
Bledsoe, Judge. 

Application by Bun Chew for writ of habeas corpus against Charles 
T. Connell, as Immigration Inspecter in charge. From an order de- 
nying the writ, applicant appeals. Affirmed. 

See, also, 220 Fed. 387. 

Frank Stewart, of Los Angeles, Cal. (J. W. Howell, of Los Angeles, 
Cal., on the brief), for appellant. 

Albert Schoonover, U. S. Atty., of Los Angeles, Cal. (Clyde R. 
Moody, Asst. U. S. Atty., of Los Angeles, Cal., of counsel), for ap- 
pellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. Bun Chew, a Chinese alien, appeals 
from an order of the District Court dismissing a writ of habeas corpus, 
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and remanding the appellant to the custody of the immigration in- 
specter in charge at Los Angeles, Cal. The pétition for the writ al- 
leged that Bun Chew was in possession of a Chinese laborer's certifi- 
cate of résidence, he having registered as such Chinese laborer at 
Hanford, Cal., on February 17, 1894, but that the inspecter had un- 
lawfully detained him in custody and was about to déport him to China. 
The return to the writ alleged that, pursuant to the powers vested in 
him by the United States immigration laws, the immigration inspecter 
at Los Angeles had granted Bun Chew a hearing concerning his right 
to be and remain in the United States, and that on the record thereof 
the Secretary of Labor had ordered the appellant's déportation to 
China, on the ground that he had been found within the United States 
in violation of the act of Cengress approved February 20, 1907 (34 
Stat. 898, c. 1134), as amended by the act approved March 26, 1910 
(36 Stat. 263, c. i28), in that, at Douglas, Ariz., he had entered the 
United States frem Mexico on or about January 1, 1912, in violation 
of section 36 of said act (Comp. St. 1913, § 4285), and section 7 of 
the act of September 13, 1888 (25 Stat. 477, c. 1015 [Comp. St. 1913, 
§ 4308]). The District Court, upon the hearing, di.smissed the 
writ. The appellant contends that the court below erred in find- 
ing that he was given a fair hearing before the Immigration Depart- 
ment at Los Angeles, and in holding that the évidence was sufficient 
to show that he entered the United States from Mexico, or was ever 
in Mexico, and he contends that the Secretary of Labor exceeded his 
jurisdiction in ordering déportation, and that in any event the appel- 
lant should hâve been ordered to be deported to Mexico, instead of to 
China. 

[1] The contention that there was no évidence to authorize déporta- 
tion rests upon the proposition that the appellant was in the posses- 
sion of a certificate of résidence, which had not been canceled or set 
aside, and which was prima facie évidence of his right to remain in 
the United States. The answer to this is that by the évidence it was 
shown that the appellant had left the United States and had gone to 
Mexico, and that he was there as late as April 1, 1912, and he pro- 
duced no évidence that in re-entering the United States he complied 
with the law and did not make a fraudulent entry. In such a case it 
does not devolve upon the prosecution to prove that the re-entry was 
fraudulent, but the burden rests upon the alien to show that his entry 
was légal, since the burden is always upon him to show his right to 
be and remain in tlie United States. The case bf Liu Hop Fong v. 
United States, 209 U. S. 453, 28 Sup. Ct. 576, 52 L. Ed. 888, is net 
in peint. In that case the court held that, when a Chinaman of the 
exempt class has been admitted to the United States on a certificate 
made in confermity with the treaty, he cannot be deported for having 
fraudulently entered, imless there is compétent évidence to overceme 
the légal effect of the certificate. The court recognized the prima 
facie efifect of the certificate made in confermity with the treaty, un- 
der which the Chinaman had entered the United States. In the case 
at bar, the appellant entered the United States from Mexico, not by 
virtue of a certificate, but presumably in violation of the provisions 
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of the statutes, since lie lias whoUy failed to prove that he complied 
therewith. 

[2] We hâve given careful considération to the contention that the 
Secretary of Labor was without jurisdiction to cause the déportation 
of the appellant, for the reason that déportation was net accomplished 
within 3 years from the date of his entry into the United States. The 
date of the appellant's return to the United States was April 1, 1912, 
as shown by testiniony, and as set forth in the warrant of déportation. 
The warrant of arrest was dated May 22, 1914, and the warrant of 
déportation was dated March 26, 1915. The pétition for the writ 
of habeas corpus was filed April 13, 1915, 3 years and 13 days after 
the date of the appellant's return to the United States. Section 21 of 
the Immigration Act of 1907 (Comp. St. 1913, § 4270), requires that 
the Secretary of Labor "shall cause such alien, within the period of 
three years after landing or entry therein to be taken into custody 
and returned to the country whence he came." The appellant cites 
International Mercantile Marine Co. v. United States, 192 Fed. 887, 
113 C. C. A. 365, and United States v. Oceanic Steara Nav. Co., 211 
Fed. 967, 128 C. C. A. 465, cases in which the Circuit Court of Ap- 
]jeals for the Second Circuit held that the civil liability of the masters, 
.agents, owners, or consignées of vessels to take on board and return 
to the country whence he came any ahen ordered to be deported did 
not attach unless the alien were tendered to the steamship line for 
déportation within the 3-year period prescribed in section 21 of the 
act of 1907. We are unable to agrée that such a limitation should 
be placed upon the power of the Secretary of Labor to order the de- 
l)ortation of an alien who is unlawfuUy in the country. We think 
the statute should be construed in analogy with statutes of limitation 
in criminal cases, the requirement of which is answered if prosecution 
is begun within the time limited. It does not seem reasonable to sup- 
pose that Congress intended that before ordering the arrest of an alien 
believed to be unlawfully in the country the Secretary must take into 
account the probable time that must ensue between the arrest and the 
warrant of déportation, and compute the time of ail possible delays in 
obtaining testimony, and possible delays to be caused by appeals or 
writs of habeas corpus. In United States v. Redfern (C. C.) 180 Fed. 
506, Judge Foster, in construing- the statute, said : 

"I oonsider the goverument sliould hâve the whole of the last day of the 
'.', years in which to make the arrest, and, prescription l>eing interrupted by the 
arrest, tlie government is eiititled to a reasonable time iu wliich to carry out 
tlie sentence of déportation." 

That language was approved and the décision was followed by Judge 
Lacombe in United States v. International Mercantile Marine Co. (C. 
C.) 186 Fed. 669, although his décision was reversed by the Circuit 
Court of Appeals in the case above noted. 192 Fed. 887, 113 C. C. 
A. 365. In the case at bar the arrest was made and the warrant of 
déportation was issued v^'ithin the 3 years from the date of the appel- 
lant's entry into the United States, and, although the warrant was not 
actually executed within the 3 years, we hold that déportation was 
still within the power of the Secretary of Labor. 

[3] The warrant of déportation properly directed that the appellant 
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be returned to China. He had no right to demand that he be returned 
to Mexico. He had been in Mexico but a short time, and the fact 
that he returned to the United States may be taken as évidence that 
he went to Mexico with the intention of returning. Under the cir- 
cumstances China was the country "vvhence he came," within the mean- 
ing of the act. Lewis v. Frick, 233 U. S. 291, 34 Sup. Ct. 488, 58 
L. Ed. 967; Lee Sim v. United States, 218 Fed. 432, 134 C. C. A. 
232; Ex parte Chin Him (D. C.) 227 Fed. 131. 
The order is affirmed. 

ROSS, Circuit Judge (dissenting). I am unable to agrée to the 
judgment in this case. As shown in the opinion, the appellant en- 
tered the United States April 1, 1912, was arrested May 22, 1914, on 
the ground that he was net entitled to be in this country, and, after 
trial, was ordered deported March 26, 1915, which was within the 
3-year period fixed by the act of Congress referred to in the opinion. 
No effort on the part of the appellant appears to hâve been made 
during that 3-year period to stay any of the proceedings under the 
statute; so it is unnecessary to consider what, if any, effect should 
properly be given to any such action on the part of the person against 
whom the déportation proceedings were taken. The fact, therefore, 
remains, that the appellant was not deported within the period fixed 
by Congress for such action, and upon the expiration of that period 
I am of the opinion that he was entitled to a discharge from custody. 
If he could be held in custody one day thereafter, I am unable to 
understand how any court can fix the limit to such further imprison- 
ment, for no court has any power of législation ; and that is purely a 
matter of législation, in my opinion. If the 3-year period fixed by 
Congress for the arrest and déportation of such persons as the appel- 
lant should be extended, it is for Congress, and Congress only, to fix 
the time. 



SPRING GARDEN INS. CO. OF PHILÂDELPHIA, PA., v. WOOD. 

(Circuit Court of Appeals, Fourth Circuit. May 2, 1016.) 

No. 1398. 

1. Insubance <S=668(5) — Fire Policies — Actions — Jubt Question. 

In an action on a flre pollcy upon a building in whicli the agent writ- 
Ing tlie policy had an Interest, the question whether the insurer was noti- 
fled of the agent's interest helê for the jury. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 1737-1740. 
175S-1760; Dec. Dig. <S=668(5).] 

2. Insubance ®=668(6) — Fibe Insurance — Actions — Jury Question. 

In an action on a lire policy upon property in which the agent had an 
interest, the question whether the agent, in attaching a rider allowing 
other Insurance without permission of the in.surer, acted fraudulently, 
and whether other insurance avoided tlie policy, held for the jury. 

[Ed. Note.— -For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 
1758-1760; Dec. Dig. <S=>668(6).] 

<g=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. Tbial <&=5260(1) — Instructions — Refusal. 

Where the Instructions given presented the Issues, the refusal of 
other instructions empliasizing sucli facts is proper. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 651; Dec. Dl© 

<g=^260(l).] 

4. Appeal and Ebkor ®=»1057(2) — Eeview — Réversible Ebrob. 

Where plaintiff admitted as true ail that would hâve appeared from 
certain reports, the exclusion of such reports themselves was not ré- 
versible error. 

[Ed. Xote. — For other cases, see Appeal and Error, Cent. Dig. §§ 4197, 
419S, 4205; Dec. Dig. ©=1057(2).] 

5. Evidence "S^IGICI) — Insurance — Intent — Contingenct. 

In an action on a fire policy, évidence by tlie insurer's agent as to 
what he would hâve done, had he linown certain facts which Insured 
clainied were comniunicated to him, is inadmissible. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. S 440 ; Dea Dig. 
®=5l51(l).] 

Dayton, District Judge, dissentini:. 

In Error to the District Court of the United States for the Eastera 
District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Action by T. Gilbert Wood, suing for the benefit of himself, the 
Roanoke SÎieet Métal Company, and J. D. Wood, against the Spring 
Garden Insurance Company of Philadelphia, Pa. There was a judg- 
ment for plaintilï, and défendant brings error. Affirmed. 

See, also, 194 Fed. 669, 114 C. C. A. 416; 215 Fed. 355, 131 C. C. 
A. 497. 

George Bryan, of Richmond, Va., and Gustavus Remak, Jr., of 
Philadelphia, Pa., for plaintiff in error. 

George E. Caskie and James R. Caskie, both of Lynchburg, Va., 
for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, 
District Judge. 

WOODS, Circuit Judge. There hâve been three trials of this action 
on a fire insurance policy issued by the plaintiff as agent of the défend- 
ant Company on his own property. 

Two défenses were relied on at the first trial : (1) The condition that 
the policy would be avoided by other insurance ; and (2) the f allure of 
the plaintiff as agent of the défendant company to notify it that he 
was the owner of the property. After hearing the évidence the District 
Court refused to direct a verdict in favor of the défendant, and the 
jury found for the plaintiff. This court held that, the plaintiff having 
reported the policy issued to "Haytokah Inn" as the owner, and hav- 
ing failed to show that his principal was advised as to his ownership, 
he could not recover. It was on this ground alone that the case was 
sent back for a new trial. On the second trial the défendant abandon- 
ed the first défense and relied entirely on the second. The District 
Judge on the second trial directed a verdict for the défendant. On 
writ of error this court found the évidence of notice to defendant's 
spécial agent Young of plaintifï's ownership of the property and of 
Young's authority to represent the défendant, materially stronger than 
that offered on the first trial and sufficient to raise an issue for the 

^=9For otber casea m* aame topic & KEY-NUMBBB In ail Key-Namber«d Dicesta & IndexM 



SPRING GARDEN INS. CO. V. WOOD 225 

jury whether the défendant did not accept the risk with notice of 
VVood's ownership. The cause was accordingly remanded for a new 
trial. On the third trial the défendant reinstated without objection the 
défense of subséquent insurance contrary to the terms of the policy, 
and in addition relied again on the défense that the plaintif!: as agent 
of the défendant had insured his own property without notice to his 
principal of his ownership. At the close of the évidence the District 
Judge refused to direct a verdict for the défendant, and the jury 
again returned a verdict in favor of the plaintiff for the amount claim- 
ed. The first question is whether the défendant was entitled to a di- 
rected verdict. 

[ 1 ] As to the défense that the plaintiff f ailed to notif y the défendant 
of his ownership of the property, the évidence varied little from that 
which this court had held sufficient to require the submission of the 
issue of notice to the jury, except in one particular. The défendant 
produced from its own possession at the last trial a copy of a line 
sheet indicating in writing the property which the spécial agent, 
Young, had authorized the plaintiff to insure, and on that the hôtel 
property does not appear. Young testified that the original of this line 
sheet was either left with Wood or sent to him from the company's 
office. Wood denied that he had ever received the line sheet, and tes- 
tified, on the contrary, that his instructions were verbal, and that 
Young, with full notice that he had an interest in the hôtel, authorized 
and encouraged him to insure it. This testimony made a square issue 
of fact for the jury between Young and Wood on a material point. 

It seems clear from thèse considérations, in addition to what was 
said in the former opinions, that the trial judge could not properly take 
the case from the jury on the ground that there could be no reasonable 
dift'erence of opinion that Wood had insured his own property without 
the knowledge or the consent of his principal. 

[2] The other important point présents greater difficulty. In the 
report sent in by Wood of the policy for $2,500 sued on he noted the 
fact that there was $7,000 other insurance outstanding; but he f ailed 
to note that a rider containing the three-fourths clause which related 
to additional insurance had been attached to the policy. He received 
a request from the company by letter of January 31, 1910, to attach 
"three-fourths value and fire protection clauses." Wood testified he 
thought it unnecessary to answer defendant's letter, as he found on 
examination that the three-fourths value rider had been attached. 
After the policy sued on was issued he took out additional insurance 
in another company to the amount of $2,000 ; and it is this additional 
insurance which the défendant claims avoided the policy. 

The slip attached to the policy known as "Form 204" allowed other 
insurance without permission of the company. At this time Wood had 
in his possession forms of slip No. 219, which allowed additional in- 
surance only on permission of the company. The point pressed by the 
défendant is that it was Wood's duty to attach the latter formof slip, 
which would hâve denied him the right to take out additional insurance 
without notice to the company and its permission, and that his f ailure to 
do so, coupled with the fact that additional insurance was taken out 
233 F.— 15 
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without notice to the company annuUed the contract. We think this in- 
ference dépends on the good faith of Wood. It is true that he did 
attach form 219 to the other policies issued by him, and that good 
business methods required that in making his report he should indi- 
cate that a three-fourths clause allowing additional insurance had been 
attached and the form he had used. The argument is strong that 
Wood failed in his duty to the company when he attached to the policy 
the form 204 allowing additional insurance and said nothing more to 
the company about it after receiving its letter on the subject. But, on 
the other hand, there is reason in Wood's explanation that the form 
219 on its face seemed to be intended to apply to a policy on household 
fumiture, while this policy was on an unfinished building without 
furniture. He was a school-teacher and untrained in the insurance 
business, which the defendant's spécial agent had solicited him to 
undertake. The défendant had fumished him the form of slip he 
used, and had not withdrawn it, nor instructed him not to use it, nor 
to use form 219. Thèse are strong considérations in favor of the in- 
ference of entire good faith, and of his error from the négligence of 
the company in supplying him with forms it did not intend he should 
use, and in failing to give him instructions as to the proper slips to be 
attached. The issues of fact on the two défenses set up were there- 
fore properly submitted to the jury. 

[3] The charge, it is true, did not emphasize the point of view 
of the défendant on thèse issues; but the District Judge did instruct 
the jury that, for the plaintifîE to recover, they must believe from the 
évidence that the plaintiff acted in good faith in attaching to the policy 
a form allowing additional insurance which had been furnished him by 
the company; that Young, the spécial agent, was advised that the 
policy about to be issued covered the plaintifï's property, or property 
in which he had an interest; that Young was fully authorized to act 
for the company, and was the only représentative of the company in 
the State of Virginia known to the plaintiff ; that the plaintiff had acted 
with the utmost frankness and good faith in ail the matters relating 
to the issuance of the policy ; and that unless the plaintiff had made 
out his case in ail material particulars by the prépondérance of the 
évidence the verdict should be for the défendant. This covered the 
law of the case. The requests of the défendant merely elaborated and 
emphasized the defendant's view of the issues, and their rejection is 
not sufficient ground for a new trial. 

[4] There was no réversible error in the refusai to receive as évi- 
dence plaintiff's reports of other policies to the stamping office, 
since the plaintiff admitted as true ail that would hâve appeared 
from thèse reports. 

[5] The question asked Young as to whether he would hâve accept- 
ed the policy, had he known of Wood's ownership, was properly ex- 
cluded. The plaintiff could not be bound by what Young now says he 
would hâve done. The material inquiry was what the company actual- 
ly did, in view of the alleged information given by Wood to Young 
that he was the owner. 

The case is one of difficulty, but considération of the évidence oft'er- 
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ed tending to show Wood's good faith, knowledge of the material 
facts by the spécial agent of the insurance company, the négligence of 
the company in making Wood's mistake possible by leaving form No. 
204 in his hands as if for use, and the company's failure to f urnish him 
with instructions, together with the fact that two juries hâve found 
the issues of fact against the défendant, leads to the conclusion that 
it would be going too far to say that no reasonable inference on the 
vital issues could be drawn in favor of the plaintiff. 
Aiîfirmed. 

DAYTON, District Judge, dissents. 



LKPPER V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. May 2, 1916.) 

No. 1409. 

Ceimikal Law <S=>1170i^(1) — Tkial — Coxduct of Judcje. 

Wlien first chargée! witli the offense of eouiiterfeiting, accused pleadcd 
guilty; but the trial court rejeeted his pieu and liberated him on hls 
own recognizaiice upon a promise of reformation. Thereafter aceused 
having re-engaged in sucli practices he was brought to trial. On trial the 
court asked aceused whether he had, not prior to his having been 
brought into the jurisdiction for trial, written or procured others to 
Write to tlie court letters admitting accused's guilt, but requesting a 
suspension of sentence. Aceused admitted sucli letters, but stated he 
had done so to avoid trouble as to the charge. IJeld that, as there wks 
no contention that the production of tlie letters would hâve shown the 
niatter in any better light for aceused, the couduct of the trial judge, 
which was not objected to, cannot be deemed prejudicial error, otlier évi- 
dence abundantly establishing accused's guilt. 

[Ed. Note. — For other cases, see Ciiminal Law, Cent. l)ig. § 3129 ; Dec. 
Dig. <©=1170y2(l).] 

Pritchard, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore; John C. Rose, Judge. 

Hiram Lepper, otherwise called Charles Strailia, otherwise called 
George Briggie, was convicted of counterfeiting, and he brings error. 
AfHrmed. 

Harry B. Wolf, of Baltimore, Md., for plaintiff in error. 
Samuel K. Dennis, U. S. Atty., of Baltimore, Md. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. Plaintiff in error, hereinafter called de- 
fendant, was convicted of counterfeiting and sentenced to imprison- 
ment for 15 years. From the meager report of the trial, and from 
subséquent correspondence of défendant with the District Judge and 
the clerk of his court, which correspondence has been certified to this 
court, the foUowing facts appear or may reasonably be inferred: 

The offense of which défendant was found guilty was the altération 

(@=aFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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or "raising" of a silver certificate of the United States from $1 to $10 
and fraudulently passing the same at its raised value on the person 
named in the indictment. It would seem that défendant by long 
practice had become expert in this particular form of swindling. His 
method of opération was to cal! upon the keeper, usually a woman, 
of a cheap lodging house, engage a room, tender the raised certificate 
for payaient in advance, receive in change the différence between 
the price paid for the room and the apparent amount of the bill, and 
then disappear. This performance was repeated a great many times 
and in numerous places. It is probable that in most instances he 
escaped détection, but he was sometimes caught and punished. It 
was testified that he had served a term of imprisonment for the same 
offense in Illinois, in Michigan, in Kansas, and two terms in the peni- 
tentiary at Atlanta, Ga. He admitted on cross-examination : 

"Tluit for a period of many years, perliaps as many as 20, he had been 
frequently arrested in différent parts of the country for doing precisely the 
tliing chargea in the Indictment ; that sometimes he had pleaded guilty, some- 
times he had served sentences, and sometimes had been paroled." 

When arraigned on the indictment set forth in the record, in No- 
vember, 1913, he admits that he pleaded guilty, but the District Judge, 
for reasons which can only be inferred, refused to accept the plea and 
allowed him to go on his own recognizance, on condition that he 
would abandon his criminal practices and thereafter conduct himself 
as a law-abiding citizen. But instead of keeping his promise in this 
regard it is alleged that within a few months he was found engaged 
in the same contemptible opérations in another part of the country. 
He was apprehended, brought back to Baltimore, tried and convict- 
ed, though protesting his innocence, in May, 1914, and sentenced as 
above stated. 

Within the required time he applied for a writ of error, which was 
granted, but the District Judge refused to sign or allow the bill of 
exceptions which he presented, because, as the correspondence dis- 
closes, (1) it was not presented within the time fixed by a rule of the 
court; (2) because it did not state correctly the testimony in the case 
or the action of the court ; and (3) becavise no exceptions were taken 
in the course of the trial. It appears that no stenographer was présent, 
and no record niade of the testimony or charge to the jury; and it 
was admitted in argument that no objection was made or exception 
taken to anything that transpired during the trial, including the entire 
testimony for the government and the instructions given to the jury. 
As the accused was defended by a lawyer of expérience and high 
standing at the Baltimore bar, the fact that no objection was made 
créâtes the strongest presumption that the trial was in ail respects 
fairly conducted. 

Kevertheless it is insisted that the judgment should be reversed and 
the défendant granted a new trial because of error alleged to be "so 
grave and glaring" that this court should grant relief the same as 
though challenged by formai exception. The injustice charged is based 
in the main on a single occurrence at the trial which présents the only 
question that nceds to be considered. As to the proceedings in court 
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when défendant was tried we hâve no information, for reasons above 
stated, except the certificate of the District Judge prepared and trans- 
mitted at our request. In this certificate the occurrence referred to is 
narrated as follows : 

"The court asked him whetlier lie had, prier to the tinie of the alleged con- 
versation with the ^Yitnesses Wi'ight aud Bradley, and prior to his haviiig 
been hrought to llaryland to t.nswer the charge, written or procnred others 
to Write to the judge letters in which his giiilt was admitted and In whlch the 
judge was asiied to suspend sentence upon him. The traverser answered 
that he had. The court then aslied him why, if he had not eommitted the 
offense, he had done so, and the prisoner answered in substance that he had 
had so nuieii ti-ouble with charges of this liiud that he tliought tliat was the 
safest way to deal with It." 

This action of the trial judge and the questions put by him are al- 
leged to be sOi improper and illégal "that the statement thereof without 
argument suffices to establish the right of the plaintiff in error to a 
reversai of the conviction and judgment below." Despite this confident 
assertion we are of opinion that the contention should not be sustained 
for reasons that will be briefiy indicated. 

In the first place we cannot estimate the eft'ect of the colloquy upon 
the minds of the jury without fuller knowledge of the circumstances 
under which it took place. Assuming that the questions asked by the 
court are open to technical objection, and chiefly because they were 
asked from the bench, it does not follow that such préjudice resulted 
as should require a reversai of the judgment. Apparently the able 
counsel defending the accused did not regard the inquiry as improper 
or unfair, becai:se he made no protest or objection. His failing to 
do so implied asscnt to the action of the court as entirely legitimate. 
There was noi request for the production of the letters and no sugges- 
tion; that the full disclosure of their contents would présent the matter 
in any aspect more favorable to the défendant. Indeed, it is fairly 
inferable that the occurrence in question was a mère incident, of which 
little notice was taken at the time, and which no one regarded as liable 
to improperly influence the jury. In short, we are not persuaded that 
the action of the court was seriously objectionable, under the circum- 
stances then existing, or that it operated in a légal sensé to the préju- 
dice of défendant. 

In the second place the testimony which constituted the government's 
case was sufficient tOi justify the jury in believing the défendant guilty 
beyond a reasonable doubt, and we perceive no ground on which they 
could hâve failed to find an adverse verdict if the questions asked by 
the court had not been propounded. Two witnesses testified that the 
défendant freely and voluntarily confessed to them that he had eom- 
mitted the offense charged in the indictment, and this with the other 
testimony was ample for conviction without taking into account the 
letters which asked suspension of an anticipated sentence. 

We yield the fullest assent to the doctrine that appellate courts 
should not affirm an unjust conviction because formai objection was 
not made, when the record discloses plain error in a matter vital to the 
defeated party. Wiborg v. United States, 163 U. S. 632, 16 Sup. 
Ct. 1127, 41 L. Ed. 289; Clyatt v. United States, 197 U. S. 207, 25 
Sup. Ct. 429, 49 L. Ed. 726; Crawford v. United States, 212 U. S. 
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183, 29 Sup. Ct. 260, 53 L. Ed. 465, 15 Ann. Cas. 392. But tins be- 
neficent rule of law, established for the purpose of preventing a niis- 
carriage of justice, may not be invoked to give a new trial to a chronic 
criminal, self-confessed and proven, who seeks to escape the consé- 
quences of repeated wrongdoing by a belated charge of error — if errer 
there was in this case — to which no objection was made at the time 
when it could bave been wholly corrected. 

We are satisfied that the défendant had a fair and impartial trial, 
and that no sufficient reason appears for disturbing the judgment. 

Affirmed. 

WOODS, Circuit Judge (concurring). I think the questions asked 
by the trial judge were clearly improper. If a judge has in his pos- 
session évidences of a defendant's guilt or innocence they can be ad- 
duced for or against him only by examination and cross-examination 
of the judge on the witness stand at a trial presided over by another 
judge. It seems clear beyond argument that it would be fatal to any 
conviction of crime that it was founded on références by the trial 
judge to facts within his knowledge. Indeed, a judge presiding at 
a trial is not a compétent witness, for the duties of a judge and a wit- 
ness are incompatible. If he testifies he would hâve to pass upon the 
competency of his own testimony; and as a witness he might be 
regarded a partisan, and would be subject to embarrassing conflicts 
with counsel. The danger to the dignity of the bench, of subjecting 
its impartiality to doubt and of placing the défendant at an unfair 
disadvantage by admitting the presiding judge as a witness is very ob- 
vious. People v. Dohring, 59 N. Y. 374, 17 Am. Rep. 349; Rogers 
V. State, 60 Ark. 76, 29 S. W. 894, 31 h. R. A. 465, 46 Am. St. Rep. 
154; Estes v. Bridgforth, 114 Ala. 221, 21 South. 512; 23 Cyc. 589. 

No one could be more jealous of the obligations of the bench in 
thèse respects than the fair and learned judge who fell into the inad- 
vertence of asking the défendant questions as to letters acknowledg- 
ing guilt written to him by or on behalf of défendant. Even the most 
careful judge however cannot alvvays guard against errors which after- 
wards seem obvious. The inadvertence was no doubt due to the con- 
viction of the judge that the défendant was trifling with the court, and 
to the surprise of the judge at the déniai of guilt which the défendant 
had before ofïered to admit. 

I agrée, however, that the error was harmless in this case. The com- 
pétent évidence against the défendant could not bave left any doubt 
of his guilt in the minds of the jury. By his own admissions on the 
stand he was a professional criminal in raising the dénominations of 
currency bills. He had before offered in open court a plea of guilty 
to the charge hère involved. The woman upon whom he practiced 
the imposition in this case identified him with reasonable certainty. 
Two witnesses testified to his full confession. Against ail of this there 
was nothing but his own déniai. Under thèse circumstances I do not 
think it possible that défendant could bave escaped conviction on the 
compétent évidence. The error should, therefore, be regarded harm- 
less. 

PRITCHARD, Circuit Judge, dissents. 
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SWIFT & CO. V. DETROIT ROCK SALT CO. 

(Circuit Court of Appeals, Sixth Circuit. June 16, 1916.) 

No. 2792. 

1. Co.vTBACTs <S=3248 — Actions fok Breaoii — Evidence — Sufficiency. 

In an action for breach of contract vvlth defendant's predecessor, the 
question whether défendant had adopted the contract held for the jury. 

[Ed. Note. — For otlier cases, see Contracts, Cent. Dig. § 1140; Dec. 
Dig. ®=»248.] 

2. CO'TRACTS l©=5240 ASSUMPTION MODE. 

For a stranger to assume a contract, it is not necessary that he 
should do so expressly ; it being sufficient if he eonducts himself so as 
to lead others to believe that he intended to make the contract hls own. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1125; Dec. 
Dig. ®=>240.] 

3. Pbincipal and Agent ©=171(1) — Ratification — Equitable Estoppel. 

Where défendant apparently recognized a contract made by its prede- 
cessor, mailing deliveries and accepting substautial beneflts thereunder, 
it is thereafter estopi^ed from questioning the authority of the agent who 
apparently recognized the contract. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 644, 
645, 653, 654; Dec. Dig. <g=>171(l).] 

4. Principal and Agent <S=>119(1) — Authority of Agent — Presumption. 

Parties dealing wlth an agent hâve the right to présume that his agency 
is gênerai, and that he Is acting within the scope of hls authority, and, 
as regards third i>ersons, the authority of the agent dépends, not on 
the instructions given, but upon the character of the authority bestowed. 

[Ed. Note.— For other cases, see Principal and Agent, Cent. Dig. §§ 391, 
393, 398, 399, 401 ; Dec. Dig. <S=>119(1).J 

5. Corporations i®=>425(4)— Agents — Authority of. 

When one deals with a corporation vvithout knowledge of any irregu- 
larity on the part of the corporation's agents, the corporation cannot 
deny the authority of its agents to make contracts apparently within the 
scope of their authority, where such contracts are not ultra vires. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1700, 1701 ; 
Dec. Dig. (S=>425(4).] 

In Error to the District Court of the United States for the East- 
ern District of Michigan; Arthur J. Tuttle, Judge. 

Action by Swift & Co. against the Détroit Rock Sait Company. 
There was a judgment for défendant, and plaintifï brings error. Re- 
versed and remanded. 

T. G. Eong, of Détroit, Mich., for plaintifï in error. 
P. B. Moody, of Détroit, Mich., for défendant in error. 
Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge 

SESSIONS, District Judge. In March, 1911, the Détroit Sait 
Company, a Michigan corporation, was engaged in mining, manufac- 
turing and selling sait. Its plant was located near Détroit. On March 
24, 1911, the Détroit Sait Company and the plaintifï, Swift & Co., en- 
tered into a written agreement whereby the former agreed to sell to 

<S=s>For other cases see same topie & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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the latter ail of the rock sait used by it in a specified territûry for a 
term of five years from January 1, 1912, at the price of $2.25 per ton 
in bulk f. o. b. the Sait Company's mine. The contract also gave to 
plaintifï an option to purchase at the same price the sait used in its 
plants at East St. Louis and South St. Paul after the termination of 
an existing contract which expired October 31, 1912. Four days later, 
March 28, 1911, in a foreclosure suit in the circuit court for the coun- 
ty of Wayne, the Security Trust Company of Détroit was appointed 
receiver for the Sait Company. The order appointing the receiver 
authorized and directed it "to continue the business of said défend- 
ant Company vvithout interruption and to fulfill its contracts (other 
than the payment of indebtedness of said company)." Immediately 
after its appointment the receiver notified plaintiff "that ail existing 
contracts for the delivery of sait will be carried ont by the receiver, 
who bas been authorized so to do by the court." August 1, 1912, 
Warren W. Clute succeeded the Security Trust Company as receiver. 
The receivership was terminated September 30, 1912, when the défend- 
ant. Détroit Rock Sait Company, was organized by the stockholders, 
bondholders and other creditors of the old company and took over 
the latter's property and business. Mr. Clute, the receiver, became 
président of the new corporation. During the receivership ail orders 
for sait were given by the plaintiff and filled by the receiver in ac- 
cordancè with the terms of the contract. After the receiver was dis- 
charged and until the end of the year 1912 sait was furnished to the 
plaintiff by the défendant upon ordérs (75 in number), referring di- 
rectly to the contract and at the price and upon the terms therein 
named. Defendant's letter heads, invoices and other stationery were 
ail stamped or printed: "Détroit Rock Sait Co., Successors to Détroit 
Sait Co." 

One Edward E. Rude had charge of the sait sales under the re- 
ceiver and after the organization of the défendant corporation con- 
tinued in sole charge of its Détroit office for about nine weeks. Dur- 
ing that time no officer of the company was in the office and no in- 
structions were given to him. He attended to ail correspondence and 
made or supervised ail sales of sait. On October 8, 1912, while Rude 
was in charge of the office, plaintiff sent a letter of inquiry, addressed 
to the Détroit Sait Company, asking for priées for sait delivered at 
South St. Paul for a period of one year after November 1, 1912, when 
its former contract expired, and in reply received a letter dated Octo- 
ber 9, 1912, signed "Détroit Rock Sait Company, per Rude," and con- 
taining the statement: 

"Your kind favor of tlie 8th inst. to hand ♦ * * inquiring for price on 
your rock sait reqiiirements for South St. l'axil, Miiin., couimenciug November 
Ist. In reply, you will flud tlie above proposition covered lu contract, entered 
into March 24, 1011. Keference to thls document will undoubtedly glve you 
the information required." 

On October 12, 1912, plaintiff again wrote to défendant: 

"Keferring to your lotter regarding rock sait requirements for South St. 
Paul, you understand that our five-year contract witli you gives us the op- 
tion of including our St. Paul and East St. Louis requirements. The chances 
are good we will be able to buy rock sait delivered at South St. Paul and East 
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St. Louis at figures less tlian those in the eontract in question. Therefore we 
thought you wonld prefer to make a speeial price at South St. Paul now anrl 
auotlier for East St. Louis a little later." 

In reply plaintiff received the following letter, dated October 19, 
1912: 

"Replying to your kind favor of the 12tli inst. vve hardly think it would 
be just the thing for you to do, to place your South St. Paul and St. Louis 
business elsewhere. \Ve naturally prefer tliat our mine be your full source 
of supply. We also take advantage of this opportunity to suggest that in our 
opinion you will certalnly expérience some difticulty in securing aiiy better 
price than represented in our eontract, which will mean, $4.05 St. Ix)uis or 
$4.55 St. Paul, based on présent freight rates." 

From November 1 to December 31, 1912, plaintiff's orders for sait 
for South St. Paul delivery vvere filled at the eontract price which was 
a réduction of 25 cents per ton from the price named in and paid un- 
der the former eontract. On December 5, 1912, there was a change 
of management of the défendant company and after December 31, 
1912, défendant ref used to fill plaintiff's orders except at an increased 
price of 50 cents per ton, which plaintiiï has been compelled to pay. 
This suit is brought to recover damages for the alleged breach of the 
eontract of March 24, 1911. At the close of the proofs the trial judge 
directed a verdict in favor of défendant mainly upon the ground that 
there was no évidence to warrant a finding that Rude was authorized 
to act for the défendant or that the défendant had adopted the eon- 
tract made with its predecessor, the Détroit Sait Company. 

[1-5] If the case had been submitted to the jury, would the évi- 
dence, with ail legitimate inferences which might hâve been drawn 
therefrom, hâve warranted and supported a finding that the défend- 
ant had so far adopted the eontract made with its predecessor, the 
Détroit Sait Company, as to bind itself to the performance thereof 
by the sale and delivery of sait at the price, in the quantity, for the 
term and upon the conditions therein set forth? As said by the Su- 
prême Court in Wiggins Ferry Co. v. O. & M. Railwav Co., 142 U. 
S. 396, 408, 12 Sup. Ct. 188, J92 (35 L. Ed. 1055) ; and adopted and 
followed by this court in E. E. Taenzer & Co. v. Chicago, R. I. & P. 
Co., 170 Fed. 240, 245, 95 C. C. A. 436, 441 : 

"It is not necessary that a party should deliberately agrée to be bound by 
the terms of a eontract to which he is a stranger, if, having knowledge of 
such eontract, he deliberately enters Into relations with one of the parties, 
wlilch are only consi^itent with the adoption of such eontract. If a person 
conduct himself in such manner as to lead the other party to believe that he 
lias made a eontract his own, and bis acts are only explicable upon that 
theory, he will not be permitted afterwards to repudiate any of its obliga- 
tions." 

The évidence fairly shows that the receiver of the Détroit Sait Com- 
pany was authorized to and did perform the eontract in accordance 
with its terms during the receivership. After the receiver was dis- 
charged, the défendant, instead of repudiating and refusing to be 
bound by the agreement, to ail appearances expressly recognized the 
eontract and continued to perform it for a period of more than two 
months and, during that time, accepted and retained substantial bene- 
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fits arising therefrom. The reasonable and probable resuit of such 
conduct was to lead plaintifï to believe that défendant had adopted 
and would carry out the agreement in its entirety and thus to prevent 
plaintiff from contracting for its sait elsewhere before the rise in 
price. In Bronson's Executor v. Chappell, 12 Wall. 681, 683, 20 
ly. Ed. 436, the Suprême Court said : 

"Where one, witlumt objection, suffers aiiotlier to do nets whicli proeeed 
xipon the grouud of autliority from hiiii, or by liis couduct adopts and sanc- 
tions such acts after they are doue, he will be bound, althougli no préviens 
authority exist, in ail respects as if the requlsite power had been given in tïw 
most formai maurier. If he lias justifled the belief of a third party that the 
person assuniing to be his agent was authorlzed to do wliat was doue, it is no 
answer for hiin to say that no authority had been given, or that it dld not 
reach so far, and that the third party had acted upon a mistaken conclusion. 
He is estopped to take refuge iti such a défense. If a loss is to be borne, 
rhe ruthor of the error unist bear it." 

The receiver under whose directions the contract had been partially 
performed became the président of the nevv corporation. The sales 
agent of the receiver was continued in the same position and was 
given sole charge of defendant's principal business office. The testi- 
mony tends strongly to show that both had fuU knowledge of the con- 
tract with plaintiiif and their knowledge is attributable to défendant. 
Aside from the natural inference arising from the magnitude, char- 
acter, history, customs and methods of conduct of the business car- 
ried on by the Détroit Sait Company, its receiver and its successor, 
there is some évidence that terni contracts for the sale of sait are usual 
and even necessary in that industry. It is conceded that the agent in 
charge of its sales department had authority to make current sales of 
sait for immédiate delivery, but the insistence is that his powers were 
strictly limited to such sales and that his acts in making or adopting 
sales contracts covering a term of years were outside of the scope of 
his authority and not binding upon the défendant. The record does 
not show that any express limitations or restrictions were placed upon 
the powers of its agent by its officers and directors. Certainly plaintiff 
had neither knowledge nor notice of any such restrictions or limita- 
tions. Rude was the agent of défendant and was given charge of its 
office and correspondence for the express! purpose of selling its sait. 
The rule is settled that, in the absence of notice otherwise, "parties 
<:lealing with an agent hâve a right to présume that his agency is gên- 
erai, and not limited * * * and the presumption is that one known 
to be an agent is acting within the scope of his authority," and also 
"that the autliority of the agent must dépend, so far as it involves the 
rights of innocent third persons who bave relied thereon, upon the 
character bestowed, rather than the instructions given." Austrian & 
Co V. Springer, 94 Mich.t 343, ,54 N. W. 50, 34 Am. St. Rep. 350: 
Inglish V. Ayer, 79 Mich. 516, 44 N. W. 942; Grand Rapids Electric 
Co. V. Walsh Mfg. Co., 142 Mich. 4, 9, 105 N. W. 1 ; Lamon v. Speer 
Hardware Co. (C. C. A. 8), 198 Fed. 453, 457, 119 C. C. A. 1. In 
Merchants' Bank v. State Bank, 10 Wall. 604, 644, 19 E. Ed. 1008, the 
Suprême Court thus applied this rule to corporations : 

"Where a party deals with a corporation In good faith— the transaction is 
mit ultra vires— and he is uuaware of auy defect of authority or other' irregu- 
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larity on the part of those acting for the corporation, and there îs nothing to 
excite suspicion of sucli defect or irregularity, tlie corporation is bound by 
the contract, although such defect or irregularity in fact exists. If tlie cou- 
tract can be valid under any circumstances, an Innocent party in sucli a case 
bas a right to présume tlielr existence, and tlie corporation is estopped to 
deny them. Tlie jury should bave been instructed to apply this rule to the 
évidence before them." 

The question of whether the défendant had adopted the contract be- 
tween plaintifï and the Détroit Sait Company and hence was liable for 
its breach thereof should hâve at least been submitted to the jury un- 
der proper instructions and il was error to direct a verdict in its favor. 
Inasmuch as the évidence upon a new trial may not be the same, we 
find it unnecessary to décide whether upon the évidence presented at 
the former trial a direction of verdict in plaintifif's favor would hâve 
been proper. 

The judgment of the lower court is reversed and a new trial granted. 



McDOT:GAL, Sheriff, etc., v. MUDGE et al. 

(Circuit Court of Appeals, Eigbth Circuit. May 1, 1016.) 

No. 4478. 

1. Taxation ©=608(10) — Eemedy for Wrongful Enforcement — Injunctiox. 

Laws Ark. 1909, p. 764, creatiiig the state tax commission, gives it 
comprehenslve powers in aid of its functions as a board of equallzation, 
to tbe end that ail assessments on property, privilèges, and fran- 
chises in the state shall be made in relative proportion to the just and 
true value thereof, in substantial eompliance with the lavv, and requires 
such board to examine and compare the rates of the assessments of 
property in the several counties of the state, and to proceed to equalize 
the same, so that ail property shall bear its equal and just proportion of 
taxes of the différent counties. The tax commission assessed the prop- 
erty of railroad corporations on a basis of 50 per cent, of its actual 
value, in conformity with customary assessments on other property. The 
county board of equallzation thereafter reduced ail assessments in the 
county, except that of railroads, to 25 per cent. Held, that as the state 
tax commission was given powers of equallzation, and it was the législa- 
tive intent that such body should grant relief in such cases, the railroad 
Company discriminated against by such assessmeiit cannot in the first 
instance be granted an injunction, but must flrst apply to the commission. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1239; Dec. 
Dig. ©=608(10).] 

2. Taxation <g=a608(10) — Restraining Tax — Remédies — Scope of. 

TJnder Const. Ark. art. 16, § 13, and Kirby's Dig. § 3066, authorizing au 
injunction against any illégal exaction whatever, as well as any illégal 
or unauthorlzed taxes, an injunction against the collection of such taxes 
cannot be granted ; there being a remedy by application to the state tax 
commission, and the taxes not being illégal, within the intent of those 
provisions. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1230; Dec. 
Dig. <S=608(10).] 

Appeal f rom the District Court of the United States for the East- 
ern District of Arkansas; Jacob Trieber, Judge. 

£=»For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Bill for injunction by Henry U. Mudge and Jacob M. Dickinson, 
receivers of the Chicago, Rock Island & Pacific Railway Company, 
against J. F. McDougal, Sheriff and Tax Collecter of St. Francis 
County, State of Arkansas. From an order granting a temporary in- 
junction (222 Fed. 562), défendant appeals. Reversed, with direc- 
tions to dismiss the bill. 

James P. Clarke, of Little Rock, Ark., for appellant. 
Thomas S. Buzbee, of Little Rock, Ark., for appellees. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. The Chicago, Rock Island & Pacific Rail- 
way Company sued the tax coUector of St. Francis county, Ark., to 
enjoin the collection of the taxes of 1914 against its railroad property 
because of an unequal, discriminating valuation. Receivers subse- 
quendy appointed were substituted as plaintiffs. A temporary in- 
junction was granted, and the tax collector appealed. 

Under the statutes of Arkansas the property of railroad companies 
and certain other corporations is assessed by the state tax commis- 
sion, and the ascertained valuation is apportioned among the various 
counties and subordinate divisions thereof in which the property is 
located, and accordingly certified to the local county authorities. Ail 
other property, real and personal, in the several counties, is valued 
by local assessors. There are county boards of equalization, with au- 
thority to equalize the valuations of property within their respective 
jurisdictions, excepting the property of the corporations mentioned. 
The State tax commission acts as a state board of equalization, with 
jurisdiction over the valuations directly made by them as above noted 
and also over the aggregates of local valuations as equalized by the 
county boards. 

The Constitution of Arkansas provides that ail property shall be 
taxed according to its value, and that no one species subject to tax- 
ation shall be taxed higher than anotlier of equal value. Article 16, 
§ 5. Nevertheless it was a custom in that state for the local officiais 
to extend upon the assessment rolls but 50 per cent, of the ascertained 
true value of the property locally assessed. The state tax commission 
yielded to the custom by certifying down a like per cent, of the val- 
uations of railroad and other corporate property they assessed. In 
1914, after the valuation so reduced by the state tax commission had 
been certified down and extended on the assessment rolls, and after the 
other property in St. Francis county had been locally assessed on a like 
basis, the county board of equalization eut in two the local valuations, 
leaving those certified untouched. The resuit of this was that the 
property of plaintiflf and other corporations similarly situated was 
assessed and taxed at half its value, while ail other real and personal 
property in the county was assessed and taxed at but a quarter of 
its value. The plaintifif, ofifering to pay taxes on the latter basis, 
brought this suit to enjoin the excess. The défendant moved to dis- 
miss the bill of complaint on a number of grounds, one of which was 
that plaintifif had not availed itself of the statutory remédies for the 



m'dOUGAL V. MUDGE 237 

correction of the wrong asserted. The motion does not seem to hâve 
been passed upon ; but, if it was well taken, the bill of complaint 
should hâve been dismissed, and that resuit can be directed on appeal. 

[1 ] If the practice of assessing on a basis of 50 per cent, of the true 
vaUie were carried out uniformly as to ail subjects of taxation in the 
State, a property owner could not justly complain of discrimination 
against him, but what was done in St. Francis county discriminated, 
not only against the owners of property there which was not em- 
braced in the local réduction, but against the owners of ail taxable 
property elsewhere in the state. It remains, however, to consider the 
appropriate remedy. The state tax commission, created by an Arkan- 
sas .statute (Laws 1909, p. 764), was given comprehensive powers in 
aid of its functions as a board of equalization "to the end tfiat ail as- 
sessments on property, privilèges and franchises in the state shall be 
made in relative proportion to the just and true value thereof, in sub- 
stantial compliance v/ith the law." When sitting as a state board of 
equalization it acted, not only upon its own direct valuations of rail- 
road and other corporate property, but also upon the valuations of 
ail other property established or confirmed by the county boards of 
equalization. As to the latter its power was exercised upon the ag- 
gregate valuations by way of addition to or déduction from totals. As 
a board of equalization they were to "examine and compare the re- 
turns of the assessment of property in the several counties of the 
state and proceed to equalize the same, so that ail the taxable prop- 
erty in the state shall be assessed at its true value and that ail prop- 
erty shall bear its equal and just proportion of the taxes of the dif- 
férent counties of the state." 

We think that in performing their duties the state board of equaliza- 
tion were authorized to bring the equalized valuations of the county 
boards into comparison with their own valuations of railroad prop- 
erty. In no other way could the manifest intent of the législation as to 
state-wide equality and uniformity be secured. We also think the 
clear législative intent was that the state board of equalization should 
be a primary administrative tribunal for the hearing and correction of 
complaints like that made in this case, and that with such an expedi- 
tious and effective remedy at hand a complainant cannot ignore it if 
he desires redress. Such a complaint in this case would doubtless 
hâve resulted in a correction of the discrimination' — very probably in 
the vacation of the unauthorized action of the county authorities. An 
injunction by a court in the first instance would not completely cor- 
rect the wrong complained of, but would simply add the plaintiflf to 
the number of taxpayers illegally favored. Of course a person is not 
to be deriied a judicial remedy because others similarly situated do 
not seek it; but where a statute provides a simple administrative 
method of correcting discriminations in assessments and of securing 
uniformity throughout the state it should be tried out before a resort 
to a fédéral court of equity. That is the prevailing rule in the courts 
of the United States. 

Counsel cites Bank of Jonesboro v. Hampton, 92 Ark. 492, 123 S. 
VV. 753, to the efifect that the state board has no power to equalize in- 
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dividual assessments. But individual assessments within the mean- 
ing of that décision are the valuations made by the local assessors up- 
on which the county boards of equalization hâve already acted. When 
such assessments corne before the state board, they then meet those 
of railroad and other corporate property with which they hâve net 
before been compared by compétent authority. As already observed, 
the state board takes the local results by county or subdivisional aggre- 
gates, not by individual constituent units, and we think that when so 
taken they may be compared, not only with similar returns f rom other 
counties, but with the valuations made by the state tax commission of 
the class of property within their cognizance. A contrary construc- 
tion is not required by the letter or spirit of the statute and woukl 
open wide the door to discrimination. 

[2] It is also urged that the Constitution of Arkansas (article 16, 
§ 13) and a statute (Kirby's Digest, § 3966) as construed by the Su- 
prême Court of the state expressly authorize the judicial remedy of 
injunction. The words of the Constitution are "any illégal exaction 
whatever" ; those of the statute are "illégal or unauthorized taxes and 
assessments." The décisions of the state court cited show that thèse 
expressions hâve been confined to defects or errors which are juris- 
dictional, and that they hâve not been extended to those defects or 
errors committed in the exercise of a jurisdiction conferred as to 
which a plain and adéquate administrative remedy has been provided. 
In Vaughan v. Bowie, 30 Ark. 278, the injunction was against the 
excess of a school tax above the maximum rate prescribed by law. 
In Little Rock v. Barton, 33 Ark. 436, the question was whether the 
Législature had power to authorize a municipal occupation tax or li- 
cense; in Brodie v. McCabe, 33 Ark. 690, whether a tax contracted 
to be levied to pay bonds stood unimpaired against subséquent légis- 
lation. Cole V. Blackwell, 38 Ark. 271, involved a tax levied by a 
body without power under the law. In Harris Lumber Co. v. Grand- 
stafï, 78 Ark. 187, 95 S. W. 772, the question was whether certain 
property of a corporation was subject to taxation in a certain county: 
in Dreyfus v. Boone, 88 Ark. 353, 114 S. W. 718, whether a city ordi- 
nance was a valid exercise of the police power, or an attempt to cre- 
ate a monopoly of a private business. In Merwin v. Fussell, 93 Ark. 
336, 124 S. W. 1021, the injunction was against a road tax levied 
under an unconstitutional act of the Législature. In McDaniel v. 
Texarkana, etc., Co., 94 Ark. 235, 126 S. W. 727, the plaintiff paid 
its. taxes in the proper county and was granted an injunction against 
taxes in another county in which its propertv was not taxable. In 
Waters-Pierce Oil Co. v. Roberts, 96 Ark. 92, 131 S. W. 205, the coun- 
ty board of equalization raised the taxpayer's valuation after its power 
to do so had expired and widiout the notice required by statute to enable 
him to pursue his statutory remedy. The increase of valuation and 
the tax thereon were wholly illégal. In Harrison v. Norton, 104 Ark. 
16, 148 S. W. 497, and St. Louis, etc., Ry. Co. v. Kavanaugh, 78 Ark. 
468, 96 S. W. 409, the question was whether a road tax had been au- 
thorized at an élection as required by statute. 

On the other hand, see Arlington Hôtel Co. v. Buchanan, 110 Ark. 
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34, 160 S. W. 895 ; Clay County v. Brown Lumber Co., 90 Ark. 413, 
119 S. W. 251 ; Board of Equalization Cases, 49 Ark. 518, 6 S. W. 1. 
The différences between the case at bar and the cases cited to sup- 
port the injunction are marked. Hère the statutes relating to the 
assessment and taxation are valid. The plaintiff's property was sub- 
ject to taxation, and the part in St. Francis county was properly tax- 
able there on the apportioned valuation. The tax rate was not illé- 
gal. The valuation upon which the rate was calculated was regularly 
ascertained and was not inherently excessive; it was but 50 per cent, 
of the real value. The sole error was a relative one disclosed by a 
comparison with the assessment of other property in the county, an 
error the correction of which was essentially the function of a stat- 
utory tribunal created specially for the purpose. Resort to that tri- 
bunal to secure an adjustment of valuations to a common standard 
should hâve been had before a court of equity is called upon to inter- 
vene. ,This question under the Constitution and statutes of Arkansas 
was recently fully considered by this court in McLaughlin v. Railway, 

232 Fed. 579, C. C. A. , and the same conclusion reached. 

The order is reversed, with direction to dismiss the bill of com- 
plaint. 



RAYMOND V. CHICAGO, M. & ST. P. RY. CO. 

(Circuit Court of Appeals, Nlnth Circuit. May 29, 1916.) 

No. 2544. 

1. Commerce <S=27 — "Interstate Commerce" — Fédéral Employées' Liabili- 

TY ACT. 

A laborer in a tumiel, which, vvhen complétée!, was intended to be used 
by a railroad coiupany to shorten its line over which it transported intra 
and inter state commerce, is not engaged in "Interstate commerce," so 
as to niaintaln an action for Personal injuries under Employers' Liability 
Act April 22, 1908, e. 140, 35 Stat. 65 (Comp. St. 1913, §§ 8657-8665). 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dig. 
<g=527. 

For other définitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce.] 

2. Jury <S=>31(1) — Master and Servant <S=>347 — Jury Trial — Denial of. 

Despite Const. U. S. Amend. 7, declaring that the right to trial by 
jury shall be retained, the States may deuy jury trial, and Laws Wash. 
1911, c. 74, providlng a scheme of compensation to Injured workmen 
without any action trlable by jury, Is not iuvalid for that reason. 

[Ed. Note.— For other cases, see Jury, Cent. Dig. §§ 204, 214 ; Dec. Dig, 
©=31(1) ; Master and Servant, Dec. Dig. <@=347.] 

3. CoxsTiTUTiONAL Law <S=3313 — Jury Trial — Denial — Due Process of 

Law. 

As due process of law is the process due according to the law of tlie 
land, the states may aholish jury trial and so Laws Wash. 1911, c. 74, 
providing for compensation to Injured workmen, which dld away with 
jury. trial, is not invalld under Const. U. S. Amend. 14, as denying a 
workman due process of law. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 933 ; 
Dec. Plg. (S=>313.] 

<S=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. SIarter and Sei!va\t <®=>.3-17 — Injuries to Servant — Worioien's Compe:^- 

SATION ACT — l'OLIOE PoWER. 

haws Wasli. 1!)11, e. 74, providing for conipensation to employés in- 
jured in huzardous oetupations, is a valid exercise of the police power, 
though ("lie compensation provided for is not grcat, and is not invalid as 
deiij'ing equal protection of the laws. 

[Ed. Note, — For otlier cases, see Master and Servant, Dec. Dig. <&=534T.l 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Ket- 
erer, Judge. 

Action by WilHam Raymond against the Chicago, Milwatikee & St. 
Paul Railway Company. Judgment for défendant, disniissing the 
pétition, and plaintiff brings error. Affirraed. 

John T. Casey, of Seattle, Wash., for plaintiff in error. 
George W. Korte, of Seattle, Wash., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The plaintiff in error in his complaint 
in the court below alleged that he was an employé of the défendant 
in error, and was engaged in the work of driving a tunnel to improve 
and better the roadbed on the defendant's main railroad line, so as 
to facilitate and make less difïicult and expensive and more easy to 
secure expeditious and efficient opération of freight and passenger 
trains on the defendant's line, in the carriage of freight and passengers 
in Interstate commerce. From the pleadings it appeared that the 
tunnel when completed would be about 14,000 feet in length, and tiiat 
the plaintiff was engaged therein as a common laborer with a pick 
and shovel, the tunnel being intended to shorten the line which at the 
time ran over the mountain through which the tunnel was located. 
The défendant in error filed a motion for a judgment on the plead- 
ings, on the ground that it affirmatively appeared therefrom that the 
complaint was based upon the fédéral Employers' Liability Act, that 
at the time when he was injured the plaintiff was not employed or 
engaged in Interstate commerce, so as to bring his services within the 
terms of the act, and on the further ground that the court was without 
jurisdiction of the action on account of the act of the Législature of 
the State of Washington (chapter 74, Laws of 1911), relating to the 
compensation of injured workmen, engaged in tunnel work, in force 
in that state. The motion was sustained, and a judgment was entered 
for the défendant in error, dismissing the action. 

[1] The plaintiff in error contends that from the pleadings it ap- 
pears that the work in which he was engaged was Interstate commerce, 
and that the cause of action is within the terms of the fédéral Em- 
ployers' Liability Act. He relies principally upon the case of Peder- 
sen V. Del.,^ Lack. & West. R. R., 229 U. S. 146, 33 Sup. Ct. 64S, 57 
L. Ed. 1125, Ann. Cas. 1914c, 153, and contends that the facts in that 
case as they are stated in the District Court (184 Fed. 737) and in the 
Circuit Court of Appeals (197 Fed. 537, 117 C. C. A. 33) are similar 
to the facts in the case at bar. In the District Court it is stated in 

Ê)=»For oUier cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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the opinion in that case that at the time of the plaintiff's injury the 
défendant was engaged in building an additional track, part of which 
was to be laid on a bridge, and that the plaintifï was hurt while upon 
the uncompleted structure, and while carrying material from one part 
of the work to another. In the Circuit Court of Appeals the statement 
was made that the plaintifï "was an iron worker on a bridge on which 
an additional track was being placed." In both of those courts it was 
held that the plaintiff was net engaged in Interstate commerce. But 
in the Suprême Court the facts are stated differently. There it is 
said that; 

"On the afternoon of his injury the plaintiff and another employé, acting 
under the direction of their foreman, were carrying from a tool car to a 
bridge, known as the Duffleld bridge, some bolts or rivets which were to be 
used by them that night or very early the next morning in 'repairing that 
bridge' ; the repalr to consist in taking out an existing girder and inserting a 
new one. The bridge eould be reached only by passing over an intervening 
temporary bridge at James avenue. Thèse bridges were being * * * used 
in both Interstate and intrastate commerce. While the plaintiff was carry- 
ing a sack of bolts or rivets over the James Avenue bridge, on hls way to 
the Duffleld bridge, he was run down and injured by an intrastate passenger 
train." 

It was on that statement of the facts that the court reversed the 
décision of the lower courts, and held that the plaintiff was engaged 
in interstate commerce within the provisions of the fédéral Employ- 
ers' Liability Act. In considering that question the court said: 

"Was that work being done independently of the interstate commerce In 
which the défendant was engaged, or was It so closely connected therewith 
as to be a part of it? Was Its performance a matter of indifférence so far 
as that commerce was concerned, or was it in the nature of a duty resting 
upon the carrier':* The answers are obvious. Tracks and bridges are as in- 
dispensable to Intei'state commerce by railroad as are engines and cars, and 
Sound économie reasons unité with settled rules of law in demanding that 
ail of thèse Instrumentalities be kept in repair. The security, expédition, and 
efllciency of the commerce dépends in large measure upon thls being done. 
« * * We are of opinion that the work of keeping such instrumentalities 
in a proper state of repalr while thus used is so closely related to such 
commerce as to be in practlce and in légal contemplation a part of it." 

We think there is a clear distinction between the facts in that case 
and those in the case at bar. The plaintiff in error hère was engaged 
in constructing a new instrumentality. When completed it was in- 
tended to be used in interstate commerce, but as yet it was no part 
of the railroad line of the défendant in error, and it had not become 
an instrumentality in interstate commerce. To the state of facts which 
is hère presented on the pleadings, the language of the Suprême Court 
in the Pedersen Case is applicable. The court said : 

"The true test always is: Is the work in question a part of the interstate 
couimerce In which the carrier is engaged? * * * Of course, we are not 
hore concerned with the construction of traeks, bridges, engines, or cars 
which imve not as yet become instrumentalities in such commerce, but 
ouly with the work of maintaining them in proper condition after they hâve 
become such instrumentalities and during thelr use as such." 

The présent case is similar to Bravis v. Chicago, M. & St. P. Ry. 
Co., 217 Fed. 234, 133 C. C. A. 228, in which the Circuit Court of 

233 F.— 16 
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Appeals for the Eighth Circuit held that an employé engaged in the 
construction of a bridge 600 feet distant from the railroad on a eut- 
o£f more than a mile in length, and which had never been provided 
with rails or used as a railroad, is net employed in Interstate com- 
merce, although his employer is so engaged, and intends to use the cut- 
off vvhen completed. The court said : 

"The mère fact tliat it was the purpose and intention so to use it at some 
future tinie did not make it an instrumentality of interstate commerce. That 
purpose and intention mlght be changea, and it niight never be used in In- 
terstate commerce, or at ail. The argument that the building of the cut-ott 
was the mère correction or prévention of a defect or insufflciency of the dé- 
fendantes instrumentality for conduetlng interstate commerce is too remote 
and inconsequentlal to convince." 

[2, 3] It is contended that, even if the allégations of the complaint 
fail to bring the case within the fédéral Employers' Liability Law, 
they sufficiently allège a common-law cause of action against the de- 
fendant, and for that reason it was error to enter a judgment against 
the plaintiff on the pleadings. The statute of Washington of 1911 
(Laws 1911, p. 345), entitled "An act relating to compensation of in- 
jured workmen," déclares that the common-law system governing the 
remedy of workmen against employers for injuries received in hazard- 
ous work is inconsistent with modem industrial conditions, economi- 
cally unwise and unfair, that the remedy of the workman has been 
uncertain, slow, and inadéquate, and that the state of Washington, 
exercising its police and sovereign power, déclares that ail phases of 
the premises are withdrawn from private contr'oversy, and it provides 
a System of compensation in ail cases of death or injury of employés 
in hazardous work. It déclares that the construction of tunnels is a 
hazardous work within the meaning of the act, and it provides a sched- 
ule of contribution by employers, and a schedule of compensation in 
case of death or injury, déclares that the total loss of eyesight is a 
permanent total disability within the meaning of the act, and provides 
that the person injured shall receive monthly, during the period of 
such disability, if unmarried, the sum of $20. 

It is contended that the provision for the payment of this insignifi- 
cant sum in a case where a strong, healthy young man has been 
totally deprived of his eyesight, is so inadéquate that it results in de- 
priving him of his property without due process of law, and dénies 
him the equal protection of the laws, and deprives him of his right 
under the Seventh Amendment to the fédéral Constitution to a trial 
by jury. The proposition that by the Compensation Law of Washing- 
ton, the plaintiff is deprived of the right to a jury trial, contrary to 
the provisions of the fédéral Constitution, cannot be sustained. Nei- 
ther the Seventh Amendment nor the Fourteenth Amendment forbids 
the state to abolish or deny the right of trial by jury. Edwards v. El- 
liott, 21 Wall. 532, 22 E. Ed. 487; Walker v. Sauvinet, 92 U. S. 90, 
23 E. Ed. 678. Said the court in the case last cited : 

"Due process of law Is process due according to the law of the land. This 
process In the states is regulated by the law of the state." 

[4] The constitutionality of the law of the state of Washington has 
Leen affirmed in State ex rel. Davis Smith Co. v. Clausen, 65 Wash. 
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156, 117 Pac. 1101, V? L. R. A. (N. S.) 466, State ex rel. Pratt v. 
Seattle, 7Z Wash. 396, 132 Pac. 45, State v. Mountain Timber Co., 75 
Wash. 581, 135 Pac. 645, and Peet v. Mills, 76 Wash. 437, 136 Pac. 
685, L. R. A. 1916A, 358, Ann. Cas. 191 5D, 154. We are not con- 
vinced that the act is within the prohibition of any provision of the 
fédéral Constitution. It was adopted by the state in the exercise of 
its police power, and with a view of correcting an evil by the substi- 
tution of a remedy for the existing remedy, which, the act declared, 
"has been uncertain, slow and inadéquate" for injuries which, "for- 
merly occasional, hâve become fréquent and inévitable." In Noble 
State Bank v. Haskell, 219 U. S. 104, 110, 31 Sup. Ct. 186, 55 L. Ed. 
112, 32 L. R. A. (N. S.) 1062, Ann. Cas. 1912A, 487, Mr. Justice 
Holmes said: 

"Many laws which It would be vain to ask the court to overthrow eould 
be shown, easily enough, to transgress a scholastic interprétation of one or 
another of the great guaranties in the Bill of Rights. They more or less lim- 
it the liberty of the individual, or they dimiui.sh proioerty to a certain extent. 
We bave few scientitically certain criteria of législation, and as it often is 
difficult to mark the line where what is called the police power of the states 
is limited by the Constitution of the United States, judges should be slow 
to read into the latter a nolumus mutare as against the law-making power. 
* * * It may be said in a gênerai way that the police power extends to ail 
the great public needs. Oamfleld v. United States, 167 U. S. 518 [17 Sup. 
Ct. 864, 42 L. Ed. 260]. It may be put forth in aid of what is sanctioned by 
usage, or held by the prevailing morality or strong and prépondérant opinion 
to be greatly and immediately necessary to the public welfare." 

The state Législature, in the exercise of its wisdom, has adopted for 
the case of an injnry resulting in total disability to an employé a 
monthly compensation which is fixed and determined, and îs sécured 
to him for the remainder of his life. We are not prepared to say 
that it is not a better provision for him than the common-law remedy, 
whereby he was required to prove the négligence of the défendant, and 
his cause of action was subject to the défenses of contributory négli- 
gence and assumption of risk, and the amount recoverable was un- 
certain, and was largely to be reduced by the payment of attorney's 
fées. 

We find no error. The judgment is affirmed. 



In re GRIGCS et al. 
(Circuit Court of Appeals, Eighth Circuit. May 27, 1916.) 

No. 105. 

1. Mandamus <S=>172— Prohibition <®=528 — Absence of Jumsdiction. 

On application for writ of prohibition or mandamus to prevent a lower 
court from exercising iurlsdiction, neither the merits of the main case 
nor whether the action of the trial court is équitable is involved, but the 
sole inquiry is whether that court is clearly without jurisdiction ; tho 
writs being extraordinary remédies, which should not issue, unless the 
absence of jurisdiction be clear. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dig. §§ 381-385 ; Dec. 
I3ig. <g=>a72 ; Prohibition, Cent. Dig. % 11 ; Dec. Dig. <®=328.] 

(SxsjFoi; other .cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. ArPEAL AND ElUîOR <S=j1170(1)— Review — Habmless Ebeor. 

Rev. St. § 954 (Comp. St. 1933, § 1591), declarlng tliat no summons or 
other proceeding, etc., sliall be abated or reversée! for any defect or want 
of form, but the court sliall proceed and glve judginent according to tbe 
rlght of tlie'case aud niatter, covers every step of the case from summons 
to .ludgnient, and is independeiit of state statutes and procédure, though 
it cannot supply a lacJî of jurisdictlon. 

[Ed. Note. — For other cases, see Appeal aud Error, Cent. Dig. §§ 4032, 
40(!(j, 4454, 4540; Dec. Dig. <S=3ll70(l).] 

On pétition for rcliearing. Pétition denied, and former opinion af- 
firmed. 

For former opinion, see 227 Ked. 795, 142 C. C. A. 319. 

James A. Brown, of Fergus Falls, Minn., and Boys, Osborn & 
Griggs, of Streator, 111., for petitioners. 

Before HOOK, Circuit îudge, and AMIDON and VAN VALKEN- 
BURGH, District Judges." 

HOOK, Circuit Judge. Counsel misconceive tlie limited office of the 
writ tliey sought and the effect of the opinion of this court denying 
their application. The situation was as f oUows : 

The défendants resided in Illinois. As executors they had procured 
ancillary letters in Minnesota where part of the estate of the testator 
was located. The plaintiffi sued them in Minnesota, both as individ- 
uals and as executors, and real property of the estate in that state was 
attached. Instead of contesting the attachment and the jurisdiction 
of the court, they voluntarily entered their appearance in both capaci- 
ties, and gave a bond to discharge the attachment. The case was de- 
fended itpon the nierits, the défendants participating as individuals 
untii the stipulation was made for their dismissal in that capacity (in 
efïect without préjudice) and that judgment upon any verdict for plain- 
tiff should go against them as executors. The plaintifï secured a ver- 
dict and judgment accordingly. On a writ of error obtained by the 
executors from this court it was held they were not liable, notwith- 
standing the stipulation, and the cause was remanded for a new trirl 
The intent of the stipulation was defeated. At a subséquent term, 
when the case again arose in the trial court, the plaintifï moved to 
vacate the stipulation. Défendants appeared generally as executors 
and resisted the motion; as individuals they filed a spécial appearance 
and denied the jurisdiction of the court over them in that capacity. 
The trial court vacated the stipulation and reinstated the case against 
défendants as individuals. There is no question of lack of notice and 
opportunity to be heard upon the vacation of the stipulation, excepting 
that growing out of a distinction between the two capacities of the 
défendants. In eflfect they say that, while still in court as executors, 
they were beyond its jurisdiction as individuals. 

[1] The application now in question was for a writ of prohibition 
or mandamus to prevent the trial court from exercising jurisdiction 
over the défendants in their individual capacities. On such an ap- 
plication the merits of the main case are not involved, nor whether 

Ê=5For other cases see same topic & KBY-NUMBER ia ail Key-Numbered Dlgests & Indexes 
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the action of the trial court is équitable or net. The sole inquiry on 
such an application is whether that court was clearly without juris- 
diction, not whether it was likely to commit error while exercising it. 
And ail we held was that under the circumstances it had a right, under 
its power to authorize amendments, or in analogy thereto, to allow 
the action to proceed against défendants as individuals. What that 
court could properly do afterwards is another matter; it was not 
before us and was not decided. If the law be that the case as stated 
in the original pétition is not sustainable against défendants in both 
capacities, représentative and individual, a contrary course would be 
erroneous ; but the error would not be jurisdictional. The writ of 
mandamus is an extraordinary remedy, and to justify its issue the 
absence of jurisdiction should be plain and clear. 

Our opinion does not conflict with the original opinion in the main 
case, reported in 137 C. C. A. 189, 221 Fed. 381. There the défend- 
ants sought a review of the judgment rendered against them as ex- 
ecutors, and the plaintiff asked us to amend the judgment below, so 
that it would stand against the défendants as individuals. Obviously 
that request could not be granted, but what the trial court could or 
could not do after the case was remanded for a new trial was not 
before us, and there was no intention to décide in advance or to lay 
down a course for its procédure. The gênerai language in that opin- 
ion to which attention is now directed was descriptive of the doctrine 
of Wetmore v. Karrick, 205 U. S. 141, 27 Sup. Ct. 434, 51 L. Ed. 745, 
which was cited. But in that case the action had come to an end by 
dismissal, and after what was équivalent to the expiration of the term 
the order of dismissal was vacated, the action was reinstated, and 
judgment was rendered against the défendant, without motion or pro- 
ceeding to vacate, and without notice to him or process upon him. 
While hère there was a formai proceeding, the défendants were still 
in court, as executors, it is true, and they had full opportunity to be 
heard in either or both of their dual capacities. The vital essentials 
of due process of law were not lacking, as in Wetmore v. Karrick, and 
as In re Metropolitan Trust Co., 218 U. S. 312, 31 Sup. Ct. 18, 54 L. 
Ed. 1051, they had no decree in their favor, they had not gone without 
day upon the merits. 

In denying défendants' application for a writ of prohibition or 
mandamus we took the case as though it had been originally com- 
menced against them as executors only. Perhaps this was unneces- 
sary; but, even when so regarded, the action of the trial court involves 
a question which seems more properly referable to its amendatory 
power over pleadings and parties than to its jurisdiction. In some 
circumstances a person going into a foreign jurisdiction does not carry 
with him his représentative character, as, for example, where he is a 
director of a corporation on whose business he is not bent (Remington 
v. Railroad, 198 U. S. 95, 25 Sup. Ct. 577, 49 L. Ed. 959) ; but if he 
goes officially it is difficult to see that he leaves himself personally 
at home beyond the reach of the notice which lies at the foundation 
of jurisdiction. Similar considérations apply when he is in a court of 
justice. In the case hère défendants as executors opposed the vacation 
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of the stipulation, a matter in whicli they had no interest in their 
purely représentative character; their déniai of jurisdiction was by 
the same persons speaking as individuals. 

[2] The authority of the courts of the United States under section 
954, Rev. Stat. (Comp. St. 1913, § 1591), is of the very broadest char- 
acter, and while it cannot be employed to supply a lack of jurisdiction 
it covers every step of a case from summons to judgment. McDon- 
ald V. Nebraska, 41 C. C. A. 278, 101 Fed. 171. The corresponding 
section of the Judiciary Act of 1789 (1 Stat. 91) "was designed to free 
the administration of justice in the fédéral courts from ail subtle, 
artificial and technical rules and modes of proceeding in any way 
calculated to hinder and delay the détermination of causes in those 
courts upon their very merits." 

The power is independent of state statutes and procédure. Mexican 
Central R. Co. v. Duthie, 189 U. S. 76, 78, 23 Sup. Ct. 610, 47 L. Ed. 
715. In Randolph v. Barrett, 16 Pet. 138, 10 L. Ed. 914, it appeared 
that défendant was not an administrator, as he was sued, but was ex- 
ecutor, so the former désignation was stricken out, and the latter sub- 
stituted. McDonald v. Nebraska, supra, was first brought by an in- 
dividual in his capacity as state treasurer, and, when it was determin- 
ed he had no légal capacity to sue, the state was substituted in his 
stead. In Commissioners v. Bank of Commerce, 97 U. S. 374, 24 L- 
Ed. 1060, a judgment against défendants, described as commissioners 
of a county, was held sustainable against the county as the proper 
corporate body liable. In Van Doren v. Railroad, 35 C. C. A. 282.. 
93 Fed. 260, a plaintifï, who was both widow and administratrix, sued 
in the latter capacity, in which it was held she had no cause of action 
under the applicable statute ; she was allowed to amend. In St. Louis 
& S. F. R. Co. V. Herr,_113 C. C. A. 578, 193 Fed. 950, plaintiff's 
cause of action was as heir of the décèdent, and not as administrator, 
in which capacity he sued. It appeared he was both, and the judg- 
ment was allowed to stand on appeal. In Chicago G. W. Ry. Co. v. 
First Methodist Episcopal Church, 42 C. C. A. 178, 102 Fed. 85, 50 
L. R. A. 488, it was held that a judgment in favor of the church in 
its corporate name was sustainable on appeal in favor of the trustées 
of the church, in whom was vested the légal title to its property. It 
was said that "this court would merely direct the substitution of the 
trustées of the church as plaintifïs in the action." True, thèse cases 
are not precisely like the one at bar; but it is not perceived that the 
différence présents a jurisdictional obstacle. There are cases in the 
state courts under reformed rules of procédure, some of which were 
cited in our former opinion, more nearly like the one hère. Though 
not binding, they are persuasive of the intent of such législation that 
form yield to substance in the administration of justice. 

The pétition for rehearing is denied. 
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WATLINGTON y. UNITED STATES. * 

(Circuit Coui* of Appeals, Eighth Circuit. May 1, 1916.) 

No. 4275. 

3. Jury <ê=>1.'î1(15) — Sélection — Questioni-xg of Veniremen. 

It is not an abuse of discrétion of tlie court to refuse to allow counsel 
to ask the veniremen questions calculated to induce a misunderstanding. 
[Ijd. Note. — For otlier cases, see Jury, Cent. Dig. § 579; Dec. Dig. 
<g=>131(15).] 

2. Cbiminal Law @=5385 — Evidence — Custom — Mailing of Letters. 

The mailing of letters may be shown by évidence of the custom and 
course of men's private offices and business. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 861, 865- 
868, 870, 878 ; Dec. Dig. <@=j.385.] 

3. Criminal Law i®=323 — Presumptions — Mails. 

The mailing of a letter, postage prepaid, raises a presumptlon of 
receipt by the addressee. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 724, 726, 
730-751; Dec. Dig. <Ê=>323.] 

4. Criminal IjAW ©=402(1) — Secondary Evidence — Copies of Letters. 

Proved copies of letters sent to accused, who was charged with uslng 
the mails to defraud, may be recelved in évidence, wlthout otherwise ac- 
counting for the originals. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 887 ; Dec. 
Dig. <©=>402(1).] 

5. PosT Office <S=>49 — Postal Offenses — Use of Mails to Defraud. 

Where accused was charged with using the mails in aid of a scheme to 
defraud lu connection with disposing of the stock of a loan company, 
letters written by stockholders in tlie company seeking Information re- 
garding its affairs while the scheme of accused was in progress are ad- 
missible. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dig. <®=349.] 

6. Criminal Law <©=o444 — Evidence — Identification of Letters. 

Where accused was ehargedl with using the mails with intent to de- 
fraud, a steuographer in hls office may testify as to the signiticance of 
typewritten Initiais on the letters, and that tliey showed who dlctated 
them and who took the dictation and transeribed the letters. 

|Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1028; Dec. 
Dig. <®=>444.] 

7. Criminal Law (SniD.saO — Trial — Instructions. 

Where a reyuested instruction was not in proper shape, and would 
hâve to be recast by the court, it may be denied for that reason. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2012, 2017 ; 
Dec. Dig. <g=>830.J 

8. PosT Office ig=>35 — Off-enses — Use of Mails to Defraud. 

Where, by orgauizing a corporation, accused intended ultimately to de- 
fraud stockholdei's, the legality of the corporation's object and charter 
purpose is no défense to prosecutlon for using the mails In connection 
with the scheme to defraud. 

|Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55; Dec. Dig. 
<g=>35.J 

<g=»For other cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
•Rehearing flenied September 20, 1916. 
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9. TosT Office (S=335 — Offenses — Use of Mails to Defratd. 

Wliere accused used the mails to dispose of corporate stocTc, aiid sub- 
stxiuently appropriatoil tlie property of tiie corporation, lie is iiot iniilty 
of using the mails witli intent to defraud, unless tliere was a fraiidiileni, 
intent at the tliue tbe mails were nsed. 

[Ed. Note. — For otlier cases, see Tost Office, Cent. Dig. § 55 ; Dec. Dig. 
<S=»35.] 

In Error to the District Court of the United States for the West- 
ern District of 01<lahoma; John H. Cotteral, Judge. 

W. H. Wathngton was convicted of using the mails in aid of a 
scheme to defraud, and he brings error. Aiïîrmed. 

Norman R. Haskell and Samuel W. Hayes, both of Oklahoma City, 
Okl. (E. G. McAdams and Lawrence Mills, both of Oklahoma City, 
Okl., and Carlos Bee, of San Antonio, Tex., on the brief), for plaintiiï 
in error. 

Isaac D. Taylor, Asst. U. S. Atty., of Guthrie, Okl. (John A. Fain, 
U. S. Atty., of Lawton, Okl, and W. B. Herod, Asst. U. S. Atty., of 
Guthrie, Okl, on the brief), for the United States. 

Before HOO'K, Circuit Judge, and AMIDON and VAN VALKEN- 
BURGH, District Judges. 

HOOK, Circuit Judge. Watlington was convicted of using the mails 
in aid of a scheme to defraud. Section 215, Pénal Code (Act March 
4, 1909, c. 321, 35 Stat. 1130 [Comp. St. 1913, § 10385]). Briefly 
stated, the scheme set forth in the indictment was the organization of 
a rnortgage loan corporation and the sale of stock thereof with intent 
to convert to his own use and embezzle the assets of the company, in- 
cluding the proceeds of the stock sold. 

[1] There is no merit in the complaints of the rulings of the court 
during the impaneling of the jury. As happens at times, counsel suc- 
ceeded in conf using jurors by questions they did not fully compre- 
hend, but upon explanations by the court and their answers to furthcr 
questions they showed theraselves fully qualiiied. Counsel contended 
for a right to ask in his own way sorae questions which were calcul vied 
to induce a misunderstanding. They were rightly excluded by the 
court, with an explanation and permission to frame other questions 
accordingly. The discrétion of the court in such cases was far from 
being excecded. 

[2-5] No error occurred in the admission of évidence nor as re- 
gards instructions to the jury. The four letters of Harrison & Nor- 
ment were properly received, though the two to the loan company were 
quite uniraportant in themselves. There was sufficient évidence that 
the letters were mailed and were received. The mailing of letters may 
be shown by évidence of the custom and course of men's private offices 
and Ijusiness. Knickerbocker Life Ins. Co. v. Pendleton, 115 U. S. 
339, 345, 6 Sup. Ct. 74, 29 L. Ed. 432. The mailing of letters postage 
prepaid raises a presumption of their receipt by the addressee. Kim- 
berîy v. Arms, 129 U. S. 512, 9 Sup. Ct. 35S,_ 32 L. Ed. 764. The 
business of the accused and the size of the city in which he conducted 
it admit of the presumption, without the addition of his street num- 

<S=5For other cases see same topic & KBY-NUMBER la ail Key-Numbered Digests & Indexer 
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ber to the address. Besides, there was other proof that he received 
them. Proved copies of letters sent to an accused may be admitted 
in évidence, without otherwise accounting for the originals. Trent 

V. United States, C. C. A. , 228 Fed. 648; McKnight v. United 

States, 61 C. C. A. 112, 122 Fed. 926. The letters referred to were 
written by stockholders of the Loan Company while the scheme of 
the accused was in progress. They sought information regarding the 
affairs of their company to which they were entitled and they were a 
part of a course of correspondence in which the accused and the com- 
pany participated. See Rumble v. United States, 75 C. C. A. 30, 143 
Fed. 772. 

[6] Complaint is also made of the testimony of a stenographer in 
the office of the Loan Company tending to connect the accused with 
the letters set forth in the indictment. She was asked what certain 
typewritten initiais on the letters "signified and showed," and she 
answered that they "signified and showed" who dictated them and 
who took the dictation and transcribed them. There is no merit in 
the complaint. The phrase employed in the question and answer sim- 
ply meant what the initiais on the letters indicated according to the 
business practice in the office. Of course the testimony was not con- 
clusive as to the authorship of the letters but it was relevant, and with 
other facts and circumstances constituted convincing proof upon the 
subject. There are other complaints as to the évidence but none 
more substantial than the above. The relevancy of tlie évidence upon 
which its admissibility dépends is distinct from itS probative elïect. 

Moffatt V. United States, 232 Fed. 522, C. C. A. (decided at 

the December term). 

[7] An instruction was requested that the rules by which the testi- 
mony of accomplices is tested should be applied to the testimony of 
certain witnesses. It was refused. Had the instruction been given 
as requested it would not bave informed the jury what the rules were 
and it was not the duty of the court to put it in shape. Exception 
was takèn to a passage in the gênerai charge explaining the fiduciary 
relation of directors of a corporation towards the stockholders. The 
point of the exception was that a constructive as well as an active 
fraud might hâve been inferred by the jury; but the charge in its en- 
tirety left no doubt of the correct meaning in that particular. 

[8, 9] Finally, it is urged that a motion for a directed verdict of 
acquittai should bave been granted. We think, however, the verdict 
was supported by substantial évidence. The fact that the Loan Com- 
pany was lawfully organized as a corporation and its chartered pur- 
pose a legitimate business did not prevent it being made the vehicle 
of a schème to defraud. Miller v. United States, 66 C. C. A. 399, 
133 Fed. 337; Lemon v. United States, 90 C. C. A. 617, 164 Fed. 
953. It is clear beyond doubt that in the end the accused succeeded in 
perpetrating a swindle upon those he induced to buy shares of stock. 
The company was stripped of its business and assets, its records were 
removed to another state, and the stockholders were denied informa- 
tion of its affairs. Gross dishonesty is scarcely denied, but it is con- 
tended that this resuit occurred some two years after the company 
was organized, and that there was no évidence of a fraudulent intent 
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at the times the mails were used as specified in the îndictment. Of 
course, if this were so, the offense would be only against the laws of 
the State. We think, however, that in the facts and circumstances sur- 
rounding the organization of the Company, and in the conduct of the 
accused which soon developed and progressively continued, there was 
substantial évidence that, when he organized the company, sold the 
stock, and used the mails, he had in view the object he afterwards 
consummated — the defrauding of the company and its stockholders. 
The significant items of évidence need not be recited. Some of them 
were apparently innocent when regarded by themselves, as counsel 
argues them, but in their natural relations to a larger connected trans- 
action they assume a différent color. 
The sentence is affirmed. 



Pétition of FRIIÎDLAENDEK. 

In re WIOIJ-MAl^IO GAS MANTLP: CO. 

(Circuit Cotnt: of Appoals, First Circuit. Juiie 15, 1916.) 

No. 1188. 

Bankruptcy <g=3l40(2) — .TCRisDiCTioN OF Bankruptcy Coubt — Bankrupt's 

ESTATE. 

Where a seller b.v reple^in souglit to reseind a contract for tlie sale Of 
goocls on ttie f-'round that they were obtaiiied by fraud, but an involun- 
tary pétition in bankruptcy against tlie Imyer was filed before judgtnent 
was had in the replevln suit, the bankruptcy court had jurisdiction tO' 
détermine the <iu<-stion whether the seller was entitled to reseind, for 
title ijassed to the baiikrupt, subject to the seller's right of rescission, and, 
.1u(lg;ment not having been rendered iu the replevln suit, such title passed 
to the bankrupt's trustée. Donaldsou v. Farwell, 93 U. S. 631, 23 L. Ed. 
09;!, distinguished. 

lEd. Xote. — For other cases, see Bankruptcy, Cent. Dig. § 219; Dec. 
Dig. <S=140(2).] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Massachusetts, in Bankruptcy; Jas.. 
M. Morton, Judge. 

In the matter of bankruptcy of the Wellmade Gas Mantle Company. 
Pétition by Oscar O. Friedlaender against Philip W. Jacobs, as the 
trustée in bankruptcy, to revise a decree of the District Court (230' 
Fed. 502) affirming an order of the référée. Affirmed. 

A. B. Cook, of Boston, Mass. (Phipps, Durgin & Cook, of Boston, 
Mass., on the brief), for petitioner. 

Joseph B. Jacobs, of Boston, Mass. (Jacobs & Jacobs, of Boston, 
Mass., on the brief), for respondent. 

Before PUTNAM and DQDGE, Circuit Judges, and ALDRICH,, 
District Judge. 

PUTNAM, Circuit Judge. This is a pétition to revise action in the 
District Court in a matter of bankruptcy. It is best stated in the lan- 
guage of the pétition, as follows : 

^izaFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Inda^es 
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"Tlils Is a pétition to revise, in matter of law, an order of the District 
Court of the United States for the District of Massachusetts, entered on the 
'Siù day of Pebruary, 1916, afflrining a decree of the référée, restrainlng the 
petitioner from prosecuting a replevin action instituted by him in the mu- 
nicipal court of the eity of Boston, and directing the said petitioner to turn 
over to the trustée in bankruptcy ail property seized thereunder. 

"From the agreed statenient of facts it appears that the Wellmade Gas 
Mantle Company assigned, for the benefit of its creditors, to one David 
.Stoneman, on February 8, 1915; and thereafter, on the 9th day of February, 
1915, an involuutary pétition in bankruptcy vvas filed in said District Court 
îigainst it, upon which an adjudication was had on the 26th day of March, 
1915. 

"Six days after the filing of the pétition in bankruptcy, and on the 15th day 
of February, 1915, the petitioner, Friedlaender, instituted an action of 
replevin in the municipal court of the city of Boston against said Stoneman, 
as assignée, to recover certain property to whicli Friedlaender asserted title 
and the right of possession, which said property the petitioner caused to be 
seized under his writ of replevin on the said 15th day of February, 1915. No 
]-eceiver had tlien been aiipointed or applied for, nor had any restraining order 
beeu issued. 

"On the Ifith day of April, 1915, Philip W. Jacobs, Ksq., was duly elected 
trustée, and thereafter filed a pétition to restrain said Friedlaender from 
prosecuting his replevin action. Upon the lOth day of Deeember, 1915, the 
l'eferee entered an order restraining Friedlaender from prosecuting his suit, 
jind directing him to turn over to the trustée the property so seized, from 
which order the said Friedlaender claimed thls review by the District Court. 

"Thereafter, and on the 2.'id day of February, 1916, the District Court or- 
dered the decree of the référée affirmed, and from this order of the District 
'Court this review is taken. 

"The question presented by tliis review Is whether the filing of a pétition in 
bankruptcy in and of itself brlngs into custodia legis ail property tlien in 
the possession of the bankrupt or its commou-law assignée, whether owned 
Ijy It or not." 

The response to this pétition dépends upon the fact that there is 
a replevin writ in controversy which was taken out and served be- 
fore the adjudication of bankruptcy, and consequently before the 
court appointed a trustée. It seems to be conceded, and, in fact, it 
must be conceded, that, if the adjudication in bankruptcy and the ap- 
pointment of the trustée liad preceded bringing the replevin suit, the 
goods in que.stion would hâve become, at least ostensibly, a part of 
the assets of the estate in bankruptcy, so that, in accordance with the 
well-settled rules in bankruptcy, tlie trustée would hâve had qualified 
jurisdiction over the same. 

The pétition seems to rest upon the claim that, inasmuch as it is 
claimed that the goods were obtained by fraud, so that the sale was 
rescindable by the vendor, and the vendor had taken action by re- 
plevin suit to rescind the same, the goods are in no part assets of the 
estate. 

Various cases are cited as sustaining this défense. Apparently with 
the rest is Blake v. Openhym, 216 U. S. 322, 30 Sup. Ct. 309, 54 1... 
Ed. 498, decided February 21, 1910. As this case is reported in the 
Suprême Court, it is not clear whether the facts which appear hère ap- 
peared there; but on turning to the case as it was reported in the 
Court of Appeals (157 F"ed. 536, 87 C. C. A. 122), it is clear that they 
were identical. However, the report in the Suprême Court shows that 
the point in view hère was not contested, because the vendor in that 
•case voluntarily submitted himself to the court in bankruptcy, and on 
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the facts that court sustained the vendor. A careful examînation of 
the other cases cited by the petitioner fails to sustain him in any re- 
spect; but in Fairbanks Steam Shovel Co. v. Wills, Trustée, 240 U. 
S. 642, 36 Sup. Ct. 466, 60 L. Ed. 841 ; decided on April 10, 1916, the 
Suprême Court applied Acme Harvester Co. v. Beekman Lumber Co., 
222 U. S. 300, at page 306, 32 Sup. Ct. 96, 56 L. Ed. 208, wherein 
it affirmed the expressions in Mueller v. Nugent, 184 U. S., by quot- 
ing Verbatim from what was said there, at page 14, 22 Sup. Ct. 269, 
46 L. Ed. 405, the underlying principle which applies to ail this class 
of cases, thus extending fully the doctrine of lis pendens, and holding 
that the estate was in custodia legis from the time the party was peti- 
tioned into bankruptcy. 

The application of the rule as to where the title of property vests 
varies apparently from the standpoint of investigation. In this case 
the title had passed from the vendor to the bankrupt. What was left 
in the vendor was the right of rescission which the vendor had under- 
taken to assert by the replevin suit; but as there had been no adjudi- 
cation of the suit, this did not disturb the title. The bringing of it 
was only a step in the matter of rescission ; and, according to the well- 
known rules, until adjudication in that litigation had reached a resuit, 
either party had the right to assert full title for certain purposes and 
against certain persons. It may be said that this right did not, in fact, 
disturb the title. So long as the replevin suit was pending, and until 
it was decided, there was sufificient title left in the purchaser to re- 
cover its full value in an action of trover, although possibly subject to 
prior rights of the vendor, if asserted. The property till then remained 
in the purchaser, and it became quasi a part of his estate in bank- 
ruptcy._ While iri Donaldson v. Farwell, 93 U. S. 631, 23 L. Ed. 993, 
the ultimate décision was in favor of the vendor, the question of 
fraud on the part of the purchaser was not disputed. Fraud was 
assumed in tlie instructions given to the jury. 93 U. S. 632, 23 E. Ed. 
993. It appears (93 U. S. at pages 632, 633, 23 L. Ed. 993) that the 
question hère might hâve been considered by the court, but it was not. 
The case went off on the proposition that an intent not to pay for 
goods might be fraudulent to such an extent that, if no innocent third 
party intervened, the sale might be disaffirmed. We can hardly con- 
sider this case except in the light of the later cases which we hâve 
cited. 

The decree of the District Court is affirmed, and the petitioner, 
Friedlaender, pays tlie costs on this pétition. 



NEW YORK, N. H. & H. RY. CO. y. KILBY. 

(Circuit Court of Appeals, First Circuit. Mny 12, 1916. On Pétition for 

Reliearing, August 7, 1916.) 

No. 1179. 

1. CARBIEKS ©=3347(7) INJUBT TO PaSSENGEBS CONTBIBUTOEY NEGLIGENCE. 

Since the gênerai adoption by railroad companies of vestibule connec- 
tions between passenger cars, there Is no rule which makes it négligence 
as matter of law for a passenger to pass over or stand upon the plat- 

e=sVoT other easea «ee same toptc & KBT-NVMBBR In ail Key-Numbered Dlgest» & Indexes 
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forms of cars so connectée! ; but the question of négligence Is one of fact 
in each case. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 1355, 1356, 
1376, 1378, 1402; Dec. Dlg. <S=347(7).] 

2. Carbiebs <g=5320(15) — Action fob Injuet to Passengeb — Questions fob 

JCBY. 

A passenger, while passing wlth others from one car to anotlier, shortly 
after the train started, in searcli of seats, stopped for a sliort time lu 
tlie vestibule Connecting the cars, and, belng jostled by others, placed 
his hand on the face phU i on the Connecting vestibules, where It was 
caught and injured when tlie jdates opened and closed as the train enter- 
ed or passed from a curve. Such plates were not equlpped wlth roUer 
curtains or shield guards to protect passengers from injuries, althougU 
such equlpment was In comnion use, and was used in some of the vesti- 
bules in the same train. Held, that the questions of the company's négli- 
gence and the passeuger's contrlbutory négligence were both for the jury. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. § 1318 ; Dec. Dig. 
<g=>320(15) ; Négligence, Ceut. Dig. § 301.] 

In Error to the District Court of the United States for the District 
of Massachusetts; James M. Morton, Jr., Judge. 

Action at law by Thomas E. Kilby against the New York, New 
Haven & Hartford Railroad Company. Judgment for plaintiff, and de- 
fendant brings error. Aiîfirmed. 

John L. Hall, of Boston, Mass. (Stuart C. Rand, of Boston, Mass., 
on the brief), for plaintifï in error. 

Frederick W. Fosdick, of Boston, Alass. (John W. Saxe, of Boston, 
Mass., on the brief), for défendant in error. 

Before PUTNAM and DODGE, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. [1] We look upon this case as one 
upon simple lines and one which should be decided in favor of the 
défendant in error, It is a case in which neither the question of the 
plaintifï's nor the defendant's care, or want of care, could hâve been 
determined under any absolute rule of law. Such questions of nég- 
ligence and care under the circumstances of this case, were reasonably 
in the field of fact. It cannot be that any of the older cases with réf- 
érence to passengers standing upon the old-style platforms hâve any 
particular pertinency in a situation like this, because, under the old 
platform System, the arrangements for Connecting the cars were mani- 
festly against the idea of passing over the platforms, or standing there 
when trains were in motion. The newer System of connection involved 
in this case is quite différent, because the vestibule System is such as 
to reasonably présent the question of fact whether the purpose was not 
to afïord easy communication between the différent parts of the train, 
and to afïord reasonable protection to passengers while exercising the 
right of going from one passenger coach or parlor car to. another, or to 
the dining or smoking car, according to the circumstances under which 
the train might be made up. We do not think any absolute rule, one 
way or the other, is created by the fact whether the train was a through 
train, or one made up altogether of parlor cars, or altogether of vesti- 

<g=>For other cases see same topic & KEY-NUMBER In ali Key-Numbered Digests & ladexe» 
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bule cars. Given circumstances in that respect, one way or the other, 
might hâve some bearing upon the question of the reasonableness of 
care. 

The train in question was bound from the South Terminal Boston 
Station to the Fall River wharf, and was made up of something Hke 
ten cars, including an emigrant car, a baggage car, and eight passen- 
ger cars, of which the tvvo rear cars were parlor cars. Some or ail of 
the passenger cars had modem vestibule connections. The parlor cars 
had vestibule connections equipped with what was called a "safety 
roller curtain" or "shield guard." Ahead of the parlor cars were the 
passenger cars with vestibules without the safety guards. Thèse 
vestibule connections are so constructed that they open a little and 
close again in passing from a straight line on to and ofï a curve, and 
the supposed object of the safety guard, or curtain, is to afford pro- 
tection against passengers being involved in injury in passing through 
the passageway from car to car. 

Upon the question of a passenger's care, if a passenger was right- 
fully going from one part of a train to another, it would become a 
reasonable question for the jury whether, when a train waj running 
on a straight track, with the vestibule connections perfect, the passen- 
ger might not, without carelessness, inadvertently be involved in in- 
jury as the train was jostled, by placing his hand on one side or the 
other of the vestibule connection, not knowing that the vestibule con- 
nections opened and closed. 

[2] In the case at bar, as the évidence tended to show, the plaintiff, 
not being able to find a seat in a certain car, the seats being occupied 
and the aisles crowded, left his baggage and passed forward to find a 
seat, and stopped for a moment or so on the platform between two 
cars with vestibule connections, not having what is called the safety 
roller curtain or shield guard. As the évidence tended to show, the 
evening was bot, and as the train was moving out passengers were 
moving back and forth to find seats in order to locate themselves, 
and the platforms were more or less occupied or crowded, and the 
plaintiff stopping for the purpose of getting a breath of fresh air, and 
l)eing jostled, to steady himself placed his hand against the face plates 
on the Connecting vestibules, Avhere it was. caught and injured. 

In a situation like this, we think it a question for the jury, whether 
the vestibule arrangement does not contemplate more or less passing 
over the platform and more or less stopping for comfort and con- 
venience ; and if, in passing, or while momentarily stopping, a passen- 
ger is injured, that it would be a question for the jury whether he 
was careless. It could not be said, we think, that the mère facts of a 
passenger's passing through a vestibule connection and stopping for a 
moment or so for air, and while thus stopping, being jostled, under- 
took to steady himself by placing his hand upon the plates of the 
vestibule connections, which he may or may not hâve known opened 
and closed under the varying conditions of the track line, constituted 
négligence as a matter of law. 

Now, as to the question of the railroad's want of care. The évidence 
tended to show that, under vestibule connections, tlie face plates or 
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diaphragms of the vestibules open and close as the cars are passing 
from straight lines to curves, and from curves to straight lines, and 
for minimizing hazard that roUer curtains, or shield guards, are not 
only accessible, but hâve for a considérable time been used upon rail- 
roads using cars with vestibule connections. 

It seems that thèse guards were on the vestibules between the 
parlor cars on the train in question. That, perhaps, is of no particular 
importance, aside from the fact that it tended to show that they were 
in use by the railroad, and the use would be évidence upon the question 
of the railroad's understanding that they were vestibule appliances in 
the direction of safety. 

We do not understand that there is any rule of law, or rule of care, 
which would require thèse curtains, or guards, on parlor cars with 
vestibule connections and justify their non-use on ordinary passenger 
cars with similar vestibule connections. It would hardly do to say 
that a jury would be justifîed in holding the railroad culpable for not 
having safety guards on parlor car vestibules, and that it was in the 
exercise of due care in not having them upon ordinary passenger cars 
with like vestibule connections in the same train. 

As has already been pointed out, we see no view in which this case 
could hâve been ruled under principles of law, one way or the other, 
on either of the questions of the plaintiff's or the defendant's care. 
We think, in both aspects, that they were questions of fact 
vmder the circumstances, and that none of the authorities cited sustain 
the claim that it should hâve been ruled as law either that the in jury 
resulted from the plaintiff's carelessness or that the défendant was in 
the exercise of due care. Under such view, the case was submitted to 
the jury under clear, definite and comprehensive instructions which it 
would be hard to improve upon. 

The judgment of the District Court is affirmed, with interest, and the 
costs of this court. 

On Pétition for Rehearing. 

PER CURIAM. We hâve carefuUy examined this pétition, and are 
of the opinion that, independently of, and notwithstanding, any criti- 
cisms submitted to us by the pétition, the substantial questions involved 
in the case are questions of fact for détermination by the jury, and that 
the same were properly submitted; and we cannot interféré with the 
resuit. 

The pétition for rehearing is denied, and the mandate will issue 
forthwith. 



CHEISTY, County Treasurer, et al. y. ATCHISON, T. & S. F, RY. CO. 

(Circuit Court of Appeals, Elghth Circuit. May 1, 1916.) 

No. 4295. 

Attobney and Client «S^SB — Power of Attornet — Stipulation. 

While an attorney, by reason of his retainer, is not autliorized to com- 
promise his client's claim or confess judgment, a stipulation by attor- 
neys for county, one of whom was the county attorney, admitting the 
existence of relevant facts, entered into without fraud, mlstake, or collu- 
sion, but in good faith, to save expense, is valld and blnding on the 

^z=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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county, though upon the facts found thé court decided against the 
county. 

[Ed. Note. — For other cases, see Attoruey and Client, Cent. DIg. §§ 
155-160; Dec. Dig. <S=586.] 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado ; Robert E. Lewis, Judge. 

Bill by R. L. Christy, as County Treasurer, and others, against the 
Atchison, Topeka & Santa Fé Railway Company. From a decree dis- 
missing the bill (214 Fed. 1016), complainants appeal. Affirmed. 

Allen M. Lambright, of Las Animas, Colo. (Willard B. Gordon, of 
Lamar, Colo., on the brief), for appellants. 

Henry T. Rogers, of Denver, Colo., and Gardiner Lathrop, of Chi- 
cago, 111. (Daniel B. Ellis, Lewis B. Johnson, Pierpont Fuller, and 
George A. H. Fraser, ail of Denver, Colo., and S. T. Bledsoe, of Chi- 
cago, 111., on the brief), for appellee. 

Before HOOK, Circuit Judge, and AMIDON and VAN VALKEN- 
BURGH, District Judges. 

HOOK, Circuit Judge. This is a suit in equity by the county treas- 
urer and board of county commissioners of Frowers county, Colo., to 
vacate a prior judgment at law obtained by the railway company for an 
invalid excess of taxes paid under protest. The trial court dismissed 
the bill as insuiïicient, and this appeal was taken. 

The attack upon the prior judgment at law is because it proceeded 
upon a stipulation of facts signed by counsel for both parties, and, 
as claimed, that counsel for the county, one of whom was the county 
attorney, were not authorized to sign it. The bill does not charge 
fraud, mistake, or collusion, or disobedience of affirmative instruc- 
tions. The question is simply one of the implied power of counsel 
for a litigant. The form of the stipulation was the customary one 
in such cases. The prefatory part recited that the parties agreed that 
certain matters afterwards set forth were true, and might without fur- 
ther proof be offered in évidence in the case subject to ail proper ob- 
jections as to competency, relevancy, or materiality, except that the 
stipulation was not the best évidence. The matters set forth consisted 
of statements in détail as to the railroad property outside and within 
the State and county and the values thereof; also of the methods, 
standards, and results of assessments locally made in the county, and 
of the acts of the state authorities in respect of the equalization and 
assessment of railroad property. In the concluding paragraph of the 
stipulation the right was reserved to either party to introduce other 
évidence. The stipulation is characterized in plaintifîs' bill as one to 
compromise the case and as a confession of judgment. With that as 
a premise, Holker v. Parker, 7 Cranch, 436, 3 L. Ed. 396, and United 
States v. Beebe, 180 U. S. 343, 21 Sup. Ct. 371, 45 L. Ed. 563, and 
other cases are cited to show counsel were without authority. It is 
not necessary to review the cases cited. In each tliere was a com- 
promise of the matter in suit or a confession of judgment by counsel 
without other authority than that implied from a gênerai retainer. 

It is well settled that short of a compromise of a client's claim or 
a confession of judgment the authority of counsel in a case extends 
generally to ail the customary incidents of litigation and embraces 
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ail agreeinents, stipulations, and admissions appertaining to its conduct 
through the courts. Holker v. Parker, supra; Halliday v. Stuart, 151 
U. S. 229, 14 Sup. Ct. 302, 38 L. Ed. 141 ; Oscanyan v. Arms Co., 
103 U. S. 261, 26 L. Ed. 539; Stone v. Bank of Commerce, 174 U. 
S. 412, 19 Sup. Ct. 747, 43 L. Ed. 1028; Brown v. Arnold, 67 C. C. 
A. 125, 131 Fed. 723. And after judgment, though he cannot dis- 
charge it without payment, "his authority is complète to control the 
remedy which the law gives him to secure or coUect the debt of his 
client." Rogers v. The Marshal, 1 Wall. 644, 651, 17 L. Ed. 714. The 
stipulation in question hère was not a compromise or a confession of 
judgment. It was merely an agreement as to the existence of rele- 
vant facts entered into without fraud, mistake, or collusion, but in 
good faith, to save expense, and to facilitate the trial of the case. 
Though it resulted in a judgment against the county, neither party 
having offered further évidence, still the judgment was not by confes- 
sion, but came from the court's application of the law to the facts 
before it. It is urged that the facts stipulated were contrary to the 
déniais and averments of the answer of the county. Testimonial ad- 
missions of that kind are naturally addressed to issues joined by the 
pleadings, and make for or against the asserted stand of one of the 
parties. Were there no issues in the pleadings, there would be no 
occasion for proofs, and therefore none for stipulations dispensing with 
the formai présentation of évidence. The argument that the stipulation 
wag inconsistent with the answer would, if tenable, condemn a long- 
established practice in the courts the propriety of which has rarely 
been questioned. Averments in pleadings are not of that dignity and 
sanctity that they must be adhered to at ail events by counsel who pre- 
pared them. 

The above conclusion disposes of the merits of the case, and it is 
therefore unnecessary to consider whether the bill of complaint is 
otherwise sufficient as a pleading. 

The decree is afHrmed. 



BtJOHAXAN T. UXITED STATES, 

and six other cases. 

(Circuit Court of Appeals, Eightli Circuit May 1, 1016.) 

Nos. 4263-4269. 

1. CONSPIEACT <S=29 — OfTENSES — INTENT. 

Under Pénal Code (Act March 4, 1909, c. 321) § 19, 35 Stat. 1092 (Comp. 
St. 1913, § 10183) maklng It a crime for two or more persons to con- 
spire to Injure, oppress, tlireaten, or intimldate any citizen in the free 
exercise of any right secured to liim by the Constitution or fédéral laws, 
or because of his having exercised the same, intent is an essentlal of the 
offense, and where défendants believed that one of thelr number was 
entitled to improvements upon an unperfected homestead belouglng to 
another, and In good faith went upon the land and removed the im- 
provements, they are not gullty. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 42-52; 
Dec. Dig. iS=>29.] 

2. Ceiminal Law <S=3390 — Evidence — Admissibilitt. 

Where accused's intent is materlal, he may testify as to his intent. 
[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 858 ; Dec. 
Dig. <S=>3Ô0.] 
233 F.— 17 
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3. Ceiminal Law i©=>390 — Evidence — Admissibilitt — ^Intent. 

Where défendants clalmed that they entered upon an unperfected home- 
stead and removed Improvements, believlng that such Improvemeuts be- 
longed to one of thelr number, and their Intent was material, défendants, 
to show thelr Intent, may introduce in évidence statements -which third 
persons uade to them. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. § 858; Dec. 
Dig. <g=>390.] 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Eugène Buchanan, Irving Monette, Gilbert Schwartzlander, August 
Sindt, John Sindt, Ole Simonson, and Frank Miller were convicted 
of crime, and they separately bring error. Reversed and remanded. 

Charles W. Waterman and Caldwell Martin, both of Denver, Colo. 
(S. E. Naugle, of Sterling, Colo., on the brief), for plaintifïs in error. 

Eugène B. Lacy, Asst. U. S. Atty., of Denver, Colo. (Harry B. 
Tedrow, U. S. Atty., of Denver, Colo., on the brief), for défendant 
in error. 

Before HOOK and CARLAND, Circuit Judges, and VAN VALK- 
ENBURGH, District Judge. 

HOOK, Circuit Judge. [1] The plaintiffs in error were convicted 
of violating section 19 of the Pénal Code which makes it a crime for 
two or more persons to conspire "to injure, oppress, threaten or m- 
timidate any citizen in the free exercise or enjoyment of any right or 
privilège secured to him by the Constitution or laws of the United 
States, or because of his having so exercised the same." They went 
upon land held by James H. Scott and wife by virtue of an unperfected 
homestead entry under the laws of the United States, and tore down 
and removed buildings and improvements. 

Buchanan was the leader and director; the others were men either 
in his gênerai service or specially employed by him to assist in what 
was done. In any aspect the conduct of the accused was indefensible. 
Viewed most favorably for them, it was a case of high-handed, law- 
less self-help. But therc was a question, and rather a close one as 
to most of them, whether their intent was to interfère with the exer- 
cise by the Scotts of their homestead right, or, on the other hand, and 
wholly aside from the character of the occupancy of the land, they 
believed Buchanan owned the improvements and was entitled to re- 
move them. If that belief was entertained in good faith, and the 
intent of Buchanan's helpers was but to aid him in the assertion of 
jîiis supposed title they did not violate the act of Congress. Intent 
'm respect of the fédéral right is an essential élément of the offense 
charged. See United States v. Waddell, 112 U. S. 76, 80, 5 Sup. Ct. 
35, 28 L. Ed. 673. The légal quality and conséquences of an act 
are not always apparent or definitely indicated. Some acts are of 
.Buch an equivocal or ambiguous character that the judicial inquiry 
turns wholly upon the particular motive which may be disclosed by 
extrinsic évidence. The murder of a homestead entryman, for ex- 
ample, would effectually prevent him from perfecting and enjoying 

ie=>For other cases see same topic & KET-NVMBER In ail Key-Numbered Digests & lodexea 
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his entry, but ît may hâve been the resuit of private personal malice 
without relation to his tenure. 

[2,3] The trial court excluded various questions asked the accused. 
by their counsel to elicit their belief that Buchanan owned the improve- 
ments, the grounds of their belief, and their intent in what they did. 
Whenever the belief of a person, or the motive or intent of his act or 
conduct is material, he may testify directly what it was. Wigmore 
on Ev. § 581. He may also give the grounds of the belief upon which 
his motive or intent proceeded, including the statements of third per- 
sons to him. Id. §§ 245, 655, 1789. In the case at bar the statements 
of third persons to the accused, which were excluded, were not offered 
as évidence of their truth, but as tending to show the state of mind 
they produced, and therefore they were not within the rule against 
hearsay évidence. It was immaterial whether the statements were 
true or false; the fact that they were made was material. A familiar 
application of this doctrine is to communicated threats of the deceased 
in a case of homicide, where the défense is fear of bodily harm. 
Wallace v. United States, 162 U. S. 466, 477, 16 Sup. Ct_. 859, 40 L. 
Ed. 1039. We think the error in the exclusion of this évidence prej- 
udicially afïected the défense of ail the accused. The criticisms of the 
indictment are without merit; the other matters may not arise again. 

The sentences are reversed, and the cause is remanded for a new 
trial. 



PAIKE V. AKCHEK. 

In re WISHKAH LOGGING CO. 

(Circuit Court of Appeals, Xlnth Circuit. May 1, 1916.) 

No. 2676. 

1. Bankbuptcy <S=327(1) — Claims — Pkiohity. 

Where, at the time of the hearing in tlie court below, no claim by a 
county against a banlcrupt's estate for taxes had been filed, and tliere 
was nothing to show that such claim was ever allowed or brought to the 
attention of the trial court, an allowanee to a recelver appointed by the 
State court to conserve the bankrupt's property is not improper, as deny- 
ing priority of claims for taxes. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 51-5 ; Dec. 
Dig. <S=5327(1).] 

2. Bankrtjptct <S==>347 — Claims — Claims or Receiver. 

Where, before bankruptcy, a receiver is appointed by the state court 
to conserve the bankrupt's property, and thereafter the property is 
transferred to the trustée in bankruptcy, the claim of the receiver for 
compensation is entitled to priority ; it being considered that the assets 
corne to the trustée charged wltli such claim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 5.38 ; Dec. 
Dig. <©=>347.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern Division of the Western District of 
Washington; Edward E. Cushman, Judge. 

©=5F6r otb.er cases see same topio & KEY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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In the matter of the bankruptcy of the Wishkah Logging Company, 
a corporation. Pétition by W. B. Paine, trustée in bankruptcy for re- 
vision of an order of the District Court whereby the claim of F. R. 
Archer, receiver, was allowed priority. Affirmed. 

The trustée in bankruptcy of the Wishkah Logging Company, a bankrupt 
corporation, flled in this court his pétition for révision, to review the order of 
the District Court whereby the claim of the respondent for the sum of $256.20 
was allowed as a prlor and first charge against the assets in the hands of the 
trustée. The pétition allèges that a claim against the estate in bankrupt- 
cy was filed by Chehalis county, Wash., for unpaid and delinquent taxes 
against the property of said estate, in the sum of $452.15, with interest; 
that thereafter the respondent flled his claim for $256, the amount allowe<l 
him by the superior court of Chehalis county, for his services and expenses 
as receiver in preserving said estate in the state court prier to the adjudica- 
tion of bankruptcy, which services were performed within four months 
prier to the adjudication ; that thereafter the référée made an order disburs- 
ing ail of the funds in the hands of the trustée, for the payment of the costs 
of the administration and attorney's fées, and that the sum so to be dis- 
bursed was $300, which sum represented the total assets of the bankrupt's es- 
tate ; that thereafter the court below, upon a hearlng on the question of the 
priority of the clalms, ordered that the respondent's claim be entltled to 
priority of payment as against the costs of the administration, the attorney's 
fées, and the taxes due Chehalis county; that thereafter, on July 31, 191.5, 
the référée made an order dishursing to the respondent the sum of $256.20, 
and on October 25, 1915, the order was approved and payment was directed 
by the judge of the District Court. The petitioner further allèges that the 
claim for the sum so ordered to be paid by the state court for receiver's fées 
is entltled to priority only as against gênerai creditors, and that the expenses 
of administration and the taxes due to Chehalis county are a first and prier 
charge against the assets in the hands of the trustée. 

G. R. Snider and T. B. Bruener, both of Aberdeen, Wash., for 
petitioner. 

Austin M. Wade, of Aberdeen, Wash., for respondent. 
Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
It does not appear that on June 30, 1915, the time of the hearing in 
the court belovi', any claim for taxes had been filed or was considered 
by the court. The transcript shows that the claim of Chehalis county 
for taxes was not presented until July 16, 1915. There is nothing 
whatever in the record to show that the claim was ever allowed, or 
that it was at any time brought to the attention of the court below. 
Such being the case, no ground is presented hère to review the déci- 
sion of that court as to the priority of a claim for taxes, since it does 
not appear that any error was committed in the matter complained of. 

[2] It remains to be considered whether the court below erred in 
giving to the respondent's claim priority to the costs and expenses of 
administration in the court of bankruptcy. From the fact that the 
court below ordered the payment of the respondent's claim as entitled 
to priority, we may assume that upon the hearing it was shown to 
the court that the allowance so made to the res]jondent by the superior 
court was for services rendered prier to the adjudication in bank- 
ruptcy for necessary work and labor in the préservation of the estate, 
and, indeed, the pétition for revision so allèges the facts to hâve been. 
In Randolph v. Scruggs, 190 U. S. 533, 539, 23 Sup. Ct. 710, 712 
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(47 L. Ed. 1165) the court recognized the priority of claîms such as 
tJiat of the respondent herein, and said: 

"If bénéficiai services are allowed for, they are to be regarded as déduc- 
tions from the property which the assignée is required to surrender, and in 
that way they gain a préférence." 

See, also, Loveland on Bankruptcv (4th Ed.) §§ 40 and 594; In re 
Chase, 124 Fed. 753, 59 C. C. A. 629; Summers v. Abbott, 122 Fed. 
36, 58 C. C. A. 352; In re Scholtz (D. C.) 106 Fed. 834; In re Stew- 
art, 179 Fed. 222, 102 C. C. A. 348 ; In re Standard Fuller's Earth 
Co. (D. C.) 186 Fed. 578. The court below recognized the doctrine 
so established, and regarded the assets in the hands of the trustée 
as subject to réduction by paying eut of the same the amount for 
which in ecjuity the assets were chargeable as compensation to the 
receiver before they came into the hands of the trustée. In so doing 
we hold that the court was not in error. 

The judgment is affirmed. 



THE METTACOMET. 

(Circuit Court of Appeals, First Circuit May 12, 1918.) 

No. IISO. 

Seamen <S=27— Waoes — Membebs of Fi.sniNG Cuew. 

Extra wages due a cooU on a fisliing vessel, where ail hands ship on 
the lay, but tlie cook Is to receive an extra per diein, are a chiirge ugainst 
the catch ; but, in the absence of a spécial agreemeut otherwise, the vessel 
is not liable where there is no catch. 

[Ed. Note. — For other cases, see Seamen, Cent Dig. §§ 4, 141, 157-169; 
Dec. Dig. <S=>27.] 

Appeal from the District Court of the United States for tlie Dis- 
trict of Massachusetts; Jas. M. Morton, Jr., Judge. 

Suit in admiralty by R. H. Holmes against the schooner Metta- 
comet. Decree for respondent, and hbelant appeals. Afïirmed. 

For opinion below, see 230 Fed. 308. 

John R. Lazenby and Reginald Heber Smith, both of Boston, Mass., 
îor appellant. 

J. M. Marshall, of Gloucester, Mass., for appellee. 

Before PUTNAM and DODGE, Circuit Judges, and AEDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is a libel for wages of a cook, in- 
stituted by Holmes, who shipped as cook aboard the schooner Metta- 
comet, at the port of Gloucester, for a shore blue-fishing voyage, on 
the coast of North Carolina, in the winter season. As usual, there 
were no shipping papers, and only a paroi arrangement with the cap- 
tain of the vessel by which the Hbelant was to receive a share with 
the other members of the crew, and, in addition thereto, a sum of $1 
per day for each day. 

ig=>For other cases see same toplc & KEY-NUMBER In ail Key-Numb«red Dlgests & Indexes 
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According to the record, there was no agreement that Holmes was 
to be paid anything except out of the catch. This was in accordance 
witii the well-known customs of the port of Gloucester, by virtue of 
which the pay of the crew and cook was classed to be paid from the 
catch of the voyage. There was no catch which would constitute 
shares of the voyage ; so that in the District Court the libel was dis- 
missed, and Holmes appealed to us. It foUows clearly enough that 
we must affirm the decree of the District Court, and really the only 
questions are about costs. 

It has not been the custom to impose costs on Hbelants in cases of 
this class, as such libelants are regarded for purposes of this kind of 
Htigation as wards of the court, and the imposition of costs would 
ordinarily resuit in nothing but imprisonment. Dttnlap's Admiralty 
Practice, p. 110, and elsewhere. Nevertheless, as this appeal was pro- 
moted by a charitable society duly incorporated and known as the Bos- 
ton Légal Aid Society, in subséquent cases of this kind, it should pro- 
tect itself in some way against costs by proceeding in forma pauperis. 

The decree of the District Court is affirmed, without costs of ap- 
peal. 



HAUSER AWNING ARM CO. t. ANTON et al. 

(Circuit Court of Appeals, Slxth Circuit. June 6, 1916.) 

No. 2781. 

1. Patents ®=>.328 — Vaijditt and Infeingement — Awnino Arm. 

The Anton patent, No. 986,120, for an awning arm, held, not anticipated, 
valld, and infringed. 

2. Patents <®=»176 — Consteuction of Claims. 

Whlle éléments not named in a patent clalm will not be read into It in or- 
der to save it from anticipation, yet when some gênerai arrangement was 
evidently Intended by the patentée, is fuUy described in the spécifications, 
and is such that without it the whole device is inoperative, this feature 
will be deemed to hâve been contemplated by the patent grant, and to 
that extent may be read into the claim. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 250%-252 ; Dec. 
Dig. <S=»176.] 

Appeal from the District Court of the United States for the West- 
ern District of Tennessee ; John E. McCall, Judge. 

Suit in equity by Frederick A. Anton and others against the Hauser 
Awning Arm Company. Decree for complainants, and défendant ap- 
peals. Affirmed. 

W. N. Key, of Jackson, Tenn., for appellant. 

W. F. Small, of Washington, D. C, and W. K. Small, of St. Louis, 
Mo., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and BATER, 
District Judge. 

DENISON, Circuit Judge. Infringement suit on patent No. 986,- 
120, issued March 7, 1911, to F. A. Anton, for an awning arm. The 
awning is supported through two or more jointed arms which are 

£=3For otber cases see same topic & KEY-NUMBBR In ail Kejr-Nttmbered Dlgesta & Indexes 
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pivoted to a frame attached to the face of the building, and which, 
when extended, incline outwardly and downwardly. Their outer ends 
are pivoted to a rigid rod parallel with the building, and forming the 
outer edge of the extended awning. The awning itself is carried on 
a roller adjacent to the building front. When released, thèse arms op- 
eratc by gravity only, svvinging out and unfolding themselves ; the two 
pivots corresponding to the shoulder and elbow of the human arm. To 
raise the awning, the roller is revolved and the awning rolled up as 
the arms fold. By this device, the patentée avoids the necessity of 
horizontal brace rods f rom the lower edge of the awning to the building, 
and occupies, with the awning fixtures, less vertical space on the build- 
ing front than otherwise necessary. 

[1] The présent record requires us to assume that this was the 
first awning arm opening by gravity alone, and not connected with or 
supported from the building excepting at the one point where pivoted 
thereto. This pivot, at what may be called the shoulder, is carried in 
the attaching frame, and has its upper end tilted forward, whereby 
the arm naturally swings outwardly. This pivot may also hâve the 
upper end tilted laterally toward the side away from the fold, and 
this tilt will accéléra te the latter part of the outward swing. If the 
second or elbow pivot were fixedly parallel with the first or shoulder 
pivot, the résistance of the unrolling awning and the chahge in the 
tilt of the pivot with relation to the building front would tend to check 
the action of this elbow joint before it was fully opened ; and, to 
neutralize this tendency, Anton gave his second pivot an additional tilt 
at an angle latéral to the first pivot, which tilt, when the arm was 
perhaps two-thirds opened, would give, by gravity, further aid to the 
full opening of the elbow from this point on. To prevent having 
the three pivots come into straight line — and so put the arm on what 
may be called a "dead center" when it was attempted to roU up the 
awning and fold the arm — he provided a stop for the elbow which 
checked the opening just before completion. The device has gone 
into extensive use and seems to meet a situation created by the re- 
cently recognized need of getting lighting space above the top of the 
awning. The two claims in suit. Nos. 1 and 2, are quoted in the mar- 
gin.^ The District Court decreed infringement, and défendant ap- 
peals. 

[2] It is urged that the addition of a stop, where desired, and the 
tilting of a pivot to aid a gravity swing, are common expédients and 
do not involve invention; that claims 1 and 2 dépend upon thèse ele- 

1 Clairn 1. An awning arm coraprlslng two sections, pivoted together at 
their adjacent ends, tlie other end of the inner section being pivoted to a 
frame and the other end of the other section being pivoted to an awing pôle, 
the pivots being so disposed that the sections are foldable together laterally. 
and a stop for stopping the middle pivot from coming in line with the end 
pivots. 

Olaim 2. An awning arm comprising two sections pivoted together at their 
adjacent ends, the other end of one section being pivoted to a frame, and the 
other end of the other section being pivoted to an awning pôle, the pivots 
being so disposed that the sections are foldable together laterally, and the 
micldle pivot being tilted at a later'al angle to the Inner end pivot. 
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ments of novelty; and hence that thèse claims are void. It is not 
necessary to décide whether the mère addition of thèse éléments to 
existing structures would constitute invention. The novelty hère in- 
volved is broader. While it is well settled as a gênerai rule that élé- 
ments not named in a claim will not be read into it in order to save the 
claim from anticipation, it is equally wcU recognized that whcn some 
gênerai arrangement or environment was evidently intended by the 
patentée, is fully described in the spécification, and is such that, with- 
out it, the whole device is inoperative, this feature will be deemed to 
hâve been contemplated by the patent grant, and, to that extent, may 
be read into the claim. "This may be donc with a view of showing the 
connection in which a device is used and proving that it is an operative 
device." McCarty v. Railroad, 160 U. S. 110, 116, 16 Sup. Ct. 240, 
242, 40 L. Ed. 358. Hère the thought that the awning arm should 
unfold by gravity only is not, in so many words, expressed in either 
claim, and is implied in the first claim less clearly than in the second ; 
but it is expressed in the spécification as one of the purposes, the whole 
description is appropriate to that idea and not to any other form and 
we think it plain enough that the patent was intended to reach only 
that form. Under thèse conditions, claims 1 and 2 should be inter- 
preted as restricted to awning arms which operate by gravity. So 
restricted, no anticipation appears, and it is not important that the pat- 
entée has (perhaps unnecessarily) limited his claims by referring to a 
stop and a tilted pivot which may, of themselves, be common expédi- 
ents. If a commercially successful device on the principles of the pat- 
ent cannot be constructed without using thèse expédients, the scope 
of the patent is not practically limited ; and the présent case does not 
require considération of any other hypothesis. 

Infringement of the first claim, by the use of a stop équivalent to the 
form shown in the patent, is clear. From an examination of the ex- 
hibits, we are satisfied that the second or elbow pivot in defendant's 
device is tilted at a latéral angle to the first pivot in substantially the 
same way and accomplishing the sanie results as contemplated by 
the second claim in the patent. Défendant undertakes to prove the 
contrary by producing as an exhibit one of its commercial forms mod- 
ified so that the second pivot is parallel with the first and by insisting 
that this modified structure has the characteristic full-opening action 
of the patent in even greater degree than in the patented form. How- 
ever, the exhibit so produced and operated, with this alleged resuit, 
was not tied by an awning pôle to another arm so that the outer end 
must move always in a line perpendicular to the building, and so that 
the second or outer section of the arm must be unfolding constantly 
at the same rate as the inner section. When this exhibit model is op- 
erated and its motion thus restricted, it seems to support rather than 
to discrédit the theory of the patent as to the bénéficiai effect of tilting 
the second pivot; and it appears that défendant found the patented 
idea, as expressed in the tilted pivot of the second claim, useful enough 
to justify adoption in defendant's commercial form. 

The decree of the court below is affirmed. 
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MARSHALL FIELD & CO. T. GEORGE S. KELLET CO., Inc. 

(Circuit Court of Appeals, First Circuit. AprU 28, 1916.) 

No. 1176. 

1. Patents «©=3328 — Validity and Infbingement. 

The Tarnow patent, No. 985,075, for fastening device for ribbon bows, 
Is strlctly limited to ttie device shown and described, and, as so limited, 
held not infringed. 

2. Tbade-Marks and Trade-Names ©=593(3) — Unfais Compétition. 

To justify an injunction against alleged unfair compétition, which 
will operate as restraint in tlie mercantile field, the case must be unmls- 
taliably clear and beyond question. 

[Ed. Note.— For other cases, see Trade-Marlis and Trade-Names, Cent. 
Dig. § 106; Dec. Dig. ®=;j93(3).] 

Appeal f rom the District Court of the United States for the District 
of RJiode Island ; Arthur L. Brown, Judge. 

Suit in equity by Rdarshall Field & Co., a corporation, against the 
George S. Kelley Company, Incorporated. Decree for défendant, and 
complainant appeals. Affirmed. 

George L. Wilkinson, of Chicago, 111. (James H. Thurston, of 
Providence, R. I., on the brief), for appellant. 

Alex. P. Browne, of Boston, Mass. (Browne & Woodworth, of Bos- 
ton, Mass., and William S. Flynn and F. Webster Cook, both of Prov- 
idence, R. L, on the brief), for appellee. 

Before PUTNAM, Circuit Judge, and ALDRICH and MORTON, 
District Judges. 

ALDRICH, District Judge. [1] The device with which this case 
is concerned is one which provides means for holding securely, in an 
attractive way, a ribbon bow when worn upon the hair of young girls 
or women. We view it as one having sonie measure of novelty in its 
application to a sort of passing fad, because it points out not only the 
mechanical means for holding a ribbon in place, but illustrâtes, in 
a way, the style or fashion of the day, including the kind of a bow 
which it will lîold, and how it may be attractively placed upon the hair. 

After considérable delay in the Patent Office proceedings, in which 
the inventor's claims were readjusted, simplified, and limited, the 
patent was issued upon a claim which expressly described a particular 
mechanical device. 

The court below dealt with this case as not only one in which the 
ordinary and reasonable construction would Hmit the patentee's rights 
to the particular thing described, but as one in which the patentée him- 
self had acted upon that idea. 

While the patentée describes measurably ingénions means for hold- 
ing a hair ribbon bow in place, such resuit is reached through as- 
sembling well-known mechanical means, and while it is accomplished 
through a somewhat deft handling of such instrumentalities for the 
purpose of easy adornment, and while it may hâve been justifiable to 
sustain the patent with the limitations which confine it to the particular 

C=3For other cases see same topic £ KBY-NUMBBR in ail Key-Numbered Digeits & Indexai 
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device described, we do not see in it such originality or gênerai merit 
as would justify a libéral and broad construction to the end that the 
patent should cover other ingénions arrangements for that kind o£ 
Personal adornment. 

As we hold this view, it follows that the conclusions o£ the court 
below must be affirmed upon this phase of the case. 

[2] Now, as to unfair compétition in trade: The ornamental device 
of which the plaintiffs complain does the work in substantially the 
same way as that of the one described in the patent, yet there are me- 
chanical différences in the way the clasps are arranged, and there 
are différences in the bases of the two devices, which the casual pur- 
chaser would naturally discover. In the complainants' device there 
is a conspicuous slot in its base or body, which, it is said, performs the 
f unction of holding the ribbon in place, while in the alleged offending 
device there is no slot, but a solid base with three prominent and 
conspicuous stars thereon, which, it is said, perform the function of 
holding the ribbon in place. 

It is quite true that the différences between the two things are 
slight, and if the object of the patent was something more substantial, 
the case might be made so strong as to justify judicial interférence 
by way of restraint upon the ground of unfair compétition. But in 
a case like this, when a plaintiff provisionally stands upon grounds 
independent of the scope of his patent, and goes to the proposition of 
unfair compétition in trade, he prevails, if he prevails at ail, under 
the gênerai doctrines of equity, and where an injunction is sought 
which would operate as restraint in the mercantile field, it is a prin- 
ciple of equity, based upon considérations of caution, that to justify 
an injunction the case must be unmistakably clear and beyond question. 
That is a requirement of equity which we think the merits of the 
plaintiffs' case do not answer, and it results, therefore, that: 

The decree of the District Court is affirmed, with costs of this court. 



SINGEE V. AMl'mifîAN DRUCiGISTS' SYNDICATE. 

(District Court, E. I>. New York. May 8, 191G.) 

Patents <S=;!28 — Validity and Infhingemknt. 

The Singer initent, Xo. 880,410, for a combiiiect «.'artou ami display de- 
vice, claiiiiis 1, 1.', 3, and 4, construed, and hehj not anticipated valid and 
infringed. 

In Equity. Suit by Joseph B. Singer against the American Drug- 
gists' Syndicate. On final hearing. Decree for complainant. 

Goepel & Goepel, of New York City (C. P. Goepel, of New York 
City, of counsel), for plaintiff. 

■Robert B. Olsen, of New York City (Alfred C. Coxe, Jr., of New 
York City, of counsel), for défendant. 

CHATFIELD, District Judge. The patent with which we are con- 
cerned in this case (No. 880,410, of February 25, 1908, on application 
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filed Noveniber 13, 1906) has recently been before the District Court 
in the Southern District, in an action charging infringement of claims 
2, 3, and 4 thereof, which were held valid and infringed. The déci- 
sion is reported in Singer v. Lamont, Corliss & Company, 227 Fed. 
462, affirmed by the Circuit Court of Appeals, on the opinion of the 
court below, upon the 9th day of November, 1916. 

It is unnecessary to restate the matters set forth in those opinions 
^nd the questions involved in the présent suit, in so far as they were 
covered by the décision of the Court of Appeals, are conclusively set- 
tled for this court. The plaintiff is therefore entitled to a decree here- 
in so far as claims 2, 3, and 4 are concerned, for such acts of infringe- 
ment of those claims as may be shown to hâve occurred within this 
district. But the plaintiff has, in this action, included claim 1. The de- 
fendant attacks its validity and also dénies infringement if claim 1 be 
limited in such a way as to présent patentable ideas. 

Claims 2, 3, and 4 involve the construction of a paper carton or box 
which afifords a front display surface and a back display surface, so 
arranged as to allow of their being printed upon the same side of the 
sheet of paper from which the box is formed. Thèse claims also 
cover the plan or shaping of the box so as to be folded from one sheet 
of paper, with the printing upon the one side and with the parts so 
arranged as to make a strong and convenient box for handling, which, 
when stacked, will sustain the weight and equilibrium of a pile of 
goods, and also one in which the various tongues or flaps are inserted 
into the folded edge when set up for display purposes. 

Thèse points are discussed in the opinions referred to, and should 
be borne in mind in reading claim 1, which is as follows : 

"1. The irQproved carton and display device comprlsing a body having 
folded ends and slots in the iipper edge of said ends, a back display surface at- 
tached to said body, bracliets on tlie said back display surface, and tongues 
on the said brackets engaging the said slots in the said ends." 

In the prior art submitted upon the trial of the case in the Southern 
District, patents such as Webb, No. 642,182, January 30, 1900, Wilcox, 
No. 615,417, December 6, 1898, Swiss letters patent. No. 24,957, Octo- 
ber 4, 1901, Davis, No. 692,990, February 11, 1902, were cited, from 
which it appears that the making of a substantial box from one sheet 
of paper by so arranging and shaping the parts that the box can be 
constrûcted by folding alone, was well known. Thèse patents show 
the folding over of one part to make a firm edge either for insertion 
betvveen the contents and the side of the box, or between two f olds 
of any side. They also show the use of folded sides to furnish rigidity 
and the telescoping of such parts of the box as might make uneven 
thickness and bulging sides, where the piling of goods requires a fîat 
face. 

The opinion in the Lamont, Corliss & Company Case also shows con- 
sidération of the Thayer box designed by one John F. Carver, of the 
Thayer Company, which is said to hâve been upon the market since 
January, 1902. This Thayer box shows what was of course an old 
idea, viz., the printing or placing of advertising and labeling matter 
upon différent parts of the box containing any kind of merchandise. 
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It also shows an opening in the top of the box, closed by a folding 
cover, with wings folding to the front of and inside the cover. This 
cover, when placed in a vertical position, is held from closing by 
wings at each side. Each wing has a tongue which is inserted through 
a slit at the edge where the inside or false top is bent over from the 
ends. This Thayer box requires the pasting down of one edge of this 
false top. The tongues to the side wings do not hold the top from tip- 
ping backward beyond the vertical position, except to a very slight ex- 
tent from the mère frictional contact of the tongue with the slof 
through which it passes. 

The case in the Southern District recognized that the printing upon 
the inside of the top of the Thayer box was intended for advertising 
display, and in that sensé that the Thayer box was to be used in exactly 
the same way and for the same purpose as that of the patent in suit. 
But novelty was f ound over the Thayer box and the patents above re- 
ferred to, in that the patent in suit required no gluing or pasting, was 
so planned that ail of the advertising matter presented on the display 
surfaces, which face the customer when the box is open, could be 
printed upon the same side of the blank from which the box vv'as form- 
ed, and that the plan of the parts furnished in a neiu way a substantial 
and strong box which left an absolutely flat surface for piling when 
closed. 

To this extent the présent case involves exactly the same points, and 
it is conceded for the purposes of this case, by the défendants, that 
the final décision of the Court of Appeals has established patentable 
novelty in the particular combination (under claims 2, 3, and 4) in 
which a front folded display surface is présent. Thèse claims, there- 
fore, hâve been inf ringed in this district by the exhibit box labeled "A 
D S Worm Lozenges," which contains ail of the features found in- 
fringed by the case in the Southern District. The défendants hâve 
now, however, produced another box from the prior art, which differs 
from the Thayer box, in that it has less folds, and that more of the 
parts are pasted together, but is otherwise identical in form and prin- 
ciple therewith. 

The testimony shows that this style of box was manufactured as 
early as the year 1903, and that the précise exhibit presented to the 
court was manufactured before the year 1905. This is definitely 
shown by the fact that a photograph is pasted into the box, which 
around that year was changed to a lithographed picture. Since that 
time no photographs hâve been used. The testimony shows satisfac- 
torily and conclusively that this précise form of box (in which a gum 
called "Dentyne" was sold in packages) was openly sold on the market 
in considérable quantifies more than two years before the application 
for the patent in suit. But this box présents no dififerent défense than 
that of the Thayer box, for the parts in question are exactly alike 
with those of the Thayer box, both in shape, in arrangement, and in 
function, so far as the claims under discussion are concerned. 

Some testimony was ofifered upon the présent trial to show that the 
original style of Thayer box did not hâve tongues and wings separated 
or detached from the sides of the box, but that, on the contrary, thèse 
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wings were a part of the side and merely folded in so as to wedge up 
the top when the box was closed. The Thayer catalogue introduced in 
évidence and the Thayer exhibit seem to satisfactorily show that the 
wing and the side were not intégral, and the présentation of the Den- 
tyne box not only settles the question so far as the form of the Thayer 
box is coucerned, but also makes immaterial the possibility that at some 
time the Thayer box might hâve been constructed with the wings and 
side ail in one pièce. 

Neither the Thayer nor the Dentyne box bas a front folded over 
display surface, and therefore they présent an issue under claim 1 
in addition to those of claims 2, 3, and 4. But, when we consider claim 
1, we bave presented to us most of the points of originality and im- 
provement v.'hich led the court in the Lamont, Corliss & Company 
Case, supra, to find patentability over the prior art. In claim 1 the 
folded over front displa}^ surface is omitted. The front side of the 
box may consist of less thicknesses or may be left blank, as it is con- 
sidered merely a part of the box and does not enter into the claim of 
invention. 

The patentée shows by this claim, as based upon the spécifications, 
a box diiïering from the Thayer or Dentyne boxes, in that there is 
présent no false or inside cover. He thus causes the wings to pass 
down between the contents and the side of the box and allows the top 
to télescope or shut in, so as to présent a flat surface when the boxes 
are piled upon each^other. 

The box constructed according to claim 1 provides for the display 
of advertising upon the inside of the cover, but holds this cover in 
place by inserting the tongue into a slit between two thicknesses of 
folded cardboard, against which the contents of the box come directly 
in contact until the articles at each end of the box are removed, and 
in which in any event the tongue is held with greater friction, so that 
the top does not go back of the perpendicular as easily as in the 
Thayer or Dentyne boxes. 

The box constructed according to claim 1, also by its gênerai design 
and by the folding over of the parts forming the ends, gives rigidity 
and strength without the pasting of a rim or false top. In one sensé 
it présents an economy of material and in another a saving of labor. 
The possibility of arranging the printing, so as to use but one side of 
the box, while not in combination with a front display surface (as in 
claims 2, 3, and 4), is nevertheless recognized as one of the inhérent 
features to which the design of the box must lend itself. In this re- 
spect, of course, the box constructed according to claim 1 would be no 
différent from the Thayer box or the Dentyne box, and is the same as 
the form used by the défendants. 

But it is not the mère idea of making the box from one pièce of 
paper, or of making a box on which the printing can be ail upon one 
side, which is presented as patentable novelty. The invention, if prés- 
ent at ail, must be found in the idea of so combining the desired qual- 
ities and the necessary parts of the structure as to furnish an advan- 
tageous, commercially practical device, which difïers from the struc- 
tures of the prior art, and which shows in those very différences an 
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appréciation of the effect of certain changes in form, so as to retain 
the qualities of the old, and add thereto points of attractiveness when 
ofFered for commercial use. In this sensé claim 1 of the patent does 
not seem to be anticipated, nor do the boxes presented f rom the prior 
art show any prior use of the précise idea which is embodied in claim 
1. This idea seems to the court to be ingenious and practical enough 
to be treated as an invention and is plainly infringed by the défendant. 

Analogy to the reasoning of the District Court and the Court of Ap- 
peals in the case of Singer v. Lamont, Corliss & Company, supra, leads 
to the conclusion that claim 1 would hâve been found valid and in- 
fringed if it had been included in that case. The décision of this court 
will be that claim 1 is valid as a separate invention, and that claims 2, 
3, and 4 are valid as a combination of the device of claim 1 with the 
other parts added in by claims 2, 3, and 4. 

The défendant infringes ail four of the claims, and the plaintiff may 
hâve a decree. 



UNITED STATES v. IXyUISVILIiE BRIDGE CO. 
(District Court, W. D. Kentucky. May 20, 1916.) 

1. CoNSTmjTioNAi, Law iS=>291 — Eminent Domain <S=>2(1) — "Takino" o» 

Pkopertt — What Constitutes. 

To requlre an owner of a bridge OTer a navigable river to alter It, so as 
to prevent obstructions to navigation, does not constitute a "taking" of 
property wlthln Const. U. S. Amend. 5. 

[Ed. Note. — For other cases, see Constitutlonal Law, Cent. Dig. §| 870- 
876; Dec. Dlg. <g=>291; Eminent Domain, Cent. Dlg. §§ 3-8; Dec. Dlg. 

<g=5>2(l). 

For other définitions, see Words and Phrases, First and Second Séries, 
Taklng.] 

2. Navigable Watebs ®=320(2) — OBSTBtrcTioN — BBinaES — Statutes. 

A coi-poration which constructed a bridge across the Ohio river was or- 
ganlzed under 2 Aets Ky. 1855-56, c 747, and Acts 1861-63, c. 385, to con- 
struct a bridge so as not to obstruct navigation further than the laws of 
the United States and décisions of the Suprême Court of the United States 
should hold to be légal. The bridge was built under Act Cong. July 14, 
1862, c. 167, 12 Stat. 569, and Act Cong. Feb. 17, 1865, c. 38, 13 Stat 431. 
Seld, that the requirement of the charter of the bridge corporation that it 
should not obstruct navigation further than allowed by the laws of the 
United States and décisions of the Suprême Court required the structure 
always to meet those conditions. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 74-82, 
83 ; Dec. Dig. <g=>20(2).] 

3. Commerce i©=>57 — Navigable Stbeams — Bridges — Powebs of Congeess. 

Act March 3, 1899, c. 425, § 18, 30 Stat. 1153 (Comp. St. 1913, § 9970), 
authorlzlng the Secretary of War to requlre changes in bridges over navi- 
gable streams when navigation is unduly Impeded, is valid in so far as it 
applies to a bridge constructed across the Ohlo river under Acts Cong. 
July 14, 1862, and Feb. 17, 1865, authorlzlng the construction of bridges 
as part of post routes and referring to the right to construct the bridge 
as a privilège, though the acts made no provision for amendment, for 

®=aFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgeats & Indexe» 
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there was no express lintitation on the power of subséquent Congresses, 
and such législation is justlfied under the power to regulate Interstate 
commerce. 

[Ed. Note.— For other cases, see Commerce, Cent. Dlg. §§ 72-76, 88, 90, 
92-102; Dec. Dig. <S=»57.] 

4. Bminent Domain ®=»2(1) — Navigable Watebs <S=>20(6) — Beidges — Al- 

térations — Compensation. 

As Act Cong. March 3, 1899, § 18, authorizing the Secretary of War to 
require changes to be made In bridges over navigable streams, when navi- 
gation Is unduly Impeded, malîes no provision for compensation for ex- 
pense of changes, none can be allowed the bridge owners by the District 
Court, there being no taking of their property. 

[Ed. Note. — For other cases, see Emlnent Domain, Cent. Dig. §§ 3-8; 
Dec. Dlg. <®=>2(1) ; Navigable Waters, Cent. Dig. § 91 ; Dec. Dig. ®=520(6).] 

5. Eminent Domain (S=32(1) — Taking of Pbopertt — Compensation. 

To entitle a person to compensation under Const. TJ. S. Amend. 5, pro- 
hibiting the talîing of prlvate property for public use without compen- 
sation, there must be an actual taking of property for public use, and not 
a mère Injury to property without a taking. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 3-8; 
Dec. Dlg. <®==>2(1).] 

6. Navigable Watees <S=»26(1) — Injunction — Fedeeal Courts — Jurisdic- 

tion — Court of Claims. 

Where, under Act Cong. March 3, 1899, § 18, a bridge company was re- 
quired to reconstruct its bridge over a navigable stream, an injunction 
necessitating compllance will not be denied, upon the elaim that the acts 
under which the bridge was constructed constituted a contract, or that 
the Company was entitled to compensation, for those matters should be 
presented to the Court of Claims, under Judicial Code (Act March 3, 1911, 
c, 231) § 145, 36 Stat. 1136 (Comp, St. 1913, § 1136), or to Congress. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ ISS- 
US ; Dec. Dig. <®=526(1).] 

In Equity. Bill by the United States against the Louisville Bridge 
Company. Injunction granted. 

Perry B. Miller, U. S. Dist. Atty., of Louisville, Ky. 
Chas. H. Gibson and William W. Crawford, both of Louisville, Ky., 
for défendant. 

EVANS, District Judge. By an act approved February 17, 1865 
{13 Stat. 431, c. 38), authority was given the Louisville & Nashville 
Railroad Company and the Jeffersonville Railroad Company (stock- 
holders in the Louisville Bridge Company) to construct a railroad 
bridge of a specified character over the Ohio river at the head of 
the Falls of the Ohio. The authority thus given was made subject 
to the provisions of a previous act approved July 14, 1862 (12 Stats. 
569, c. 167). 

Under its charter and the authority given by Congress the défendant 
constructed its bridge. After its completion in 1870 it was inspected 
by the Board of Engineers of the United States Army. When certify- 
ing the resuit to the government and to the défendant, among other 
things the Board said : 

"The board hâve no changes to recommend in this bridge, whlch they con- 
sider a flrst-class structure throughout, and very much less an obstruction 

4g=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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than It might hâve been, had Its builders llinited theraselves to givins oiily 
what they were compelled by law to glve. On the contrary, tbey hâve ohoseii 
to build according to the bighest of the three authorized plans, and hâve ex- 
ceeded the heights and widths that even this plan required, spending $150,000 
more than was necessary to comply with the letter of the law. Instead of a 
•'iOO-foot opening at low water, one of their channel spans gives 380 feet, and 
the otber 352% feet." 

During the 45 years which hâve followed, the bridge, thus con- 
structed, has been continuously used as a railroad bridge. 

By the eighteenth section of the act approved March 3, 1899 (v30 
Stats. 1153, c. 425), making appropriations for the construction, re- 
pair, and préservation of certain public works on rivers and for other 
purposes, the Secretary of War was authorized, and it was made his 
duty, when he had good reason to beheve that any railroad or other 
bridge then constructed or which might thereafter be constructed over 
any of the navigable waterways of the United States was an unrea- 
sonable obstruction to the free navigation of such waters, or was of 
insufficient height, or width of span, or otherwise, or where there 
was difficulty in passing the draw by rafts, steamboats, or other water 
craft, after giving the bridge owner reasonable opportunity to be heard, 
to give notice to such owner, specifying the changes required and the 
time within which they were reasonably to be completed. Penalties 
were prescribed for failure to make the changes required, etc. 

It is conceded that ail the preliminary steps required by the section 
were properly taken by thé Secretary of War. Afterv/ards that offi- 
cer in due course served upon the défendants a notice as follows: 

"Fornï No. 6. 
"War Department. 

"Wa.shington, D. C, Decemher 12th, 1914. 
"To Charles II. Glbson, Président Louisville Bridge Company, 906 Kealty 
Building, Louisville, Kentucky: 

"Take notice that — Whereas, the Secretary of War bas good reason to be- 
lieve that the bridge of tlie Louisville Bridge Company across the Ohio river 
at Louisville, Kentucky (commonly known as the 'Obio Falls' bridge), is an 
uni-easonable obstruction to the free navigation of the said Obio river (which 
is one of the navigable waterways of the United States) on account of (1) in- 
sufficient horizontal clearance of the channel span crossing the main navigable 
channel known as 'Indlana Chute,' and (2) insufficient width of opening in the 
existing swing span crossing the Louisville and Portland Canal. 

"And whereas, the following altérations, which bave been recomnrended by 
the Chlef of Engineers, are required to render navigation through or under it 
reasonably free, easy, and unobstructed, to wit: 

"(1) That the span of said bridge crossing 'Indinna Chute' be so changea as 
to provide a horizontal opening (iCO feet wide in the clear. 

"(2) That the existing swing span of said bridge across the Ixiuisville and 
Portland Canal, be changed to a lift span giving a boi'izontal chearance of 200 
feet. and a vertical clearance, when open, of 78 feet above pool level of 412 
feet, U. S, datum. 

"And whereas, three years from the date of service of this notice, is a rea- 
sonable time in which to alter the said bridge as deserlbed above: 

"Now, therefore, in obédience to, and by virtue of, section eighteen of an act. 
of tbe Congress of tbe United States entitled 'An act mailing appropriations 
for the construction, repair, and préservation of certain public works on riv- 
ers and harbors, and for other purposes,' approved March 3, 1899, the Secre- 
tary of War does hereby notify the said Louisville Bridge Company to alter 
the said bridge as deserlbed above, and prescribes that said altérations shall 
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be mode and complétée! on or Iiefore tliree yeai-s from tlie date of service 
hereof. [Signod] Lindlej' M. Garrison, Secretary of War." 

The response of the Bridge Company to this notice was as follows : 
"Louisville Bridge Company. 
"President's Office. 

"Louisville, Nov. 26, 1915. 
"To the Secretary of War, Washington, D. C: 

"In re Reconstruction of Superstructure of Louisville Bridge. 

"Referiing to the eorrespondence and conférence heretofore had coucem- 
ing the above matter, I beg to advise you that I am Instructed to say: 

"First. The Louisville Bridge Company claims and Insists on the right to 
renew its superstructure on the existing masonry, without making any chang- 
es in the length of any of the existing spans, so that, when completed, it will 
not interfère with navigation any more than it does now. 

Second. The company intends to at once commence and continue the work 
of renewing its superstructure as above stated, it being its purpose to flrst 
reconstruct the flve northern spans of the bridge, including the span over the 
Indiana ehannel. 

"If you désire It, detailed plans showing the proposed reconstruction will 
be furuished you. 

"Very respectfuUy, [Signed] Chas. II. Gibson, Président." 

In this situation the United States filed its bill of complaint agaïnst 
the défendant, in which, having stated in substance that the défendant 
had failed and refused, and intended to continue to fail and refuse, 
to comply with the notice given by the Secretary of War, prayed the 
court to enjoin the défendant from erecting, or causing to be erected, 
or from taking any steps whatsoever towards the érection, or the caus- 
ing of the érection, of a bridge contrary to the requirements set forth 
in the notice of the Secretary of War aforesaid, or from reconstruct- 
ing the superstructure of its présent bridge upon its présent piers in 
such a manner as to leave a span contrary to the provisions of said 
order and notice of the Secretary of War, or from taking any steps 
whatsoever to that end, or from doing any of the matters or things 
which it threatens to do in its letter of November 26, 1915. 

The défendant answered the bill, and the parties filed a stipulation 
agreeing that the material f acts were as therein set forth ; but we 
are stating only such of them as may be essential for présent purposes. 
One clause in their agreement was in this language, namely: 

"It is expressly agreed and hère stipulated between complainant and re- 
spondent that the sole question to be determine<l in this case is the legality 
of the order of the Secretary of War as applied to the bridge of the resyoud- 
ent." 

The case thus presented is of very great importance, alike to the de- 
fendant and to the public, and the gênerai question upon which it is 
agreed the décision must turn, and varions illustrative propositions 
supposed more or less to bear upon it, hâve been dlscussed with great 
earnestness and ability. While, in view of the certainty of an appeal, 
it is not necessary that we should go into much détail, we will, as 
briefly and clearly as may be, state the grounds upon which we rest 
our conclusion. 

[1] Section 18 of the act of 1899 has often been under considéra- 
tion by the Svipreme Court. Its constitutionality has been called in 
233 F.— 18 
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question, but tlie court distinctly held it to be constitutional in Union 
Bridge Co. v. United States, 204 U. S. 364, 388, 27 Sup. Ct. 367, 51 
L. Ed. 523, Monongahela Bridge Co. v. United States, 216 U. S. 177, 
30 Sup. Ct. 356, 54 L. Ed. 435, and Hannibal Bridge Co. v. United 
States, 221 U. S. 194, 31 Sup. Ct. 603, 55 L. Ed. 699. 

While this gênerai proposition must be regarded as settled, never- 
theless attempted applications of the provisions of the section possibly 
might be subject to constitutional restriction. To illustrate: There 
is no clause in the act of 1862, or in that of 1865, either authorizing 
or forbidding renewals of the superstructure. There is no clause in 
either act reserving the power to amend its provisions, and there is 
nothing in section 18 of the act of 1899 which gives or contemplâtes 
the giving of compensation to the owner of a bridge in case the Secre- 
tary of War shall act under its provisions. In view of this condition 
of applicable législation, the défendant insists that the Secretary's or- 
der, though within the letter of the statute, would, if enforced, be an 
unconstitutional violation of its rights, first, because, in the absence of 
the réservation of the right to amend the previous acts, Congress could 
not make section 18 of the act of 1899 applicable to this bridge ; and, 
second, because to put the Secretary's order into effect would take 
the defendant's property to the extent of at least $450,000 for public 
use without compensation, in violation of the fîfth amendment to 
the Constitution of the United States. The last of thèse propositions 
must be regarded as having been definitely foreclosed whenthe Su- 
prême Court in Hannibal Bridge Co. v. United States, 221 U. S, 194, 
205, 31 Sup. Ct. 603, 606 (55 h. Ed. 699), said: 

"It is also firnTly settled tliat such altérations of bridges over the navigablt» 
waters of tlie T'nlted States as tlie Cliief of Engineers recommended, and as 
Hie Secretary of War requlred to be iiiade after notice and hearing the par- 
ties interested, was not a talvlng of tlie proiierty of the owuers of such bridges 
within the meaning of the Constitution. Union Bridge Company v. United 
States, 204 V. S. aiU [27 Sup. Ct. 307, 51 L. Ed. ,5231 ; Monongahela Bridge Co. 
V. United States, 216 U. S. 177 [30 Sup. Ct. 356, 54 L. Ed. 4351 ; Field v. Clarlv, 
143 TT. S. 649 [12 Sup. Ct. 495, 36 L. M. 294] ; Buttfleld v. Strauahan, 192 U. 
S. 470 [24 Sup. a. 349, 48 L. Ed. 525]." 

[2, 3] But tlie question whether section 18 of the act of 1899 can 
be applied to this case, in the absence from the acts of 1862 and 1865 
of any réservation of the right to amend them, and without providing 
for compiensation, is of vital importance, and cannot be so easily dis- 
posed of. We may examine the gênerai proposition from several 
standpoints. 

The act of July 14, 1862 (12 Stat. 569, c. 167), is entitled "An act 
to establish certain post roads." In its first and second sections it 
declared two certain bridges authorized by state législation to be law- 
ful structures. By the third section it was made lawf ul for other rail- 
road companies, pursuant to their respective charters, to build bridges 
across the upper Ohio river. The fourth section provided that "any 
bridge erected under the privilèges of this act" may be built in the 
way prescribed in the section. By the fifth section it is enacted that 
bridges erected under the provisions of the act shall be lawful struc- 
tures and known as post routes. The act of February 17, 1865, was, 
as we hâve seen, supplemental to the act of 1862, and amended it, so 
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"as to authorize" two certain railroad companies, stockholders in the 
Louisville Bridge Company, to construct the railroad bridge now in 
question. The défendant is a Kentucky corporation, its charter being 
an act of the Législature of that state approved March 10, 1856, fcund 
in volume 2 of the Acts of 1855-56, at page 426, and which is therein 
declared to be a "public law." A proviso in the second section of the 
act is in thèse words : 

"Provided, that sald bridge shall be construeted so as not to obstruct navi- 
gation further tlian the laws of the United States and the décisions of the 
Suprême Court of the United States shall hold to be légal." i 

By another act of the Kentucky Législature (1 Acts 1861-63, p. 153) 
it was provided "that the charter of the Louisville Bridge Company, 
approved the lOth of March, 1856, be revived and confirmed to James 
Guthrie" ^ and others, who were invested with ail the powers and rights 
conferred by the charter. 

An act of the Législature of Kentucky approved February 14, 1856 
(1 Acts 1855-56, p. 15), reserved power in the Législature "to amend 
or repeal charters and other laws." This was the first appearance of 
this character of législation in a gênerai law of the state, but it has 
been carried forward in ail later compilations of our statutes, and it 
antedated ail the législation, either state or national, to which we hâve 
referred. 

It will be observed that the act of 1862 speaks of bridges erected 
under the "privilèges" of the act, and the act of 1865 so amends that 
of 1862 "as to authorize" certain railroads to build a bridge at the 
head of the Falls of the Ohio, and it is argued in behalf of the gov- 
ernment that the grant of the privilège and authority thus given to 
the Kentucky corporation did not make a contract with it. Undoubt- 
edly what was donc by the acts of 1862 and 1865 was only to give the 
Bridge Company the privilège and authority to erect a bridge as con- 
templated by its charter, proviso included. This made the bridge a law- 
ful structure — that is, a bridge built over a navigable stream under 
the sanction and authority of a law of the United States. The de- 
fendant was thus given a privilège indispensable to its existence, viz., 
that of permanently using for its own exclusive purposes part of the 
public domain extending f rom one bank of a navigable river to the 
other. In this way the défendant was enabled to erect and maintain 
a great and costly bridge, and has enjoyed the profitable privilège for 
many years. But do thèse facts bring into view anything which fills 
any définition of the word "contract"? It may not be possible to 
answer this question in the affirmative, in the absence from the acts 
of 1862 and 1865 of language which justifies the conclusion that Con- 
gress at the time had in contemplation either the making of a contract 
itself, or giving authority to the United States to make a contract in 

1 This proviso is substantially siirtilar to that in the charter of the Union 
Bridge Company, which is found in 204 U. S. at page 367, 27 Sup. Ct. 367, 51 
L. Ed. 523, and in that of the Monongahela Bridge Co., found In 216 U. S. 187, 
30 Sup. Ct. 356, 54 L. Ed. 435. 

2 Mr. Guthrie veas then président of the Louisville & Nashville Railroad 
Company. 



276 233 FEDERAL KBPOllïER 

the premises, which could not be altered or changed without the con- 
sent of the Bridge Company. 

That clause of the Constitution which inhibits state (though not 
fédéral) législation impairing the obligation of contra cts has been the 
subject of considération in innumerable cases, and the wisdom and 
justice of it hâve been vindicated beyond the possibility of further 
doubt, Beginning probably with the Dartmouth Collège Case, the 
Suprême Court has made many décisions annuUing state laws, which, 
in one way or another, had infringed this constitutional provision. 
Among those décisions were such as had applied it to state charters of 
corporations. Such charters were held to be contracts which could 
not, without the consent of the corporation, be changed, unless power 
to do so had been reserved. 

Resulting from this situation it becanie almost universally customary 
in state législation to reserve such power either in the charter itself 
or in the gênerai laws, as \\'a.s donc in Kentucky by the act of P'ebru- 
ary 14, 1856, supra. The custoni thus fixed from necessity in state 
législation began in 1869 out of abundant caution to manifest itself 
in congressional enactments respecting authority to build bridges over 
navigable waters, and in many of the cases against bridge companies 
such réservations simplified the questions to be decided. We cannot 
suppose, however, that this custom has been exalted into constitutional 
sanctity, nor that it has in any wise diminished or affected that power 
of Congress which finds its warrant in the provision that "the Con- 
gress shall hâve power * * * to regulate commerce vidth foreign 
nations, and among the several states" — words which, decided cases 
will possibly show, bave developed greater and more varied potentiali- 
ties than any similar number of words ever uttered by man. 

While in many instances Congress, had it seen fît to do so, might 
hâve ameliorated and softened some apparently harsh results by provi- 
sions requiring compensation therefor, it has not donc so in section 18 
of the act of 1899. Many instances of the ruthless results of législa- 
tion under the commerce clause of the Constitution bave appeared 
where the courts, and especially the Suprême Court, bave found no 
power to avoid them. The case of Louisville & Nashville R. R. Co. v. 
Mottley, 219 U. S. 467, 31 Sup. Ct. 265, 55 L. Ed. 297, 34 L. R. 
A. (N. S.) 671, is one of the most striking of thèse. There Mottley 
and his wife, in 1871, having been severely injured while traveling on 
one of the trains of the Railroad Company, made a contract with 
the Railroad Company whereby the parties settled the claims for com- 
pensation for the injuries inflicted by agreeing that the Railroad Com- 
pany should give the injured persons passes over its entire line of 
railroad during their natural lives respectively. This contract con- 
tinued in force for nearly 40 years, when the Railroad Company 
sought to annul it under the provisions o£ the Interstate Commerce 
Act of 1887, as amended in 1906 (Act June 29, 1906, c. 3591, 34 
Stat. 584), and the court held that that must be the resuit, because the 
contract must be considered to hâve been entered into in contempla- 
tion of the possibility that Congress might, at some future time, if 
the public interest demanded it, exert its power to annul it under the 
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commerce clause of the Constitution. Many instances were cited where 
similar principles were applied, and the court particularly emphasized 
what it had held in Addyston Pipe & Steel Co. v. United States, 175 U. 
S. 211, and quoted from page 228, 20 Sup. Ct. 96, at page 102 [44 L. 
Ed. 136], where, among other things, it had said: 

"The reasons wliich niay hâve oaused the framers of the Constitution to 
repose the ]M)\ver to reftulate Interstate commera» in Congress do iiot, however, 
nfl'ect or limit the exteiit of the power itself. In Gil)bons v. Ogden, supra [0 
\^'lleat. 1, « îi. FA. 28], tlie power was declared to be comîilete iu itself. and 
to aelinowledge no limitations other than are preserlted by the Constitution. 
T'nder this grant of power to Congress, that hody. In our judgment, may en- 
aet such législation as shall déclare void and pr(jhibit the performacce of any 
contract between indivlduals or coriiorations, where the natural and direct 
effect of sueh a contract will be, wlien carried ont. to dlrectly, and not as a 
niere incident to other and innocent pnrposes, rcgulate to any substantia! 
extent Interstate commerce (and when we speak of Interstate we also include 
in our meanlng foreign coinlnerce). We do not assent to the correctness of 
the proposition that the eonstitutional guaranty of liberty to tlie individual to 
enter into private coutracts limits the power of Congress and prevents it froni 
leglslating npon the subject of contracts of the class mentioned. The power 
to regulate interstate commerce is, as stated hy Chief .Justice Marsliall, full 
and complète In Congress, and there is no limitation in the grant of the power 
wlilcli excludes private contracts of tlie nature in question fronï the jurisdic- 
tiou of that body." 

The gênerai principle applied in the Mottley Case has, as the opin- 
ion shows, controlled several other cases, where it was held that the 
power of Congress to regulate commerce was unlimited, unless some 
provision in the Constitution itself could be found which interposed 
a barder. Thèse gênerai principles hâve a strong bearing upon the 
case before us. 

[4, 5] Whether or not there is a contract, express or implied, be- 
tween the United States and the défendant, arising out of the acts of 
1862 and 1865, and the érection, on the faith thereof, of the defend- 
ant's bridge, can the government alter or withdraw the privilège or 
authority given by those acts, and enforce against the défendant the 
provisions of section 18 of the art of 1899, without giving défendant 
compensation to be measured by the increased cost? Certainly nothing 
can be found in the language of either of the acts which indicates that 
Congress intended either to bind itself or to bind the United States 
not to modify or withdraw the privilège or authority given the défend- 
ant, or to require the United States to make compensation in case the 
Secretary of War acted under section 18. 

Nevertheless Judge Jackson, of the District Court of West Vir- 
ginia, in United States v. Parkersburg, etc., R. R. Co., 134 Fed. 969, 
972 (the Parkersburg Bridge Case), held that relief similar to that 
hère sought by the United States could not be granted without giving 
the défendant compensation. In support of this view he cited Mc- 
Gahey v. Virginia, 135 U. S. 693, 10 Sup. Ct. 972, 34 L. Ed. 304, 
though that case was one of many cases where the sole question in- 
volved was whether state législation could impair the obligation of a 
contract. The judgment of Judge Jackson was affirmed by the Cir- 
cuit Court of Appeals (Fourth Circuit) in 143 Fed. 224, 74 C. C. A. 



278 233 FEDERAL REPORTER 

354. The Syllabî to that report correctly show the points decided to 
be as f ollows : 

"1. The right. of a railroad company whicli constructed a bridge over a 
navigable stream, in conformity to the requirements of an act of Congi'ess au- 
thorizing the same to maintain such bridge as a lawful structure, ineludes the 
rlght to repair or to renew the superstructure when necessary to Its safe use. 
and where it is at ail times, both during and after the altération, kept and 
maintalned in eouforra'ity to the act, the courts hâve no power to enjoln the 
work or to abate the structure as a nuisance, on the ground that it is an un- 
lawful obstruction to navigation. 

"2. A railroad bridge over a navigable stream, bullt uuder authority of an 
act of Congress which contained no réservation as to repeal, modification, or 
altération, can only be required to be removed or replaced by a new bridge 
constructed, in accordance with Act March 3, 189!), e. 425, 30 Stat. 1121, by 
an act of Congress authorizing the same and providing for just compensation." 

The learned court, in its opinion, alluded to the case of Bridge Co. 
V. United States, 105 U. S. 470, 26 L. Ed. 1143, but said it was not 
applicable. Besides several cases decided by the lower fédéral courts, 
it cited the case of United States v. Cincinnati, etc., Co., 134 Fed. 
353, 67 C. C. A. 335, decided by the Circuit Court of Appeals of the 
Sixth Circuit, and which arose under an act approved April 2, 1888 
(25 Stat. 74, c. 53), the only important question being whether the 
replacement of a wooden bridge by an iron one was the érection of a 
new bridge, and this was decided in the négative. The court (143 Fed. 
224, 74 C. C. A. 354) also cited two cases decided by the Suprême 
Court, the earliest of which was Monongahela Navigation Co. v. Unit- 
ed States, 148 U. S. 312, 13 Sup. Ct. 622, 37 L. Ed. 463. That was 
a proceeding under an act of Congress for the condemnation by the 
United States for public use of property known as the "upper lock 
and dam" owned by the Navigation Company, and of course compen- 
sation was allowed. The other case cited by the court was United 
States v. Lynah, 188 U. S. 445, 23 Sup. Ct. 349, 47 L. Ed. 539, in 
which Lynah had sued the United States to recover the value of cer- 
tain land taken and appropriated by the government for the construc- 
tion of dams in the Savannah river. The court held that there was 
an implied contract to pay the value of the land taken and affirmed the 
judgment in favor of the plaintiff therefor. 

Whether or not the cases cited support the rulings in tlie Parkers- 
burg Bridge Case, we do not feel free to follow those rulings, because 
of what has been said in many later cases, although in United States 
V. Baltimore & Ohio R. R. Co., 229 U. S. 244, 254, 33 Sup. Ct. 850, 
853 (57 L, Ed. 1169), the Suprême Court said: 

"How far, if at ail, the grant of the rlght to build the bridge under the 
terms specified in the act of 1862, with no réservation of the rlght to alter or 
amend, will operate to limlt the power of Congress to directly legislate on the 
subject of the removal or altération of the bridge, is a question we are not 
hère concerned with, and therefore express no opinion upon it" 

— and although practically the same réservation was made in Bridge 
Co. V. United States, 105 U. S. 476, 26 L. Ed. 1143. While the ques- 
tion dîd not concern the court in those cases, in other cases, decided 
since that of the Parkersburg Bridge, it was given what we must 
suppose are such strong indications of its views as sufficiently to point 
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the course we must take ; Ihat is to say, it has laid down général rules 
upon gênerai principles that must be accepted by thîs court as con- 
trolling in this instance. 

In the Hannibal Bridge Case, already cited, 221 U. S. 205, 31 Sup. 
Ct. 603, 55 L. Ed. 699, the court distinctly ruled that requiring altér- 
ations in a bridge was not a taking of private property for public use. 
To the sanie effect had been its décisions in Union Bridge Co. v. 
United States, 204 U. S. 388, 27 Sup. Ct. 367, 51 L. Ed. 523. It 
likewise so held in Monongahela Bridge v. United States, 216 U. S. 
177, 193, 194, 30 Sup. Ct. 356, 360 (54 E. Ed. 435). In the latter case 
the court said: 

"Although the Brownsville Bridge wns orlgiually constructed under the au- 
thority of the commonwealth of Peimsylvania, aud may not, at the date of 
its érection, hâve been an Illégal structure or an unreasouable obstruction to 
navigation, in the condition, at that tlme, of commerce and navigation on the 
Monongahela river, the bridge must be taken as having been constructed witli 
knowledge, on the part of ull, of the paramount power of Congress to regu- 
late commerce among the states, and subject to the condition or possibillty 
that Congress might, at some time after its construction, and for the protec- 
tion or benefit of the public, exert its constitutional i)ovver to protect f ree navi- 
gation as It then was against unreasonable obstructions ; that the mère silence 
of Congress and its failure to directly interfère and prevent the original con- 
.struction of the bridge, under the authority of Pennsylvanla, imftosed no con- 
stitutional obiigatlo]) on the l'nited States to malte compensation for subsé- 
quent changes or altérations, whicli the public good, in its judgment, requlred 
to be made." 

In that case we find no réservation by the state of the right to 
amend the Bridge Company's charter. The charter of the Bridge 
Company, however, contained a proviso similar to that in defendant's 
charter. 216 U. S. 187, 30 Sup. Ct. 356, 54 L. Ed. 435. 

In the case of Union Bridge Co. v. United States, 204 U. S. at 
page 400, 27 Sup. Ct. 367, 51 L. Ed. 523, and in Hannibal Bridge 
Co. Case, 221 U. S. at page 207, 31 Sup. Ct. 603, 55 L. Ed. 699, the 
court used language in substance the same as that we hâve extracted 
from 216 U. S. 193, 194, 30 Sup. Ct. 356, 54 L. Ed. 435. The lesson 
we take frora this is that the gênerai principle thus stated will ultimate- 
ly be applied indiscriminately to cases where there was such réserva- 
tion and to those where there was none, and that the question reserved 
in United States v. Baltimore & Ohio R. R. Co., 229 U. S. 254, 33 
Sup. Ct. 850, 57 L. Ed. 1169, and in Bridge Co. v. United States, 
105 U. S. 476, 26 L. Ed. 1143, will be so determined as definitely to 
support the paramount authority of Congress over the navigable waters 
of the United States, regardless of the apparent injustice and hardship 
which the courts may be compelled to inflict, in the absence of an exer- 
cise by Congress of its exclusive power to. provide for compensation 
to owners of bridges situated as is the défendant in this case. Hard 
as this resuit may l)e, it cannot be barder than that of nuUifying con- 
tracts of great importance between individuals, as was done in the 
Mottley Case and many others. 

Clauses reserving power in Congress to amend a law granting au- 
thority to construct bridges over navigable waters seem first to bave 
been noticed by the Suprême Court in Bridge Co. v. United States, 105 
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U. S. 470, 476, 26 L. Ed. 1143. Speaking of it as a "new provision," 
Qiief Justice Waite said that its first appearance in congressional légis- 
lation on the subject of bridges is in tlie act of February 19, 1869 (15 
Stat. 272, c. 37), passed at tlie same session of Congress as the act then 
under considération. Of coin"se such provisions make tlie task of the 
courts easier, but it does not necessarily follow that we must hold 
that one Congress can prevent a succeeding Congress from exercising 
its power to regulate commerce by any faihire to make the réservation 
in acts like those of 1862, 1865, or 1899. This striltes us as being 
especially essential to the unfettered exercise by each succeeding Con- 
gress of the right to regulate commerce and to adjust législation for 
that purpose to new exigencies and conditions as they arise. If this 
power does not exist almost without limitation, we hâve read in vain 
rulings like those in Louisville & Nashville R. R. Co. v. Mottley, 219 
U. S., at page 480, 31 Sup. Ct. 265, at page 269 (55 L. Ed. 297, 34 
E. R. A. [N^ S.] 671), where it is said: 

"There are certain propositions at tlie base of this intiuiry wliicli we need 
not disenss at large, because they hâve become thorou,ffhly established in onr 
constitutional jurisprudence. One is that the power granted to Congress to 
regulate commerce amoug the states and vvlth forelgn nations Is complète iii 
itself, and is unrestrletod except by the limitations upon its authority to be 
found in the Constitution. Gibbons v. Ogden, 9 Wheat. 1 [6 Tj. Ed. 231 ; Browu 
V. Maryland, 12 Wheat. 419 [6 h. Ed. 6781; Addvston Pipe & Steel Co. v. 
T:'nited States. 175 U. S. 211. 229 [20 Sup. Ct. 96. 44 L. Ed. 136] : Scranton v. 
Whoeler, 179 V. S. 1,41. 162, 163 [21 Snp. Ct. 48, 4r> U Ed. 126] ; C, B. & Q. R. 
R. Co. V. Drainage Coni'rs, 200 U. S. 501 126 Sup. Ct. 341, 50 L, Ed. .TOO, 4 Ann. 
Cas. 1175] ; Union Bridge Co. v. United States, 204 U. S. 364. 400 [27 Sup. Ct. 
:i07, 51 L. Ed. 523] ; Atlantic Coast Une, etc., y. Riverside Mills, 219 U. S. 186. 
202 [31 Sup. Ot. 164, 55 U Ed. 167, 31 L. R. A. (X. S.) 7]." 

In the last of the cases quoted, on page 202 of 219 U. S., page 169 
of 31 Sup. Ct. (55 L. Ed. 167, 31 L. R. A. [N. S.] 7), the court said: 

"Undoubtedlj' the United States is a government of Umited and delegated 
powers, but in respect of those powers which havc l)een expressly delegated, 
the power to regulate commerce betweeii the states being one of theui, tlie 
power is absolute except as limited by other provisions of the Constitution 
itself." 

We find no provision in the Constitution which can in any wise 
limit the opération of the commerce clause in this connection, unless 
it be that one in the fifth amendment which requires compensation 
to be made when private property is taken for public use. If such 
property be directly taken by the government in order to accomplish 
some purpose of its own in the régulation of commerce, such, for 
example, as the building of a dam or harbor, the fîfth amendment 
would require compensation to be made to the owner. 

We take it, however, that compensation in every case must dépend 
upon the concurrence of two essential f acts : First, there must be 
an actual taking of property by the government; and, second, such 
takiiig must be for public use. Each of thèse factors is essential, 
though we may assume that the government would not take property 
for other than public uses. The Suprême Court, as we hâve seen, has 
frequently held that requiring a bridge company to change its super- 
structure over a navigable river, so that it will not unreasonably ob- 
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struct navigation, is not a "taking" of property by the United States 
at ail. The government in such cases takes no property and gets none. 
What it does, in this instance, and what it has donc in others, is to 
require the Bridge Company to comply with the promise it made when 
it accepted its charter, namely, to so construct its bridge as not to 
obstrnct navigation fnrther than the laws of the United States made 
it légal. The obligation of this promise is, we think, continuons ; and 
section 18 of the act of 1899 is as operative upon defendant's bridge 
as it is upon any other within its purview. 

[6] Besides, the defendant's bridge, like others, must be considered 
as having been built in contemplation of the possibility of the exer- 
cise by Congress of its constitutional right and duty to require altéra- 
tions when necessary for the régulation of commerce. But if the 
Bridge Company, either upon an implied contract to compensate it or 
upon any équitable ground, has any claim against the United States 
grovving out of the acts of the Secretary of War, it can sue in the 
Court of Claims under section 145 of the Judicial Code, and always it 
can appeal to Congress. In order that we may not obstruct in any 
way those avenues to relief, we express no opinion as to whether or 
not any obligation upon the United States can be implied from the 
facts cleveloped in this case. We think, indeed, that, whether there 
was a contract or not, section 18 must be enforced, leaving the question 
of compensation to be settled elsewhere — this court being powerless, 
though, if the court had been convinced that any sort of contract had 
been made which required compensation by the United States in case 
its powers were exercised nnder that section, it possibly was within 
the court's discrétion to refuse an injunction until the equity arising 
out of that situation had been donc by the government, thus leaving 
each party to its remédies at law. 

It may further illustrate our views to add the suggestion that if 
proposed législation, fairly considered, is a régulation of Interstate or 
foreign commerce, the constitutional power of Congress to pass it 
cannot be afïected by anything a previous Congress may hâve donc 
short of express contract or pledge of public faith, though such pre- 
vious action may greatly affect the question of the wisdom or the 
justice of the proposed measure in the estimation of those who are 
to vote upon it. 

At the argument many cases were cited by one side or the other 
bearing upon illustrative contentions, but we think none of them 
should modify the conclusions we hâve reached. They do not, there- 
fore, seem to require further notice, though they hâve not been over- 
looked. 

After very careful considération of the laws of the United States, 
the charter of the défendant, and the décisions of the Suprême Court 
in connection with the stipulated facts we hâve been forced to con- 
clude : 

First. That, although there was no réservation of the right to 
amend the acts of 1862 and 1865, it was, under the Constitution, with- 
in the power of Congress to enact section 18 of the act of 1899, and 
other similar législation affecting bridges over navigable waters. 
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Second. That carrying into effect the order of the Secretary of 
War will not constitute the taking of any of the property of the de- 
fendant by the government for public use. 

Third. That, as Congress has made no provision for compensation 
to the bridge owner in such cases, this court has no power over the 
subject. 

Fourth. That the charter of the défendant required it to construct 
its bridge so as not to obstruct navigation further than the laws of the 
United States and the décisions of the Svipreme Court sliould hold 
to be légal, which, we think, means that the construction shall alvvays 
meet those requirements ; and 

Fifth. That, whether or not there is a contract between plaintiff 
and défendant, the order of the Secretary of War is enforceable, leav- 
ing Congress, or the Court of Claims, to détermine the question of com- 
pensation; they alone, in their respective sphères, having power 
over it. 

We therefore hold that the order of the Secretary of War is a legaî 
order as applied to defendant's bridge, and that the injunction prayed 
for should be granted. What should be the précise form of the order 
can be carefully considcred, but it should provide that granting the 
injunction is without préjudice to the defendant's right to seek or sue 
for any compensation to which it may be entitled. 



CKESCENT MFG. CO. v. WILSON, State Com'r of Agriculture. 
(District Court, N. I). New York. May 12, 1916.) 

1. CoMMEnc'E i®=38 — l'owBR OF State to Make Kegxii.ations — DiscLosuBK or 

Ingrédients. 

(\mgress not luiviug legislated on that subject, It is within the police 
Viowor of a state to require food products sold therein to be so marljed as 
to disclose tlieir ingredietits, in addition to the requirements of Food and 
Dniî-'s Act .lune 30, 1906, c. 3915, 34 Stat. 768 (Comp. St. 1913, §§ 8717- 
872.S), so long as the formula for tlieir préparations or corupouudlng is 
not required to be dlsolosed. 

[Ed. >?ote. — For othor cases, see Commerce, Cent. Dig. § 5; Dec. Dig. 
®=>8.1 

2. Commerce i©==>8 — State Régulations — Construction of Statute. 

Agricultural Jaiw (Consol. Laws N. Y. e. l), as amended by Laws 1914, 
c. 404, in case of mixtures and combinations forming proprletary food pro- 
duçts, and wJilch do not contain any added polsonous or deleterious in- 
grédient, compels the dlsclosure by label, brand, or tag of their character 
and constituents, and in such respect is not in conflict with the fédéral 
Food and Drugs Act. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 5; Dec. Dig. 
<S=>8.] 

In Equity. Suit by the Crescent Manufacturing Company against 
Charles S. Wilson, Commissioner of the Department of Agriculture 
of the State of New York. On application for preliminary injunction. 
Denied. 

Application for a preliminary injunction on order to show cause. Thls is 
a suit, in equity to restrain the défendant, commissioner of agriculture of the 

i®=>For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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State of New York from carrying out and enforciiig a threatened course of 
action having for its objeet, it Is alleged, the exclusion from the state of 
New York of "Maplelne," a food product made by complainant In the state 
«f Washington, and extenslvely transported in Interstate commerce into the 
state of New York, and there supplied to complainant's customers. 

William T. Byrne, Albany, N. Y., for complainant. 

Egburt E. Woodbury, Atty. Gen., of Albany, N. Y. (Charles M. 
Stern, Deputy Atty. Gen., of Albany, N. Y., of counsel), for défend- 
ant. 

RAY, District Judge. The complainant is a corporation of the 
state of Washington, U. S. A., and now and for some years has been 
engaged in the manufacture and sale of varions food products, includ- 
ing spices, flavoring extracts, coffee, baking powder, and a proprietary 
food product known and sold as "Mapleine," and labeled : 

"Crescent (Ti'ade-Mark) Cresccnt Maplelne. Reg. II. S. Pat. Office. Ma- 
pleine. Contains no uiaple sugar, syrup nor sap, but produces a taste similar 
to maple. Made only by Crescent Mfg. Co., Seattle, U. S. A." 

The registered trade-mark consists of a cre.scent and the words 
therein "(Trade-Mark) Crescent Mapleine." It is alleged, and not 
denied, that this Mapleine is a food product, and that it contains no 
ingrédient in any way uuwholesome, or injurious, or deleterious to 
health; is not an imitation of, or offered for sale under, the distinc- 
tive name of another article; is not mixed, colored, powdered, or 
stained in a manner whereby damage or inferiority is concealed, so 
that when sold or offered for sale it deceives or tends to deceive the 
purchaser; that the package and carton containing it does not bear 
any statement regarding the ingrédients or the substances contained 
therein which is false or misleading in any particular; and that the 
same is branded in such manner as to show the city and state in which 
it is manufactured and produced. It is also alleged, and not denied, 
that the complainant is the sole owner and proprietor of the trade 
formula for compounding same, and that the disclosure of such trade 
formula would operate to take away the complainant's property therein 
without due process of law. It is also alleged that the complainant, 
in manufacturing and selling such food product, and in transporting 
same in interstate commerce, has complied and now compiles with 
the several acts of Congress relating thereto. 

The défendant, Charles S. Wilson, the commissioner of the de- 
partment of agriculture of the state of New York, claims to justify 
and défend his action thus far taken, and his threatened action, on 
the ground that "Mapleine," or "Crescent Mapleine," is not a "dis- 
tinctive name," but is made up of the word "Maple" with a suffix "ine" 
tending to leave the impression that the substance, whatever it may 
be, is the product of "maple" ; also that, this "Mapleine" being a com- 
pound or mixture and not falling within any of the exceptions to the 
law, the complainant should label or brand or tag the containers or 
cartons so as to show tlie actual character and constituents thereof. 
I do not see that it is proposed to compel the complainant to disclose 
its formula for mixing and compounding thèse ingrédients. This 
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disclosure of the constituents atid their character is exactly what the 
complainant does not désire or wish to do, as such disclosure, it con- 
tends, would destroy the value of its secret formula and its trade in 
such article. The chemist employed by the state has made an analysis 
of "Mapleine," and says it contains alcohol by volume 19.87 per cent., 
solids 29.8 per cent., and spécifie gravity of 1.097. He does not state 
further as to the contents, but there is no claim or contention that there 
is any deleterious, or unhealthful, or unwholesome ingrédient con- 
tained therein, or that it is not a food product. The main claim is that 
the name tends to give the impression it contains or is made from 
"maple," M^hen it is not, and that the .state in the exercise of its police 
power has the right to compel disclosure of the ingrédients. 

[1] It may be rcgarded as settled that the fédéral Constitution pro- 
hibits a state from regulating Interstate commerce. Foote v. Maryland, 
232 U. S. 494, 34 Sup. Ct. 377, 58 L. Ed. 698. But it is also settled 
that "Regulating the sale of food {or domestic animais is properly 
within the scope of the state police power, and the vendors of such 
food are not dcprived of their property without due process of law 
by a régulation requiring disclosure of ingrédients and minimum 
percentage of fat and proteins, disclosure of the formula for com- 
bination not beinq reqiiired." Savage v. Jones, 225 U. S. 501, 528, 
539, 32 Sup. Ct.'7]5, 56 L. Ed. 1182; Standard Stock Food Co. v. 
Wright, 225 U. S. 540, 32 Sup. Ct. 784, 56 L. Ed. 1197. If the state 
niay do this as to foods for domestic animais, it may do the same as 
to foods for human consumption. "Where an act of Congress, relat- 
ing to a subject on which the state may act also, limits its prohibi- 
tions, it Icaves the subject open to state régulation as to the prohibi- 
tions which are unenumerated." Savage v. Jones, supra. "Although 
the Food and Drugs Act prohibits misbranding it does not require 
publication of ingrédients, and in that respect the field is left open for 
state législation." Savage v. Jones, supra; Anderson v. Pacific Coast 
S. Co., 225 U. S. 187, 32 Sup. Ct. 626, 56 L. Ed. 1047 (pilotage 
laws); Atlantic Coast Une v. Georgia, 234 U. S. 280, 34 Sup. Ct. 
829, 58 L. Ed. 1312 (safety devices); Sligh v. Kirkwood, 237 U. 
S. 52, 35 Sup. Ct. 501, 59 L. Ed. 835 (citrus fruits). In Foote v. 
Maryland, supra, the court says : 

"The Constitution proliilnts a state from regulating interstate commerce, 
but at the same time nuthorlzes the collection of the necessary expenses of 
Its inspection laws with the resuit that interstate commerce is to that extent 
lawfully burflened. Inspection is intended to deternnne the weight, eoyidition, 
quantity, and quality of marchandise to be sold within or beyond the state's 
borders." 

If it be proper for the state to ascertain the quality, why may it 
not know the constituents? In Sligh v. Kirkwood, supra, a law of 
the state of Florida (chapter 6236, § 1, Laws Fia. 1911 [Comp. Laws 
1914, § 1143p]) prohibits the delivery for shipment of citrus fruits 
immature or otherwise unfit for consumption, and by the Suprême 
Court of the United States this law was held not unconstitutional as 
an attempt to regulate interstate commerce, and also that : 

"The provisions of the fédéral B^ood and Drugs Act relutlng to shipment 
in interstate commerce of fruit in filthy, decomposed, or putrid condition do 
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not apply to fruit nnfit for consumption because greeu or immature. Congres» 
has not covered the latter fleld." 

It would seem clear that Congress has not covered the field of dis- 
closure of the ingrédients of a food product designed for human con- 
sumption and moved or moving in interstate commerce f rom one state 
into the state of New York or any other state for sale there, and that 
the several states in the exercise of the police power are at liberty and 
free to legislate on that subject, and lawfuUy provide by law for a dis- 
closure of the name of the ingrédients entering into the composition 
or compounding of such food mixtures, so long as the disclosure of 
the formula for compounding such food mixture is not required. 

The défendant also claims that the word "Mapleine" is not a dis- 
tinctive name as applied to a food compound. I know of no food 
product known as or having the name or désignation "maple." We 
hâve maple trees, sap of the maple trees or maple syrup, maple sugar or 
sugar of maple. Maple is the name of a genus of tree, and not the name 
of a food, and we hâve near a hundred of the species, such as the red, 
scarlet, or swamp maple tree, and the silver leaf maple. A régulation 
of the United States Department of Agriculture defines a distinctive 
name, saymg: 

"A distinctive name i.s a trade, arbitrary, or fancy name whieh clearly dis- 
tingulslies a food product, mixture, or compound from any other food product, 
mixture, or compoiind." 

In this case we hâve diversity of citizenship and an amount or value 
in controversy in excess of the sum of $3,000 exclusive of interest 
and costs, and the bill charges that the défendant is arbitrarily and 
unlawfully denouncing the complainant's trade in and sale of this 
food product in the state of New York as unlawful, and threatening 
its customers with suits and prosecutions if they continue to deal in 
or sell such product, and that défendant justifies such conduct on the 
sole ground that the complainant's food product, "Mapleine," is not 
so labeled as to show the various ingrédients of the mixture. The 
défendant has no right, by virtue or color of bis office, or otherwise, 
to interfère with complainant's sales of such food product, unless 
authorized so ta do by some statutory authority, and to justify the 
conduct complained of it must appear that the défendant has the 
right under the laws of the state of New York to compel the disclosure 
of the ingrédients composing ail proprietary food products which are 
mixtures or compounds, combinations, imitations, or blends, placed on 
the market and sold or offered for sale in said state, irrespective of 
any claim of adultération or misbranding, otherwise than by simply 
failing by label thereon to disclose the ingrédients of the food com- 
pound. This is what this case comes to under the allégations of the 
bill and the answering affidavits. 

[2] This leads us to a considération of the New York Agricultural 
Law (chapter 494, Laws of 1914), and entitled "An act to amend the 
Agricultural Law in relation to adulterated or misbranded food." The 
title of the act indicates its purpose. It is intended to reach to mis- 
branding and adultération of fcod products. The act prohibits the 
sale or the offering or exposure for sale of "any article of food which 
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is adulterated or misbranded within the meaning of this article" (the 
law referred to). "Food" is defined to be ail articles used for food, 
confectionery, or condiments, by man, whether simple, mixed, or com- 
pound. Section 201 of the act (Consol. Laws, c. 1) provides:, 

"Définition of Adulterated or Mishi-anded Food. * * * In the case of 
food an article slmll be deemed to be adulterated: 

"1. If any substance or substances has or hâve been mixed or packed with 
it so as to reduce or lower or Injuriously aft'ect its quallty or strength, so that 
such product, when offered for sale, shall deeeive or tend to deceive the pur- 
chaser. 

"2. If any substance or substances has or hâve been substltuted wholly 
or in part for the article, so that the product, when sold or offered for sale, 
.sliall deceive or tend to deceive the purchaser. 

"3. If any valuable constituent of the article has been wholly or in part 
abstracted, so that the product, when sold or offered for sale, shall deceive 
or tend to deceive the purchaser. 

"■i. If it contaiiis any added poisonous ingrédient or any ingrédient which 
may render such article injurions to the health of the person consuming it. 

"5. If it consists in whole or in part of a fllthy, decomposed or putrid 
animal or vegetable substance, or any portion of au animal unflt for food, 
whether manufacturc;d or not, or if it is the product of a diseased animal, or 
one that has died otherwise than by slaughter. 

"6. If it contains methyl or wood alcohol, in any of its forms, or any 
uiethylated préparation made from it. 

"An article of food shall be deemed to be misbranded: 

"1. If it be an imitation of or offered for sale under the distinctivé name of 
smother article. 

"2. If it be mixed, colored, powdered or stained in a manner whereby 
damage or inferiority is eoncealed, so that such product, when sold or offered 
for sale, shall deeeive or tend to deceive the purchaser. 

"3. If the package containing it or its label shall bear any statement re- 
garding the ingrédients or the substances contalued therein, which statement 
shall be false or misleading in any particular, or if the same is falsely 
branded as to the state or territory in which it is nianufactured or produced 
or if it shall be contained in, or served in or from any bot.tle or réceptacle 
falsely marked, labeled or branded as to the naine of the person, persons or 
i'oi-porations manufacturing the same; provided, that an article of food 
which does not contain any added poisonous or deleterious ingrédients shall 
not be deemed to be adulterated or misbranded in the following cases: 

"Fîrst. In the case of mixtures or compounds which may be now or from 
time to time hereafter known as articles of food, under thelr own distinctivé 
names and not ineluded in définition first or third of misbranded articles of 
food in this section. 

"Second. In the case of articles labeled, branded or tagged so as to plainly 
indieate that they are mixtures, compounds, combinations, imitations or 
Dlends: provided, that the same shall be labeled, branded or tagged so as to 
show the character and constitucnts thereof: and provided further, that 
nothiug in this article shall be construed as retpiiring or compelllng pro- 
prietors or mannfacturers of proprietary foods which contain no unwhole- 
some added ingrédients to disclose their trade forunilas, except in so far as 
tlie provisions of this article may re(piire to secure freedom from adultération 
<ir imitation." 

According to the bill of complaint there is no pretense by défendant 
of any act which will deceive or tend to deceive the purchaser of this 
food article, or of the adding of any poisonous or deleterious in- 
grédient, or of any ingrédient which may make same injurious to the 
health of the consumer, or that it contains any filthy decomposed or 
putrid animal or vegetable substance, or any portion of an animal 
unfit for food or that it is the product of any animal, or that it con- 
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tains methyl or wood alcohol in any of its forms, or any methylated 
préparation made from it. Therefore défendant makes no daim that 
the complainant's food product is adulterated. The bill of complaint 
allèges that défendant makes no claim that the food product is an 
imitation, or ofifered for sale under the distinctive name of another 
article, or that it is mixed, colored, powdered, or stained in any man- 
ner whereby damage or inferiority is concealed, so as to deceive or 
tend to deceive a purchaser. 

According to the allégations of the complaint défendant does not 
claim that the package containing this food, or its label, bears any 
statement which is false or misleading in any particular, or that it is 
falsely branded as to the state or territory where produced, or that it 
is contained in any réceptacle falsely marked, etc., as to the name of 
the manufacturer. Now comes the proviso that an article of food 
which does not contain any added poisonous or deleterious ingrédients 
should "not be deemed to be adulterated or misbranded in the follow- 
ing cases" : First, in the case of mixtures or compounds which may bc 
now or from time to time hereafter known as articles of food, under 
their own distinctive nantis and not included in définition first or third 
of misbranded articles of food in this section. Clearly this food prod- 
uct is sold under its own distinctive name, "Mapleine," and is not an 
imitation of or ofïered for sale under the distinctive name of another 
article. Clearly this food product is not included in définition third. 
Inasmuch as it does not contain any added poisonous or deleterious 
ingrédient and being a mixture, compound or combination, it is not 
deemed adulterated if labeled, branded, or tagged so as to plainly in- 
dicate it is a mixture, compound, combination, imitation, or blend (and 
this is so labeled), except that in such case (provided it would other- 
Tuise be deemed misbranded?) it is not so regarded if labeled, branded. 
or tagged so as to show the character and constituents thereof; and 
it is then further provided that nothing in the act shall be construed 
as requiring or compelling proprietors or manufacturers of proprietary 
foods which contain no unwholesome added ingrédients to disclosc 
their trade formulas, except in so far as the provisions of this article 
■may require to secure freedoni from adultération or imitation. It 
comes to the proposition whether or not a food mixture or compound 
is regarded as mi.sbranded and so declared unless labeled so as to show 
the character and constituents thereof when the state commissioner of 
agriculture décides it is necessary to bave a disclosure of the ingrédi- 
ents for the purpose of securing freedom from adultération or imita- 
tion. 

It seems to me clear that when the commissioner of the department 
of agriculture of the state of New York décides that a disclosure to 
him of the ingrédients of a mixture constituting a proprietary food 
product on sale in the state of New York is necessary to secure free- 
dom from adultération or imitation he has the right and power to re- 
quire such disclosure and to enforce his décision in ail lawful ways. 
If the constituents of svich a food product are disclosed, the formula, 
or mode and manner of mixing and proportions, is not necessarily dis- 
closed to him, and certain it is that the chemical formula is not neces- 
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sarily disclosed. It may be and may not be in effect disclosed, but 
this is far from a disclosure to the gênerai public by label. 

i am of the opinion tliat the Agrictiltural Law of the state of New 
York has entered the domain of the adultération and misbranding of 
food products, and has lawfully gone beyond what the Congress of 
the United States has done or attempted to do, and has provided that 
in the case of mixtures or compounds known as foods under their 
own distinctive names they are misbranded, if labeled, branded, or 
tagged so as to plainly indicate they are mixtures, compounds, combi- 
nations, imitations, or blends, but are not also so labeled, branded, 
or tagged as to show the character and constituents thereof, and de- 
clared that if this is not done such mixtures or compounds are deem- 
ed and declared misbranded, even when they contain no added poison- 
ous or deleterious ingrédients. True, the construction and wording 
of the statute is peculiar. It is not directly declared that food products 
made up of mixtures or compounds, or of combinations or blends, and 
containing no added poisonous or deleterious ingrédient, shall be 
deemed misbranded uniess so labeled, branded, or tagged as to show 
they are such, and also the character and the constituents thereof. If 
this was intended, it would hâve been easy to so say in clear and 
unambiguous terms. The requirement, if it exists, is. found in the 
proviso declaring in what cases foods shall tiot be deemed misbranded. 
I do not find that the courts of the state of New York hâve construed 
this statute in this aspect, and my attention is not called to any dé- 
cision on this particular question. 

This statute is capable of two readings: (1) That an article of 
food which does not contain any added poisonous or deleterious in- 
grédients, and hereinbefore declared adulterated or, misbranded, shall 
not be deemed to be adulterated or misbranded in the case of articles 
labeled, branded, or tagged so as to plainly indicate that they are mix- 
tures, compounds, combinations, or blends, in which case the same, 
if within the définition of adulterated or misbranded articles hereto- 
fore given, shall be labeled, branded, or tagged so as to show the char- 
acter and constituents thereof or be deemed misbranded, and (2) after 
affirmatively defining misbranded articles, except that an article of 
food which does not contain any added poisonous or deleterious in- 
grédients shall not be deemed to be adulterated or misbranded in the 
case of articles so labeled, branded, or tagged as to plainly indicate 
that they are mixtures, compounds, combinations, imitations, or blends, 
except or provided that in such case the same shall be labeled, branded, 
or tagged so as to show the character and constituents thereof or be 
deemed misbranded. This last construction would make it imperative 
that ail food mixtures, compounds, combinations, imitations, and blends 
not containing added poisonous or deleterious ingrédients be not only 
so labeled, branded, or tagged as to show they are mixtures, etc., but 
also the character and constituents thereof. 

Again, the exceptions may be regarded as adding to the list of mis- 
branded food combinations or compounds ail mixtures, compounds, 
combinations, imitations, or blends so labeled, branded, or tagged as 
to show they are mixtures or compounds, etc., but which are not so 
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labeled as to show their character and constituents. This statute ei- 
ther déclares what foods are misbranded, and then by exception dé- 
clares what foods are not misbranded, if otherwise within the défi- 
nition of misbranded food articles, or it first déclares what foods are 
misbranded, and then provides by way of exception that certain foods 
are not misbranded, and then by way of another exception adds to the 
prior list of misbranded foods those which consist of mixtures, com- 
pounds, combinations, imitations, or blends which are not so labeled, 
branded, or tagged as to show the character and constituents thereof. 
If this is done, it is accomplished in a blind, back-handed, and equivo- 
cal manner, and not by pîain language. If done, it is by inference, 
and we must read the statute as first declaring certain articles of food 
misbranded, and then as declaring that certain articles of food are 
not misbranded "in the foUowing cases," and then in one of those 
cases where the food is declared not misbranded declaring and en- 
acting that it is misbranded unless it is (in the case of a mixture, etc.) 
so labeled, branded, or tagged as to show, not only that it is a com- 
pound or mixture, but the character and constituents thereof. 

I am uncertain as to the construction that should be placed on this 
statute, but am constrained to the view that the New York statute, 
in the case of mixtures and combinations forming a proprietary food 
product and which do not contain any added poisonous or deleterious 
article compels the disclosure by label, brand, or tag of their char- 
acter and constituents. This statute, as seen, is not in conflict with 
the fédéral statute. People v. Butler, 134 App. Div. 151, 118 N. Y. 
Supp. 849, and People v. Luke, 122 App. Div. 64, 68, 106 N. Y. Supp. 
621, throw little, if any, light on the question involved hère, although 
Judge McLennan, in People v. Luke, supra, 122 App. Div, 68, 106 
N. Y. Supp. 624, does say : 

"Where articles of food are labeled, branded, or tagged so as to indieate 
that they are compounds, combinations, imitations, or blends. there Is no 
liabllity under the statute, provided the same shall be labeled, branded, or 
tagged so as to show the character and constituents thereof." 

If I am correct in my conclusions, the défendant in his officiai ca- 
pacity has the right to enforce the law by notice, demand, and ap- 
peals to the courts, so long as he does not seek to compel a disclo- 
sure of the formula, and only seeks to compel the affixing of a brand 
or tag which discloses the character and constituents of the mixture. 

I find nothing in McDermott v. Wisconsin, 228 U. S. 115, 33 Sup. 
Ct. 431, 57 L. Ed. 754, 47 L. R. A. (N. S.) 984, Ann. Cas. 1915A, 39, 
in conflict with this conclusion. There it was held: 

"Conceding to the state the authorlty to make régulations consistent with 
the fédéral law for the further protection of its eitizens against impure and 
misbranded food and drugs, we think to permit such régulation as is embodied 
in this statute is to permit a state to discrédit and burden legitimate fédéral 
régulations of Interstate commerce, to destroy rights arising out of the fédér- 
al statute which hâve accrued both to the government and the shipper, and to 
impair the effect of a fédéral law which has been enacted under the constltu- 
tional power of Congress over the subject. 

"To require the removal or destruction before the goods are sold of the 
évidence which Congress has, by the Food and Drugs Act, as we shall see, 
provided may be examined to détermine the compliance or noncompliance with 
233 F.— 19 
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the régulations of the fédéral law, is beyond the power of the state. The 
Wiseonsin act which permlts the sale of articles subject to the régulations of 
Interstate commerce only upon condition that they contain the exclusive 
labels required by the statute is an act in excess of its legitimate pow- 

^Y, * » * 

"The législative means provided in the fédéral law for its own enforcement 
may not be thwarted by state législation having a direct efCect to impair the 
effectuai exercise of such means. 

"For the reasons stated, the statute of Wiseonsin, in forhidding ail labels 
other than the one it prescrihed, is invalid, and it foUows that the judgments 
of the state court afflrming the convictions of the plaintiffs in error for selling 
the articles in question without the exclusive braud required by the state, 
must be reversed." 

Injunction denied. 



HOGG V. MAXWELL et al. 
(District Court, S. D. New York. May 23. 1916.) 

1. DivoKCE iS=»240(l) — HusBAND AND WiFE <S=5298(1) — Séparation— Mainte- 

NAKCE. 

Where a husband and wife separate, the wife is not absolutely entitled 
to one-third of her husband's income, nor does this rule apply to the grant- 
Ing of alimony ; every case standing on its own f acts. 

[Ed. Note. — For other cases, see Divorce, Cent. Dlg. §§ 675, 680; Dec. 
Dig. <ê=j240(1); Husband and Wife, Cent. Dig. § 1093; Dec. Dig. <S= 
298(1).] 

2. Husband and Wife <S=278(5) — Séparation— Sepabation Ageeement. 

Where a husband and wife separated, and, neither desirlng an action in 
the courts, entered Into a contract whereby the husband was to pay the 
wife $5,200 per year during her natural life or until her remarriage as a 
separate maintenance, and the wife was represented by able and zealous 
counsel, such agreement will not be disturbed, after the death of the hus- 
band, on the ground that the husband's income entitled her to a greater 
sum ; it appeariiig before the settlement that the wife, who was represent- 
ed by counsel, asserted the husband was a mUlionaire, and that the hus- 
band and hls counsel made the oiïer aceepted, stating that it might be ac- 
cepted or the wife would hâve to seek redress in the proper forum. 

lEd. Note. — For other cases, see Husband and Wife, Cent. Dig. § 1052 ; 
Dec. Dig. ®=j278(5).] 

In Equity. Bill by Caroline F. Hogg against Lascelles C. Maxwell 
and Thomas Y. Crafts, as executors of Charles B. Hogg, deceased, and 
others. Bill dismissed. 

Wood, Cooke & Seitz, of New York City (William G. Cooke, of New 
York City, of counsel), for plaintifï. 

Henry W. Simpson, of New York City (Thomas L. Hughes, of New 
York City, of counsel), for défendants. 

MAYER, District Judge. This is the third litigation involving prac- 
tically the same subject-matter. Hogg v. Lindridge, 151 App. Div. 
514. 135 N. Y. Supp. 928; Hogg v. Lindridge, 151 App. Div. 885, 136 
N. Y. Supp. 1137; Hogg v. Lindridge, 206 N. Y. 743, 100 N. E. 1128; 
Hogg V. Maxwell, 215 Fed. 360, 131 C. C. A. 502 ; Hogg v. Maxwell, 

C=3For other cases see same tcpic & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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218 Fed. 356, 134 C. C. A. 164; Hogg v. Maxwell, — C. C. A. — , 
229 Fed. 113. 

In the instant suit, the bill allèges that on October 26, 1873, plaintiff 
and Charles B. Hogg were married ; that they lived together until the 
latter part of 1904; that for a long period prior thereto Hogg had 
been guilty of conduct entitling plaintiff to a séparation under the laws 
of New York; that on or about September 10, 1904, plaintiff employed 
counsel to obtain a decree of séparation and alimony; and that on or 
about November 10, 1904, plaintiff left Hogg, and they never lived 
together thereafter. It is further alleged that, for the purpose of in- 
ducing plaintiff to refrain from beginning the séparation suit and 
making application for alimony, Hogg agreed that if plaintiff would 
so refrain he would enter with her into an appropriate written agree- 
ment under seal which would secure her ail the freedom a court judg- 
ment could give, and that Hogg "would in said instrument secure to 
her an annual allowance by way of alimony during her natural life of 
an amount equal to one-third of his annual income." At this time, 
plaintiff allèges, she did not know and had no means of ascertaining 
Hogg's property or income ; that Hogg represented that he was a man 
of moderate fortune, with an income of not more than $15,000 per 
annvim; that, relying on thèse représentations, she consented "to ac- 
cept as one-third" of Hogg's income the sum of $5,200 and executed 
an agreement accordingly; that after Hogg's death in January, 1911, 
it appeared that at the time of his représentations his estate was worth 
51,000,000, and his annual income was between $70,000 and $100,000 
per annum. 

After other necessary formai allégations, plaintiff prays : (1) That 
the séparation agreement be adjudged f raudulent and void ; (2) that 
it be reformed, so that its provisions shall be in spécifie performance 
"of the oral agreement theretofore niade and hereinbefore set forth, 
whereby it was agreed that the plaintiff should receive annually during 
her lifetime or until her remarriage an amount equal to one-third of 
said Charles B. Hogg's income from the 28th day of January, 1905" ; 
(3) that if, by reason of Hogg's death or any other cause, such relief 
cannot be afforded, then damages shall be awarded ; (4) and (5) that 
other and further relief as may be just and équitable may be had. 

The séparation agreement, dated January 28, 1905, contained the 
provisions usual in such instruments, with the récital : 

"Whereas, divers disputes and différences hâve arlsen between the said 
parties by reason whereof they bave consented and agreed, and do hereby 
consent and agrée, to live separate and apart from each otlier In the future 
and during their natural lives, unless tliey shall mutually agrée to vacate 
this agreement." 

It was also provided that, in case i)laintiff brought any action "to 
compel or induce him [Hogg] to pay or allow * * * her" any 
alimony, except as herein provided, then at the option of Hogg the 
agreement shall become "null, void, and of no effect." Plaintiff was 
also allowed to do with her personal and real property as she wished. 
Nowhere in the agreement was there any représentation as to Hogg's 
property, income, or financial ability. 
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Hogg's will showed that he had a deep affection for his relatives 
and friends and a just regard for his children, for, after bequests to 
his brother, nephews, nièces, sons-in-law, and friends, he devised and 
bequeathed his property in trust in equal shares for the benefit of his 
three daughters, with usual provisions over to their children. Thèse 
daughters were children of a former marriage. Plaintiff and Hogg 
had no issue. 

It is stipulated that Hogg was worth $l,000,œO in January, 1905, 
and then had an income of $50,000 per annum. At the time of the 
negotiations infra, plaintiff had left her husband and was not living 
with him, as appears from her own allégation in the bill and from the 
testimottjy. The attorneys who represented her were Frederick D. 
Philips and Charles K. Carpenter, of the firm of Daly, Hoyt & Mason, 
while Freling H. Smith represented Hogg. 

There is a différence of recollection between thèse gentlemen as to 
certain parts of the conversations which took place between them, but, 
fortunately, that différence does not affect the resuit. I hâve long 
known Mr. Philips and Mr. Carpenter, and hâve implicit confidence in 
them. Mr. Smith is an old-time practitioner at our bar, who has novv 
retired, and whose integrity of statement is likewise unquestioned. It 
would, indeed, be embarrassing if a question of veracity were involved. 
However, it is not easy to separate conversations from impressions and 
conclusions, and it often happens in a délicate negotiation that one man 
means one thing, and the other draws his own and a différent con- 
clusion than it was intended he should, and both men are entirely hon- 
est in their recoUection of what took place. 

At the outset it is clear that no such représentation as to $5,200 being 
one-third of his income, as is alleged in the bill, was made by either 
Hogg or his attorney Smith. Had such a definite statement been made 
and relied upon by plaintiff, a court of equity would go far to over- 
come technical obstacles in order to remedy the wrong. But what did 
take place was a negotiation at arm's length, conducted for plaintiff 
by her attorneys and for Hogg, in the main, by his attorney. It ap- 
pears that Mr. Carpenter saw Hogg at the Standard Oil office in Janu- 
ary, 1905. He testified: 

"Mr. Hogg stated that they had had considérable trouble ; and he told 
me a number of facts, as he alleged them, which constituted their difflculties 
from his point of view. He said he was entirely desirous of gl\iug his 
wife ample support; that he did not want a séparation by litlgatlon, but 
would prefer to hâve a séparation by agreement, if that beeame neeessary ; 
that he desired to provide for his wife, in every way, and that he was not 
a wealthy man, but) would hâve to limit his provision in accordance with 
his means. He referred me to his attorney Mr. Freling H. Smith. He said 
he would notlfy Mr. Smith of my call upon him, and that we could get iu 
touch with Mr. Smith." 

It will be noted that at the beginning Hogg gave his version of the 
situation from his point of view, though what the matrimonial difficul- 
ties were is not disclosed anywhere in the testimony. Continuing and 
summarizing the testimony adduced on behalf of plaintiff (as fairly 
set forth in défendants' brief), Carpenter subsequently had an inter- 
view with Smith and Hogg, at which Philips was présent. Carpenter 
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at that time told the others that his client would prefer a séparation by 
agreement, and there was no contest by Hogg and Smith over that 
proposition as to there being a séparation. The discussion resolved it- 
self into a question of the amount of the allowance which would be 
made under the articles of séparation. Smith then stated that Hogg- 
would make an agreement and provide for the payment of about $5,000 
a year to plaintiff. Carpenter says he stated that it was not in accord- 
ance with their ideas and was dépendent upon Hogg's income. He 
says it was told to them in some form that Hogg was not a wealthy 
man ; that $5,000 was ail that he would do. Philips suggested that it 
should be at least $10,000, and that amount they refused, with a state- 
ment that it was a larger' sum than Hogg could afford, and was a 
larger sum than was the usual appropriate share which a wife would 
receive out of her husband's income upon such an agreement; that 
provision would be made in Hogg's will for a continuation of the 
agreed allovi'ance. 

The terms of the proposition were not accepted at that time. Car- 
penter and l'hilips reported the facts of the interview to plaintiff. Car- 
penter's recollection is that they stated that $10,000 was more than the 
usual share which a wife would hâve out of her husband's income ; 
but he has no recollection so that he can testify that a spécifie propor- 
tion was mentioned. His recollection is that at one point of the inter- 
view the statement took the form that the amount of $10,000 was more 
than they would be able to recover in an action for séparation. Philips 
was présent at the interview of January 12th to which Carpenter re- 
ferred. Plis recollection is that the proposed séparation was reviewed, 
and also the fact that no serious objection would be raised to a sépara- 
tion accompiished through an agreement, instead of through a decree. 
Pie says that either Carpenter or he explained that they had been given 
to understand th.at Hogg was a man of some means, that his income 
was in the neighborhood of $30,000, and, that being so, an allowance 
by way of alimony in the neighborhood of $10,000 would be reason- 
atile and fair, and that proposition was presented, and thereupon a 
statement was made by Smith that their information in regard to 
Plogg's financial ability was incorrect, that instead of being a man of 
large property he did not possess large means, and that $5,000 would 
be a very fair allowance by way of alimony under the agreement, and 
that no sum in excess of $5,00() could be recovered by plaintifï if she 
undertook to litigate and investigated the facts in regard to Hogg's 
property. Philips says that Hogg said that he was not a man of Pige 
property. 

Philips saw Smith later and tried to get a modification of the offer 
at $7,500, which Smith declined to entertain. He said that Smith 
would do nothing further, except possibly to increase the previous 
ofifer from $5,000 to $5,200, and again stated that, if the matter were 
litigated, no other resuit could be accompiished. He says that Smith 
called his attention to the fact that plaintiff herself possessed a few 
shares of Standard Oil stock in her own right. Philips says that he 
telephoned to Smith later that the offer was inadéquate and tried to get 
it modified, and Smith told him that the offer of $5,200 was final 
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Pliilips told Smith tliat if that was the best they were willing to do 
plaintiff was not solicitous of having the matter placed in litigation and 
the ofifer would be accepted. Philips says that he cannot remember 
the exact language used as to Hogg's financial abiHty, but it was to the 
effect that he was a poor man in the ordinary sensé of the word; that 
an allowance of $5,000 as ahmony for his wife was ail that Hogg could 
be f orced to pay if an action for a séparation had been brought and the 
ability of Hogg to pay had been subjected to a financial test. 

Philips says that at the fîrst interview he did not know where he 
got the information, but submitted the proposition for ,$10,000 al- 
lowance on the assumed basis of an income of $30,000; that he went 
into that proposition "on the proposition that Mr. Hogg was a man of 
considérable wealth." He says that in taking up the question Philips 
told Smith that they had been informed that he was a man of large 
means, that his income was in the neighborhood of at least $30,000, 
and they therefore suggested alimony of say $10,000 to be inserted in 
the agreement. Philips was asked by the court : 

"Was anything said at tliat time, eltlier the tirst or second interview, 
l).y eitlier Mr. Hogg or Mr. Smitli, that If you — in substance or effect, if you 
could not come to ternis, you hâve to flglit it out in court?" 

And answered : 

"Oli yes, tliat was said ; and (heir attitude was one of more or less in- 
<iifference as to what we did. That is tlie way — my recollection of the 
tliing Is, that we could either take this or go without. That wa.s their 
gênerai attitude." 

Philips says that the merits of the séparation situation were not dis- 
cussed. Carpenter says that his recollection is that nothing whatever 
was said about the merits of the case at any of the interviews, and that 
the entire subject of the inquiry was the amount of the alimony. Car- 
penter testifies that the amount offered was a definite proposition, and 
that if they did not take it they could go ahead and sue. He says that 
the position of Hogg and Smith was that plaintiff must take the amount 
that was oflfered or she could litigate; it was put in such words as to 
alïect an attitude of indifférence on their part as to which they did. 
Carpenter days the question as to which could prevail on the merits in 
a litigation was not mentioned in any way or form. 

In plaintiff's déposition she says she believed what Carpenter told 
her, and that she signed the agreement, relying upon the truth of the 
statements reported to her by Carpenter as having been made by Hogg 
and Simpson (possibly Smith was meant). She signed the papers, be- 
lieving her husband told her the truth. It appears that Carpenter says 
lie told plaintiff the facts of the interview. 

Without detailing ail the particulars in which Smith's testlmony 
differed from that of Philips and Carpenter, Smith is positive that he 
said : 

"Mr. Hogg will not pay Mrs. Hogg .$7,500 a year. He will give her $5,200 a 
year, which is iflOO a week. Mre. Hogg lias no légal daims whatever ou Mr. 
Hogg. She has left his home; refuses to return, although he asked lier to 
(lo so. The faet is that Mr. Hogg Is in a position, if he savv fit, to get a 
iimited divorce from Mrs. Hogg; Imt he does not care for it, and does not 
wish It. He thinks $5,200 a year, «itli what he Imsi already giveu her, is 
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amp]e, and more thaii ample, for hei' wants ; and if you don't eare to take 
that you can leave it." 

Aiid that Carpenter said: 
"We vvill aceept it." 

Finally, at the end of the trial, Philips testified in rebuttal : 

"ïhe proposition ttiat vvas put up to us was tliis: That we could accept 
tlie $5,000 offer, or we could taise a lawsuit; but, If we did take a law- 
suit, we could iiot recover any more than we would hâve recelved under the 
agreement. That was the proposition that we recelved ; the proposition that 
was submltted to Mrs. Ilogg; the proposition on which the basis of the ali- 
mony settlement of $5,200 was made." 

It is perfectly plain that Hogg nowhere admitted that plaintiff was 
entitled to a séparation as matter of right, and that he had his own 
point of view of the troubles between his wife and himself, and told it 
to Carpenter at their first interview. It is equally plain that he was 
willing to enter into a séparation agreement, rather than hâve a court 
controversy, and such it may fairly be inferred was also plaintiff's 
view and désire. It is also established by the testimony of both sides 
that Hogg and his attorney refused to raise their ofïer, either were 
indiffèrent or assumed that attitude, and unequivocally took the posi- 
tion that, if the ofïer was not accepted, the plaintifï must resort to the 
courts. There is a sharp conflict as to the statements made as to 
Hogg's financial condition at the interviews at which Smith was prés- 
ent; but it is entirely certain that Smith never raised the figures be- 
yond $5,200, and the conclusion cannot be drawn, as plaintiff contends, 
that the only open question from Hogg's and Smith's point of view, 
if the case went to court, would be the amount which the court would 
award. 

On the contrary, if Hogg had been advised or believed that plaintiff 
would win an action for limited divorce, it is hardly conceivable that 
he would hâve risked a lawsuit when he knew that his financial ability 
must become the subject of judicial inquiry. 

[1, 2] What, therefore, this ):ourt is asked to do is to remake the 
agreement between the parties without knowing the true inwardness of 
their marital troubles, without knowing the stability or sources as would 
then hâve appeared of Hogg's financial condition, his personal and 
business needs, his obligations, légal or moral, to his female children, 
either as they were or as he believed them to be, and the numerous 
other détails which a court should hâve before it in order to fix a just 
allowance by way of alimony. While often the courts award to a wife 
one-third of the husband's income, there is not and cannot be a set 
rule, for every case stands on its own facts. Daniels v. Benedict, 97 
Fed. 367, 38 C. C. A. 592 ; Walker v. Walker Ex'rs, 9 Wall. 743, 19 
L. Ed. 814; Schmoltz v, Schmoitz, 116 Mich. 692, 75 N. W. 135. 

Further, what was it upon which plaintiff relied? Presumably she 
was informed by her attorneys of ail that took place, including, in 
effect, the challenge to litigate if she did not accept her husband's terms. 
Besides, she had said her husband was a millionaire, and evidently their 
life at the New Jersey home was comparatively luxurious. I do not 
construe literally her observation as to her husband being a millionaire^ 
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but it indicates that she thought him a vvealthy man, and therefore 
capable of allowing her more than $5,200 per annurn. 

Who can say what operated on her mind? She may hâve shrunk 
from the publicity of a matrimonial lawsuit, as do ail self-respecting 
people. She may hâve felt that, even though she believed her cause 
just, the contingencies of litigation might spell defeat; for courts do 
not allow séparations for mère incompatibility or petty différences 
which fall short of the statutory requirements of the New York Code, 
§ 1762. She may hâve concluded that $5,200 per annum, plus the in- 
come from her Standard Oil stock and her father's allowance, met her 
requirements. On the other hand, who shall say that the dead man's 
provision was unjust? He is not hère to tell us what influenced him, 
whether he thought that he was without fault and that the fault was 
entirely hers. She had left his home. Was she right or wrong in so 
doing? He kept his agreement with her to the letter, including the 
disposition by will. He must hâve had a deep affection for his chil- 
dren, if his will gives a true indication, and may hâve felt that he shoiild 
secure them in an income to which, as his children, he thought they 
were entitled. What were his views as to his financial security and his 
future health, for he was no longer a young man ? 

It would, indeed, be a dangerous précèdent if, after a man's death, a 
séparation agreement could be set aside which was arrived at, not by a 
dominant control of a strong man over an inexperienced woman, not 
by a definite représentation, such as one-third, followed by an urgent 
insistence on acceptance, but by a séries of interviews between skilled 
counsel, in which a "take it or leave it" proposition, made and not re- 
ceded from, is finally deliberately accepted. 

Such would be my conclusion if the case were one of first impres- 
sion, but upon this I need not solely rely : for on the varions questions 
of law involved there is abundant authority in favor of défendants' 
position. Johnson v. Johnson, 206 N. Y. 561, 100 N. E. 408, Ann. 
Cas. 1914B, 407; Schmoltz v. Schmoltz, 116 Mich. 692, 75 N. VV. 135; 
Hogg V. Lindridge, 151 App. Div. 513, 135 N. Y. Supp. 928; Hege- 
rich V. Keddie, 99 K. Y. 258, 1 N. E. 787, 52 Am. Rep. 25. 

The bill is dismissed. 



THE ROYAL. 

(District Court, E. D. New Yorlc. April 24, 1916.) 

Navigable Waters ©=320(8) — Injuky to Vessel fbom Collision with Bkidgb 
— Négligent Opération of Dbaw. 

A tug approacliiiig a drawliridge maintained by tlie city over the Har- 
lem River signaled for the opening of the draw and a followlng tug 
with a tow signaled immediately afterward. On receivlng an assenting 
signal from the bridge, both tugs proceeded, and the first passed in 
-safety ; but when the second was within the draw it began to close, and 
before she could escape her tow was struck and injured. When the 
draw was open the bridgetender could not see up or down the river, and 
a lookout, usually kept on duty, was not at his post. lleld, that the ab- 
sence of such lookout was négligence, which rendered the city liable for 
the injury ; that under the circuinstancea the tug was not in fault for 

(è=3For other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



THE ROYAL 297 

assuming the bridge signal was intencled for her, as well as tlie precedlng 
boat, and proceedlug aecordingly. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 96; 
Dec. r>ig. <g=320(S).] 

In Admiralty. Suit by Charles W. Peterson against the City of 
New York, with the tug Royal impleaded. Decree for libelant against 
the city. 

P^oley & Martin, of New York City, for libelant 

George P. Nicholson, of New York City, for City of New York. 

CHATFIELD, District Judge. In the forenoon of June 6, 1914, 
at about 10 :25, in clear weather, the tugboat Défiance approached f rom 
the south the Broadway bridge over the Harlem River. This bridge 
has a draw 272 feet in length, turning upon a centerpin, which pro- 
tected a bulkhead, 52 feet from side to side. The iron drum around 
the ceijterpin containing the machinery of the draw is 40 feet in 
diameter, while the total length of the breakwater or pier upon which 
the draw rests when swung up and down the river, is 328 feet. At 
the time in question, a strong tide was running up or toward the 
Hudson river and the Défiance approached upon the Bronx or north 
side of the channel, also going toward the Hudson river, and making 
with the tide some 7^2 or 8 miles per hour. 

The Défiance had a boat alongside and blew three whistles. It ap- 
pears that the bridge is operated by electricity, which is obtained from 
the subway system of railroad. One deck of the bridge carries sub- 
way trains, while the upper deck carries street traffic. Before the 
bridge can be opened, signais in the subway hâve to be set against 
the subway trains, and then, through an independent set of signais 
and electric connections, power is furnished from the subway to the 
bridge mechanism. The bridgetender or engineer is then notified 
that his machinery is furnished with power, and that he may proceed 
to open the bridge. He in turn has to set signais indicating that the 
bridge is ready to open, when the gâtes are closed, and the draw is 
swung so that the north or Harlem end moves toward the west, com- 
ing to rest upon the centerpin and then turning back. The actual mo- 
tion of the bridge, passing through an arc of 90 degrees, occupies about 
60 seconds and about 8 seconds are occupied in closing or opening the 
gâtes, etc. The Défiance blew a three-whistle signal to notify the 
draw that it wished to pass through. The engineer of the bridge re- 
plied by a three-whistle signal, thus indicating that danger signais had 
been set against the subway trains, that he had received the signal 
indicating the furnishing of power for the turning of the bridge, and 
that the bridge would open. 

We are not concerned in this case with the situation which would 
hâve existed if the bridge had not responded to the signal to open 
the draw. It will be observed that, from the time of the three-whistle 
signal by the bridge, trains couid not pass in the subway until the 
bridgetender indicated that the bridge was again closed or at rest, and 
ceased from making any use of the power, which would then be shut 
ofï, so as to safeguard the passage of trains in the subway. 
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The fréquent passage of trains in the subway requires the opéra- 
tion of opening and closing the bridge to be performed as quickly as 
possible. The bridgetender has the duty imposed upon him of operat- 
ing the bridge in such a way as to allow any boat attempting to use 
the open draw a safe passage, and at the same time to avoid undue 
delay or waiting for any boat that is not close enough to the draw 
to pass through safely and within a reasonable tiine. The duty also 
devolves upon the bridgetender, as in the case of any other draw- 
bridge, not to close the draw in the face of a boat which has by signal, 
or by actual approach to the open draw, reached a position where it 
cannot safely remain or maneuver, if the draw be closed. 

Upon the occasion in question the Défiance passed through safely, 
and the captain of the Défiance, after this boat had cleared the upper 
end of the draw by some 25 f eet, and after that end of the draw had 
started to return to the Bronx abutment, heard alarm whistles and, 
looking around, saw a tug, the Royal, with a boat alongside, some- 
where within the space alongside the center abutment and some 300 
feet behind the Défiance. 

At that time the engineer upon the drawbridge was shut off from 
a view through the draw, by the circular iron sides of the structure 
containing the machinery of the draw. He had an outlook toward 
the Bronx shore and toward the New York shore, but could not, 
without leaving his levers, see up or down the river. The assistant 
(or lookout, on ordinary occasions) was at that time attending to the 
machinery in another part of the bridge. The engineer testifies that 
he heard no signal from the Royal, that he knew nothing of her prés- 
ence until the blowing of the alarm whistles, and that then he attempt- 
ed to stop the draw, but did not succeed in bringing it to rest until 
almost in position upon the abutments. 

The Royal in the meantinie had been unable, under reversed engines, 
to extricate herself from the draw, and the mast upon the barge along- 
side of the Royal came in contact with the beams of the draw, lifting 
it out of that boat and allowing the boats to drift against the side of 
the bridge. Action was brought by the owner of this boat against the 
city, and the city has brought in the tug Royal, alleging that it was 
in fact responsible for the injuries. 

The question of responsibility in the case cornes down to a dispute 
as to the position of the Royal at the time when the Défiance blew for 
the bridge and when the Royal signaled to the bridge that it would 
follow the Défiance through. The testimony of the captain of tlie 
Royal is to the efifect that the Défiance, "when she came to the turn," 
blew three for the bridge, "and, as soon as he stopped, I also blowed 
three for the bridge, the bridge, immediately after I blowed, opened, 
the Défiance started ahead, and I followed." As the Royal came 
alongside of the draw, which was then resting upon the centerpin, the 
captain of the Royal noticed that the lower end of the bridge was 
swinging away from him, and that the upper end was closing toward 
him. He then blew the alarm signais and reversed his engines. 

The city has called a witness, who testifies that he was upon the 
New York shore, and that the Royal was down around the bend in 
the river, which according to the chart is some 800 or 900 feet away, 
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when the Défiance whistled and the Royal also whistled and started 
to catch up with the Défiance, so as to go through the draw at the 
same time. 

The city charges that the Royal was at fault in not indicating lier 
désire to pass through the draw, in such a way and from such a posi- 
tion as to allow the bridge to receive her signais and to answer an ac- 
ceptance before the Royal put herself in a position from which she 
could not withdraw. 

The city allèges that the Royal, under circumstances which indicated 
to her captain that the bridge was opening for the Défiance and was 
not intending to stay open for the Royal, rushed into danger, and is 
therefore responsible for her own in jury. The Royal, on the other 
hand, charges that the maintenance by the city of a structure from 
which approaching objects cannot be observed when the drawbridge 
is open, unless a lookout be maintained, and the failure to hâve a 
lookout for the protection of approaching boats, is neglect giving the 
Royal the right to recover. 

Both of thèse propositions are correct as matters of law. It rested 
upon the Royal to use reasonable précautions in obtaining the right 
to pass through the draw before the Royal reached a point where she 
could not stop if the draw should be closed. This is the ordinary 
rule of law with respect to the opération of drawbridges, and the 
Royal certainly would not be relieved from any part of that duty, 
if she knew in fact that the city was operating a bridge so constructed 
that the position of the Royal might not be ascertained in time to keep 
the draw open, or if she knew tha.t the lookout was not attending to his 
duty. 

Under such circumstances, the Royal should insist upon an answer to 
her own signal to the bridge, and to make sure that she had the atten- 
tion of the bridge before getting into a position where the tide would 
carry her against the draw. In the présent case the city goes so far 
as to charge that the Royal did not realize the height of the boat along- 
side, and that she disregarded the necessity of having the draw opened 
for her passage. This is not borne out by the testimony, and the Royal 
evidently navigated, relying upon the whistle which she had blown 
to the bridge and the assumption that the answer of the bridge to the 
whistle of the Défiance was intended for the Royal as well, and was 
an answer to the whistles which she had blown. 

The real question of fact, so far as the Royal is concerned, is wheth- 
er she showed négligence in approaching the bridge, having blown a 
whistle at a point down close to the bend in the river, and then having 
hurried after the Défiance, in order to save the time which would be 
lost in waiting for the bridge to again open after the Défiance had 
passed through. If the Royal was négligent in so approaching the 
draw, then she would be partially responsible for the accident; but 
at the same time it would seem that the city would be liable as well. 

The maintenance of a bridge, in such form and with such attendance 
that the bridge engineer can observe no other boats up or down the 
river than the one which is directly at the side of the engine house 
as it turns, and which shuts out from his view any bdat coming 
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around the bend, just as soon as the drawbridge commences to turn, 
would place upon boats seeking to use the draw, net only the duty of 
giving proper signais and relying upon an answer from the bridge, 
but estimating whether or not the draw had turned to a sufficient ex- 
tent so as to shut off the view of the engineer, and whether the look- 
outs were performing their duties before the boat could conclude that 
the draw would be kept open for its passage. 

But in this case the Royal cannot be held responsible for the failure 
of the city to observe an approaching boat, which apparent!}' had given 
the proper signal to the bridge, whose signal had apparently been 
answered, and which was in a position where danger might be 
caused by the closing of the bridge, when that closing followed 
from complète failure to observe that the boat was in a dangerous 
position, after the boat had reached a point where it could not ex- 
tricate itself, and where it was entitled to watchfulness on the part 
of those operating the bridge, before the draw was closed. 

The other questions, viz., whether the Royal was négligent in put- 
ting herself in the position where carelessness on the part of the 
bridge would resuit in her injury, and in hurrying to pass through the 
bridge before she had some indication or proof that the bridge saw 
her as well as the Défiance must also be answered in favor of the 
Royal. She evidently whistled before the whistle from the bridge 
that the draw was to open. She may not bave been at that time witb- 
in the direct range of vision of the bridge engineer, but she continuée! 
to approach the bridge while the draw was opening, and actually got 
into the space at the side of the draw before tbe draw started to close. 

It cannot be held that such an action was contributory négligence, 
or that the Royal should hâve remained down the river until the 
bridge opened a second time, for she certainly had the right to rely 
upon care as to ail boats within the zone of danger when the bridge 
started to close, and she was already within that zone of danger be- 
fore the bridge gave indications of closing. To hold the Royal re- 
sponsible for contributory négligence would be to excuse the bridge 
from ail care, except with référence to the particular boat which the 
bridgetender had in mind when he began to open the draw, and when 
his vision was shut off by the sides of the engine room. To do this 
would be to make the Royal responsible for estimating what the bridge- 
tenders had seen and heard instead of what they should see and hear. 
If a boat gives a signal in time to hâve it answered, and apparently 
receives an answer, then it cannot be held responsible for the action 
of the bridge, if the bridge is négligent on its own part and was really 
answering the signal of a différent boat. 

There is no persuasive évidence that the Royal failed to blow a 
signal to the bridge until after the bridge had answered the signal of 
the Défiance, or that the Royal attempted to signal to the bridge and 
then to rush through the draw without answer, after the bridge ap- 
parently indicated by its failure to respond to the whistle , signal of 
the Royal that it was going to allow the Royal through. Under the 
cirçumstances shown by the testimony, the Royal had reached a posi- 
tion where the mère turning of the draw was the cause of the injury. 
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The facts indicate that the Royal's signal anticipated the answer of the 
bridge to the Défiance, and the accident resuit ed from the inability of 
the bridge engineer to take into account the actual position of the 
Royal at the time he began to return the draw to its closed position. 
The libelant may bave a decree. 



JONES et ux. V. WESTERN UNION TELEGRAPH CO. 

(District Court, S. D. California, S. D. June 5, 1916.) 

No. 403. 

1. Telegbaphs and Téléphones ®==>68(2) — Delaying Message — Mental An- 

GCISII. 

Damages purely for mental anguish caused by négligence in trans- 
mission of a message cannot be recovered. 

[Ed. Note.- — For othor cases, see Telegraplis and Téléphones, Cent. Dig. 
§ 69; Dec. Dig. ©=^08(2).] 

2. Telegrapiis an» Téléphones <S=5fi8(l) — Delayino Message — Mental An- 

guish. 

Wliere mental anguish resulting from négligence In the transmission of 
a telegram caused plaintifï physical illness, such illness is the resuit of 
the mental anguish, and no recovery can be had tlierefor. 

TEd. Note. — For other cases, see Telegraplis and Téléphones, Cent. Dig. 
I 69; Dec. Dig. ©=68(1).] 

3. Telegbaphs and Téléphones <S=70(1) — Négligence in Tkansmlssion of 

Message. 

Where a telegraph company, in transmltting a message, garbled it so 
that the addressee understood her father had died, and for that reason 
took a long journey, she may recover the necessary expenses of such 
joumey. 

[Ed. Note. — For other cases, see Telegraplis and Téléphones, Cent. Dig. 
§ 72 ; Dec. Dig. ®=70(l).] 

4. Removal of Causes (S=»102 — Remand. 

Where, after removal to tlie fédéral court on the ground of diversity of 
citizensàip, a demurrer was sustained to one of the causes of action, and 
the remaining cause of action was for less tliau the jurisdictloual 
amount, the fédéral court will of its own motion remand the case to the 
State courts. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig, §§ 218- 
220, 223, 224 ; Dec. Dig. <g=»102.] 

At Law. Action by Juliiis W. Jones and wife against the Western 
Union Telegraph Company, a corporation, begun in state court and 
removed on account of diversity of citizenship. On demurrer. Sus- 
tained as to one count of the complaint, and action remanded to state 
court, from whence it was removed. 

Plaintitïs, hushand and wife, brought suit in the state court, clalming 
damages in the aggregate suni of I.S.OSO ; $2,500 being laid in the first cause 
of action in the complaint, and $550 being laid in the second cause of action. 
On the ground of diversity of citizenship the cause was removed to this 
court, and the matter is before the court on a gênerai demurrer only, inter- 
posed by the défendant to each of the two separate causes of action. 

In the first cause of action it is alleged that in July, 1915, the plaintiffs were 
residing in Los Angeles, and that in that month défendant delivered a tele- 

€=9B'or other cases see same toplc & KBT-NUMBER In ail Key-Numbered Digests & Indexes 
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gram to plalntlflf Elvira Jones, purportlng to corne from her brother, then 
llvlng In the town of Hammond, state of Lonislana. The telegram as actu- 
ally delivered to plalntlff read: "Pather dled thls mornlng, will be burled 
to-morrow." As actually delivered to the défendant by the sender thereof, the 
telegram read: "Norman dled thls a. m., wlU be burled to-morrow." Plain- 
tlffs allège that immedlately upon the receipt of the telegram, worded as 
flrst above set forth, the wife took steps to make the trip from the clty of 
Los Angeles to sald town of Hammond, in the state of Louisiana ; that she 
left Los Angeles on the foUowing day, and In due course arrived at her 
destination. Upon her arrivai there she found that her father had not been 
111, and that no telegram had ever been sent by any one to her in the words or 
terms hereinabove set forth, but that the défendant had, as above stated, in- 
correctly transmltted the message to her, and had been grossly négligent in 
that regard, and had not exercised the necessary, or proper, or any, care 
in the transmission of the telegram delivered to it by plaintlfE's brother. 
Plaintiff allèges that she would not hâve made said trlp to said town of Ham- 
mond, save that she believed her father to hâve been dead, and also allèges 
"that by reason of the gross négligence and want of care on the part of the 
said défendant In transmitting the message hereinabove mentioned the plain- 
tlfC did undergo grlevous mental sufCering and anguish of mind and was 
rendered sick ; her father was very dear to her, and she, the said Elvira 
Jones, was prostrated upon recelving notice of liis death; that by reason 
thereof plaintlfC Elvira Jones bas suffered damage in the sum of $2,500." 

In the second cause of action plaintlfCs refer to the paragraphs with respect 
to the sending of the telegram as hereinabove recited, and in addition allège 
that, during the time plaintlfC Elvira was engaged In making the trlp to and 
from the sald town of Hammond, her husband was compelled and dld employ 
a nurse for the purpose of carlng for the minor son of plaintlfCs, and dld 
pay therefor the sum of $20 ; that during said trlp, and in conséquence there- 
of, she was compelled to and did spend money for meals, car fare, and 
other Incldental expenses necessarily Incurred on sald trlp, amounting In ail; 
to the sum of $30, and in addition It is alleged that during the time the 
plaintiff was engaged in making said trip her husband, plaintiff JuUus W. 
Jones, lost the services of the said wife and the comfort and convenience of 
her Society, in conséquence of which It is alleged he has been damaged in 
the sum of $500. 

There is no ground of demurrer other than that no cause of action Is stated 
in either count of the complaint 

Courtney Lacey and A. G. Bongiorno, both of Los Angeles, Cal., 
for plaintiffs. 

Beverly L. Hodghead, of San Francisco, Cal. (Albert T. Benedict, of 
New York City, of counsel), for défendant. 

BLEDSOE, District Judge (after stating the facts as above). [1] 
With respect to the first cause of action, it is apparent that the Only 
damages claimed are based upon the fact that, because of the wrong- 
ful delivery of the message referred to, plaintiff Elvira did "undergo 
grievous mental suffering and anguish of mind," and "was rendered 
sick," and "was prostrated." It is clear that in ail thèse allégations 
plaintiffs hâve but enlarged upon the term first employed, to wit, "men- 
tal suffering." No physical violence or injury to the person of plain- 
tiff Elvira is claimed, and no physical disability or impairment is set 
forth, save that which must hâve arisen because of the intense mental 
suffering, grief, and anguish brought upon plaintiff because of the 
receipt by her of the information that her father had died. 

The digests and many of the text-books unfortunately (Francis v. 
Western Union Telegraph Co., 58 Minn. 252, 59 N. W. 1078, 25 L. 
R. A. 406, 49 Am. St. Rep. 507) abound with références to cases 



JONES V. WESTERN UNION TELEGUAPH CO. 303 

emanating from différent courts of last resort in the United States 
holding that damages may be recovered for mental suffering induced 
by the wrongful transmission and delivery, or failure of delivery, of 
télégraphie dispatches. Beginning with a décision of the Suprême 
Court of the state of Texas rendered in 1881 (So Relie v. Western 
Union Telegraph Co, 55 Tex. 318, 40 Am. Rep. 805), and thence 
extending to various other states, it has been held that damages un- 
der such circumstances could properly be allowed. In every state 
where the so-called "Texas doctrine" has been followed, a véritable 
ilood of litigation apparently has resulted, and in conséquence, meas- 
ured by mère multiplicity of citation, there is small wonder that mem- 
bers of the profession hâve been misled into the belief that such a 
frequently referred-to rule had developed into a gênerai doctrine of 
approved standing. The genesis and growth of the doctrine, together 
with the limitations of necessity imposed upon it, and the embarrass- 
ment brought into being by it, are succinctly set forth in Western 
Union Telegraph Co. v. Choteau, 28 Okl. 664, 115 Pac. 879, 49 U. 
R. A. (N. S.) 206, Ann. Cas. 1912D, 824, and further référence there- 
to, in the light of the rulings quoted in that décision, is unnecessary. 

By far, however, the prépondérance of authority of courts of last 
resort, as is shown by citations in the Choteau Case, is to the effect 
that damages are not recoverable as for mère mental anguish, save 
as an accompaniment to some injury to person or property. This was 
but declaratory of the common-law rule. Allsop v. Allsop, 5 H. & 
N. Rep. 534; Lynch v. Knight, 9 H. of L. Cases, 592. In the light of 
the récent décision of the Suprême Court of the United States, de- 
cided April 3, 1916, entitled Southern Express Company v. John Byers, 
the question in the fédéral courts may now be considered as completely 
foreclosed, and the so-called "Texas doctrine" expressly and complete- 
ly disavowed. That case, it is true, did not concern the allowance 
of damages as arising from négligence in the transmission or delivery 
of a télégraphie message, but the décision and the reasoning are ap- 
plicable to, and conclusive of, such a situation, and announce in no 
uncertain language the attitude of the courts of the United States with 
respect to this much controverted point. It is to be hoped that the 
profession will govern themselves accordingly. 

[2] Plaintiffs, however, though conceding the force and effect of tîie 
décision in the Byers Case, in so far as mère mental suffering or an- 
guish of mind is concerned, contend that the case at bar is not con- 
trolled by that décision, in that it is alleged that, because of the wrong- 
ful conduct of the défendant complained of, plaintiff Elvira was "ren- 
dered sick," and in connection with this contention reliance, apparent- 
ly, is placed upon a quotation used by Air. Justice McReynolds in 
announcing the décision of the court in the Byers Case, and taken 
from Cooley on Torts (3d Ed.) page 94, wherein it was said that the 
rule denying recovery for mental suffering only rested "upon the ele- 
mentary principle that mère mental suffering and anxiety are too 
vague for légal redress where no injury is donc to person, property, 
health, or réputation." The argument rests upon the proposition that 
the Suprême Court apparently considered that an injury done to 
health (e. g., resulting "sickness"), even though it flow from mère 
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extrême mental suffering, is without the terms of the rule forbidding 
compensatory damages in cases based upon mental suffering alone. 
That point was in no wise involved, however, in the Byers Case ; noth- 
ing but mère mental suffering had been relied upon therein. In addi- 
tion, aside from what may hâve been intended by the précise language 
used by Judge Cooley in his text, both reason and authority to me seem 
to indicate that, before compensation may be had, there must bave 
been that which gives rise, not to mère mental suffering or anguish, 
but to an actual injury to the person or property of the coinplaining 
party. Tyler v. Western Union Tel. Co. (C. C.) 54 Fed. 634; West- 
ern Union Tel. Co. v. Foy, 32 Okl. 801, 124 Pac. 305, 49 L. R. A. 
(N. S.) 343; Curtin v. Western Union Tel. Co., 13 App. Div. 253, 
42 N. Y. Supp. 1109; Kagy v. Western Union Tel. Co., 37 Ind. App. 
n, 76 N. E. 792, 117 Am. St. Rep. 278, 284. See, also, Westwater 
V. Grâce Church, 140 Cal. 339, 73 Pac. 1055. 

Within the limits of the rule as thus announced, sickness which is 
merely a sequel of mental suffering or anguish cannot be differentiated 
from mental suffering or anguish itself. To a person of unusual sensi- 
bilities or refinement, comparatively slight mental anguish might cause 
serious illness; but it would be obviously impossible to draw the line 
of démarcation between mère mental suffering on the one hand, and 
resulting illness or sickness upon the other, and consequently impos- 
sible to adopt any standard by which a jury could be guided in the 
allowance of relief. If the sickness be but an aggravated form of 
mental suffering, it would still be but mental suffering, and therefore 
not a basis for damages ; if some entirely distinct form of sickness 
should ensue, still it could not reasonably hâve been anticipated, and 
consequently could not be said to hâve been a proximate resuit of the 
original négligence. Curtin v. Telegraph Co., supra. The idea is most 
aptly stated, in my judgment, in Mitchell v. Rochester Railway Co., 
151 N. Y. 107, 109, 45 N. E. 354 (34 L. R. A. 781, 56 Am. St. Rep. 
604) where it is said : 

"If it be adniittecl that no recovery can be had for fii^ht occasioned by the 
négligence of another, it Is somewhat difficiilt to understaud how a défendant 
would be llable for its conséquences. Assumins that fright cannot form the 
basis of au action, it is obvions that no recovery can be had for injuries re- 
sulting therefrom. That the resuit may be uervoiis disease, blindness, in- 
sanity, or even a miscarriage, in no way changes the principle. Thèse ré- 
sulta merely show the degree of fright or the extent of the damages. Tlie 
right of action must still dépend upon the question whether a recovery may 
be had for fright. If it can, thon an action may be maintained, * * * 
no niatter how grave or serious the conséquences. Therefore the loglcal re- 
suit of the respondent's concession would seem to be, not only that no re- 
eovpry can be had for mère fright, but also that none can be had for in- 
juries which are the direct conséquences of it." 

This case, together with that of Nelson v. Crawford, 122 Mich. 
466, 81 N. W. 335, 80 Am. St. Rep. 577, are both very persuasive in 
their holdings and reasoning that such a tort as is hère complained of, 
resulting only in mental suffering and its more acute conséquences, is 
not actionable. The demurrer, therefore, to the first cause of action 
is sustained, without leave to amend. 

[3, 4] Actionable éléments of damage are set forth in the second 
cause of action, in mj judgment. If, because of the négligence of the 



WINSLOW V. STAAB 305 

défendant, in the behalf mentioned, plaintiffs were compelled to, or 
in the natural course of events actually did, incur expense, it would 
seem, upon familiar principles, that they should be entitled to a recov- 
ery therefor. The total damages claimed in the second cause of ac- 
tion, however, amounting to only $550, are not within the jurisdiction 
of this court, in a proceeding removed from a state court, because 
of diversity of citizenship. It would seem proper, therefore, that the 
court, having determined that no cause of action is stated in the com- 
plaint as to any matter of which this court has jurisdiction, suo motu 
should remand to the state court, the proper tribunal for its trial, 
the cause of action set forth in the second count of the complaint. 

An appropriate order, therefore, will be entered, sustaining the de- 
murrer to the first cause of action, without leave to amend, and re- 
manding the cause, in so far as the second cause of action alone is 
concerned, to the court from which removal was originally had. 



WINSLOW V. STAAB et al. 
(District Court, S. D. New York. March, 1916.) 

1. Bankrxjptcy ©=175 — Fkaudtjlent Cokvetances— What Constitutes. 

A eonveyanee by a baiikrupt to his daughter held one in fraud of 
creditors, wliich might be set aside. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 247, 248; 
Dec. Dig. (S=:jl7g.] 

2. Tkial (S:^.396(4) — Evidence — Failuee to Introduce. 

Wliere défendant rested on the évidence introduced by plaintifC, she 
cannot coniplain that the court found the faets against her in accordance 
with plaintiff's évidence. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 935; Dec. Dig. 
cg=3396(4).] 

3. Baxkruptcy (S=3303(1) — Fraudui.ext Cokveyances — Bubden of Peoof. 

A défendant, asserting the validity of a eonveyanee by one In failing 
circnmstances, who thereafter became a bankrupt, has the burden of 
provlng it was not in fraud of creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 458, 459; 
Dec. Dig. <S=>303(1).] 

4. Bankrtjpicy ©=3279 — Courts op Bankruptcy — Jurisdiction. 

TJnder Bankr. Act July 1, 1898, c. 541, § 2.'îb, 30 Stat. 552, as amended 
by Act Feb. 5, 1903, c. 487, § 8, 32 Stat. 79S, and Act .Tune 25. 1910, c. 
412. § 7, 36 Stat. 840 (Comp. St. 1913, § 9607), declaring that suit» by the 
trustée shall only be brought or prosecuted in the courts where the 
bankrupt whose estate is being adniinistered, might hâve brought or pros- 
ecuted theni, except suits for the recovery of property uuder section 70,. 
subd. "e" (section 9G54), providing for the avoidimce of preferential and 
fraudulent transfers, the trustée in bankruptcy may sue iii the bankruptcy 
court to sot aside a eonveyanee In fraud of creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 419-424 ; 
Dec. Dig. <®=3279.] 

In Bankruptcy. Action by Francis A. Winslow, trustée in bank- 
ruptcy, against Frederick H. Staab and others, to set aside a fraudu- 
lent eonveyanee. Decree for plaintifif. 

Maurice P. Davidson, of New York City, for plaintiff. 
Milo J. White, of Mt. Vernon, N. Y., for défendants. 

®=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
233 P.— 20 
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THOMAS, District Judge. This is an action brought by the trustée 
in bankruptcy of the estate of Frederick H. Staab to set aside a con- 
veyance of real estate under the provisions of section 70, subdivision 
"e," of the Bankruptcy Act. On June 24, 1913, Frederick H. Staab 
was adjudicated a bankrupt. About 11 months prier thereto and while 
considerably indebted, he conveyed, by proper deed, the property de- 
scribed in the complaint to his daughter, Etïîe O. Staab, who then was, 
and ever since bas been, a member of his household. The property 
llius conveyed was known as the store property, and was the place 
where the défendant conducted his business. 

The complaint allèges that the transfer was without considération, 
and was made for the purpose of hindering, delaying, and defrauding 
creditors. 

[1, 2] The facts disclosed by the évidence show that at the time of 
the transfer the bankrupt, the owner and proprietor of the property 
and the business, was engaged in conducting a small retail liquor busi- 
ness at Mt. Vernon, N. Y., which he had been carrying on for a period 
of about 20 years. He was then owing his creditors upwards of $4,000, 
and was finding it difficult to meet his bills in due course, and one firm 
of creditors at least were then, and had been for some time, pressing 
him for payment of their claim, which was quite a large one, although 
it had been materialty reduced from its original amount. This firm 
had previously compelled the bankrupt to exécute a written acknowl- 
edgment of his indebtedness to them, and had also required the bank- 
rupt's wife to personally exécute a written guaranty for its payment. 
It was stipulated at trial that the value of the property conveyed was 
$9,500, and that it then was subject to a mortgage of $5,000 in favor 
of the Yonkers Savings Bank. The bankrupt's business was not in 
a prospérons condition, and aside from the transferred property his 
only assets consisted of the stock in trade, book accounts, and fixtures, 
which did not exceed $3,600 in value according to his own estimate, 
which seems to me very much larger than their actual vahie. In addi- 
tion to this he claimed to own some legacy which, though valued by 
him at $1,500, was entirely uncertain and contingent, and nothing 
which could be considered a tangible asset. No attempt was ever made 
by him to raise any money on it with which to satisfy the insistent 
demands of creditors, whose accounts had been long overdue and run- 
ning for a long period of time and in a very unsatisfactory condition. 

The only considération bankrupt received from his daughter at 
the time the deed was executed was $80, which amount was, as he 
testified, "ail she then had in the house." For some reason — ^yet un- 
explained — notice of the fact that the bankrupt had transferred this 
])roperty was never published in the local publication of real estate 
conveyances, mortgages, etc., to which the public were then accustomed 
to look for such notices, and because of this fact and the fact that the 
bankrupt directed the attention of creditors, from time to time after 
the transfer was made, to the value of the equity in his property as 
amply sufficient to meet ail demands, the creditors were misled as to 
his actual financial condition or worth until within a few days of bank- 
rupt's adjudication. The}' had been led to beHeve that the bankrupt 
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was the owner of this property, as well as another pièce of property, 
known as the home property, which has been the subject of another 
suit of a similar character, which suit was decided by this court ad- 
versely to the trustée at the conclusion of the trial. Subséquent to 
thèse two transfers, the first made about 15 months, and second, as 
stated, about 11 months prior to adjudication, creditors called several 
times to collect their accounts and to insist that something must be 
done to reduce the indebtedness, and one account of something like 
$800 was in the hands of a local attorney for collection, who was 
threatening légal proceedings, which were avoided by the promise of 
the bankrupt to pay $50 a month on the account, which promise was 
kept only intermittently. During this period of time, in discussing the 
accounts with cerditors, the bankrupt mentioned a possible sale of 
either one or both properties so as to enable him to pay up his indebt- 
edness, and in this way his creditors were further misled and deceived 
as to the title ownership of his real estate. 

In his bankruptcy schedules he listed his assets (inclusive of exempt 
property) as of the value of $2,048.28 and his liabilities as of the 
amount of $5,942.34, but it appears that the assets hâve so shrunk that 
the amount now available for dividends in the hands of the trustée is 
but $684.84. While the bankrupt and his daughter, in their answers 
to the complaint, specifically denied the allégations as to the transfer 
being without considération, and made for the purpose of hindering, 
delaying and defrauding creditors, they affirmatively pleaded that the 
transfer was for a valuable considération and made without intent to 
hinder, delay, or defraud creditors of the bankrupt. Nevertheless 
they declined the opportunity at the hearing to introduce any évidence 
to sustain thèse affirmative allégations and rested their case on plain- 
tifï's évidence. 

The facts brought out at the trial as to the financial condition of 
bankrupt at the time of the transfer — the inadequacy of the considéra- 
tion passing from the grantee to him, the situation of the parties as 
part of one household, the subséquent statements made by the bank- 
rupt as to why the transfer had been made, the f allure of the real es- 
tate record to publish notice of this transfer, the conséquent ignorance 
of creditors as to the transfer having been made, and the failing con- 
dition of bankrupt's business as subséquent events disclosed — ail tend 
to the conviction that the transaction was not a bona fide one, but, on 
the contrary, was intended to prevent the equity in the property from 
being used by creditors to satisfy their claims. And in view of an 
entire absence of évidence tending to explain away the facts peculiar 
to thé transaction, the conclusion becomes absolute that the convey- 
ance was in fact without considération and made in bad faith. True, 
it may be, as intimated, that the daughter had previously advanced 
moneys to the bankrupt in aid of his business, which, when taken in 
connection with the $80 claimed by her father to hâve been paid him 
at the time the deed of conveyance was executed, would hâve been 
sufficient to show that an adéquate considération had in fact been paid 
for the equity in the property, but such facts should hâve been shown 
by évidence at the hearing, and as the principal défendant saw fit to rest 
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upon the prima facie case presented by the plaintifï, she cannot now 
be heard to complain if the issues are hère decided against her. From 
ail the évidence I am satisfied that the bankrupt at the time of the 
transfer was fearful that he would eventually become a bankrupt, and 
that he and the members of his family had long before realized that, 
])ecause of the falling off of his business, as time wore on he would 
fmd it more and more difficult to meet his bills in the regular way ; that 
he and his wife considered the methods pursued by some of his credi- 
tors as harassing, and in conséquence were angered, and finally re- 
solved upon making the transfer of this property to their daughtcr 
for the purpose of preventing creditors depriving the bankrupt of the 
benefits to be derived from the ownership of the equity in this real 
estate ; and that the transfer had the elïect of making the bankrupt 
insolvent beyond any question. 

[3] When the daughtcr filed her affirmative défense, she assumed 
a burden which she failcd to sustain by any évidence whatsoever. 
This, togcther with the évidence adduced at the trial, makes it neces- 
sary for me to find that the conveyance was in fact fraudulently made 
without adéquate considération and should be set aside as prayed for 
by the plaintiff in his bill of complaint. First Nat. Bank v. Miller, 163 
N. Y. 164, 57 N. E. 308 ; Klinger v. Hyman et al. (C. C. A. 2d Cir.) 
34 Am. Bankr. Rep. 338, 223 Fed. 257, 138 C. C. A. 499; Starin v. 
Kelly, 88 N. Y. 421 ; Read v. Williams, 125 N. Y. 560, 26 N. E. 730, 
21 Am. St. Rep. 748; Bilhngs v. Russell, 101 N. Y. 226, 4 N. E. 531 ; 
Bentley v. Young (D. C. N. Y.) 31 Am. Bankr. Rep. 506, 210 Fed. 
202. 

[4] Upon return of this case to court, counsel representing the 
bankrupt and his daughtcr entered a gênerai appearance. Yet when 
the case was about reached for hearing they sought to only appear 
specially for the purpose of pleading to the Jurisdiction of the court, 
and when the case was later called for trial moved for its dismissal on 
the ground that the court lacked jurisdiction because ail of the parties 
thereto were résidents of the state of New York and défendants had 
not given their consent. The motion was denied and the case pro- 
ceeded to trial. In the brief presented counsel again make the claim 
that the court is without jurisdiction, and quote from Collier on Bank- 
ruptcy (lOth Ed.) in support of their contention. A référence to the 
same authority (page 475) will disclose that the author, when comment- 
ing on the purpose of the amendments of February 5, 1903, and June 
25, 1910, to the Bankruptcy Act of 1898 (section 23b), says : 

"The direct resuit of the case of Bardes v. Bank [178 TJ. S. 524, 20 Sup. Ct. 
1000, 44 L. Ed. 1175] was * * * to deprive the District Court of jurisdic- 
tion of a suit brought by the trustée for the recovery of property in the hands 
of an adverse elainïant. It had an appréciable effect upon analogous provi- 
sional and summary remédies. The amendment of 1903 added to section TOe 
a clause conferrlng upon the court of bankruptcy jurisdiction of a suit to re- 
cover property which has been transferred in fraud of creditors, and which 
any creditor might hâve avoided. Amendments, restoring concurrent juris- 
diction, at least as to suits to recover property, became imperatively neeessary 
and were very generally demanded. This denïand was met by the changes 
made in this subseetion and in sections 60b, 67e and 70e by the act of 1903. 
But the amendatory act failed to iuclude in clause "b" of this section suits 
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for tlie recovery of property iinder section 70e. This was evidently a defect 
It at once raised a doubt wlietlier a suit to recover property transferred more 
than four montlis before the bankruptcy could be instltuted other tlian in a 
State court. Tlie failure to include suits for the i-ecovery of property under 
section 70e was obviously an inadvertence. It was at least recognized as sucli 
by Congress in enacting the amendment of 1910, which included a référence 
to suits brought uuder section 70e, and, as the law now stands, suits for the 
recovery of property transferred in fraud of creditors pi'ior to tlie four 
nionths" perlod may be brought in District Courts." 

In Loveland on Bankruptcy (4th Ed., 1912), at page 1043, will be 
found this statement : 

"ïhe tru.stee niay brliig a suit to recover property transferred in fraud of 
creditors or as a préférence in a court of liankruptcy, or a state court, having 
.iurisdlctiou of the parties and suljject matter. In respect to this class of suits 
tlie courts of bankrui)tcj' and the stiite courts now hâve concurrent jurisdic- 
tion * * * wifhout the defendant's l'onsent." 

The .same view expressed as to the amendment of June 25, 1910, 
conferring jurisdiction on District Courts to hear and détermine causes 
when it appears that a trustée in bankruptcy is seeking to recover for 
the estate property claimed to hâve been conveyed away by the bank- 
rupt in fraud of his creditors, prior to the four months' period next 
preceding the commencement of bankruptcy proceedings, seems to 
hâve been adopted bv Judge Elliott in Newcomb v. Biwer (D. C. S. 
Dak.) 29 Am. Bankr.'Rep. 15, 199 Fed. 529, decided October 15, 1912, 
and i)y Judge Lacombe, of the Circuit Court of Appeals for the Sec- 
ond Circuit, in Milkman v. Arthe, decided April 13, 1915, and reported 
in 34 Am. Bankr. Rep. 536, 223 Fed. 506, 139 C. C. A. 55. The motion 
to dismiss is therefore overruled. 

This will make unnecessary any discussion as to whether the appear- 
ance entered by counsel for défendants was spécial or gênerai. 

Decree accordingly. 



PAI.MER V. DOULL MILLEIl CO., Inc. 
(District Court, S. D. New York. Jlay 20, 1016.) 

1. MoNEY Receivei) <S==>1 — Action — Natuiîe of Action. 

The action for uioney had and reeelved Is based upon équitable princl- 
ples. 

[Ed. Note. — For other cases, see Jloney Reeeivcd, Cent. Dig. § 1 ; Dec. 
Dlg. <&=>!.] 

2. Trial ©=>]0—Dockets— Equitable Phinciples. 

Act Slarch -3, 101.5, c. 90, 38 Stat. 050, i)rovides that, when a suit is 
brought on tlie wrong side of the court, it shall be transferred to the aj)- 
proprlate slde. The trustée In bankruptcy of a corporation sued a factor, 
who acted for such corporation, to recover part of the commissions pald 
the factor, alleging that in violation of Pénal Law N. Y. (Consol. Lavvs, 
c. 40) § 439, the factor paid and agreed to pay part of the commissions 
to the corporation's président, and that the commissions allowed were in 
excess of the usual rate. Held, that as the suit was one to recover money 
liad and reeelved, and, whether an action at law or a suit in equity, was 
governed by équitable prlnclples, défendant cannot complaln that It was 
instltuted on the equity side of the fédéral court. 

f Ed. Note.— For other cases, see Trial, Cent. Dig. § 27 ; Dec. Dig. ©=10.] 

^=^For Ollier cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. Bakkruptct <©=>154— Action bt Beceiveb— Eight to Set-Off. 

In a suit by the trustée in bankruptcy of a corporation to recover a por- 
tion of commissions pald a factor on ttie ground that the factor, iu viola- 
tion of Pénal Law K. Y. § 439, secretly made payments to the président of 
the corporation, the factor caiinot offset claims made up of indebtedness 
tipon drafts accepted for the beneflt of the corporation and indebtednes^s 
growing ont of a defioiency judgment against the corporation in favor of 
holders of its bonds, of whieh défendant was one, for that would tend to 
pi'ejudice bona flde creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 451-455 ; 
Dec. Dig. ©=154.] 

4. Bankruptcy ®=>154— Action bt Eeceivei;— Right to Set-Off. 

In sucli case, as the agreement with the factor was void and unen- 
forceable, the set-off will not be allowed either in law or equity, but the 
law will leave the factor in the condition it found hini. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 451-455 ; 
Dec. Dig. <@=154.] 

In Equity. Suit by Archibald Palmer, as trustée in bankruptcy o£ 
the Venus Silk Glove Manufacturing Company, Incorporated, bank- 
rupt, against the Doull Miller Company, Incorporated. On motion to 
strike out a counterclaim contained in the answer. Motion granted. 

David Harr, of New York City, for the motion. 
Kellogg, Emery & Cuthell, of New York City (Earle L. Beatty, of 
New York City, of counsel), opposed. 

MAYER, District Judge. This is a motion made by plaintiff to 
strike out the counterclaim contained in the answer of défendant to 
the amended bill of complaint, on the ground that the same does not 
contain facts sufficient to constitute a set-ofif in equity. 

The suit is brought by plaintifï, as trustée in bankruptcy of the 
Venus Silk Glove Manufacturing Company Incorporated, a New 
York corporation, to recover certain moneys, alleged to amount to 
about $24,000, received by défendant under certain contracts which 
are alleged to be illégal and void by virtue of section 439 of the New 
York Pénal Law. The bankrupt corporation was organized in De- 
cember, 1913, for the purpose of engaging in the manufacture and sale 
of silk gloves and similar articles. Upon its incorporation it suc- 
ceedéd to the business of a Pennsylvania corporation which had been 
organized for the purpose of carrying on a similar business. Défend- 
ant corporation was accustomed to act as a factor for enterprises en- 
gaged in businesses of this nature. 

The bill of complaint sets forth two causes of action. In the first 
cause of action it is alleged that in or about December, 1913, défend- 
ant entered into a contract with the bankrupt corporation whereby 
it agreed to perform for the bankrupt the services of a factor in con- 
sidération of the payment by the bankrupt to défendant of a commis- 
sion of 10 per cent, of the gross income derived by the bankrupt from 
ail of its sales. It is further alleged that contemporaneously there- 
with, and in violation of section 439 of the New York Pénal Law, the 
défendant, for the purpose of procuring the making of such contract 
by the bankrupt, agreed with Wunsch, président and principal stock- 

©SjFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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"holder of the bankrupt, to pay him, from the 10 per cent, commission 
received by défendant, a commission of 6 per cent., which arrangement 
is alleged to hâve been made without the knowledge of the bankrupt. 

In the second cause of action it is alleged that in or about the month 
of August, 1911, défendant entered into a similar contract with the 
predecessor Pennsylvania corporation, to the rights of which the bank- 
rupt corporation had succeeded. It is alleged that at the time of the 
making of such contract an arrangement was made to pay Wunsch, 
président and principal stockholder of the Pennsylvania corporation, 
a similar commission of 6 per cent, from the 10 per cent, commission 
which was received by the défendant corporation. 

Plaintifï, after offering to permit défendant to retain what plaintifï 
allèges to be just compensation for defendant's services as a factor, 
viz., 4 per cent, of the 10 per cent, commission received by it, prays 
that it be adjudged and decreed — 

"that ail moneys received by the défendant pursuant to the contracts herein 
couiplained of, over and above Its équitable compensation for services render- 
ed, belong as of riglit to the bankrupt estate, * * * and that It be adjudged 
and decreed that défendant hold the snm of .^24,000 in trust for tlie bankrupt, 
and that it be further adjudged and decreed that the défendant pay to com- 
plainant, as trustée for credltors of sald bankrupt, the sald sum of $24,- 
000. » * *" 

Défendant sets up "a set-off or counterclaim to the causes of action 
attempted to be set f orth in the amended bill of complaint." Défend- 
ant allèges that the entire assets which hâve corne into the hands of 
the plaintifï trustée are wholly insufficient to pay any dividends upon 
the claims of creditors of the bankrupt ; that défendant has duly filed 
its proofs of claims, showing that the bankrupt is indebted to it in 
the sum of $23,609.12, and that thèse claims are made up of an in- 
debtedness upon drafts accepted and paid by défendant for account of 
the bankrupt and an indebtedness growing out of a deficiency judg- 
ment entered against the bankrupt in favor of the holders of certain 
of its bonds, of which the défendant was the holder of $10,000, prin- 
cipal amount. 

Défendant has not moved to dismiss the bill ; its counsel stating that 
such a motion was at first contemplated, but that it was decided that 
the same resuit could be reached by the équitable set-off pleaded in 
the answer. 

[1, 2] It is urged by défendant that, if there is any action by the 
plaintifï, such an action is on the law side and not in equity. The at- 
tention of counsel is called to chapter 90 of United States Statutes at 
Large of 1915, being the amendment of Mardi 3, 1915, by which a 
suit brought on the wrong side of the court can be transferred to the 
appropriate side of the court. Whether this suit should be on the law 
side or the equity side is not important for the purposes of this déci- 
sion, because the same resuit must be reached in either event. 

Judge Cardozo in Schank v. Schuchman, 212 N. Y. at page 358, 106 
N. E. at page 128, calls attention to the proposition that: 

"The action for nioney had and receh'ed is based, however, upon équitable 
lirinclxJles." 
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As tlie bill is framed, it may be construed as setting forth a cause 
of action for money had and received, even though the pleader in the 
prayer bas inserted the additional theory of a trust. I think the de- 
fendant misconstrues the meaning of Schank v. Schuchman, supra. 
The question there was whether the amended complaint stated a cause 
of action. Plaintiffs there seem to hâve relied solely upon the wrong- 
ful act which they charged against défendant. In that case plaintiti's 
had bought of défendant wagons and parts of wagons, and had also 
employed him to make repairs. Two employés of plaintiffs, whose 
duty was to inspect purchases and repairs, received a secret bonus 
from défendant; the allégation being that this payment was made to 
thèse two employés "with intent to influence their action in relation to 
the business of the plaintiffs." Plaintiffs sued to get back ail the 
money paid by them to défendant, Vk'ithout déduction or condition. 
The wagons and parts of wagons could not be restored, and were 
worn eut and useless. There was no allégation showing the disparity 
between the value of thèse chattels and the price paid for them by 
plaintiffs. So far as the complaint in that case disclosed, plaintiffs got 
their money's worth, notwithstanding the secret bonus paid to their 
employés. The court held, inter alla: 

"Tlie plaintiffs miist sliow tliat it is îigaiiist good conscionce for the defond- 
ant to l?ee]> tlie mone.v. * * * Tliey do not sliow this, where they hâve 
eonsumed wliat they hâve received, iniless the money excpeds the fair value 
of that which the défendant gave them. If the defendaiit's vvork and wares 
were paid for at fair pi'ices, the plaintiffs hâve had a .iust return for every 
dollar they hâve parted with, and the défendant, therefore, ean keep the mon- 
ey with good consciente." Schank v. Schuehnian, supra, 212 N. X. at page 358, 
100 N. K. at page 128. 

In the case at bar, however, it appears that the customary charge of 
a factor was 4 per cent., and that, if plaintiffs allégations are true, 
défendant was guilty of the offense denounced by section 439 of the 
New York Pénal Law. There was, therefore, a wide disparity between 
the value of the services and the price which was agreed upon as the 
resuit of the commission of 6 per cent, to Wunsch on the side. 

Whether, therefore, the complaint is looked at as setting forth a 
cause of action in equity or at law, the resuit is that plaintiff is suing 
défendant for money had and received, to wit, the amount over and 
above what may be the fair and reasonable value of the services of 
défendant as a factor. It may be that plaintiff' could bave sued to 
recover back the full 10 per cent. ; but I express no opinion upon that 
proposition, because plaintiff bas taken the better course, and, believing 
himself in equity, bas followed the thought of the case of Schank v. 
Schuchman and offered to let défendant retain what would be fair 
compensation for its services. 

[3] In the first place, I am of the opinion that the set-off alleged 
by défendant is not in the same right and does not fall within the pro- 
visions of section 68 of the bankruptcy statute. Act July 1, 1898, c. 
541, 30 Stat. 565 (Comp. St. 1913, § 9652). But I need not stop to dis- 
cuss this point in détail, because I can put my conclusion upon much 
broader grounds. In my opinion, a court of equity should not permit 
a set-off- of this kind, where the party urging the set-off bas been guilty 
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of the violation of a pénal law and of the kind of conduct which is 
morally unsound and tends to undermine the integrity of modem busi- 
ness. To permit siich a set-off would amount to an encouragement of 
practices of this character. If this défendant can in efifect escape its 
wrongdoing by setting ofï the debt due it, when other creditors must 
take their chances by proving their claims in bankruptcy, the honest 
merchant may well inquire how it is that courts postpone him until 
the dishonest merchant escapes the conséquences of his wrongdoing. 
[4] In the next place, vvhether in law or in equity, the set-off cannot 
be availed of. It was distinctlv held in Sirkin v. Fourteenth Street 
Store, 124 App. Div. 384, 108" N. Y. Supp. 830, that an agreement 
of the kind hère discussed was void and unenforceable, and therefore 
that there could be no recovery for goods sold by bribing buyer's 
agent. This view was inferentially approved in Schank v. Schuchman, 
supra, where the court said (212 N. Y. at page 359, 106 N. E. at page 
129): 

"If tlie défendant were suing the plaintiffs for the price, and the court were 
to deny him relief, its refusai would net rest upon the ground that it would 
be against good conscience for him to hâve the nioney. The basis of its re- 
fusai would rather be that hecause of hls illégal acts the law would leave him 
where it found him. Oscanyan v. Arms Ce , 103 U. S. 2(;l [26 L. Ed. 539] ; 
JNIc:MulIen v. HofCman, 174 U. S. 039 [19 Sup. Ct. 8-39, 43 L. Ed. 1117J." 

So hère I think the défendant should be left where in law it placed 
itself. If, for instance, the com.missions had not been paid, défendant 
could not hâve sustained an action for and obtained recovery of such 
commissions. That, however, is precisely what it is attempting to do 
by this set-off, which constitutes an affirmative défense. 

It seems to me that, from whatever point of view the question is 
approached, the resuit is that the set-off cannot be entertained. I 
deem it désirable, however, to point out that défendant dénies that the 
transactions were of the sinister and improper character alleged by 
plaintiff, and that in describing the transactions I hâve, of course, 
merely referred to them in the manner set forth in the complaint. I 
make this note because some stranger reading this mémorandum might 
form an opinion of défendant which in fact might be unjust and un- 
supported on the trial of the case. 

Motion granted. 



rXITED STATES v. FRIEnBER(;. 

(T^istrict Court, E. D. Peniisylvauia. June 12, 1916.) 

No. 4184. 

1. Searches and Seizures ^==>7 — Documents Unlawfully Taken — Return. 

The rule that, upon trial of a crlminal prosecution, the courts will not, 
as to évidence clearly compétent, reject it because of the ineans by which 
it was procured, does not apply to a pétition before trial for return of pa- 
pers seized upon an unlawful searcli. 

[Ed. Note. — For otlier cases, see Searches and Seizures, Cent. Dig. § 5; 
Dec. Dig. c®=>7.] 

^=s>For oiber cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indeies 
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2. Seabches and Seizures ©=»7— Unlawful Seaecii — Beturn of Papers. 

Const. TJ. S. Amend. 4, déclares that tlie right of the people to be secure 
In their persons, houses, pai)ers, and effects against unreasouable searches 
and seizures shall not be violated, and no warrants shall issne but upon 
probable cause, sujiported by oath and affirmation, and particnlarly de- 
scribing the place to be searclied and the persons and things to be seiJied. 
Amendment 5 déclares that no person shall be conipelled in any criniinal 
case to be a vvitness against himself. T'nder a search warrant aiithorizJng 
the search of petitioner's place of business for leaf tobacco, as to which 
it was Clainied a fraud upon the internai revenue laws was being efCected, 
petitioner's private papers, both at his i)lace of business and at his rési- 
dence, were examined and seized. Before the trial on tlie charge of vio- 
lating the internai revenue laws petitloner demanded return of such pa- 
pers. Held, that the search was unreasouable and the papers should be 
returned, though desired for use in the prosecution ; the warrant not de- 
scribing petitioner's résidence, nor providing for search and seizure of 
private papers. 

[Ed. Note. — For other cases, see Searches and Seizures, Cent. Dig. §5;: 
Dec. Big. ©=j7.] 

Morris Friedberg was charged with violating the internai revenue 
laws. Upon pétition and rule for order on United States agents to* 
return books and papers. Rule absolute. 

John H. Hall, Asst. U. S. Atty., and Francis Fisher Kane, U. S.- 
Atty., both of Philadelphia, Pa. 

Pierce Archer, Jr., of Philadelphia, Pa., for défendant, 

THOMPSON, District Judge. The books and papers, which are 
the subject of the présent rule, were seized by internai revenue officers 
of the United States under a search warrant issued by a United States 
commissioner which reads as follows: 

"Connijissioner's Court of the United States Eastern District of Pennsylvania. 

"Search Warrant. 

••To II. C. Dietterich, Intennil Kevenue Ofilcer of the United States, and to his 
1 )eputies, or Any of Them — Greetings : 

"Whereas, complalnt ou oath, and in writing, lias been niade before me, 
('ha ries 'W'elsh Edmnnds, a United States counnlssioiier for the Eastern dis- 
trict of Pennsylvania, by IL G. Dietterich, alleging that he has reason to be- 
Ueve and does believe that a fraud upon the reveiuie of the United States is 
being c-ommitted upon the revenue law as to leaf tobacco, has been and is being 
conimitted by person or pei'sons unknowu upon the premises knowu as 234 
-N'orth Third street, Philadelphia, in the Eiistern district of Pennsylvania. 

"You are therefore hereby counuanded, in the nanie of the Président of th» 
United States, to enter said premises, with the necessary and proper assist- 
ance, and there diligently investigate and search said premises for the said 
leaf tobacco, as also for the ingrédients thereof and utensils used in the manu- 
facture of same, and that you secure the same and bring the person or persons 
ni whose custody they may be fonnd before me in my office in Philadelphia, 
then and there to he examined and further to be dealt with according to law. 

'•(iiven under my hand and seal on this twent.v-fourth day of March A. D. 
1U16. Charles Welsh Edmunds, 

"United States Commissioner, Eastern District of Pennsylvania." 

The warrant was apparently issued under the provisions of section 
3462, Revised Statutes (Comp. St. 1913, § 6364). The facts in con- 

Ê=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



UNIÏED STATES V. FRIEDBERQ 315 

nectlon witli the search and seizure are set ont in the pétition for the 
rule and are not denied. Briefly stated, they are as foUows: 

On the 24th day of March, 1916, the revenue officers, during the 
absence of the petitioner, made a search of the petitioner's office, his 
private desks, his files, and his safe at the premises 234 North Third 
Street, named in the warrant, and compelled the petitioner's clerk to 
disclose and deliver to them ail the petitioner's private papers and 
bocks, including his private correspondence, files, bills of lading for 
tobacco shipped to him, certificates of tobacco in bonded warehouses, 
his daybook, ledger, invoice book, sales book, cashbook, mémorandum 
books, bills, and many other papers having to do only with the peti- 
tioner's private and financial transactions, and thèse books and papers 
were gathered together and carried away with them. On the follow- 
ing day, two of the revenue officers gained access to the petitioner's 
private résidence at No. 1516 Moyamensing avenue, violated the pri- 
vacy of his dwelling and family, searched the entire house, including 
the bedrooms of the female members of his family, and carried away 
a leather suit case packed with his private papers. The revenue officers 
brought ail the articles to the Fédéral Building, and, in spite of the 
petitioner's protests and recjuests, hâve answered that ail the books 
and papers were in the custody of the United States, hâve refused to 
give them back, and liave informed the petitioner that the books and 
papers were to be used as évidence against him and others for the pur- 
pose of placing him under arrest for a crime against the United States 
and for forfeiting his property. 

On April 27, 1916, the petitioner was placed under arrest upon a 
warrant based on an information sworn to by one of the revenue offi- 
cers for certain violations of the internai revenue laws and was held 
in bail for a hearing. The petitioner claims that tlie search and seizure 
were in violation of his rights under the Fourth and Fifth Amend- 
ments to the Constitution, and prays for an order for the return of the 
books and papers. 

[1,2] The respondents appeared by the United States attorney in 
answer to the rule. The Fourth Amendment déclares that : 

"The riglit of tlie people to be secure in their persons, houses, papers and 
effects, against uiirea.sonable searelies and seizures, shall not be violated, and 
iK> warrants sball issue, but upon probable cause, supported by oath and af- 
lirniatiou, and partk-ularly deseriblng the place to be searched, and the per- 
t-ons or things to Ix; seized." 

The Fifth Amendment, among other things, déclares that no per- 
son "shall be compelled in any criminal case to be a witness against 
himself." The Fourth Amendment makes clear the constitutional re- 
quirements of a search warrant. It provides that the warrant shall 
particularly describe, first, the place to be searched ; and, second, the 
persons or things to be seized. The warrant describes the place to 
be searched as 234 North Third street, Philadelphia, and the thing 
to be seized as "leaf tobacco, the ingrédients thereof, and utensils used 
in the manufacture of the same." The warrant did not describe the 
petitioner's private résidence at No. 1516 Moyamensing avenue; nei- 
ther did it describe any books or papers of the petitioner. 
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The présent rule is not to be determined upon the authority of the 
cases holding that, upon objection to the introduction of testimony 
clearly compétent as tending to estabHsh the guilt of one on trial for 
a criminal offense, the courts do not stop to inquire as to the means 
by which the évidence was obtained. So that, if évidence is obtained 
by means of a search warrant, the fact that, in the search for what 
was lawfully included within its terms, other papers which are in- 
criminating are incidentally taken, the court will not, where the ques- 
tion is first raised at the trial, inquire into the method by which the 
prosecution came into the possession of the incriminating documents. 
This is the rule, as I understand it, laid down in the case of Adams 
V. New York, 192 U. S. 585, 24 Sup. Ct. 372, 48 L. Ed. 575. 

The question now before the court is not as to the admission of évi- 
dence, but as to whether the books and papers bave been unlawfully 
seized in violation of the constitutional rights of the défendant. As 
stated by Mr. Justice Day in the opinion in the Adams Case, the ques- 
tion there was not raised in the attempt to resist an unlawful seizure 
of the private papers of the plaintifï in error, and it was stated that 
the question solely was : 

"Were the papers found in the exécution of the search warrant, which had 
a légal purpose in the attempt to flnd gauibling paraphenialia, compétent évi- 
dence against tlie accused?" 

I think the question as to what is an unreasonable manner of search 
and seizure, where the question is raised, as hère, in resisting a seizure 
of papers by demand for their return, must be determined by the 
terms of the Fourth Amendment itself, which provides the requisites 
for a warrant. A search, to be lawfuJ, and therefore reasonable, mtist 
be confined to the place, and the seizure to the things, particularly de- 
scribed. If it were not the case that the place to be searched and the 
things to be seized must be those particularly described, the efïect 
would be that a search warrant providing for the search of a partic- 
tilar place and the seizure of particular things would become a gên- 
erai warrant when placed in the hands of the government officers. 
The history of the Fourth Amendment by Mr. Ttistice Bradley in 
Boyd V. United States, 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746, 
is reviewed in the opinion of Mr. Justice Dav in Weeks v. United 
States, 232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 652, L. R. A. 1915B, 
834, Ann. Cas. 1915C, 1177, and, as there shown, it took its origin in 
the détermination of the framers of the amendments to provide for 
the Constitution a Bill of Rights, securing to the people those safe- 
guards which had grown up in England to protect the people from 
unreasonable searches and seizures, such as were then permitted under 
gênerai warrants issued under the authority of the government. By 
this practice there had been invasions of the home and privacy of the 
citizens and seizure of their private papers in support of charges, real 
or imaginary, made against them, and it is stated in the opinion that 
such practices had also received sanction under warrants and seizures 
under the so-called writs of assistance, issued in the American col- 
onies. The emphasis which is laid upon the wrongs permitted under 
gênerai warrants indicates that it was not the intention ol the framers 
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of the amendment to permit, under a warrant particularly describing 
a place and things, a search of other places and a seizure of other 
things than those particularly described. As was said by Mr. Justice 
Bradley in the Boyd Case, the essence of the offense against the con- 
stitutional amendment "is the invasion of his indefeasible right of Per- 
sonal security, personal liberty, and private property, where that right 
has never been forfeited by his conviction of some public offense." 

The rights of the petitioner in this case bave not been forfeited by 
conviction, and, as in the case of Weeks v. United States, without await- 
ing his trial, he has made timely application to the court for an order 
for the return of his books and papers. In the Weeks Case the papers 
had been seized by the United States marshal without a warrant upon 
sworn information and without describing with reasonable particularity 
the thing for which the search was to be made, so that the question 
dififered f rom that presented hère, in that hère the officers of the United 
States were acting under a warrant lawfully issued. To the extent 
that the exécution of the warrant came within its particular terms, the 
petitioner is entitled to make no complaint and makes none. I think 
the question as to whether the seizure in the présent case of the pri- 
vate papers of the petitioner is unreasonable as to the subject of seizure 
is answered in the case of Boyd v. United States : 

"The search for and seizure of stolen or forfeited goods, or goods llable to 
duties and eoncealed to avoid the payaient thereof, are totally différent things 
from a search for and seizure of a nian's private boolis and papers for the pur- 
pose of obtaining infonuation tliereln contained, or of using them as évidence 
against him. The tvvo things differ toto eœlo. In the one case, the govenunent 
is entitled to the possession of tiie property ; In the otlier it is not. The sei- 
zure of stolen goods is authorized by the commou law ; and the seizure of 
goods forfeited for a breaeh of the revenue lavv's, or eoncealed to avoid the 
diities payable on them, has been authorized by English statutes for at least 
two centuries past ; and the llke selzures hâve been authorized by our owu 
revenue aets from the commencement of the governnient." 

"When examlned with care, it is nianifest that tliere is a total unllkeness 
of thèse ofliclal acts and proceedings to that which is now under considération. 
In the case of stolen goods, the owner from whom they were stolen is entitled 
to tlieir possession ; and in the case of excisable or dutiable articles, the gov- 
ernment has an intorest in them for tho payment of tlie duties thereon, and 
until such duties are paid has a right to kee]> them under observation, or to 
pursue and drag them from concealment. * * * Wliereas, by the proceed- 
Ing now under considération, the court atteuipts to extort from the party his 
private books and papers to make him llable for a penalty or to forfeit his 
property." 

In the Boyd Case, the court, through Mr. Justice Bradley, cites 
and reviews Lord Camden's criticism of the power claimed by the Sec- 
retary of State for issuing gênerai search warrants. As Lord Camden 
says in his opinion : 

"Our law has provided no paper search in thèse cases to help forward the 
conviction." 

Mr. Justice Bradley says: 

"The princlples laid down in this opinion afïect the very essence of consti- 
tutlonal liberty and security. They reach farther than the concrète form of 
the case then before the court, with its adventitlous circiimstances ; they ap- 
ply to ail invasions on the part of the government and its employés of the 
sanctlty of a man's home and the prlvacies of life." 
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In so far as the revenue officers searched the premises at 1516 Moya- 
niensing avenue and seized books and papers there, they were acting 
without the authority of any warrant describing the premises or the 
things there seized and in violation of law. The books and papers 
seized at the premises 234 North Third street were not and could not 
be claimed to be within the description of the "things to be seized" 
upon those premises. 

The government seeks to justify the seizure entirely upon the ground 
that the papers are to be used as évidence upon which the government 
intends to prove the guilt of the défendant in a criminal prosecution 
and to forfeit his property in the proceedings in rem contemplated 
under section 3453. Tlie papers seized are not forfeitable, and hence 
not subject to seizure. In the seizure, the revenue officers were acting 
clearly beyond the authority of the warrant, without authority of law, 
and in violation of the petition's constitutional rights. The exigency 
of necessity for obtaining évidence in a particular case does not justify 
the tendency which has grown up to proceed by "raid" of the house 
and property of a supposed offender, rather than by the orderly process 
provided by law and guaranteed by the Constitution. 

The rule will be made absolute. 



In re HOSMER. 
(District Court, S. D. lowa, C. D. Mfiy 26, 1916.) 

1. Bankruptcy <©=5.'!4(j — Prioeities — Taxes. 

TJnder Bankr. Act .Tuly 1, 1898, e. 541, § 04, subsec. "a," 30 Stat. 563 
(Coinp. St. 1913, § 9048), (leclarin? that the court: shall order trustée in 
banlcruptcy to pay ail taxes le^rally due aiid owing by the baniîrupt in 
advance of paymcnt of divideuds to credltors, and subsectioii "b," cl. 5, 
declaring that debts owiiiK to any person who by the laws of the state 
Is entitled to priority shall hâve priority, the priority given tax claims 
which hâve not become a lien applies only to the gênerai assets, and not 
to property subject to a lien. 

lEd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 535; Dec. 
Dig. <S=346.| 

2. Bankruptcy <g=3347 — Priorities — Taxes. 

In administering a banlcfuptcy estate, eosts hâve priority In distribu- 
tion of gênerai asset.s over taxes not a lien. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 538 ; Dec. 
Dig. <S=>34Î.] 

3. Bankruptcy :S=3346 — Priorities — Property Sub.ikct to Iaen. 

Under Bankr. Act. § 07, subsec. "d," as aniended by Act June 25, 1910. 
c. 412, § 12, 36 Stat. 842 (Comp. St. 1913. § 9051), declaring that liens given 
or accepted In good faith and not in fraud of the act, shall not be 
aiïected by bankruptcy. property subject to a landlord's lien is unafCeeted, 
iind tliough the trustée in loankruptcy was allowed to dispose of tlie proper- 
ty, yet as the disposai did not resuit lu any equlty for the bankrupt's credl- 
tors, the county by reason of the priority of a tax claini. not a lien, to 
other claims payable ont of the gênerai assets, cannot assert a prier lien 
on sueh proceeds, for, unle.ss disposai of the propert,y subject to the lien 
resulted in a surplus, there was notliing which passed to the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 535; Dec. 
Dig. <S=3340.] 

(gc^For other cases see same toplc & KEY-NUMBBR iû ail Key-Numbered Digests & ludexet 
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In Bankruptcy. In the matter of the bankruptcy of Julîus A. Hos- 
mer. The claim of Polk County to priority for taxes on property sub- 
ject to liens was denied by the référée, and the county petitioned for 
review, Order of référée reversed. 

A. G. Rippey, of Des Moines, lowa, for Trustées of F. M. Hubbell 
Estate and Des Moines Union Ry. Co. 

Howard J. Clark, of Des Moines, for Howard J. Clark, Trustée. 

Don B. Shaw, of Des Moines, lowa, for Polk County. 

WADE, District Judge. Certain personal property of the bank- 
rupt was subject to landlord's liens, and this property has been sold 
by tiie trustée, and the liens of the holders hâve been properly estab- 
lished against the proceeds thereof . Polk county, not qUestioning the 
liens of 3ie holders, nor the proceedings by which they hâve acquired the 
right to subject the proceeds of the property in payment thereof, as- 
serts its right to a prior claim by reason of taxes upon the property 
upon which the holders' liens existed. 

[ 1 ] It is not claimed by Polk county that it has perf ected any lien 
upon said property, but it asks préférence under section 64 of the 
Bankruptcy Act (Comp. St. 1913, § 9648), which provides, among oth- 
er things: 

"(a) The court shall order the trustée to pay ail taxes legally due and owlng 
by the banUrupt to the United States, state, county, district, or municipality 
in advance of the payment of dlvidends to creditors." 

Subsection "b": 

"5. Debts owlng to any person who by the laws of the states or the XTnitecf 
States is entitled to priority." 

The claim for taxes is asserted under either one of the foregoing 
provisions; not out of the gênerai assets of the estate, as to which 
there could be no question, but out of the proceeds of the property 
covered by the liens. I hold that the provisions of section 64 with re- 
lation to the payment of taxes, costs, filing fées, costs of administra- 
tion, wages due to employés, and debts owing to any person entitled 
to priority, ail pertain to the gênerai assets of the estate, and hâve 
no relation to property which by reason of liens never became any 
part of the bankrupt estate. 

[2, 3] The trustée does not administer property fully covered by 
liens, or the proceeds of such property, as assets of the bankrupt es- 
tate. The lienholder does not hâve to establish his lien in the bank- 
rupt court ; he has the right to assert it in any court having jurisdic- 
tion. If the lienholder does not object, the trustée may take posses- 
sion of the property covered by the lien, and sell the same, but should 
not do so unless there is a fair prospect of securing a surplus over 
the lien, which surplus would be part of the gênerai assets. 

"When the property of a bankrupt Is subject to valld liens or mortgages, 
the trustée is entitled to pursue one of two courses: He may, if in hls judg- 
ment the equity in the property is of value and wlU yleld any benefit to the 
estate for tîie unseeured creditors, take possession of the property and bring 
It to sale free of the mortgage lien, in which event the lien will attach to the 
proceeds in his hands, and the lien on the property be discharged; or he 
may sell the equity of rédemption. He will exercise hls best judgment, with 
the approval of the bankrupt court In neither case can he, without the 
assent of the lien, creditor, reduce the value of the security by attachlng to 
thtt proceeds of tbe property liability for the cost of administration in bank- 
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ruptcy. The correct rule, as I apprehend, In such cases, îs stated by Judge 
Hook iD In re Harralsoii, 179 Fed. 490, 103 C. C. A. 70, 29 L. R. A. (N. S.) 737. 
'A court of bankruptcy sliould not assume charge of incumbered property and 
liquidate the liens on it, unless there are reasonable grounds for believinjr 
some advantage will accrue to the bankrupt's estate. If the validity of the 
liens Is unquestioned, an<l their amount is such that there is probably no 
excess of value in the property, it should be surreudered to the lienholders, or 
others entitled, unless some other reason appears for retaluing control. A 
court of bankruptcy is not a court of gênerai jurisdiction for the adjudica- 
tion of controversies or the administration of assets in which the bankrupt's 
estate is in no wise interested. If, however, cognizance is taken, it should be 
assumed some beneflt or advantage was expected to accrue to the gênerai 
creditors; and if it results otherwlse it is équitable to make the gênerai 
estate bear the cost of the proceeding. Hère the proceeds of sale dld not equal 
the admitted incumbrance, and the deflclcncy should not be further increased 
by deductlng the commissions of the offieers, if there Is a gênerai estate 
against which they can be charged. This is In analogy to the gênerai practlce 
in equity in foreclosure.' " In re Cutler & John (D. C.) 228 Fed. 771. 

Judge Connor in this case further revievvs many authorities, ail of 
which are applicable to the question involved. The following quota- 
tions are in point : 

"Ilore the only action taken by the mortgagees was to file their claim, as- 
serting their right to the proceeds of the property. Certalnly they dld not, 
by simply asserting the right to the proceeds of the mortgaged property, sub- 
ject themselves to a llaliility for the entire cost of the proceeding in bank- 
l'uptcy, amountlng to some 15 per cent, of the proceeds. ïliey were not 
askiug the aid of the court to foreclose their niortgages." 

"In Ke Goidsmith (1). C.) 118 Fed. 703, clted by counsel for the trustée, it 
is held that secured creditors, whose property ha s been taken and sold by 
the trustée, are not required to prove their daims and hâve the proceeds 
pald theni as a dividend, but may, in any appropriate manner, iutervene 
and demand the payment to them of the proceeds of the property upon 
which they hâve a valid lien. This opinion, and authorities, may be examined 
with profit." 

"The mortgagees are entitled to be paid the amount of their debts, to the 
exteiit of the proceeds of the property covered by the mortgages, without 
any diminution by reason of cost or expenses incurred in the proceeding in 
bankruptcy." 

To the same effect is In re Rauch (D. C.) 226 Fed. 982, in which it 
is said : 

"By the words 'of estâtes,' in section 62, supra [Comp. St. 1913, § 9646] and 
'bankrupt's estâtes' in section 64, subsec. 'b,' supra, is meant the unincum- 
bered assets generally of a bankrapt, properly admlnistrable in bankruptcy, 
as distinguished froni that of the property of a bankrupt dedlcated by law to 
the i)ayment of a particuhir obligation, or upon which there is a spécifie lien. 
The last-named section is Intended particularly to give the order to be ob- 
sei-^'od by trustées in the payment of such unincunibered estate." 

Section 67 of the Bankruptcy Act (Comp. St. 1913, § 9651), pro- 
vides : 

"d. Liens given or accepted in good falth, and not in contemplation of, or 
in fraud upon this act, and for a présent considération, which hâve been re- 
corded according to law, if record thereof was necessary in order to impart 
notice, shall, to the extent of such présent considération only, not be afCected 
by this act." 

The rule which applies to the costs of administering the bankrupt 
estate must apply with référence to the payment of taxes, where the 
tax is not a lien. In fact, the costs are given precedence by the act. 
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In Prince v. Walter (D. C.) 131 Fed. 546, it is specifically held that 
taxes which were not a lien could not be given precedence over a mort- 
gage in the distribution of the proceeds of the mortgaged property. 

If Polk county had a lien upon the property sold by the trus- 
tée, it would then présent a case of a contest between two Henholders, 
and the court would hâve to détermine priority of liens ; but in this 
case no such question is presented. If the landlords had chosen to 
proceed in the state courts to enforce their Hens, I do not apprehend 
that it would be contended that the county could, before acquirJng 
a Hen under the statutes of lowa, corne into court and ask to hâve the 
taxes first paid from the proceeds of the property when sold under 
the landlord's lien, and the mère fact that the landlords bave permitted 
the trustée to dispose of the property cannot change their rights, or 
lessen their interest under their mortgage. 

If there be gênerai assets in this estate, of course the taxes will be 
given préférence "in advance of the payments of dividends to cred- 
itors," as provided by section 64a ; but in the absence of a lien this is 
the only priority to which the claim for taxes is entitled. It cannot be 
held that the act of turning over the proceeds of the sale to the Hen- 
holders is the payment of a dividend. The trustée is simply transfer- 
ring to them the proceeds of their property which he has sold. 

The authorities relied upon by counsel for Polk county largely relate 
to cases in which by statute taxes were made a lien. 

The order of the référée will be reversed, and the case is referred 
back to the référée for further proceedings in compliance with this 
order. 

233 F.— 21 
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CHURCHWARD INTERNATIONAL STEEL CO. v. BETHLEHBM STEEL 

CO. 

(District Court, E. D. Pennsylvanla. May 22, 1916.) 

No. 1491. 

On Motion to Produce. 

1. DiSCOVERY ®=8 — RiGHT TO. 

Generally speaking, neitlier party is compelled to hâve his proofs sub- 
mitted for inspection in advance ot the trial, thiougli they are proved by 
oral testlmony or written documents. 

[Ed. Note.— For other cases, see Discovery, Cent. Dig. §§ 8, 9; Dec. 
Dig. <S=>8.] 

On Motion to Strike Out Affirmative Défenses. 

2. Equity <S=264 — Practicbî — Motion to Steike. 

Equity rule 33 (198 Fed. xxvii, 115 G. C. A. xxvii) forbids exceptions 
to an answer for insufficiency, but rules 29 and 30 (198 Fed. xxvi, 115 C. 
C. A. xxvi), autliorize motions to dismiss bills for insufficiency and iier- 
mit défendants by answer to make any eounter complaints against 
complainant which might be tlie subject of a bill relleving them of the 
necessity of resorting to a cr-oss-bill. In a suit to prevent infringement 
of letters patent, défendant answered denying complainant's right be- 
cause of its assignment of the letters patent. Held, that such answer set 
up a défense by way of confession and avoidance, and therefore, though 
a motion to strike might be applicable where the answer sets up an affirma- 
tive défense, such motion is inapplicable. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 53(5-540; Dec. 
Dig. <S=>264.] 

3. Equity iS=264 — Peactice — Tbial Questions. 

In a suit to prevent infringement of letters patent, the question 
whether complainant by release to a third party had deprived itself of 
the right to sue, Is a trial question, which cannot be adjudicated on mo- 
tion to strike. 

[Ed. Note.— For otlier cases, see Equity, Cent. Dig. §§ 536-540; Dec. 
Dig. <g=>264.] 

In Equity. Bill by the Churchward International Steel Company 
against the Bethlehem Steel Company. Sur motions to produce doc- 
uments and to strike out affirmative défenses of answer. Both mo- 
tions denied. 

Gill & Linn, of Philadelphia, Pa., and Duell, Warfield & Duell, of 
New York City, for plaintiff. 

Clarence D. Kerr and Fish, Richardson, Herrick & Neave, ail of 
New York City, and Fraley & Paul, of Philadelphia, Pa., for de- 
fendant. 

Sur Motion to Produce. 

DICKINSON, District Judge. [1] It would not infrequently b« 
of great convenience, and often of great advantage, to a défendant 
to hâve the plaintiff's proofs submitted for inspection in advance of 

^ssFor other cases see same toplc & KEY-NUMBEK la ail Key-Numbered Digests & Indexes 
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trial. A plaintiff might be required to so submit them, Even-handed 
justice would, however, demand that the défense be, in like manner, 
required to show its hand. The principle would follow the anticipated 
course of the trial through ail its stages, rebuttal and surrebuttal. 
Whatever merits such a practice might in its broad statement présent, 
it is clear the securement of thèse promised advantages would be 
impracticable. When a fact is pleaded, there is in this aspect no dis- 
tinction between proofs which are presented through oral testimony 
and written évidence. The production of any paper writing which a 
party desires to offer in évidence . may, generally speaking, be com- 
pelled. Again, generally speaking, neither party is required to submit 
its évidence in advance of trial. There may be exceptions to each of 
thèse rules. It lias not been shown that this motion rests upon any 
such exception, and it is dismissed. 

Sur Motion to Strike Out Affirmative Défenses of Answer, 

This motion is based upon the exception in rule 33 abolishing excep- 
tions to answers for insufficiency. The main purpose of the bill is to 
invoke protection against infringement by the défendant of its averred 
proprietary rights under certain patents. As part of the récital of 
title it avers in paragraph 6 an assignment to the Carnegie Steel Com- 
pany of certain limited rights to manufacture under the claimed pat- 
ents, but reserving ail its rights against ail infringers up to June 23. 
1914. It avers in paragraph 8 infringement by the défendant before 
and up to the date mentioned and infringement of those of its rights 
not so assigned since that date. The défendant by paragraph 15 of its 
answer sets up a déniai of any right in the plaintiff because of the 
averred fact that it had by the assignment referred to parted with ail 
its rights in the patents. By paragraph 16 of the answer it is averred 
that the plaintiff had granted the fuU right to the Carnegie Steel 
Company and its vendees under said agreement to vend the material 
covered by the product claims of said patents and that what the de- 
fendant has sold was what it had bought under the right thus given 
to the Carnegie Steel Company to sell. 

[2] The gênerai question of the right of plaintiff to hâve thèse facts 
of the answer stricken out divides itself into several subsidiary ques- 
tions. 

(1) Is plaintiff within rule 33 (198 Fed. xxvii, 115 C. C. A. xxvii)? 
Exceptions to an answer for insufficiency are by that rule forbidden. 
Rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi) permits motions to dismiss 
bills "for insufficiency," and rule 30 (198 Fed. xxvi, 115 C. C. A. 
xxvi) permits défendants by answer to make any counter complaints 
against plaintiffs which might be made the subject of a bill and re- 
lieves them of the necessity of resorting to a cross-bill. It might, in 
conséquence, be that a défendant would ask in his answer for the al- 
lowance of affirmative relief against a plaintiff. As a further con- 
séquence the défendant should, so far as his answer was affirmative 
of any cause of complaint he had against the défendant by way of 
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counterclaim or otherwise, be subject to the same attack upon the af- 
firmative features of his answer to which the complaint was subject. 
If such be the meaning of "affirmative défense," plaintifï is not within 
rule 33, because no affirmative défense in this sensé is set up by the 
answer. It is nothing more than a déniai of plaintiff's right by a 
plea in confession and avoidance. 

[3] (2) It may be said that it is not entirely clear that défendant 
cannot avail himself of the légal effect of the contract brought into 
the case as part of plaintiff's title. Défendant may be within the ex- 
ceptions to the principle invoked by plaintifï. If the légal effect of 
a release executed by a plaintiff to a third party is to release the de- 
fendant of the claim made against him, it may in a proper case be 
pleaded in an action at law and certainly a défendant in equity may 
avail himself of a like défense. Moreover, such a défense may go 
directly to the cause of action. The vendor of property, who had di- 
vested himself of ail rights therein, might readily be found without 
the right to maintain an action affecting that property. Whether 
défendant is within or without the principle invoked can best be de- 
termined as a trial question, and, it may be, can only be so determined. 

(3) There is also involved the practice question of the propriety of 
piecemeal rulings in causes, and perhaps a like piecemeal appellate 
relief. The courts hâve always and properly frowned upon this. If 
a défense attempted to be set up by answer were struck out, this might 
be deemed so far a final decree as to give a right of appeal. Nothing 
could be ruled on such an appeal, which could not at least as well, and 
perhaps with more, satisfaction be ruled as a trial question entering 
into the entry of the decree disposing so far as the trial court is con- 
cerned of the whole case on final decree. 

The disposition made of the présent motion is to hold it to be ruled 
as a trial question, and until then the motion is denied. 
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THE ADA. 
(District Court, D. MarjUiud. May 5, 1916.) 

SHIPPING ©=349(2) — FlîEICHT — CONTBACT OF AfKRKIOIITMEXT. 

A subeharterer of a steamsliiii, wliich liail asreed to i)rei)ay a lump sum 
as freight for tlie carriase of a caiji;o, bceame banlvrupt liefore the ship 
was fully loadfd. It had acceptée] atid loaded a shlpment for libelant 
at an agreed freight, for whlcli libelant had given a cbeclî, but upon 
whicli it stoi)ped payaient on the banlvruptcy. Libelant tendered prepay- 
ment to the ship at the agreed rate, which wa.s refused, and libelant 
refused to pay more. The ship remained in port for several days, and 
then sailed with the shipment on board, and at the port of destination en- 
forced payment of the freight at a higher rate. Held that, by failing to 
discharge the shipment at thu port of loading after knowledge of the 
contract under which it was loaded and of libelant's refusai to pay a 
higher rate of freight, it becanie bound by such contract, and was liable 
to libelant for the e.'icess collected. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 19^; Dec. Dig. 
<S=>49(2).] 

In Admiralty. Suit by the Union Petroleum Company against the 
Swedish steamship Ada. Decree for Hbelant. 

Conlen, Brinton & Acker, of Philadelphia, Pa., and Daniel H. Hayne, 
of Baltimore, Md., for libelant. 

Engel Bros., of New York City, and Harry N. Abercrombie, of 
Baltimore, Md., for respondent. 

ROSE, District Judge. Four hundred barrels of oil belonging to 
the libelant, a Delaware corporation, were carried by the Swedish 
steamship Ada from the port of New York to Marseilles. At the lat- 
ter port the freight demanded by the steamship, viz., $1,639.45, was 
pald under protest ; the libelant claiming that such sum was $374.88 
more than the steamship was entitled to demand. The libelant also 
seeks to recover $37.64 for various expenses for cablegrams, etc., re- 
sulting, as it allèges, from the excessive demand made by the steam- 
ship. 

There is no dispute as to facts. On the 29th of July, 1915, the libel- 
ant entered into a contract with the Inter-Ocean Transportation Com- 
pany of America, Incorporated, by which the latter undertook to trans- 
port for the libelant the oil in question, from New York to Marseilles, 
for the sum of $1,2(>4.59. At the time the contract was made the 
parties expected it to be f ulfilled by the shipment of the oil on a steam- 
er in no wise connected with the respondent or its owners. For some 
reasons such shipment was not made on such other steamer. The Ada, 
during ail the time in which the transactions in controversy took 
place, was under a time charter to one Robert F. Monahan. On the 
3d of September he made a subcharter to the Inter-Ocean Transporta- 
tion Company of America, Incorporated, by which the latter agreed 
to supply a full and complète cargo of gênerai merchandise to the 
Ada for the lump sum of $37,500, which was to be paid directly to 
the owners of the ship upon the issuance of the bills of lading, or 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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to the authorized agent of the sliip upon signed bills of lading signed 
by the captain ; such bills of lading to constitute a lien upon the ship, 
the amount of prepaid freight to be and remain a lien against the 
cargo until the freight was paid, according to the charter party. After 
making such subcharter, and before September 16, 1915, the Inter- 
Océan Transportation Company of America, Incorporated, with the 
consent of the libelant, loaded the 400 barrels of oil in question upon 
the Ada; the libelant accepting that steamship in lieu of the Astoria, 
under its agreement of July 29, 1915. 

On the 16th of September, 1915, the libelant gave the Inter-Ocean 
Company its check for $1,264.59, in full payment of the freight, re- 
ceiving therefor a bill of lading for the 400 barrels of oil, signed by 
an employé of the Inter-Ocean Company, but not by the owners, mas- 
ter, or charterers of the Ada. Four days before such payment of 
freight and signing of bills of lading, Monahan demanded of the In- 
ter-Ocean Company the payment of $37,500, and offered upon pay- 
ment of such sum to deliver to the Inter-Ocean Company bills of 
lading for cargo, and on September 16th, the very day on which such 
check was given by the libelant to the Inter-Ocean Company, Mona- 
han notifîed libelant in writing that the Ada vvould sail the next day, 
and the owner and master of the ship would be at the office of Mona- 
han's attorneys in New York at 10 o'clock in the forenoon of such 
day, ready to sign and deliver bills of lading for the shipment. The 
notice stated that ail freight was to be prepaid, and asked that the 
shipper be good enough, when he called for bills of lading, to bring 
with him check to cover freight. 

On the 17th of September a pétition in bankruptcy was fded against 
the Inter-Ocean Company, and on that day libelant stopped payment 
on the check for $1,264.59, theretofore given to the Inter-Ocean Com- 
pany. The loading of the Ada was completed by Monahan, the char- 
terer; the Inter-Ocean Company having left it unfinished. On the 
17th of September, the Ada left her berth and went to anchorage in 
New York Harbor. Thereafter, and before her saihng on the 23d 
of September, the libelant more than once tendered Monahan $1,264.- 
59. He declined to receive this sum, demanding more. The oil was 
duly carried to Marseilles, and there delivered upon payment, under 
protest, as already stated, of the sum of $1,639.4.5. 

Libelant claims that, the Inter-Ocean Company being duty author- 
ized by the ship to accept cargo for shipment upon it, the ship is bound 
by the agreements made by the Inter-Ocean Company with référence 
to such cargo as was actually placed on board the steamship, with 
the consent of the master, irrespective of whether the Inter-Ocean 
Company performed its agreement with the steamship or with Mona- 
han, its charterer. 

The ship 's view is that no bills of lading were ever signed by its 
master, and that by the terms of the charter party none were to be 
signed by him until the lump sum due from the Inter-Ocean Company 
was fully paid. It relies on Gracie v. Palmer, 8 Wheat. 605, 5 L. 
Ed. 696, to sustain the contention that in such a case the shipper was 
l)ut upon inquiry as to whether there was a charter, and, if so, what 
were its terms and conditions, and upon Ralli v. Paddington Steamship 
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Company, 5 Times Commercial Cases, 125, in which some of the facts 
were quite similar to those at bar. 

The libelant cites many authorities for tfie contention that a char- 
terer in possession of the vessel may bind it to the cargo received on 
board. I do not think it necessary in this case to go into any discus- 
sion of such questions. Before the ship sailed it knew that the libelant 
bad never promised to pay more than $1,264.59, and that it was not 
willing to pay more. It is true that it did not demand that its goods 
be returned to it, but it reiterated its refusai to pay a higher price. 
Under such circumstances the ship, if it was not willing to carry the 
cargo at the only rate to which libelant ever agreed, should hâve dis- 
charged it. There is nothing in the agreed statement of f acts to show 
that such discharge would be impracticable. The ship could not make 
a contract with libelant to which libelant had never consented. 

It follows that the libelant may hâve a decree for the amount 
claimed. 



THE SOUTH COAST. 
(District Court, N. D. California, Mrst Division. June 7, 1916.) 

No. 15959. 
Maritime Liens <g=>21 — Liens for Rbpaibs and Supplies — Bffbct of Chab- 

TEB. 

A charter of a vessel required ttie charterer to furnish ail supplies, to 
redeliver her f ree from ail lieus, and to save the owners harmless from 
ail liens and costs or expenses which they might sustain in conséquence 
of liens. Held, that such provisions did not prevent the master ap- 
pointed b.v the charterer from creating liens on the vessel for supplies un- 
der Act June 23, 1910, c. 373, 36 Stat. 604 (Comp. St. 1913, §§ 7783-7787), 
nor was notice by the owners to a furnisher effective to prevent the at- 
tachiug of such liens. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dig. § 26; Dec, 
Dig. ®=>21.] 

In Admiralty. Suit by J. C. Rudbach against the steamer South 
Coast ; the South Coast Steamship Company, claimant. Decree for 
libelant. 

Ira S. Lillick, of San Francisco, Cal., for libelant. 
Marcel E. Cerf, H. W. Glensor, and Charles H. Sooy, ail of San 
Francisco, Cal., for respondent and claimant. 

DOOLING, District Judge. Libelant furnished supplies at various 
times to the steamer South Coast in the harbor of San Pedro, each 
time on the order of the person then her master. The vessel was, dur- 
ing this period, being operated by one Levick under a charter from the 
owners, which charter was also in the nature of a conditional bill of 
sale, or option to purchase. Libelant, beTore furnishing any of the 
supplies in question, was informed that the vessel was under charter 
to Levick, and had been warned by the owners of the vessel not to 
hâve any bills go on the ship's account, and had also been advised that 
^^evick and Oliver would pay the bills. To this he repliéd that it was 
immaterial to him who paid the bills, but that he would not sell any 

@=3For other cases see same topic & KKY-NUMBER in ail Key-Numlered Digesta & Indexes 
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goods to the ship in any other way than by charging them to the ship 
and her owners, and if they did not want it that way he would not de- 
liver any goods. This was stated by him to one Mills, who first in- 
formed him that Levick was operating the ship, and who had been di- 
rected by the owners to give him warning not to sell on the crédit of 
the ship. He was also warned by Mr. Sooy, one of the owners, not to 
deliver any goods on the crédit of the ship. So that, if the owners, 
after the delivery of the ship to the charterers, had any power to pre- 
vent the attaching of a lien for supplies by warning the libelant not to 
furnish such supplies on the crédit of the ship, such warning was clear- 
ly and definitely given. 

The charter in question contains the f ollowing provisions : 

"Flfth. It is understood that this charter is a charter of the hare vessel, 
and that the party of the second part [Levlck] shall furuish the crew, jiaj- 
thelr wages, victual them, furnish ail deck and engine room and saloon stores, 
and supplies of every kind and nature, pay for ail fuel, fresh water, port 
charges, wharfages, customs charges, customs fines, or govemment fines, pilot- 
ages, overtlme of crew, agencies, commissions, consular charges, dry-docklng, 
painting of the huU of sald vessel, furnishing ail Unes and slings, and pay ail 
charges whatsoever of every, nature, vvhether of the same kind as heroinabove 
enumerated or otherwlse, that may he incurred in or about the use of sald 
vessel during the term of this charter." 

"Tenth. Sald party of the second part further covenants * • * that 
if said payments [charter hire] be not made, then at the option of the flrst 
party said vessel will be delivered to the said party of the flrst part * * * 
free from ail liens and claims of every kind or description whatsoever during 
the term of this charter party, except the lien for any salvage services that 
may be rendered toi said vessel, and that he, the said party of the second 
part, will hold and save harmless the said party of the second part from ail 
liens, claims, or demands upon or agalnst the said vessel that may be pre- 
ferred against the said party of the first part or agalnst the said vessel, and 
arising or created during the term of this charter party, except any claim 
for salvage services that may be rendered to said vessel, and further will 
save sald party of the flrst part harmless from ail liens, losses, damages, 
eosts, or expenses that said party of the first part may sustain or be put to 
in conséquence of such liens, claims, or demands, or lu respect to any litiga- 
tion arising out of or in respect thereto or connected therewith." 

While thèse provisions require the charterer to pay ail expenses in- 
curred in operating the vessel, they do not deprive him of authority to 
bind the vessel therefor. Indeed, they seem rather to concède to him 
such authority by providing that he shall save the owners harmless 
from ail liens against the vessel arising or created during the term of 
the charter party. The act of June 23, 1910, gives a maritime lien to 
any person furnishing supplies to a vessel, whether foreign or do- 
mestic, upon the order of the owners, which lien may be enforced with- 
out alleging or proving that crédit was given to the vessel. It also pro- 
vides that the managing owner, ship's husband, or master, appointed 
by a charterer, or an agreed purchaser in possession of the vessel, shall 
be presumed to hâve authority from the owner to procure such sup- 
plies. The only condition upon which such lien may not be created is 
f ound in the f ollowing words of the act : 

"But nothlng In this act shall be construed to confer a lien when the 
furnisher knew, or by the exercise of reasonable diligence eould hâve ascer- 
tained, that because of the terms of the charter party, agreement for sale 
of the vessel, or for any other reason, the person orderlug the supplies was 
without authority to bind the vessel therefor." 
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But by the charter in the instant case the person ordering the sup- 
plies — -that is to say, the master — was not without authority to bind the 
vessel therefor. And while the owners took every précaution to warn 
the furnisher of the suppHes not to hâve any of them go on the ship's 
account, they did not take the essential and fundamental précaution to 
provide by the terms of the charter that the charterer, or the master 
appointed by him, should be without authority to bind the vessel there- 
for. The case presented hère is différent from that of The Eurêka, 
209 Fed. 373, because in that case the option to purchase provided that 
the holder of the option, though given possession of the vessel, should 
not incur any lien upon her, nor make any purchases on her account. 
The présent charter contains no such provision, but on the contrary 
by its very terms contemplâtes that the charterer should hâve authori- 
ty to bind the vessel, and the owners, having executed such a charter 
and delivered the vessel thereunder, were thereafter without power to 
prevent the création of the liens provided for by the act above mention- 
ed ; their remedy being against the charterer upon his agreement to 
hold them harmless from such liens. 

A decree will be entered for the amount prayed for. 



WRIGHT V. BARNARD et al. 

(District Court, D. Delaware. December 21, 1915,) 

No. .338. 

1. Equitt ©=3lC2 — Pkactice — Dismissal. 

Under Equity rule 29 (198 Fed. xxvi, 115 C. C. A. xxvl), declaring that 
pleas and demurrers are abolished, aud that every défense in point of 
law arising upon tlie face of a blU, wiietlier for misjoinder, nonjoinder, 
or insuftieiency of faet to constltute a cause of action, whicb previously 
should liave been by demurrer or plea, shaU be made by motion to dismiss 
or in tlie answer, a court of equity may in its discrétion, when promotive 
of justice, refuse to décide a case on motion to dismiss, but may require 
the défense to be made by answer ; the^ practice being the same as in 
case of a demurrer, as to whlch the court had the same discrétion. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 393 ; Dec. Dig. 
<S=ie2.] 

2. EqaiTY <S=46— Jurismction — Adéquate Remedy at Law. 

Equity bas jurisdlctiou of a suit, unless the law furnishes a complète 
and adéquate remedy. 

lEd. Note.— For other cases, see Equity, Cent. Dig. §§ 151, 152, 157, 150- 
163 ; Dec. Dig. <®=346.] 

3. Trial <S=5ll(3) — Pkactice — Transfer to Law Side. 

Despite equity rule 22 (198 Fed. xxiv, 115 C. C. A. xxlv), declaring that, 
if a suit comiuenced in equity should bave been brought as an action at 
law, it will be transferred, a suit on the equity side will not be trans- 
ferred because complainant also seeks as to one item relief which eould 
be grauted by a court of law, where the complaint as a whole states a 
cause of action in equity ; rule 23 declaring that if, in a suit in equity, a 
matter ordinarily determinable at law arises, such matter shall be deter- 
mined without sending the case to the law side of the court. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 30; Dec. Dig. 
<S=>11(3) ; Action, Cent. Dig. § 312.] 

Ê=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexen 
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In Equity. Bill by Herman L. Wright against Cynthia E. Barnard, 
executrix of the last will and testament of Remsen C. Barnard, de- 
ceased, and others. On défendants' motions for dismissal of the bill, 
and for transfer of the case to the law docket. Motions denied. 

Andrew E. Sanborn, of Wilmington, Del., for complainant. 
Robert H. Richards, of Wilmington, Del., for défendants. 

BRADFORD, District Judge. [1] The défendants hâve filed two 
motions; one for the dismissal of the bill, and the other for the 
transfer of the case to the law side of the court. The motion for 
the dismissal of the bill is made under rule 29 of the equity rules 
(198 Fed. xxvi, 115 C. C. A. xxvi), which provides, among other 
things, as follows: 

"Demurrers and pleas are abolished. Every défense In point of law 
arislng upon tlie face of the 1)111, whetlier for mi.s.1olnder, nonjoinder, or in- 
sufficiency of fact to coustltute a valld cause of action in equity, wliich 
might heretofore hâve been made by demurrer or plea, shall be made by 
motion to dismiss or in the ansvver." 

A motion to dismiss under the above rule îs in the nature of a 
gênerai demurrer. It is well settled that it is within the sound dis- 
crétion of the court sitting in equity, when promotive of justice, to 
décline to décide a suit on demurrer tO' a bill and to overrule the de- 
murrer and require an answer, reserving to the défendant the right 
to claim and take by answer whatever advantage might otherwise 
bave been secured by the demurrer. The motion to dismiss having 
taken the place of a demurrer, by parity of reasoning the above prin- 
ciple is applicable to the motion equally as it formerly was in the case 
of a demurrer. I am satisfied that under the circumstances disclosed 
in the bill the doing of even justice as between the parties is more 
likely to be secured by leaving the merits of the case to be disposed 
of after the making of answer than by now dealing with the merit> 
as disclosed in the bill. The case is not sufficiently developed at this 
stage to allow the questions involved in the motion to dismiss now to 
be satisfactorily determined. The motion to dismiss must, therefore, 
be denied, reserving to the défendants the right to take by answer 
whatever advantage might otherwise hâve been secured by the mo- 
tion. 

[2, 3] The motion to transfer the case to the law side of the court 
is based upon rule 22 of the rules in equity (198 Fed. xxiv, 115 C. 
C. A. xxiv) which provides : 

"If at any time it appear that a suit commenced in equity should hâve 
l)een brough't as an action on the law side of the court, it shall be forthwitli 
transferred to the law side ïuid be there prooeeded with, with only such al- 
tération in the pleadings as shall be essential," 

With the exception of the balance of salary claimed by the complain- 
ant, I am not prepared to hold that the subject-matter of the suit as 
disclosed by the bill is not properly cognizable in equity. Unless the 
law furnishes a complète and adéquate remedy, jurisdiction in equity 
exists. Bovce's Executors v. Grundy, 3 Pet. 210, 215, 7 L. Ed. 655; 
Watson V. Sutherland, 5 Wall. 74, 78, 18 L. Ed. 580; Insurance Co. v. 
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Bailey, 13 Wall. 616, 620, 20 L. Ed. 501 ; Lewis v. Cocks, 23 Wall. 
466, 470, 23 L. Ed. 70; Drexel v. Berney, 122 U. S. 241, 252, 7 Sup. 
Ct. 1200, 30 L. Ed. 1219; Allen v. Hanks, 136 U. S- 300, 311, 10 Sup. 
Ct. 961, 34 L. Ed. 414. In Lewis v. Cocks it was said: 

•■To bar équitable relief tlie lésai remed.y must lie equally effectuai witU 
the équitable remedy, as to ail the rights of the complainant." 

In Kilbourn v. Sunderland, 130 U. S. 505, 514, 9 Sup. Ct. 594, 596 

[32 L. Ed. 1005] it was said: 

"The jurisdiction in equity attaches unless the légal remedy, both in re- 
spect to the final relief and the mode of obtaining it, is as efficient as the 
remedy which equity would confer under the same circunistances." 

The fact that the complainant seeks to recover a balance of salary 
which, considered in and by itself, is a légal demand, is immaterial on 
the question of jurisdiction in equity. Rule 23 of the equity rules (198 
Fed. xxiv, 115 C. C. A. xxiv) provides: 

"If in a suit in equity a matter ordinarily determinable at law arises, such 
matter shall be determined in that suit according to the principles applicable, 
without sending the case or question to the law side of the court." 

The dominant factor in determining the question of jurisdiction is to 
be found in the gênerai scope and nature of the case as made by the 
bill, and a décision on the question of the balance of salary is but an 
incident of a suit properly on the equity side of the court. Accordingly 
the motion for a transfer of the case must be denied. 

Pursuant to rule 29 of the equity rules the défendants will be re- 
quired to answer the bill within five days from the entry of the orders 
denying the above motions. 



TJNITED STATES v. CRANDOL. 
(District Court, E. D. Virginia. June 9, 1916.) 

Peejurt ®=35 — Obtenses — Nature of Ofi'ekse. 

Pénal Code (Act March 4, 1909, c. 321) § 125, .35 Stat. 1111 (Comp. St. 
1913, § 10295), déclares that whoever, having taken an oath in any case in 
which a law of the United States authorizes an oath to be administered, 
that he will testify truly, who shall willfully and contrary to such oath 
State or subscribe any matter which he believes untrue, shall be guilty of 
perjury. The Civil Service Act (Act March S, 1871, c. 114, 16 Stat. 495) 
authorizes the Président, with the aie! of the Civil Service Commission, to 
prescribe such régulations for the admission of persons into the civil serv- 
ice as will best promote the efflciency thereof, while Act Aug. 23, 1912, c. 
350, § 1, 37 Stat. 372 (Comp. St. 1913, § 3273), authorizes members of the 
civil service and its duly authorized représentatives to administer oaths 
to witnesses in any matter depending before the commission. An appli- 
cant for a position in the civil service made false statements in an applica- 
tion under oath before the recorder. Held that, as the civil service com- 
mission was entltled to make Inquirles concerning the appllcant's qualifica- 
tions, such false testimony constituted perjury ; the right to admini^«ter 
oaths, in matters depending before the commission not being limited to 
witnesses at formai hearlngs. , ' 

[Ed. Note.— For other cases, see Perjury, Cent. Pig. §§ 4^, 35 ; Dec. 
Dig. ig=>5.] 

igEsFor other cases see same topic & KEY-NUMBÊR in ail Key-Numbered Digests & Indexes 
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Cari Crandol was indicted for perjury. On demurrer to indictment. 
Demurrer overruled. 

Richard H. Mann, U. S. Atty., of Petersburg, Va., and Hiram M. 
Smith, Asst. U. S. Atty., of Richmond, Va. 
Bowden & Heard, of Norfolk, Va., for défendant. 

WOODS, Circuit Judge. The défendant Edward Crandol, alias 
Cari Crandol, demurs to an indictment charging him in the first count 
with a violation of section 125 of the Pénal Code, in that he falsely 
stated in an application required by the Civil Service Commission of 
the United States "that he had never been indicted for or convicted of 
any crime or misdemeanor, or arrested upon any charge," and in the 
second count charging him with a violation of the same section in that 
he falsely stated in his application "that he had never been in the mili- 
tary or naval service of the United States." The oath is alleged to 
hâve been taken before P. M. Brewer, recorder. 

The demurrer to the indictment must be overruled for thèse rea- 
sons : The statute authorizes the Président of the United States, with 
the aid of the Civil Service Commission "to prescribe such régulations 
for the admission of persons into the civil service of the United 
States as may best promote the efficiency thereof, and ascertain the 
fitness of each candidate in respect to âge, health, character, knowl- 
edge, and ability for the branch of service in which he seeks to enter." 
Comp. St. 1913, § 3213. The régulations thus authorized may embrace 
the requirement that an applicant shall answer under oath questions 
bearing on his fitness in the respects mentioned in the statute. The 
questions propounded in the application in this case were authorized 
by the régulations prescribed by the Président in accordance with law. 
The act approved August 23, 1912, provides : 

"Menibers of the Civil Service Commission and Its duly authorized repré- 
sentatives are hereafter authorized to administer oaths to witnesses in any 
matter depending before the Civil Service Commission." 37 Stat. 372. 

To hold, as is contended, that the words "any matter depending 
before the Civil Service Commission" are restricted in meaning to 
matters involving formai hearings, would be to limit unduly the mean- 
ing of the words and distort their natural sensé. When one becomes 
an applicant for a position in the civil service of tlie United States, his 
application is a matter depending before the Civil Service Commission. 

The position taken that "witnesses" means in the statute those tes- 
tifying in a judicial or other formai inquiry is also unsound. The 
word "witnesses" is used in its ordinary sensé, and includes ail persons 
whose déclarations under oath are received for any légal purpose, and 
embraces déponents in affidavits. The recorder is a représentative 
of the Civil Service Commission, duly authorized by it to administer 
oaths of witnesses, and is theref ore a person authorized by the laws of 
the United States to administer oaths. 

A number of authorities hâve been cited by counsel on both sides 
more or less pertinent to the questions involved, but the latest and 
highest authority I think clearly supports the conclusion reached. 
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United States v. Smull, 236 U. S. 405, 35 Sup. Ct. 349, 59 L. Ed. 641. 
In a well-considered opinion, the Court of Appeals of the District 
of Columbia has reached the same conclusion. Johnson v. United 
States, 26 App. D. C. 128. 



In re MEXZIN. 
(District Court, S. D. New Yorli. May 31, 1916.) 

1. BaNKHUPTCY 12=405— DlSCllAIiGE—RlKHT.S OF CREDrroits. 

Wliile a créditer may prove his claiin in baiilvruptcy nnd oppose dis- 
charge, lie cannot, having proven his claim, refuse to liquidate it and pro- 
ceed in the state courts on the theory tliat the debt is not provable and 
dischargeable, but in such case must abandon his opposition to the dis- 
charge or his action in the state courts. 

[Ed. Note.— For other cases, see Banliruptcy, Cent. Dig. §§ 709-711; 
Dec. Dig. <g==>405.1 

2. Bankruptcy (S=54T;^(8) — Disc harge— Opposition— Practice. 

Where a creditor files spécifications again.st a banlirupt's diseharge, and 
also sues on his daim in the state court, the proper practice under Dis- 
trict Court rule 15 is for the bankrupt to request the référée to certify the 
matter up to the District Court, and not to apply in the District Court for 
a .stay in the flrst instance. 

[Ed. Note. — For other cases, see Banlvruptcy, Cent. Dig. §§ 717, 727; 
Dec. Dig. (©=>4i:i(8).] 

In Bankruptcy. In the matter of the bankruptcy of Abraham Men- 
zin. Lewis Frank & Sons filed spécifications to the bankrupt's appH- 
cation for discharge, and the bankrupt moves to stay the creditor from 
l>roceeding with the spécifications and to expunge ail proceedings taken 
thereunder, as well as the claim. Motion denied without préjudice. 

Isidor Sachs, of New York City, for the motion. 
Harry L. Herzog, of New York City, opposed. 

MAYER, District Judge. On November 10, 1914, Abraham Men- 
zin was adjudicated a bankrupt. On February 4, 1915, at the first 
meeting of creditors, Lewis Frank & Sons filed a proof of debt for 
$545.75, the agreed price of merchandise obtained from them by the 
bankrupt upon a statement in writing as to his financial responsibility, 
alleged by Lewis Frank & Sons to be false. This claim was allowed 
by the référée. On February 4, 1915, one Bloch was elected trustée, 
and thereafter duly qualified and is still acting as trustée. 

Thereafter the bankrupt applied for his discharge, and Lewis Frank 
& Sons filed spécifications, which are still pending undetermined before 
the référée. During December, 1915, Lewis Frank & Sons commenced 
an action against the bankrupt in the Municipal Court to recover $499.- 
92 damages, because of the fraud and deceit alleged to hâve been prac- 
ticed in procuring the sale of the goods on crédit. This action is still 
pending and proceeds upon the theory that the debt is not discharge- 
able. 

[1] The bankrupt now moves to stay the creditor firm from pro- 
ceeding with its spécifications and to expunge ail proceedings taken by 
it thereunder. He also moves to expunge the claim of Lewis Frank 

S=9For otber casea see same topic & KEY-NUMBER lu ail Key-Numbered Digsats & Indexes 
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& Sons upon the ground that ît is unliquïdated, not provable, and net 
dischargeable. It was admitted upon the argument by counsel for the 
objecting creditor : First. That the daim was an unliquidated claim. 
Second. That the claim was not dischargeable in bankruptcy. 

It seems to me that the creditor cannot insist on remaining in the 
bankruptcy proceeding and at the same time pursue his remedy in the 
State court on the theory that his debt is not dischargeable. A credi- 
tor like this one can prove his claim in bankruptcy and oppose the dis- 
charge, as in Matter of Reed (D. C.) 26 Am. Bankr. Rep. 286, 191 
Fed. 920; but, if he will not liquidate his claim, and persists in pro- 
ceeding in another jurisdiction on the theory that the debt is not prova- 
ble and not dischargeable, then by his own interprétation he is not a 
iparty in interesti entitled to oppose discharge. Standard Varnish 
Works V. Haydock, 16 Am. Bankr. Rep. 286, 143 Fed. 318, 74 C. C. 
A. 456; l'n re Heinsfurter (D. C.) 3 Am. Bankr. Rep. 113, 97 Fed. 
198; In re Servis (D. C.) 140 Fed. 222; In re Hildebrant (D. C.) 120 
Fed. 992; In re Main (D. C.) 30 Am. Bankr. Rep. 547, 205 Fed. 421 ; 
In re Chandler, 138 Fed. 637, 71 C. C. A. 87. 

[2] The proper practice is to ask the référée to certify up and not to 
apply for a stay to this court in the first instance. See District Court 
rule 15. However, to save unnecessary procédure, the référée is in- 
structed that if, within five days from the filing of the order on this 
décision, the action in the Municipal Court is not discontinued, then 
this creditor has no standing to oppose the discharge, and this without 
préjudice as to whether, for failure to liquidate the claim or other rea- 
sons, Lewis Frank & Sons hâve or hâve not now a provable claim. 
It may be that by its course this creditor has elected, and cannot now, 
in any event, by discontinuing the state court case, regain a standing 
in the bankruptcy proceeding. That question I do not pass on. It will 
arise only if the creditor concludes to abandon the prosecution of his 
action in the Municipal Court, 

The motion to expunge the claim is denied without préjudice, on the 
authority of In re Lewensohn, 9 Am. Bankr. Rep. 368, 121 Fed. 538, 
57 ce. A. 600. 



CRANE V. JOHNSON, Gfovemer of Callfornia, et aL 
McNAUGHTON v. SAME. 
(District Court, S. D. CaUfornia, S. D. AprU 8, 1916.) 
. Nos. 0-18, 0-19. 

1. Injttnction ®=985(2) — Unconstittjtional Statute — BnpokcemenT. 

The fédéral District Court has jurisdiction of a suit by one affecteâ 
agalnst state offlcers to enjoin enforcement of an unconstitutional statute. 

[Ed. Note.— Eor otiier cases, see Injunction, Cent Dig. § 156; Dec. Dig. 
'®=?>85(2).] 

2. INJUNCTION <@=»135 — Tempoeaby Injuncïion— IsaUANCE. 

The granting of an interlocutory iiijunction is within the sound discré- 
tion of the trial court 

[Ed. Note. — Eor other cases, see Injunction, Cent. Dig. § 304; Dec Dig. 

<©=>135.] ^ ' • ■• ■ ■ 

e=»Eftr otber oasOT »ee »am« toplc & KEY-NyMBBR In ail Key-Numberefl Eigests & ladexe» 
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3. INJUNCTIOÎT «=151 — Pkoctkdisqs — Mekits. 

The fédéral District Court, composée!, nnder statutory requlrements, 
of th« Judge of tie District Court, a judge of another district, and a 
Circuit Jlidge, Is net, on application for an interlocutory injunctlon 
against enforceœent of a state statute, called upon to décide the merits 
of the case. 

[Ed. Note.— For other cases, see Injunctlon, Cent Dlg. { 336 ; Dec. Dlg. 
€=»151.} 

In Equity. Bills by P. L. Crâne and by Kate P. McNaughton 
against Hiram W. Johnson, Governor of the State of CaUfornia and 
others. On motion for temporary injunctions. Denied. 

Tom L. Johnston, of Los Angeles, Cal., for complainants. 

U. S. Webb, Atty. Gen., and Robert M. Clarke, Asst. Atty. Gen., of 
California, and Thomas Lee Woolwine, Dist. Atty., and George E. 
Cryer, Deputy Dist. Atty., both of Los Angeles, Cal., for défendants. 

Before ROSS, Circuit Judge, and TRIPPET and CUSHMAN, 
District Judges. 

ROSS, Circuit Judge. [1] Upon the authority of the cases of Wil- 
liam Truax, Sr., and Others, v. Mike Raich, 239 U. S. 33, 36 Sup. 
Ct. 7, 60 L. Ed. 131, and Raich v. Truax (D. C.) 219 Fed. 273, 283, we 
think the jurisdiction of the District Court over the présent suits is 
clear. We hâve, therefore, only to détermine whether, upon the bill, 
the complainant is entitled to an interlocutory injunctlon. 

[2,3] The rule is well settled that the granting of such orders is 
within the sound discrétion of the court, and in the exercise of such 
discrétion, based upon the averments of the bills, we are of the opinion 
that the application should be denied. We do not understand that, 
upon such an application as the présent, the court, composed, under 
statutory requirement, of the judge of the District Court, of another 
District Judge, and a Circuit Judge, is called upon, if, indeed, au- 
thorized, to décide the merits of the suits. 



EQUITABLE TRUST CO. OF NEW YORK v. WESTERN PAC. RT. CO. et al. 
(District Court, N. D. California, Second Division. May 27, 1916.) 

No. 169. 

ttAILROADS lS=»192 FOEECLOSUKE OF MOSTGAGES — SALE. 

The upset price required to be bid for railroad property at a fore- 
closure sale may falrly be based on the présent earnlng capadty of the 
road and the value of property not used In its opération. 

[Ed. Note. — For other cases, see Kailroads, Cent. Dig. §i 391, 634-642 ; 
Dec. Dig. <g=192.] 

In Equity. Suit by the Equitable Trust Company of New York 
against the Western Pacific Railway Company. Order filing upset 
price for sale of property. 

See, also, 231 Fed. 478. 

e=s>For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Jared How, of San Francisco, Cal., for plaintiff. 
John S. Partridge, of San Francisco, Cal., for receîvers. 
Charles W. Slack, of San Francisco, Cal., for Denver & R. G. Ry. 
Pillsbury, Madison & Sutro, of San Francisco, Cal., for intervener. 
John F. Bowie, of San Francisco, Cal., for reorganization com- 
mittee. 

DOOLING, District Judge. This is a proceeding to foreclose the 
mortgage securing the first inortgage bonds on the Western Pacific 
Railway Company, to the amount of $50,000,000. The cause was 
transferred to this division for the purpose of having determined hère 
two c[uestions : 

(1) Should a minimum price be fixed at which the mortgaged prop- 
erty may be sold under the decree of foreclosure to be entered? 

(2) If so, what sum should be fixed as such minimum or upset 
price ? 

It has been conceded by ail the parties hereto that such a price 
should be fixed, so that the only question left for présent détermina- 
tion is the amount which the court should require as the least sum 
for which it will permit the mortgaged property to be sold. 

Of the parties before the court one side contends for a price 
of $40,000,000, the other for a price not in excess of $15,000,000. 
Testimony was taken, and varions estimâtes given as to the value 
of the property. Not having the time, because of the pressure of 
other matters, to discuss the matter in extenso at présent, I can 
only State at this time my conclusion, which is that, according to the 
testimony presented, the minimum price for which the court should 
permit the property to be sold is $18,000,000. This price is based 
upon the only concrète facts as to présent value which the court 
has before it; that is to say, the présent earning capacity of the 
road, the value of the unproductive properties, and the bonding pow- 
er of the properties after the proposée! sale. The earning capacity 
of the road is now about $1,000,000 above taxes, maintenance, and 
operating expenses. The unproductive properties on hand are, 
roughly, of the value of $1,500,000, and a bond issue is already un- 
derwritten which will produce the sum fixed, $18,000,000. If this 
sum were to be loaned solely on the properties as they now exist,, 
I should fix the selling price at considerably more. But this money, 
if furnished, is to go into the road, thus increasing the value of the 
securities, so that the new bondholders will bave as security the 
présent value of the road plus the value put into it by the use of 
the money borrowed. It is not pretended by the court that thèse 
figures are strictly accurate, but that they are the best figures that 
the court can find from the évidence before it. 

The upset price will therefore be fixed at $18,000,000. 
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RAIL & RIVER COAL CO. et al. v. PAISLEY. 

(Circuit Court of Appeals, Tlilrd Circuit. June 15, 1916.) 

No. 2074. 

Evidence ©=3441(6) — Documentary Evidence— Parol Evidence to Vaut. 

Plaintlff, a real estate broker, atteinpted to secure a pnrcliaser for de- 
fendants' coal lands. By two letters of April 26tli, tîie défendants placed 
a price on the lands and also offered to pay plaintifE a commission of 10 
per cent. ïhe letter placing a priée on tlie land recited tliat it was sub- 
ject to withdrawal in 10 days. Tliereafter, by subséquent letter, défend- 
ants gave plalntiiï an option on tbe lands and also by separate lette;- 
agreed to pay a stated commission. Held, that the two instruments mu»; 
be talien together as constitutlng a single contract for payuient of a com- 
mission on sale of the land at an agreed price, and so paroi évidence is noc 
admissible to show that there was an agreement to pay a commission in 
the event that the purchaser interested by plaintifE should acquire the 
land. 

[Ed. Note.— For other cases, .see Evidence, Cent. Dig. §§ 1766-1771, 2041 ; 
Dec. Dig. <®=5441(6).] 

In Error to the District Court of the United States, for the Western 
District of Pennsylvania ; W. H. Seward Thomson, Judge. 

Action by J. A. Paisley against the Rail & River Coal Company and 
others. There was a judgment for plaintiff, and défendants bring 
error. Reversed and remanded. 

Patterson, Crawford, Miller & Arensberg, of Pittsburgh, Pa. (Thom- 
as Patterson, of Pittsburgh, Pa., John G. Johnson, of Philadelphia, 
Pa., and Joseph Stadtfeld, of Pittsburgh, Pa., of counsel), for plain- 
tiffs in error. 

John McCartney Kennedy, H. F. Stambaugh, and Watson & Free- 
man, ail of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. This action between citizens of dif- 
férent States is brought to recover commissions on a sale of the capi- 
tal stock, carrying with it the property, of the Rail & River Coal Com- 
pany. The purchaser was the Grand Trunk Pacific Development Com- 
pany, a Canadian corporation, and the facts leading up to the sale, 
and giving rise to the dispute, are in outline as follows : 

In the spring of 1910, the plaintifï, J. A. Paisley, a dealer of some 
prominence in bituminous coal, residing in Cleveland, made an effort to 
l)ring about a sale of the coal company's property to the Grand Trunl; 
Railway Interests. For several years he had had business relations 
with Chas. M. Hays, the président of the Railway, and was also ac- 
quainted with one or two of the stockholders in the Coal Company. 
Thèse stockholders (ail résidents of Pittsburgh) were Isaac W. Frank, 
W. R. Woodford, W. L. Kann, and the estate of Jacob Kaufmanr 
They owned ail the capital stock, and in order to protect and advance 
their common interests they had also formed a partnership or associa- 
tion known as the Rail & River Coal Company Syndicate. The com- 

Ê=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
233 F.— 22 
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pany owned 300 acres of surface and 32,000 acres of coal in Belmont 
county, Ohio. Three mines had been opened, $250,000 of improve- 
ments had been put on the property, and a going business had been 
built up. As already stated, Paisley had done business with the Rail- 
way Company and was familiar with its fuel requirements. Knowing 
that Hays had been considering the advisability of acquiring a source 
of coal supply, and knowing also that the Coal Company was willing to 
sell, he brought the company's property to the attention of Hays on 
April 15, and three days later received a reply, in which Hays stated, 
that he should — 

"be glad to look into the property you speak of, if you will glve me, in con- 
fidence, tlie priée at whicli it can he ohtained, and also advise me whether 
un option could be had at the prlce quoted for say six months, in order to 
enable me to thoroughly iavestigate as (to) the property and its value. * » * 
1 should not want the parties to know we were considering the matter, or 
that it had ariy interest to us, until we were protected by a firm option for a 
period of time as before stated, which would enable us to look into it." 

On April 26 Paisley saw Frank in Pittsburgh and asked if the prop- 
erty was for sale, saying that he had a purchaser for it. Frank an- 
swered in the affirmative, and quoted a price of $100 per acre for the 
coal and $250,000 for the surface and the improvements. As a re- 
suit of the conférence Frank handed the following letters to Paisley on 
the same day: 

"Rail & River Coal Company, 
"W. R. Woodford, Président. 

"Pittsburgh, Pa., April 26, 1910. 

"Mr. J. A. Paisley, Cleveland, Ohio — Dear sir : Conflrming verbal statement 
to you, with référence to the Rail & River Coal Company property in [Bel- 
mont] county, Ohio, beg to say that we own about 32,000 acres unmined coal, 
about 300 acres surface land in connection therewith, and also improvements 
valued at :p2,50,000. We will sell this property at $100 per acre of coal, iii- 
cluding the surface land, and $250,000 for the improvements. 

"The property now carries $2,050,000 in bonds, live per cent., liàving twen(.\- 
seven years to run. I am warranted in saying that this bond issue could be 
carried as part payment for the property. 

"The railroads sklrting this property are the B. & O. road on the ea.st, tlie 
Penna. Company on the south, and the Bellâtre, Zanesville & Cincinnati run- 
ning through the center of the property, with the Wabash System about tw<' 
and one-half miles distant. No. 1 and No. 2 mines are open on the Penua. K. 
R. and the river, with thirteen feet slack water, and the third mine. No. 6, is 
on the B. & O. R. R. 

"The présent conservative output of thèse three mines is three thousand 
ions per day. 

"The above price is subject to recall within ten days. 

"Very truly, Rail & River Coal Company, 

"Isaac W. Frank, Treasnrer." 

"Rail & River Coal Company, 

'W. B. Woodford, Président. 

"Pittsburgh, Pa., April 26, 1910. 
"Mr. ,T. A. Paisley. Cleveland, Ohio — Dear sir: Referring to price giveii you 
.o-day on the Rail & River Coaj Company property, if sold at said price I will 
iK'i-sonally arrange that you wili receive a commission of ten per cent. (U)'/, > 
of the same. 

"Very truly, Isaac W. Frank." 
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One of thèse letters is evidently an officiai act on behalf of the Coal 
Company, while the other is an individual promise by Frank himself. 
Paisley understood this to be what it plainly is, a "ten-day option," and 
immediately went to Montréal and conferred with Hays about it, but 
of course nothing final could be donc in so short a time. According- 
ly Hays instructed Paisley to obtain an option for six months or a year, 
if possible, so as to allow time for a thorough examination. Ùpon 
Paisley's return to Cleveland, he received the following letter from 
the Coal Company under date of May 2 : 

"Referring to the option given you Aprll 26th, expirlng 10 days thereafter, 
beg to say that said option is hereby recalled, to take effect ten days after 
April 26th, whieh wlU be May 6th. 

"Our Company Is entirely willing to sell our property at the price named to 
you in said option, but are not willing to give an option at this time, not know- 
ing who your principals are in the matter. If you can work this sale up to a 
point where you feel justlfled in dlsclosing to us who your principals are in this 
matter, and \ve are satisfled that they are responsible. we vvould consider glv- 
Ing an option for thirty days in which to close the sale. 

"Rail & Bh'er Coal Company, 

"Isaac Frank, Treasurer." 

On May 4 Paisley went to Pittsburgh and had an interview with 
Frank and Woodford. What took place is in some dispute, but there 
is no controversy about the fact that the interview resulted in the sub- 
séquent préparation of two papers, each bearing the date of May 5. 
One was in substance as f ollows : 

It is a formai instrument called "Articles of Agreement" between 
the Coal Company, the Syndicate, and J. A. Paisley, and déclares in 
détail that the Coal Company and the Syndicate give to Paisley — 

" * * * the exclusive rlght or option to purchase at any time within 60 days 
from the date hereof , ail the coal and surface lands and mining improvements, 
or the capital stock, of the Rail & River Coal Company * * * for the con- 
sidération or sum of one hundred dollars per acre of unmined coal, and $250,- 
000 for the mining improvements and surface land, payable with $2,050,000 in 
flrst mortgage bonds now on the property, and the balance in money, one- 
fourth on acceptance of this option, and one-fourth every four months there- 
after, with six per cent, interest on the deferred payments." 

If the stock should be taken, instead of the lands and improvements, 
it is to be "free from ail debts excepting $2,050,000 bonds outstand- 
ing," and the price of the stock is to be — 

"♦ * • for an equity over aud above the $2,050,000 bonds figured as for the 
sale of the property as above, and ail the accounts and bills receivable : Pro- 
vided, the said party of the second part [Paisley], his heirs and assigns, shall 
within 60 days from the date hereof, notify the parties of the flrst part, their 
heirs or assigns, that he will take, accei>t, and purchase said coal lands and 
improvements, or stock, at the price and terms aforesaid." 

Then fôllôw a déclaration that "time is the essence of this option," 
and a provision that, if Paisley does not notify the other parties of 
his élection-^ 

"to take, accept, aiid purchase said coal lands and improvements at the price 
and tertns aforesaid at or before the expiration of 60 days from the date here- 
of, thén this âgreeinent shall forthwlth become null and yoid and o£ no effect." 
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This agreement is formally signed by the Coal Company, the Syndi- 
cate, and Paisley. 

Under the same date the Syndicate wrote Paisley a letter, saying: 

"Referring to the option given you this day on the property of the Kail & 
River Coal Company, beg to say that if you se'.l this property at the prlce 
and on the ternis named, we will glve you 10 per cent, as a commission on the 
sale in kind — that is, 10 per cent, of the bonds received, and 10 per cent, of 
the cash received in the transaction, as and when sald cash is delivered to 
us, we putting the bonds in trustee's hauds for you, to be delivered when ail 
the payments are made iu cash. 

"The Rail & River Coal Comiaany Syndicate, 
"Isaac W. Frank, Trustée." 

At this point the dispute between the parties émerges. The défend- 
ants contend that the contract between the parties is to be found in the 
writings, and cannot be modified by paroi, while Paisley's position is 
this : 

When he came to Pittsburgh on April 26 (to quote from his state- 
ment of claim) — 

" • * * it was then and there agreed between the said plaintiff and the said 
Isaac W. Frank, representlng himself and also the other défendants, that in 
case the plaintiff secnrod a custonier who was wllling to purchase said coal 
properties, which could be conveyed either direct or by a transfer of the 
capital stock of the said Rail & River Coal Company, at a rate based upon 
the priée of $100 per acre for the coal lands, with the surface lands thrown 
in, and $250,000 for the improvements, that the said Rail & River Coal Com- 
pany and the sald Rail & River Coal Company Syndicate, either or both, would 
pay to the plaintiff, as compensation for his services in connection with seciu-- 
ing said custonier and making said sale, the su m of ten per centum (10%) on 
the total purchase i)rice received by défendants, or either of them for said 
properties. 

"That in confirmation of this agreement the plaintiff received from the Rail 
& River Coal Company its letters of April 26, 1910, a true copy of which is 
hereto attaehed and marked Exhibit B, and also letter of April 26, 1910, a 
true copy of which is hereto attaehed and marked Exhibit C." 

After receiving the letter of May 2 (again quoting from the state- 

ment of claim) — 

" * * * the plaintiff had an interview with the défendants Woodford and 
Frank, representlng ail of the défendants, at which tlme, at défendants' spécial 
request, the plaintiff informed them that his customer for said coal property 
was Charles M. Hays, Esq., representlng the Grand Trunk interests, and it 
was then and there expressly agreed that défendants would do everything in 
their power to aid in making a sale of the said coal property, and that if any 
sale of said coal property, either by deed, conveyance, or by transfer of the 
capital stock of said Coal Company, was made by the said défendants to the 
said Charles M. Hays, or the Grand Trunk interests represented by hlm, at 
the price or substantlally the priée in said letter, Exhibit B, or upon ternis 
acceptable to the said défendants, that the sald défendants would pay to the 
plaintiff the commission of ten per centum (10%) as before agreed upon." 

He testified that on May 4 he saw Frank and Woodford (and per- 
haps Kann also) and insisted that, if he should disclose the name of his 
customer, the agreement must be that his commission should be paid 
if the customer took the property at the price named by the Coal Com- 
pany or at any other price that might be accepted by the company as 
satisfactory. Frank and Woodford agreed to this, and he then show- 
ed them the letter from Hays of April 18, and told them that a year 
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or more might be necessary before the sale could be brought about. 
He was told to take ail the time he wanted, but that the company 
would not tie up the property to one customer. He testified, further, 
that the written agrcement of May 5 was not intended to be a com- 
plète agreement, but was only prepared to be shown to Hays ; and that 
the agreement to pay the 10 per cent, was made at the first interview 
in April, was wholly in paroi, and was not limited in time, the writ- 
ing of May 5 on this subject being only intended to make clear that 
the Coal Company might be at liberty to pay a part of his commission 
in kind — that is, in bonds or other securities — and might not be liable 
to pay the whole amount in cash. The District Court submitted thèse 
questions to the jury, who found in favor of Paisley, and the rulings 
and the charge on this matter constitute the principal errors assign- 
ed. Before considering them, however, let us follow the transaction 
to the end. 

Paisley's account of what took place was in some respects directly 
denied by the other parties, but of course, if his testimony as to the 
paroi contract was admissible at ail, and if the course of the trial was 
free from error, the verdict is beyond our power. After the papers 
were signed, Hays sent an engineer to examine the property. His re- 
port was ready about the time the option expired, but, in order to ob- 
tain a little longer grâce, Paisley on July 2 asked for a ten days' ex- 
tension, and this was granted by the Coal Company and the Syndicale 
in the f ollowing letter : 

"Replylng to your Personal request, we reluctantly extend the option given 
you on the 5th day of May, 1910, expiring the 5th day of July, 1910, for the 
purcha.se of the property of the Rail & River Coal Company. It is hereby ex- 
tended until and including July 16, 1910." 

The engineer recommended that additional land should be acquired, 
that three new mines should be opened, and that 20 miles of railroad 
should be built; thèse improvements (estimated at $1,300,000) to be 
made by the Coal Company or the Syndicate. When the défendants 
learned of thèse recommendations, they rejected them at once and this 
was the end of that particular negotiation. Paisley continued to hope, 
however, that the subject might be taken up again, and that he might 
receive a new option ; occasionally, perhaps once a month, he ref erred 
to the "deal" in subséquent business conversations with Hays, and he 
spoke of it also in two or three letters about other matters, but he was 
never authorized to make, and (so far as appears) he never did make, 
a third offer. 

In the foUowing November, the défendants themselves made an 
effort to sell to Hays, and gave an option to a Mr. Ramsey, agreeing 
to pay him 10 per cent, if he should succeed. We do not know the 
other terms of this option, but in any event it expired in December, 
and a second option, which was given to Ramsey in February, 1911, 
expired at the end of that month. During the pendency of the second 
option, Frank asked Ramsey to agrée that Paisley should receive one- 
tenth of his own commission, saying that Paisley had "brought this 
matter to our attention first and gave us the name of his principal, 
which is also your principal." He added : 
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"We fee! that Mr. Paisley should hâve some récognition for his services, 
and rely upon yen, if necessary, to satisfy a reasonable demand by Mr. 
Paisley. Our idea is now that not over one-tenth of your commission would 
be necessary to.entlrely satisfy him. We trust you will see thls is but fair, 
nud wish you success in closing this matter." 

And (as we understand) Ramsey assented. Nothing came of Ram- 
sey's efforts. In February the railway board in London declined to 
agrée to the purchase, and Hays so notified Ramsey on February 25 > 
In March, 1911, after this second option had expired, Paisley learned 
of Ramsey's employment and protested to Frank that this had been 
a violation of his own rights, and had been intended to prevent him 
from earning a commission. Frank explained what had been donc, 
and the évidence is conflicting whether Paisley vvas satisfied with the 
explanation. Late in April — Hays being about to visit London to 
confer with his masters, the Grand Trunk Railway directors in that 
city, on varions subjects, including the purchase of a coal field (which 
he continued to favor) — Paisley wrote to Frank and Woodford, ask- 
ing that his interest be protected, and saying that this was the agree- 
ment when he disclosed his principal. Frank replied on May 1, stat- 
ing that he would carry out the understanding between Paisley, Wood- 
ford, and himself to the effect that, if the sale was made to the Grand 
Trunk Railway, he and Woodford would take care of Paisley's in- 
terests, and calling Paisley's attention to the fact that, when he had 
visited them in March, he had been advised of the arrangement that 
he should receive one-tenth of Ramsey's commission, and had agreed 
to this as entirely satisfactory, promising to "do what you [he] could 
to further the sale." Woodford confirmed Frank's letter a few days 
later, and Paisley replied to them both on May 12. In this reply he 
said he was "a little sore from the way this has been handled by your- 
self, Mr. Frank, and Mr. Ramsey, Jr., as the matter has considérable 
bearing with my Canadian friends and the Inland Navigation Com- 
pany." He said further that he "had the deal going as fast as it could 
go," complained again about Ramsey's interférence, and asserted that 
he himself was "absolutely the fellow that put the deal through, pro- 
viding it goes." On June 12 Frank wrote to Paisley on behalf of the 
Syndicale, referring to Paisley's letter of May 12, and saying inter 
alia: 

"I beg to call your attention to the fact that your option expired by limi- 
tation July 16, I&IO. Any vvorli or effort that you hâve made since that 
time has been entirely voluntary on your part, and unsoliclted by us. We 
appreciate the interest j'ou hâve taken in this matter, but it must be clearly 
understood that, should we consummate a sale to the Grand Trunk R. K.. 
any compensation we should see fit to make to you will be entirely voluntary 
on our part." 

To understand fully the situation at this time, it is désirable to 
go back a few months. Late in February, 1911, W. L. Kann, oné 
of the défendants, had a talk with Hays and was assured that (owing 
to the attitude of the London board) no arrangement could be made 
under the terms of Ramsey's option. Thereupon, after referring to 
the previous negotiations by Paisley and by Ramsey, Kann brought f or- 
ward a new aspect of the situation, and offered to take up the matter 
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afresH on a "tonnage basis." His fundamental thouglit, never before 
proposée and apparently original with him, was that the Grand Trunk 
Railway should agrée to buy the coal for its System from the Coal 
Company, and that a mutually advantageous scheme should be built 
up on this foundation. Hays was wilHng to discuss the proposai £ur- 
ther, and negotiations between Kann and Hays were begun and there- 
after were actively carried on. When Hays went to London in May 
to consult his board on several matters, Kann went abroad also on 
this and other business, and had some conférence there with Hays, 
although without favorable resuit. In spite of Hays' wishes, the Rail- 
way Board (the final authority on the subject) declined to sanction 
Kann's scheme, and in eiïect Hays had given it up before he came 
back to Canada. This was late in May or early in June, and, when 
Kann made another effort to go on with the negotiations hère, Hays 
replied to him on June 21 : 

"I discussed tlie matter of the coal property further with Chairman Smithers 
after our last interview In London, but did net recelve sufflclent encourage- 
ment to make me feel lilce pressing tlie matter, and I therefore think it only 
fair to you to say that, so far as we are concerned, the negotiations may be 
considered as coneluded. I thank you very much for your Personal tlme and 
attention you hâve given the matter, and désire to say that my own views 
as to the desirabillty of obtaining a coal property of this character are un- 
changed ; but, as I explained to you personally, I hâve toc many other 
matters of greater Importance to carry with our board to warrant me in 
prejudicing them by pressing my views on this particular subject." 

Kann persisted, however, in pressing his "tonnage" project, and 
gradually advanced it to the point of acceptance after correspondence 
and interviews and a second examination of the property by another 
engineer sent by Hays. The plan was finally agreed upon early in 
December, although the détails were not elaborated or the papers ex- 
ecuted until April, 1912. In outline the proposai was this : 

The Grand Trunk Railway was to agrée to buy from the Coal Com- 
pany at least 400,000 tons of coal each year for 10 years from April 
1, 1912, which the Coal Company was to sell for 30 cents a ton more 
than the cost of production. This assured the Coal Company a large 
annual profit, and, as this could be used to pay interest on bonds, and 
take care of other corporate obligations, it was, of course, a material 
addition to the value of the capital stock. The stock was to be sold 
to the Grand Trunk Pacific Develoi)inent Company, a subsidiary of 
the Grand Trunk Railway, for $350,000, payable in notes of the De- 
velopment Company that would fall due at intervais during a period 
of nine or 10 years. The Coal Company was also to issue $1,500,000 
of second mortgage bonds (whose interest was provided for by the 
profit to be derived from the railway's contract), and the bonds were 
to be taken by the Development Company at 70, the price ($1,050,000) 
to be included in the notes of the Development Company just referred 
to. The Coal Company was to dispose of the notes, and to use the 
proceeds, inter alla, to pay certain of the company's debts. To give 
the notes value, they were to be secured by a collatéral trust, pledging 
the Coal Company's stock and the second mortgage bonds. This in- 
génions plan was carried out, the contract to buy the coal was au- 
thorized and made, the .second mortgage bonds were issued, the bonds 
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and the Coal Company's stock were transferred to the Development 
Company and were duly pledged, and the notes were issned and im- 
mediately sold at 97. This closed the transaction; the Development 
Company becoming the owner of the Coal Company's stock, and the 
property being still incumbered by the first mortgage. The proceeds 
from the notes paid ofif certain debts of the Coal Company and a net 
balance of $836,048.42 went to the Syndicate. 

[ 1 ] We hâve omitted many détails, but the foregoing statement out- 
lines the transaction sufficiently to make it évident that the décision 
of the dispute turns on the extent to which the paroi évidence rule 
should be applied. If the papers are to measure Paisley's rights, it 
is clear that much of the évidence was inadmissible ; but, if his rights 
dépend upon a paroi contract, much of the évidence was no doubt 
properly received, in order to prove the existence and the terms of 
such a contract. The vital question, therefore, is whether the writ- 
ings permit him to assert that the agreement to pay a commission was 
in paroi, separate from the writings, and inconsistent with their terms. 
He asserts that such an agreement was made on April 26. This is 
the distinct language of his pleading, and he repeated the assertion 
on the stand. If this be true, we think he encounters a serious diffî- 
culty at the beginning. On that day he saw no one except Frank, the 
written contract concerning commissions was made with Frank, and 
this contract expressly binds Frank as an individual. In our opinion 
the two letters of that date are plainly parts of one instrument, and 
are to bc read together, although for obvious reasons they were physi- 
cally separate. Paisley's commission was a private afifair and did not 
concern the purchaser, but we think there is no fair room for doubt 
that the two writings were parts of a single whole. The présent suit, 
however, is a joint action against the Coal Company and against 
three of the individuals composing the Syndicate, and in strictness can- 
not succeed unless by the aid of proof that ail the défendants were 
bound by the contract sued upon. In face of a writing that binds 
Frank alone, we hâve some trouble in understanding on what ground 
the plaintiff should be allowed to set up a paroi agreement on the 
same subject binding Frank jointly with several other défendants. 
Nevertheless the jury were instructed that, if they found as a fact 
that— 

i< * * * (jjg agi-eements were separate and distinct, and were intended so to 
Ikî by the parties, that the contract of employment was a verbal one, and 
that the written mémorandum as to the commissions was, and was intended 
to be, only a part of the gênerai contract of employment, and that there was 
no time limit thereon, then the contract would be binding upon the parties, if 
the plaintiff performed his part of the agreement as to itie sale, iinless 'the 
agreement was afterwards annuUed by the parties or anotlier agreement sub- 
stituted therefor " 

In this submission we think there was error. 

This was the vital question raised by the plaintiff's statement of 
claim, but the case seems to hâve been tried on the ments in a libéral 
way, and in this respect we foUow the parties and_the District Court. 
The transaction of May '^5 came next to be considered, and hère we 
think a similar error was committed. In our opinion the two writ- 



RAIL & RIVER COAL CO. V. PAISLEY 345 

ings of May 5 are even more plainly to be taken and read together 
as parts of one agreement, and we therefore hold that the court should 
not hâve instructed the jury that: 

"Hère again you luust détermine under the évidence what tlie contract was 
between tlie parties on May 5, 1910." 

And in the same connection it was erroneous to instruct the jury 
as f ollows : 

"On the other hand, the plaintiff contends that the two agreemeuts are dis- 
tinct and Independent of each other ; that the option eau in uo sensé be con- 
strued as hls coutract of employment ; that, as heretofore stated, that cou- 
tract was a vertial one, a part ouly of wliich, that relatiug to commissions, 
was put in writing ; and that this coutract of employment was witliout limi- 
tation as to time. This I submit to you as a question of fact. And i£ you 
flnd, from ail the évidence, that the said agreemeuts of May 5th were intended 
by the parties to cover the eutire coutract between them in relation to this 
proyerty, and that the two papers were Intended to constitute but a single 
agreement, then at the expiration of the option as extended the right of the 
plaintiff under the coutract so existing would cease and détermine. But if 
you should find as a fact that the agreements are distinct and Independent 
of each other, and were so intended by the parties, that the contract of em- 
ployment was a verbal one, and that the written mémorandum of May 5th 
was a part only of the gênerai contract of employment, upon which there was 
no time llmit, then the contract with référence to the commissions would 
be binding upon the défendants, if the plaintiff performed hls part of the 
agreement in the sale of the property." 

The writings of April 26 and of May S spoke for themselves, and 
the trial judge should hâve construed them himself. 

We need not discuss the paroi évidence rule, and shall content our- 
selves with quoting several authoritative statements concerning its 
scope. In De Witt v. Berry, 134 U. S. 306, 10 Sup. Ct. 536, 33 L. 
Ed. 896, the Suprême Court said: 

"The principle Is that, whlle paroi évidence is sometimes admissible to ex- 
plain such terms in the contract as are doubtful, it is not admissible to 
coutradlct what is plain, or to add new terms." 

In Seitz V. Brewers' Co., 141 U. S. 510, 12 Sup. Ct. 46, 35 L. Ed. 
837, the same court ref erred to certain limitations of the rule : 

"Undoubtedly the existence of a separate oral agreement as to any matter 
on which a written contract Is silent, and which is not inconsistent with its 
terms. may be proven by paroi, if under the circumstances of the particular 
case it may properly be inferred that the parties did not Intend the written 
paper to be a complète and final statement of the whole of the transaction be- 
tween them. But sucli an agreement must not only be collatéral, but must 
relate to a subject distinct from that to which the written contract applies ; 
that is, It must not be so closely connected with the principal transaction as 
to form part and parcel of It. And when the writing itself upon its face is 
coucbed in such terms as import a complète légal obligation, wlthout any un- 
certainty as to the object or extent of the engagement, it is conclusively pre- 
sumed that the whole engagement of the parties, and the extent and maimer 
of their undertaking, were reduced to writing." 

In Rucker v. Bolles (C. C. A. 8) 133 Fed. 858, 67 C. C. A. 30, 
Judge Van Devanter said : 

"Where a written contract, entered into wlthout fraud, accident, or mis- 
take, purpdrts upon its face to be a complète mémorial of the whole agree- 
ment, the couclusive présomption is that the parties hâve written into the 
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c-ontract every material Item and term of their engagement, aucl It is not 
permlsslble to contradict, vary, or add to Its terms by paroi évidence." 

In Godkin v. Monahan (C. C. A. 7) 83 Fed. 116, 27 C. C. A. 410, 
it is held that: 

" * * * 'Whenever the eontract purports on its faee to be a mémorial 
of the transaction, it supersedes ail prior negotiatious aud agreemeuts, and 
* * * oral testlmony will not be admitted of prior or conteraporaneoufi 
promises on a subject so clearly connected with the principal transaction 
with respect to which the parties are contending as to be part and parcel of 
the transaction itself, without the adjustment of which the parties cannot be 
considered as having finished their negotiations and flnally coneluded a eon- 
tract.' We recognized the rule that paroi évidence may be received of the 
existence of an independent oral agreement not inconsistent with the stipu- 
lations of the written eontract in respect to which the writing does not speak, 
but not to vary, qualify, or contradict, add to, or subtract from, the absolute 
terms of the written eontract." 

If other authorities on the subject are desired, numerous citations 
will be found in 17 Cyc. 567 et seq., and in 10 Ruling Case Law, 1016' 
et seq. 

In conclusion we may perhaps be permitted to add that an attentive 
study of this volmninoiis record has convinced us that a mind without 
bias can hardly be in serions doubt about the gênerai course of events. 
Paisley conceived the idea of selling this property to the Grand Trunk 
interests, and of course expected to receive a satisfactory commission. 
The Coal Company was glad to hâve him try, and gave him two op- 
portunities, limiting him as to time and other particulars. He failed, 
but did not abandon hope, and kept up his efforts, believing (not with- 
out reason) that he would receive another option whenever he could 
sufficiently persuade the railway. The parties owning the Coal Com- 
pany were at least willing that he should continue his efforts, and may 
hâve encouraged him ; but they made their own attempts to bring 
Ihc sale about, and finally succeeded. Now, how far the Coal Com- 
pany might hâve been liable to Paisley on a quantum meruit if the suit 
had claimed a reasonable compensation for such services as the com- 
pany may hâve accepted and profited by, we do not undertake to say.- 
But evidently this is a wholly différent matter from the suit that was 
actually brought, which could not succeed without setting aside formai 
writings, and thus violating a well-tried rule that was never more val- 
uable than it is to-day. 

The judgment is reversed, and a new trial is awarded. 



CtTYAHOGA COXTRACTIXG CO. v. CITY OF PORT HUROK. 

(Circuit Court of Appeals, Sixth Circuit. May 9, 1916.) 
No. 2709. 

MlîNICIl'AI. CoRrOBATIONS ©=5354 — CONTRACTS — RiGHT OF CONTRACTOB TO Re- 

SCIND. 

A contracter with a city for the eonstraction of a canal, which obtaiu- 
ed an extension of nine months in the time for completing the same, aixd 

®=3For other cases see eame topic & KEY-XUMBBR in al! Key-Numbered Digests & Indexes 
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after the expiration of six nionths abandoned the work, admittiug Its in- 
ability to complète It within the exteuded tinïe, held net entltled to a 
rescission of tlie contract on tlie ground that it was Induced by misrep- 
resentatlons of tlie clty engineer, in bis profile map, as to the eharacter of 
the œaterial to be exeavated, nor because of changes In the route, In- 
•creaslng the cost, which were made by the clty many months before and 
were not objeoted to at the tlme. 

(Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
886, 887; Dec. DIg. <S=>354.] 

Appeal f rom the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in equity by the Cuyahoga Contracting Company against the 
City of Port Huron. Decree for défendant, and complainant appeals. 
Afifirmed. 

H. E. Spalding, of Détroit, Mich., for appellant. 
Joseph Walsh and Lincoln Avery, both of Port Huron, Mich., for 
:appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
KIELITS, District Judge. 

KILLITS, District Judge. The appellant, Cuyahoga Contracting 
Company, an Ohio corporation, on February 10, 1902, entered into a 
contract with the city of Port Huron, Mich., for the construction of a 
canal in the rear of the city of Port Pluron extending from Lake Huron 
to Black river. It is unnecessary to set out the contract in full. Those 
provisions necessary to be understood for the purpose of this décision 
inay be summarized as f ollows : 

Appellant, known in the contract as the party of the second part, 
agreed to start the actual work of constructing a canal within 30 days 
of the time of executing the contract, to make fair monthly progress 
in carrying on the undertaking, and to fully complète and finish the 
canal, bridges and other work embodied in the terms of the contract 
within one year from the date thereof . 

For failure, neglect or refusai to go on with the work or to carry 
out the reasonable instructions of the city engineer, it was provided 
that the city might serve written notice upon the party of the second 
part "to carry out such instructions and if within ten (10) days there- 
after, said party of the second part shall fail to satisfy" the city "of its 
ability and intention to carry out such instructions and to complète the 
work within the time agreed upon, then in that case the party of the 
first part shall hâve the right to déclare this contract forfeited," the 
money due or becoming^due to the party of the second part on the con- 
tract to be thereby forfeited to the city as liciuidated damages, with 
the privilège to the city to let the work to other parties without incur- 
ring any liability. This feature of the contract provided also that any 
•expense above the unpaid balance of the contract price, incurred by 
the city under thèse circumstances in completing the work, should 
constitute a breach of the bond of the second party and that the sec- 
ond party and its sureties should become liable therefor. 

Damages in the sum of not more than $15 per day were stipulated for 
■each and every month that the work was delayed after the expiration 
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of the tîme of performance provided by the contract. The canal was 
to be completed according to plan A on file in the city engineer's office 
and the appellant, the second party, was to excavate and remove the 
material, of "whatever name or nature (except solid rock), required for 
the construction of such canal" included within the dimensions set 
f orth in the plan. 

If solid rock were found (and solid rock was defined to be "rock 
in its original formation and not broken rock or boulders, detached 
f rom such formation") the second party was to be compensated there- 
for at the rate of $1.15 per cubic yard as an extra; but this provision 
was coupled with the condition : 

"ïhat said second party is to exoavate and rpmove the material, of what- 
ever nature or name, for the construction of the said canal without addi- 
tional comtiengation, except such solid rock as may be found in layers, if any 
tliere be." 

An additional provision was to the effect : 

"Tliat ail excavation will be classed as earth excavation except solid rock, 
should there be any, a.nd nothins will be allowed for cave-ins, landslldes or 
iipheavals heyond the line of excavation occurring before the completion and 
acceptance of the canal." 

It was provided that on or before the lOth day of the month 90 per 
cent, of the estimate of the previous month's work should be paid by 
the city to the party of the second part, the remaining 10 per cent, to be 
withheld until after the completion of the work. 

The spécifications were made part of the contract and appear in the 
record. No part of their ternis is material for this décision, save that 
the city reserved therein the right to make altérations in the plans and 
détails of the work when to do so seemed advantageous, and it was — 

"to be distinctly understood that any Increase or réduction of quantities, re- 
sulting from such altérations, is not to be assumed as a basis of a daim 
agalnst the city for damages for loss of prospective profits." 

The work progressed very slowly, and at the expiration of the limit 
for completion set by the contract, namely, February 10, 1903, about 
22 per cent, only of the total amount of work to be done had been 
accomplished. y\t the company's request, at that time, for a year's 
extension of time, the city granted less than 10 months, or until De- 
cember 1, 1903. By the first of August of the second year about 12 
per cent, additional of the total amount of work had been done, where- 
fore, at that time, about a third only of the entire contract had been 
completed. The August estimate was not promptly made. There is 
some dispute in the record whether one was made at ail, but no payment 
was ever made for work done in July, 1903, which was approximately 
of the value of $4,000 at the contract rate. On the 18th of August, 
following an investigation of the work in behalf of the city, the canal 
commission passed a resolution reciting that the Cuyahoga Contracting 
Company had failed and neglected to progress with the work as provid- 
ed in its contract and expressing the opinion of the commission that 
the contracter had not the ability or intention to complète the work 
within the time agreed upon as extended. The commission therefore 



CDYAHOGA CONTEACTING CO. V. CITY OF POBT HURON 349 

recommended to the city that notice as provided in the contract be 
given to the company and that the latter satisfy the city "of its abihty 
and intention to carry on said work and complète the same within the 
time agreed upon." A notice authorized by the council of the city 
and pursuant to this resolution was served upon the président of the 
Cuyahoga Contracting Company August 19, 1903, whereupon the com- 
pany, August 21, 1903, served notice upon the city of its intention to 
abandon the contract. No effort was made by the company to meet 
the city's request for information as to the company's intentions or as 
to the prospect, in its opinion, that it would be able to finish the work 
by December 1, 1903. The notice of abandonment by the company 
was the only reply to the city's notice of August 19. 

In the work preliminary to the advertising for bids for this improve- 
ment the city engineer had made a profile of the proposed excavation, 
the data for which, as to character of soil and material to be encoun- 
tered in the excavation, having been obtained by borings. The contract 
did not make this profile part of its terms nor were either the profile or 
its représentations embodied in the spécifications. It appears, however, 
that one Rosenstock, the représentative of the Cuyahoga Contracting 
Company, upon whose reports to his employer the contract was en- 
tered into by the latter, had himself, prior to the letting of the con- 
tract, seen the profile and had examined the borings. He also had 
familiarized himself with the surface indications and topographical 
peculiarities along the proposed route. In the actual work of excava- 
tion, so far as done, it was early discovered by the company that the 
profile indications were misleading to the point that materials difficult 
to be excavated existed in substantially greater amounts than appeared 
upon the profile. After the contract had been signed and the lines 
staked out, the city, near the northeast end of the excavation, made a 
change in the route which placed the contracter to some substantial 
inconvenience in excavating, through its inability to deposit excavated 
material on one side of the line because of the proximity of a ceme- 
tery. Thèse untoward conditions were known to the company long 
prior to the time when it applied for an extension of time to complète 
the contract and were not complained of, at least not to the extent of 
making them grounds supporting the demand for any relief, until after 
the city notified the company as above stated. It also appeared that 
other difficulties, the encountering of which perhaps was not fully 
considered by the company in signing the contract, such as swampy 
places and overflowed lands and difficult water courses, were either 
well known to Rosenstock before the contract was signed, or the pe- 
culiar hardships they entailed were manifested shortly after the be- 
ginning of the work. 

The notice served on the city by the company, referred to above, and 
which was intended to be preliminary to an action to rescind the con- 
tract, recited the discovery that the profile was incorrect and that the 
character of the soil was différent from that represented in it to a very 
material and damaging extent, and that the route had been changed, 
shifting the line, causing peculiar difficulties. It concluded with thèse 
paragraphs : 
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"For tliese and other reasons we désire to notify you that it is not our In- 
tention to proceed further witli the canal. We were indueed to enter into 
the eontract by représentations as to conditions wMeli we find do not exist, 
and liereby give notice to you of our intention to take proceedings for a re- 
seisslon of tlie eontract and for a recovery from tlie city of tlie damages aris- 
ing from suchi représentations. 

"In addition tlie city lias at varions times \iolated the provisions of the 
eontract relative to payiilents to be made to the com^any. The eontract con- 
taliied an express provision for the making of estimâtes by the city engineer 
at stated periods, upon which we were entitled to receive 90 per cent., but this 
clause has been repeatedly violated by the city, and the last estimate made 
by the city engineer entirely ignored and no provision whatever made for pay- 
ment as required by the eontract." 

Upon the receipt of this notice, the city made other arrangements for 
the completion of this improvement, the company not oft'ering anything 
further. 

The case is before this court on appeal from the decree of the Dis- 
trict Court for the Eastern District of Michigan, dismissing the com- 
plaint of the Cuyahoga Contracting Company, complainant, against the 
city. The issues before tlie District Court, which tried the case on its 
inerits, were attempted to be made by the appellant in an amended 
bill of complaint filed March 25, 1908, reciting, among other things, the 
f acts as above set f orth and denianding that the city be restrained from 
attempting to recover from the plaintiff and its sureties the excess 
expense incurred by the city in completing the job, that the eontract be- 
tween it and the city be declared null and void and that its bond be can- 
celed with release of its sureties, and that an accounting be had be- 
tween the city and the complainant for the damages and expenditures 
incurred by the complainant in its attempt to perform the eontract. 

Considération of the record of this cause had by this court, and of 
the arguments of counsel thereon, leads to a conclusion that we should 
affirm the decree dismissing the bill. 

It is insisted that the notice given by the city August 19, 1903, was 
not authorized by the terms of the eontract. Whether it was within 
the letter of the eontract or not, it was certainly within its spirit. Com- 
l^lainant, in its notice August 21, of abandonment, predicates no 
ground of rescission upon the fact that the city served the notice 
of two days before. It was not a final and peremptory notice to aban- 
don the work. It rather invited the company to meet the city and dis- 
close what reliable assurances the company could offer that it could 
coniply with the terms of the eontract, even within the extension of 
time granted by the city. There is nothing in this record which, in 
our judgment, serves to excuse the company from accepting the in- 
vitation of the city to counsel together upon the situation. The city 
had the right to insist that niucli better progress be made than was 
then in prospect. It was anxious to hâve the work completed, and 
there is nothing to indicate that its attitude was unreasonable. 

Doubtless the city clearly saw what was the fact, as admitted. by the 
officers of the company, including the président, who was its executive 
officer, that the job could not be completed by the company within the 
extended time. Mr. Pelton, président of the company, himself testified 
that even with the new equipment which the company contemplated 
pntting on, it would take "six months hard summer working" to com- 
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plete the job after the extended time had expired. Men on the ground 
occupying superior positions in the company's work gave similar testi- 
mony. In other words, in the middle of August, 1903, having been 
on the job then eighteen months and more than six months beyond the 
time it was originally contracted should see full completion, the Cuya- 
hoga Contracting Company realized that it could not hope to finish its 
job without the favor of another extension of time covering practically 
another working year, or most of the season of 1904. Mr. Pelton, the 
président, testified that he had obtained the first extension from the 
city with difficulty, not getting the full time he desired and it is reason- 
able to assume that when, August 21, 1903, he issued for his company 
the notice to the city of abandonment, he felt that further like favors 
from the city were impossible to be secured. That the company was 
not in position to demand another extension is clear. In March, 1903, 
after the expiration of the original time for completion, and before an 
extension was granted, the city had mulcted the company in the sum 
of $200 on the per diem penalty for nonfulfillment, deducting that sum 
from the payment for March work. That a failure to complète the 
work by December 1, 1903, would be followed by the city's insistence 
on this penalty clause there was little reason to doubt. 

AU this suggests that the situation must hâve appeared hopeless to 
the company after the city's very natural dissatisfaction was mani- 
fested by the action of the canal commission and the council. The 
imposition of penalties for delays inévitable after December Ist meant 
wiping out more than any possible profits from the completion of the 
work. We cannot but feel that the company's embarrassment, because 
of its slow progress, and because of the attitude which the city was 
assuming, was the motive impelling the notice, which gave as reasons 
for abandonment facts which had been more available to support such 
a notice months before than in August. The record shows undoubtedly 
that prior to the making of the contract the company had full warning 
of ail the probable difficulties in the work actually encountered for 
which its own default was not responsible, whether in fact Mr. Rosen- 
stock actually apprised his superior of the situation or not. Mr. Pelton. 
who signed the contract for the company, testified that he relied en- 
tirely for ail his knowledge of the situation influencing his making the 
contract upon Mr. Rosenstock, who, it was equally évident from the 
record, was on the ground in such relationship to the company at Cleve- 
land as to bind it by the knowledge which he acquired. The change in 
route near the cemetery was under a right specially reserved to the 
city by a clause in the spécifications made part of the contract, and, 
for ail the record informs us otherwise, the company accepted the 
inconveniénces and burdens of the change and worked at the excava- 
tion on the new Une months before August without in any way then 
oflfering the objection that it was being unduly burdened by the change. 
The inference from the évidence is that the delays to the company in- 
cident to the change of route, and to other disagreements of détail or 
unexpected obstacles or extra work together did not work an extension 
of time greater than that actually granted by the city, and consequently, 
i£ justifiable grounds of complaint, they did not give the company a 
right to demand a further extension. There was nothing in the law 
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of Michigan, as it existed when the contract was let, which made the 
city responsible for the représentations of the profile, nor did the con- 
tract place that burden upon the city. 

The considérations of the foregoing paragraph dispose of the first 
ground of rescission quoted above. Iiideed, ail of the causes of dis- 
satisfaction alleged then were old long before August 21, 1903. There 
remains the charge that the city violated the contract relating to pay- 
ments. There is no évidence to support this ground as to any payments 
due prior to August, 1903. In fact the évidence shows that, without 
exception, the city made payments on the days when the estimâtes 
were made, and that, in most cases, the estimâtes were made within 
the contract periods. If any dissatisfaction existed on this ground it 
was not made to appear in évidence. Nor does it appear that the 
delay of the August estimate for July work to August 19 was delib- 
erate on the part of the city, or that failure to make and pay it con- 
tributed to make it impossible for the company to complète the work 
within the extended time. Assuming that an estimate was made, as 
the appellant contends, we think that the circumstances justified the 
city in withholding its payment until the company should make it rea- 
sonably plain that it would make such progress thereafter as to give 
the city reasonable hope that its canal would be completed by Decem- 
ber 1, 1903. If the fact was that the company was without ability to 
perform its contract (and the city 's fears of that condition were cer- 
tainly warranted) the city, because it could justly refuse another ex- 
tension, was within its rights in refusing to pay any more money. 
Suppose, for instance, the company, instead of giving its notice of 
August 21, had first met the city in response to the latter's invitation 
of August 19, and had there confessed to the city, what Mr. Pelton 
and others admitted on the stand, that, under the most favorable cir- 
cumstances the company would need most of the year succeeding De- 
cember, 1903, to complète the job, how could it be said that the city 
was under obligation to acquiesce, and to signify its acceptance of the 
inévitable, for which only the company was responsible, by making 
payment of the August estimate ? Under thèse circumstances common 
prudence would suggest withholding the payment and this would hâve 
îjeen justified under the contract, as there would hâve been then a 
situation entirely within the contract, one when, to quote from that 
instrument, the company failed to satisfy the city "of its ability to com- 
plète the work within the time agreed upon." Such a situation gave 
the city the right to déclare the contract forfeited, and to hold deferred 
payments as liquidated damages. 

This case, in ail particulars important for our conclusions, , is quite 
similar to that of Sanitary District v. Ricker et al., 91 Fed. 833, 34 
C. C. A. 91, decided by the Circuit Court of Appeals of the Seventh 
Circuit. We are satisfied that tlie case before us should be determined 
as that case was decided. The decree below therefore should be af- 
firmed, but without préjudice to the right of both parties to try eut in 
action at law any or ail questions of pecuniary accounting growing out 
of their contractual relationship, including the claimed liability of the 
city for extra work, so far as the questions concerned in such account- 
ing are not jnconsistent with the conclusions stated in this opinion. 
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BROWN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. May 12, 1916.) 

No. 2860. 

COUBTS i®=>349 PROCEDUEK — WiTNESSES COMPETENCT — COMITT. 

As the fédéral courts are courts of an entlrely différent soverelgnty and 
are whoUy Independeut of the states, a conviction of aa iufamous crime 
In the State court rendering a person Incompétent to testlfy in the state 
court does not render him incompétent to testify In the fédéral courts 
any more than it would in the courts of a foreign jurlsdiction, for the 
fédéral courts, whlle foUowing the state laws, do not give eflect to a con- 
viction by a state court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 925; Dec. Dlg. 
<g=>349.] 

In Error to the District Court of the United States for the Middle 
District of Tennessee ; John E. McCall, Judge. 

E. P. Brown and another were convicted of crime, and they bring 
error. Afïirmed. 

Lewis Tillman, of Nashville, Tenn., for plaintifïs in error. 
Lee Douglas, U. S. Atty., of Nashville, Tenn. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and KIL- 
LITS, District Judge. 

KILLITS, District Judge. Plaintifïs in error, E. P. Brown and 
J. R. Harrell, were convicted after trial upon an indictment in four 
counts, three of which charged assault and battery in varions forms 
of allégation upon one Clifford Johnson committed on the grounds 
pertaining to the post office building at Nashville, Tenn., and over 
which the United States had exclusive jurisdiction. The fourth count 
charged that défendant "unlawfully did knowingly and willfuUy ob- 
struct and retard one Clifford Johnson, * * * a regularly em- 
ployed driver of a regular mail wagon, * * * -while the said Clif- 
ford Johnson was then and there engaged in transferring and deliver- 
ing the United States mail f rom a mail wagon to the post office of the 
United States at Nashville aforesaid." The only alleged error pre- 
sented for the considération of this court is that predicated upon the 
admission of the testimony of Johnson himself. It is conceded that 
Johnson's évidence is indispensable to conviction, and that, if he were 
not a compétent witness, the case must fail. 

It appears from the record that in 1905 Johnson was convicted in a 
state court at Nashville upon an indictment reading as f ollows : 

"The grand jurors for the state of Tennessee duly elected, Impaneled, 
sworn and charged to Inquire for the body of the county of Davidson, and 
state aforesaid, upon thelr oath aforesaid, présent: That Clifford Johnson, of 

said county heretofore, to wlt, on the day of June, 1905, wlth force of 

arms, in the county aforesaid, unlawfully, feiloniously and violently, did breaic 
and enter in the day time the dwelling house of W. M. Frank with the un- 
lawful and felonious intent then and there and therein to commit a felony, to 
wit, larceny, and did then and there and therein steal, talie, carry away one 
ring of the value of six dollars, the property of W. M. Frank, of said county, 

tf=7F*r sthcr cases «e* aame t«pie £ KEY-NUMBER in ail Key-Numbered DigesU t Indexes 
233 F.— 23 
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then and tliere being foiUMl, ooiitrary to the form of tlie statute in such cases 
made and provided and against the peace and dignity of the state." 

Updn his conviction the foUowing judgment was imposed: 

"It is therefore considered by tlie court tliat défendant for liis said offense 
shall be confiued in the state penitentiary for a period of flve (5) years, com- 
menclng on the day of his delivery to the l^eeper thereof, subject to the ruU's 
and régulations of said Institution, that he be rendered infamous, incompé- 
tent as a witness in any court of justice in the state, incapable of exercising 
the élection franchise, or of holding any office of liouor, profit, or trust in 
the state." 

[1, 2] It is urged in behalf of plaintiffs in error that this record 
rendered Johnson wholly incompétent as a witness for the govern- 
ment, because of the rule that the competency of witnesses in criminal 
cases is to be determined by the law of the state in which the fédéra! 
court is sitting- as the state law was when the Judiciary Act of 1789 was 
passed (Act Sept. 24, 1789, c. 20, 1 Stat. 73). United States v. Hall 
(D. C.) 53 Fed. 352; United States v. Reid, 12 How. 361, 13 h. Ed. 
1023 ; Logan v. United States, 144 U. S. 263-302, 12 Sup. Ct. 617, 
36 L. Ed. 429. 

It is conceded in this case that the common law is the rule of déci- 
sion. North Carolina had adopted the common law prior to the 
Révolution, and, when the Judiciary Act was passed, the cotmtry novi^ 
comprising the state of Tennessee was a part of North Carolina. By 
common law petit larceny was a felony, but house-breaking in the 
daytime was not even a crime. Judgment upon conviction of a fel- 
ony made the convict infamous, with the resuit that he was incompé- 
tent as a witness until he was relieved from the burden of infamy 
in some approved way. 

A question was raised whether the indictment charged a criine con- 
viction of which rendered the convict infamous at common law, but 
the govemment insists upon Johnson's competency upon a broader 
ground than that of a technical insufficiency of pleading. This is that 
the testimonial disqualification is operative only within the jurisdiction 
of the sovereign whose court pronounced the judgment culminating 
in the conviction of an infamous crime; in other words, that only a 
judgment upon conviction in a fédéral court of a crime infamous at 
common law works incompetency in the fédéral courts. 

Greenleaf (Evidence, § 375) thus speaks of the rtile settled in his" 
day, and yet unweakened by criticism : 

"We hâve already remarked, that no person is deemed infamous in law, 
until he has been legally found guilty of an infamous crime. But the mère 
verdict of the jury is not suflicient for this purijoae ; for it may be set aside. 
or the judgment may be arrested, on motion for that purpose. It is the judu- 
ment, and that only, which is reeeived as the légal and conelusive évidence 
of the party's guilt, for the purpose of rendering him incompétent to testi- 
fy. And it must appear that the judgment was rendered by a court of compé- 
tent jurisdiction." 

This results from the distinction between disqualification arising 
from deficiencies of mind or maturity or voluntarily assumed, as in 
coverture or because of views on religions questions, and that imposed 
by positive law, the latter not being regarded established until a solemn 
judicial détermination is had. Chamberlayne, Modem Law of Evi- 
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dence, § 3664, and cases cited. Greenleaf further says (Evidence, § 
376) : 

"Whether judgment of an, infamous crime, passed by a foreign tribunal, 
ought to be allowed to affect the conipetency of the party as a wituess in 
the courts of this country, is a ([uestioa upon which jurists are not eutirely 
agreed. But the weight of modem opinion seems to be that pei'sonal disiiuali- 
flcations not arising from the law of nature but from the positive iaw (jf the 
country, and especiully sucli as are of a pénal nature, are srrictiy territorial, 
nud eau not be enforced in any country otlior thau that in which they origi- 
nate." 

This doctrine is supported by reasoning- so cogent and conclnsive, 
offered by tlie Suprême Judicial Court of ^îassachusetts through Chief 
Justice Parlcer (Comrnonwcalth v. Green, 17 j\iass. 515, 539-548j that 
any other seems of little weight. At any rate, it is but the applica- 
tion of the principle, universalîy adhered to, that the penalties ad- 
judged by one jurisdiction will not be enforced by another. This, as 
elsewhere, was early the rule in Tennessee (Dickson v. Dickson, 1 
Yerg. 110, 24 Am. Dec. 444), and, as a gênerai proposition, is, of 
course, the rule in fédéral courts. 

The principle that, until fédéral législation is had to modify the 
practice, "the rules of évidence in criminal cases" in the fédéral courts 
"are the rules which were in force in the respective states. wlien the 
Tudiciary Act of 1789 was passed," is reasoned out bv Chief Justice 
Taney (12 How. 364, 365, 13 L. Ed. 1023) in this language: 

"But neither of thèse acts uiake any express provision concerning tlie 
]node of couducting the trial after the jury are s\'orn. Tliey do not prescribe 
auy rule by which it is to be conducted, nor tlie testimony by which the 
guilt or innocence of the party is to be deterniined. Yet, as the courts of the 
United .States were then organized, and clothed v,itb jurisdictioti in criminal 
cases, it is obvious that .some certain and established rule upon this sub,1ect 
was necessary to euable tlie courts to adininister the crindnal jurisprudence 
of the United States. And it is equally ol)vious that it niust liave l)een the 
intention of Congress to refer thein to soiue known atid estabiished rule, 
which was supposed to be so familiar aud weU understood in tlie trial by 
jury that législation upon the subject ^^■ou]d be deeuied superfluous. Tliis 
is necessarily to be implied from what thèse acts of Congress omit, as well as 
from what they contain. * * * And the only knovi-n ntle upon the 
suJiject which can be supposed to bave been in the niinds of the nieu wlio 
frained thèse acts of Congress, was that wliicli was theu iu force in the re- 
.spective states, and wbicli they were accustomed to see in daily and familiar 
]iractice in the state courts." 

As to States whose territories were not within the boundaries of the 
Union as they were in 1789, the rule is that the law of the state when 
it Avas admitted governs. Logan v. United States, 144 U. S. 263-303, 
12 Sup. Ct. 617, 36 E. Ed. 429. 

The language/ above tjuoted from the décision in Reid's Case car- 
ries 110 stronger suggestion than tliat a rule of décision, simply, is 
established ; it is not potent to impose upon trial courts an obligation 
to adopt the results reached by state courts in any spécifie instance. 
through the application of the local rule of practice which the local 
fédéral court should, in instances before it, make its own. The ef- 
fect of the doctrine, summarized by Prof. Greenleaf, that it is noth- 
ing less than the judgment of conviction making infamy, which is ef- 
fective to disqualify, part of the penalty, is such that, if we hold that 
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a court of another sovereignty than that of the tribunal rendering the 
judgment, must also, ipso facto, regard the convict as disqualified, we 
are not simply applying a rule of décision but are enforcing a pénal 
judgment. 

Fédéral practice enforces the principle that a judgment of infamy 
bas, at the best, no extraterritorial applicability. In Logan v. United 
States, supra, it was held that one convicted of perjury in North Car- 
olina, and thereby incompétent as a witness in that state, was not in- 
compétent in the fédéral court of another state, although therein the 
common-law rule of incompetency because of conviction for an in- 
famous crime also prevailed when the latter state was admitted to 
the Union. 

In this Logan Case, tried in the Northern district of Texas, two 
convicts of the crime of perjury were held compétent as witnesses 
notwithstanding the common làw in force when Texas was admitted — 
one, Martin, because to exclude hini would be to give extraterritorial 
efifect to a penalty adjudged by the courts of North Carolina; the oth- 
er, Spear, because (144 U. S. 303, 12 Sup. Ct. 617, 36 L. Ed. 429) 
his disability had been removed by the pardon of the Governor of 
Texas, in a court of which state he was convicted. Nothing in this 
décision militâtes against the contention of the government in the in- 
stant case that the rule of exclusion applies in fédéral courts to féd- 
éral convicts only. The point was not before the court. For Spear's 
competency the court manifestly did not look beyond the fact of his 
pardon, which, the court had already held (Boyd v. United States, 142 
U. S. 450,12 Sup. Ct. 292, 35 L. Ed. 1077), was sufficient to remove 
the disability. 

As it appears from the above quotation the principle of United 
States v. Reid was not announced by Chief Justice Taney in lan- 
guage which affects the government's contention, and the question is 
therefore without adjudication so far as the fédéral courts are con- 
cerned, and turns wholly upon the considération whether state and 
fédéral courts, sitting in the same state, and having the same terri- 
torial jurisdiction, are foreign to each other in the sensé that the courts 
of two States are foreign. 

The essential distinction between the government of the United 
States and that of any state, as two independent political identities, has 
been frequently pointed out in the décisions of the Suprême Court. 
Fox v. Ohio, 5 How. 432, 12 L. Ed. 213; Moore v. People, 14 How. 
17, 14 Iv. Ed. 306; Slaughter-House Cases, 16 Wall. 36, 21 L. Ed. 
394; United States v. Cruikshank, 92 U. S. 542, 23 h. Ed. 588; Ex 
parte Siebold, 100 U. S. 371, 25 L. Ed. 717. The last exposition of 
the subject is found in Twining v. New Jersey, 211 U. S. 78, 29 Sup. 
Ct. 14, 53 E. Ed. 97. The rule arises most frequently, as in cases 
just cited, where there is an apparent conflict of law between a state 
and the fédéral government touching crimes. The absolute séparation 
of the two sovereignties, with independent jurisdictions unburdened 
with responsibilities one to the other, save as occasionally the para- 
mount authority of the fédéral power is called into opération, is cer- 
tainly emphasized by the fact that, upon the same state of facts, a 
wrongdoer may be called upon to answer to both governments. A 
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similar line of cases exists asserting the independence of the fédéral 
judiciary in its jurisdiction of civil causes of action. We need not 
cite other than Suprême Court cases, Stanton v. Embry, 93 U. S. 
548, 23 L. Ed. 983, Gordon v. Gilfoil, 99 U. S. 168, 25 L. Ed. 383, 
and Hunt v. New York Cotton Exchange, 205 U. S. 322, 27 Sup. Ct. 
529, 51 L. Ed. 821, ail to the point that the pendency of a prior suit 
in a State court is not the ground of abatement of an action on the 
same state of facts between the same parties in the fédéral court, or 
vice versa, the décisions turning on the principle that the two courts 
are foreign as the créatures of différent governments. The language 
of thèse décisions leaves no room for the feeling that any interde- 
pendence exists between a state and the fédéral government which af- 
fects the identification of either as a sovereignty entirely apart from 
the other. Whenever a décision seems to bridge this distinction îî 
will be found that its aim and effect is either to adopt a rule of déci- 
sion, or, without affecting the principle of distinct and independent 
sovereignties, to harraonize matters of practice with the practice of 
local state courts as far as po.ssible under fédéral législation. 

The state courts hâve already begun to assert their independence 
of fédéral courts within their own territorial jurisdictions on precisely 
the point now under considération by us ; that is, it bas already been 
decided that, although the state withholds testimonial capacity from 
one convicted of an infamous crime in its own court, it will not to 
that end give effect to a judgment of a local fédéral court. This was 
the décision of the Suprême Court of Appeals of Virginia in Sam- 
uels V. Commonwealth, 110 Va. 901, 66 S. E. 222, 19 Ann. Cas. 380. 
In this case, the court held that one offered as a witness who had been 
adjudged guilty of perjury by a fédéral court sitting in Virginia was 
not disqualified thereby as a witness in the state court, although by 
statute, as weil as by common law within Virginia, one convicted of 
perjury was incompétent to testify, the court holding that very clearly 
neither the state statute nor the fédéral statute contemplâtes imposing 
or could impose the punishment prescribed by the other and that the 
courts of neither can take cognizance or punish violations of the stat- 
utes of the other, citing In re Loney, 134 U. S. 372, 10 Sup. Ct. 384, 
33 L. Ed. 949. 

It doubtless has never been thought that a court of one sovereignty 
within the state might entertain jurisdiction to try an offense against 
the other sovereignty, but in In re Loney, supra, the distinction 
was carried further, for there it was held that the courts of a state 
hâve no jurisdiction of a complaint for perjury in a contested élec- 
tion case involving a seat in the Congress of the United States, al- 
though the false swearing was before a notary public of the state, 
the court holding that the "power of punishing a witness for testifying 
falsely in a judicial proceeding belongs peculiarly to the government 
in whose tribunals that proceeding is had." 

The foregoing and other décisions illustrate how consistently féd- 
éral courts are applying, in varions states of fact, the rule of the Su- 
prême Court announced by Justice Johnson in Houston v. Moore, 5 
Wheat. 1-69, 5 L. Ed. 19, that: 
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"In a government formée! like ours, wliere tliere Is a division of sovereign- 
ty, and of course, wliere tbere is a danger of collision from the near approach 
of powers to a coniiict witli eaeli otlier, it would seem a peeuliarly safe and 
saUitary rule, tliat eacli government should be left to enforce its own pénal 
laws, in its own tribunals." 

In Ex parte Wilson, 114 U. S. 417, 5 Sup. Ct. 935, 29 L. Ed. 89. 
where the question was whetlier one imprisonecl after conviction iipon 
information was sufïering the penahy of an infamous crime and, con- 
sequently, under the Eifth Amendment conld not hâve been held 
to answer witliout presentment or indictment l)y a grand jury, the 
court, discussing the incidents of a conviction for an infamous crime, 
said (114 II. S. page 423, .S Sup. Ct. page 938, 29 L. Ed. 89): 

"WlK'thfr a convict shall bo peniiitted to testify is not governed by a 
regard to bis i-igbts or to liis protection, but by tlie considewition wbetbor tbe 
liiw deeiiis liix testiniony wortby of eredit upon rbe trial of tbe rigbt.s of 
otbors." 

The considération, therefore, v.dîcther a fédéral court sliould permit 
;'iny witness to testify is to be referred only to principles interesting 
tbat court in its eitort to administer justice. It would seem that its 
freedom in this respect should not be controllcd by the judgment of 
any court other than one within the fédéral jurisdiction as to an}- 
([uestion not governed by established principles or législative enact- 
ment. 

Obviously the courts of one state in the Union are regarded as "for- 
eign" to tlie courts of another, not because of geographical séparation, 
])Ut becatise they are instrumentalities of independent sovereignties. A 
District Court of the United States sitting in one slate cannot be said 
to be geographically "foreign" to the state courts of another state for 
the reason that the sovereignty of which it is a part has geographical ex- 
tension over the territory of the other state. It is limited, to l)e sure, 
to a territorial jurisdiction which may not include the situs of a state 
court, but it is nevertheless an intégral part of a judicial systein which 
extends over the situs of every state court. It is therefore "foreign"' 
to the coiu-f of a state beyond its territorial limitations only because 
its jurisdiction dépends upon the question of sovereignty, and it ob^ 
tains its atuhority from a sovereign distinct from and independent of 
that creating the state court. Eor that reason, for instance in the cases 
cited above, a fédéral and a state court of the same state are free, 
cach independent of the other, to ptmish as an offense against their 
respective sovereignties, the same act which serves as the predicate of 
a crime within the définition of the laws of the two sovereignties, re- 
s'pectively, wherefore, technically, at least, the actor may be liable to 
double punishment. 

Therefore, recurring to the case of Logan v. United States, sui)ra, 
we see no reason whatever to doubt, had the question been raised be- 
fore it, that the Suprême Court would hâve ruled that, although Logan 
was being tried in a Texas fédéral court, S])ear, as a convict of an 
infamous crime by the judgment of a local state court, was as compé- 
tent to testify as was ilartin, a convict of au infamous crime by the 
considération of a court in. another state. For the fédéral court of 
'l'exas to bave eriforced the penalty of Spear's conviction by the state 
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court of Texas, had the pardon not intervened, in our judgment, would 
not hâve been the appHcation of any différent principle than would 
hâve been employed had it refused Martin's testimony because of his 
con\iction in anothcr state. That the Texas fédéral court had the 
sarae geographical or territorial jurisdiction enjoyed by the state court 
of 'J'exas brought the former into no closcr association v/ith the latter, 
so far as the (juestion now before this court is concerned, than the 
fédéral court of Texas enjoyed with the state court of North Caro- 
lina. 

It seems to us that, to the doctrine that a judgment of conviction, 
not niere proof of guilt, is indispensable to disqualification, there 
is the necessary corollary that the application of the disqualification is 
left only to the tribunals of the jurisdiction which created it. 

Tlie question made by the government in this case is, as we hâve 
suggested, one not concluded by spécifie adjudication; an answer to 
it favorable to the government's contention comports with the dignity 
and independence of the fédéral courts, and is in Une with the gên- 
erai principle that courts of one jurisdiction will not enforce the pen- 
alties of those of another. The tendency of the courts, wherever pos- 
sible, is "to enlarge the domain of competency and to submit to the 
jury for their considération as to the credibility of the witness those 
matters which heretofore were ruled sufficient to justify his exclusion." 
Renson v. United States, 146 U. S. 325, 336-337, 13 Sup. Ct. 60, 64, 
36 L. Ed. 991. "This change," says the Suprême Court in this case, 
■'has been wrought parti ally by législation and partially by judicial 
construction. * * * The spirit of this législation has controlled 
the décisions of the courts, and steadily, one by one, the merely tech- 
nical barriers which exchided witnesses from the stand hâve been re- 
moved." 

Not simply to follow this tendency, but because the considérations 
above referred to seem compelling, we conclude that the rule of the 
Reid Case, announced by Chief Justice Taney, applies only to an in- 
stance where the witness tendered is under the conviction of a crime 
against the United States of that character, which at common law, as 
established in 1789, rendered infamous one adjudged guilty, and that 
the rule does not disqualify a witness who is under but the judgment 
of a state court. 

l'^or this reason, without passing on other questions raised, the judg- 
ment of the District Court is affirmed, and the pétition in error dis- 
missed. 
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(Circuit Court of Appeals, Nintli Circuit. May 29, 1916.) 

No. 2690. 

1. Stati;tes <&=»226 — Coxstruchon — Xntekpeetation. 

In coiistruing a statute adopted from another state, the décisions of 
that state may be con.siilered. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 307; Dec. Dig. 

<S=5226.J 

®=3For other cases see same topic & KEY-NUMUËK in ail Key-Numbered Digests & Indexes 
•ArRehearing denied October 9, 1916. 
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2. Attobnet and Client <@=3l7S — RianTS of Attoknet — "Action." 

Kev. Laws Nev. § 5376, glves an attorney a lien upon his client's 
cause of action, or counterclalm, attaching to a décision, or Judguient in 
his client's favor, and the proceeds thereof. In prooeedings before tlie 
General Land Office in the Department of the Interior, an attorney 
represented a corporation, which resulted in its obtalnlng title to 480 
acres of land. Ueld that, as the statute refers only to an "action," which 
is a légal prosecution by a party complainant against a party défendant 
to obtain the judgment of the court in relation to some rights claimed to 
be secured or some remedy claimed to be glveu by law to the party com- 
plaining, plaintifC bas no lien on such land, particularly as there was not 
even a formai eontest in the Department of the Interior; such pro- 
ceeding not being an action. 

[Kd. Note.— For other cases, see Attorney and Client, Cent. Dig. §§ 
S94-398 ; Dec. Dig. <g=>175. 

For other définitions, see Words and Phrases, First and Second Séries, 
Action.] 

Appeal from the District Court of the United States for the Dis- 
trict of Nevada; E. S. Farrington, Judge. 

Bill in equity by Joseph Gutman and others against the Pacific 
Réclamation Company, in which R. Woodland Gates filed a bill of 
intervention, and the Columbia-Knickerbocker Trust Company also in- 
tervened and prayed dismissal of bill by Gates. From an order dis- 
missing the bill of intervener Gates, he appeals. Affirmed. 

Sweeney & Morehouse and William W. Griffin, ail of Carson City, 
Nev., and Théodore A. Bell, of San Francisco, Cal., for appellant. 

Gifford, Hobbs & Beard, of New York City, and Dey, Hoppaugh & 
Fabian, of Sait Lake City, Utah (A. L. Hoppaugh and Charles C. Dey, 
both of Sait Lake City, Utah, of counsel), for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. In March, 1913, Joseph Gutman and oth- 
ers, creditors, filed a suit against the Pacific Réclamation Company, 
a Nevada corporation, asking that a receiver be appointed, the prop- 
erty sold, and the proceeds distributed among those entitled thereto. 
The Pacific Réclamation Company admitted the facts set forth in 
the bill of complaint and joined in the request for the appointment of 
a receiver. George M. Bacon was appointed receiver, and duly quali- 
fied as such. 

In his amended bill of intervention, Gates, the appellant hère, al- 
leged, in substance, that between August 18, 1911, and March 1, 1913, 
he performed services as attorney and counselor at law for the Pacific 
Réclamation Company at its request in prosecuting certain suits in the 
General Land Office and the Department of the Interior, in counseling 
and advising the Réclamation Company, and in attending in and about 
its business in respect to relinquishments of certain lands, location 
of lands, and land matters involving hearings before, and conférences 
with, the Department of the Interior and certain officiais ; that in some 
of the land matters adverse décisions had been rendered by the Com- 
missioner of the General Land Office, and appeals were taken to the 
Secretary of the Interior ; and that valuable lands were saved through 
appellant's efl^orts. He estimated his services as reasonably worth 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexas 



GATES V. COLUMBIA-KNICKEEBOCKER TRUST CO. 361 

$25,000, and alleged that, under and pursuant to paragraph 5376 of 
the Revised Laws of Nevada (1912), he had a lien in that sum upon 
and against the 480 acres of certain land owned by the Pacific Réclama- 
tion Company, and which became part of its assets by the efforts of 
appellant ; his services having been rendered upon an agreement with 
the Pacific Réclamation Company to pay a reasonable sum for his 
services rendered in the Interior Department. His prayer is for a 
judgment for that amount against the Réclamation Company, and that 
lie be decreed to hâve a lien on the 480 acres of land. 

Intervener alleged that the Pacific Réclamation Company, in Decem- 
ber, 1909, by deed of trust, mortgaged ail its property in Elko county, 
Nev., to the Columbia Trust Company, but that when such deed of 
trust was made the Pacific Réclamation Company did not own cer- 
tain lands (480 acres) which it later obtained through the efforts of 
this appellant, and that the claims of the Columbia Trust Company are 
subséquent to the lien of this appellant in the 480 acres of land just 
referred to. 

The Columbia-Knickerbocker Trust Company, also an intervener 
below, appellee hère, moved to dismiss the bill for lack of equity, and 
to strike out those spécial portions wherein a lien was claimed. The 
court dismissed the bill, and appeal was taken. 

[1,2] Appellant contends that the statute of Nevada (section 5376, 
Revised Laws of Nevada) gives him a lien. We quote the section : 

"The compensation of an attomey and couiiselor for his services is govern- 
ed by agreement, express or implied, which is not restrained by law. From 
the commencement of an action, or the service of an answer containing a 
cotinterclaim, the attorney who appears for a party has a lien upon his client's 
cause of action or counterclainï whicli attaches to a verdict, report, décision, 
or judgment in his client's favor and the proceeds tliereof in whosever hands 
they may come, aud eannot be affected by any settlement between the parties 
before or after judgment. There shall be allowed to the prevailing party in 
any action, or spécial proceeding in the nature of an action, in the Suprême 
Court and district courts, his costs and necessary disbursements in the action 
or spécial proceeding." 

The premise that appellant performed valuable services for the ap- 
pellee in matters before the General Land Office in the Department 
of the Interior, which resulted in obtaining title to 480 acres for the 
corporation, is to be accepted ; and, in a gênerai sensé, it is correct to 
say that in the disposition of public lands the Interior Department is 
a quasi judicial tribunal, and that land officiais in their décisions act 
in a quasi judicial capacity. And we will take it that, through appel- 
lant's efforts in the Interior Department, the property of the Réclama- 
tion Company was enriched by the addition of the 480 acres specially 
adverted to by appellant. But, notwithstanding thèse assumptions, 
we can find no ground for sustaining appellant's claim of lien. The 
statute of Nevada, supra, giving to the attorney who appears "a lien 
upon his client's cause of action or counterclaim which attaches to a 
verdict, report, décision or judgment in his client's favor, and the 
proceeds thereof, in whosever hands they may come," etc., présupposes 
that "an action" has been commenced and that the attorney claiming 
the lien has appeared. "From the commencement of an action" the 
attorney who appears has "a lien upon his cHent's cause of action or 
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counterclaim." Tliis may be called the conferring language of the 
statute. If the lien is found to exist, it attaches to "a verdict, report, 
décision or judgment" in the cUent's favor, and the proceeds there- 
of, in whosever hands they may come, and cannot be affected "by 
any settlement between the parties before or after judgment." This 
may be described as the reach of the Hen. The statute apphes in pro- 
tection of attorneys who appear for parties in actions commenced in 
the jurisdiction of Nevada. An action means the ordinary légal and 
formai demand of one's rights from another person, made and insisted 
on in a court of justice. Black in his Law Dictionary cites the défini- 
tion of an action given in the Suprême Court of Nevada in Halev 
V. Eurêka County Bank et al., 21 Nev. 127, 26 Pac. 64, 12 L. R. A. 
815, where it was said : 

"An action Is a légal prosecutlon by a party complainant, against a party 
défendant, to obtain the judgment of the court in relation to some rights 
claimed to be secured, or som'e remedy claimed to be given, by law to the 
party complaining." 

By no fair construction can a proceeding afïecting public lands in 
the Interior Department of the United States, not even a form.al con- 
test in that Department, be regarded as an action commenced within 
the meaning of the Nevada statute. We agrée with Judge Farring- 
ton, who said: 

"The référence Is to civil actions only. ïhe statute quoted is a part of the 
Civil Practice Act, whîch elsevi'here (Rpv. Laws, 5§ 4U4^. 4ÎM4) states there 
shall be in this state (Nevada) but one fonn of civil action for the enfoMc>p- 
ment or protection of private rights, and the redress or prévention of prlvati' 
wrongs. lu such action the party couiiilaining shall be kuown as the plaiutifï, 
and the adverse party as the défendant." 

The statute of Nevada, already quoted, was evidently taken froni 
New York, where prior to 1899 there was the same provision respect- 
ing liens of attorneys. Hence we may turn to the décisions in tliat 
State to aid in interprétation. In Schreyer v. Deering, 30 App. Div. 
602, 52 N. Y. Supp. 203, an attorney claimed a lien on a judgment 
in condemnation proceedings had before commissioners, but the court 
lield that the hen applied only to causes of action to enforce which an 
action had been commenced, or to recover which an answer containing 
a counterclaim had been served. In the récent case of Morey et al. 
V. Schuster et al, 159 App. Div. 602, 145 N. Y. Supp. 258, it was 
held that attorneys employed to procure législation authorizing the 
commissioners of the land office to convey land to the holder of a cer- 
tificate of sale without further payment therefor, and to secure the 
issuance of a patent by the land office, had no lien on the land for their 
services under chapter 30, section 475, of the Consolidated Laws of 
1909, which provides that from the commencement of an action or spé- 
cial proceeding, or the service of an answer containing a counterclaim, 
an attorney has a lien upon his client's cause of action, claim, or coun- 
terclaim, which attaches to a verdict, report, décision, judgment, or 
final order in his client's favor, and the proceeds thereof. And with 
respect to the possible claim of a lien for services independently of 
any slatutory provision, the court said : 
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"It is doubtiess truc that, indepeiidently of any statutory provision, plaiii- 
tiffs woiild be entitled to an attorney's retainlng lien for the value of suclt 
services, provided there was anything belonging to the défendants, wliich tiad 
corne to plaintiffs' possession or contj'ol in their professional capacity. Matter 
of Knapp, 85 N. Y. 281; Ward y. Craig, 87 N. Y. 550. But liere there is noth- 
ing. Neither is their any 'verdict, i-eport, décision, judginent,' or 'final order 
in the client's favor' or 'proceeds thereof bringing the claiin within the équita- 
ble control of the court under the statute. It is oniy, as the statute provides, 
'froni the commencenïent of an action or spécial proceeding. or the service of 
an answer containing a counterclaim,' that the statutory lien of an attorney 
attaches. ïhese services did not, and in the nature of things could not, in- 
volve the expressed prercquisite to such a lien of either the commencement ol' 
an action or spécial proceeding or the service of an answer containing a coun- 
terclaim. It is true that tliese services in completing and perfectiiig défend- 
ants' titie to the premises were perfornied while the ejectment action was 
still in its final issue undetermined. But thèse services were to an end dis- 
tinct and separate froni the conduct of the ejectment action, the resuit of 
whicli was in no way dépendent upon their success or failure." 

In Goodrich v. McDonald et al., 112 N. Y. 162, 19 N. E. 651, de- 
cided by the Court of Appeals of New York in 1889, when the stat- 
ute of New York was like the statute of Nevada, the court held that 
attorneys had two kinds of liens peculiar to them in their relations 
with their clients: 

"One is a lien which an attorney lias upou ail the papers of his client in his 
possession, by virtue of which he niay retain ail such papers until his claim 
for services bas been discharged. That in the books is Called a 'i-etaining 
lien.' An attorney also lias a lien upon the fund, or judgment which he bas 
recovered, for his compensation as attorney in recovering the fund or judg- 
ment, and that is deuomiuated a 'charging lien.' " 

Judge Earl, for the court, reviews the English and earlier Ameri- 
can décisions, and writes of the pectiliarity of an attorney's lien, say- 
ing, however, that after a careful search they could not find that an 
attorney could enforce his lien upon a judgment for his services by 
an équitable action, or where he has been permitted to follow the pro- 
ceeds of a judgment after payment of them to his client. 

"His lien," said the court, "is upon the judgment, and the courts will en- 
force that through the control it has of the judgnient and its own records, and 
by means of its own process, which may be employed to enforce the judgment. 
But after the money recovered has been paid to his client he has no lien ui)oii 
that, and much less a lien upon property purchased witli that money, and 
transfeiTed to another. After such payment, unless he has protected his lien 
by notice to the judgment debtor, his lien is forever gone, and he must look 
to his client alone for his compensation." 

Under the rule of the New York cases, when by acquiescence of 
the attorney the money recovered has been paid to the client, or the 
client has received property in satisfaction of the judgment, the attor- 
ney cannot enforce his lien against such money or property, but must 
look to the client alone for his compensation. We conclude that there 
is no statutory lien; nor does appellant make a showing from which 
it is to be inferred that it was the purpose of the parties interested to 
create a lien of any kind upon the 480 acres involved in the proceed- 
. ings bef ore the Interior Department. 

Central Railroad, etc., Co. v. Pcttus, 113 U. S. 116, 5 Sup. Ct. 387, 
28 L. Ed. 915, cited by the appellant, does not conflict with the doc- 
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trine of the New York décisions, for the Suprême Court says tliat 
the attorney's lien there prayed for was given by the law of Alabaraa, 
by which the question was determined. We hâve examined the other 
cases cited by the appellant and find nothing to justify a departure 
from the rule laid down by the District Court. 
The order appealed from is affirmed. 



AMERICAN BONDING CO. OF BALTIMORE et al. v. UNITKD STATES, to 
l'sc of FRAXCINI et al. 

(Circuit Court of Appeals, Third Cirtailt. Juue 16, 1916.) 

No. 207T. 

1. UxiTBD Staïes ©=3G7(3) — Bonds of Contkactors— Actions— "Final Set- 

ÏLEMENT." 

rnder Act Aug. 13, 1894, c. 280, 28 Stat. 278, as amended by Act Feb. 
24, 1905, c. 778, 33 Stat. 811 (Conip. St. 1913, § 6923), requiring govemment 
contractors to glve bonds to pay ail persons supplying labor or material, 
and allowing tlie government aloiie to sue duriiig the flrst six months 
after final settlemeut, and autliorizlng suits thereafter in the name of the 
government for the use of materlalmen and laborers, the final settlement 
may be accepted as the date on which the Supervising Archltect of the 
Treasury reoonimended settlement which was uiade, and not as the date 
of payinent or the actual date that the settlement recoromended was ap- 
proved by tlie Secretary of the Treasury, this being particularly so where 
contractors and others were informed that the date on which the recom- 
mendation was made was the date of settlement. 

[Ed. Note.— For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. <g=567(3). 

For other définitions, see Words and Phrases, First and Second Séries, 
Final Settlement.] 

2. Pbincipal and Suiîety <©=>143— Actions— Défenses Available. 

A surety may usually set up any défense of which his principal could 
talve advantage. 

[l'îd. Note. — For other cases, see Principal and Surety, Cent. Dig. § 392 ; 
Dec. Dig. ©=s>143.] 

3. Pbincipal and Suebty <©=>99— Riohts or Surety— Commercial Subety. 

Wliere the measure of a surety's liability is flxed, any change will, as to 
an individual surety, relieve from liability ; but the rule is otherwise as 
to a commercial surety, who niust show injury by the change to be re- 
lieved. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 158- 
161 ; Dec. Dig. <S^9Q.] 

■t. Pbincipal and Surety <S=>97— Défenses— Change of Liability. 

Défendant became surety on the bond of a fédéral contracter, which 
was conditioned that the contracter should pay claims of laborers and 
materialmen. The contract with the subeontractor for marble worli there- 
after entered into provlded that the subeontractor should receive partial 
payments according to the marble furnished, as the principal contracter 
recelved partial payments from the government. Instead the principal 
contracter gave notes to the subeontractor, which inclosed and discounted 
tUem and also made cash payments nearly equaling the amounts due un- 
der the contract. Held that, though the principal contracter refused to 
carry ont his contract, such mode of payment In.iured the surety, becausa 

®:s5For other cases see same topic & KEY-NUMBBR lu ail Key-Numtereil Digests & Indexes 
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casting a greater burden on the surety, by creating a contingent Uabllity 
on the notes, and depriving it of the beneflt of partial payinents. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dlg. §§ 146- 
1C8 ; Dec. Dlg. <ê=>97.] 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, District Judge. 

Action by the United States, for the use of Cassar Francini, the 
Pennsylvania Marble & Granité Company, and others, against the 
American Bonding Company of Baltimore and others. There was a 
judgment for use plaintiffs, and défendants bring error. Judgment 
for ail plaintiffs affirmed, save as to the Pennsylvania Marble & Granité 
Company, and reversed and remanded as to it. 

F. B. Bracken, of Philadelphia, Pa. (Welles & Torrey, of Scranton, 
Pa., of counsel), for plaintiffs in error. 

R. Stuart Smith, of Philadelphia, Pa. (O'Brien & Kelly, of Scranton, 
Pa., and Morgan, Lewis & Bockius, of Philadelphia, Pa., of counsel), 
for défendants in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. [1] In October, 1910, Mark P. 
Wells contracted with the United States to build a post office at York, 
Pa., and gave the bond required by the act of 1905, conditioned, inter 
alia, to pay ail persons suppîying labor or material. The building was 
finished and accepted, a settlement was made with Wells, and the bal- 
ance due him was paid over. But, as several subcontractors were still 
unpaid, one of them brought the présent suit against Wells and his 
surety on February 4, 1914, and others intervened soon afterward. 
This writ is taken by the surety only. 

The first question to be decided is whether the suit was prématuré ; 
i. e., whether it was brought before the six months had expired within 
the United States alone has the right to sue. U. S. v. McCord, 233 
U. S. 157, 34 Sup, Ct. 550, 58 L. Ed. 893 ; Stitzer v. U. S. (C. C. A. 
3d) 182 Fed. 513, 105 C. C. A. 51. On this point, the facts are as 
f ollows : 

On August 2, 1913, the Supervising Architect of the Treasury ad- 
dressed a letter to the Secretary recommending a settlement with Wells 
upon certain terms, and this settlement, slightly changed, was approv- 
ed by the Assistant Secretary, who appended the following mémoran- 
dum without date: 

"Approved and damages charged in part as recommended. 
"By direction of the Secretary: 

"Shennan Allen, Assistant Secretary." 

The undisputed évidence shows that this mémorandum was not 
signed before August 9, and that the balance thus f ound due was not 
paid before August 16. Now, if this were ail, it might be argued with 
some force that August 9 was the earliest date assignable for the "set- 
tlement," and therefore that the action was brought several days too 
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soon. But other évidence kads to the opposite conclusion. On the 
whole case it appears that (since September 12, 1912, at least) the 
Treasury "treats as the date of, final settlement mentioned in said 
acts" (of 1894 and 1905) "the date on which the Department approves 
the basis of settlement under such contract recommended by the 
Supervising Architect, and orders payment accordingly." This lan- 
guage is contained in Department Circular No. 45, bearing the date 
just mentioned, and this circular was sent to some, perhaps to ail, of 
the subcontractors. Moreover, it was proved that, when several of 
thèse contractors asked the Department when settlement had been 
made with Wells, the Treasury replied, in December, 1913, or Janu- 
ary, 1914, that "final settlement under the contract referred to above 
was authorized August 2, 1913." It was also shown that the follow- 
ing officiai indorsements appeared upon the contract : "Final payment 
authorized Aug. 2/13," and "Guarantee expires 8/2/15." The latter 
indorsement refers to a clause in the spécifications guaranteeing certain 
work for a period of two years. No suit has been brought by the gov- 
ernment. Clearly, therefore, tlie Department adopted August 2, 1913, 
as the date of final settlement, and so informed the subcontractors — 
among them, the firm by whom the suit was begun on February 4. 

At the time of the trial the courts were not in agreement in their 
answers to the question, What constitutes a "settlement" between a 
contractor and the government? But since then the question has been 
answered definitely in IlHnois Surety Company v. United States, for 
use of Peeler (decided Feb. 21, 1916) 240 U. S. 214, 36 Sup. Ct. 321, 
60 L. Ed. 609. As that case has not yet been regularly reported, we 
quote from it freely. There the suit was brought on March 4, 1913. 
At the trial it appeared that on August 21, 1912, the Treasury De- 
partment had stated and determined what balance was due the con- 
tracter, although the money had not been paid until September 11. 
The surety contended that the suit was prématuré, because six months 
had not elapsed since the date of payment. But the Suprême Court 
held that August 21 was to be taken as the date of final settlement, 
and in the course of the discussion used the following language: 

"It was evidently the purpose of the act of 1905 to reinedy the defect In the 
act of 1894 by assuring to the TJnlted States adéquate opportunity to enforc» 
its doinand agaiiist the eontractor's surety, and priority with respect to such- 
demand. » • * With this object in vievv — to protect the priority of the 
United States, and at the same time to give a remedy to materialmen and la- 
borers on the eontractor's bond and a reasonable time to prosecute it (A. 
Bryant Co. v. N. Y. Steamfitting Co., 235 XJ. S. 327, 337 [35 Sup. Ct. 108, 59 L. 
Ed. 2531) — it was natural that the time allowed exclusively for action by thé 
government should begin to run when the contract had been conipleted, and 
the government, in its final adjustment and settlement aecording to estab- 
lished administrative methods, had determined what amount, if any, was due. 
Then the government would hâve ascertained the amount of its clalm, if it 
had one, and could bring suit, if it desired. As such déterminations are regu- 
larly made in the course of administration, nothing would seem to be galned 
by postponing the date, from which to reclîon the six months, to the time of 
payment. Indeed, if an amount were found to be due from the contractor* 
and he was insolvent, there might be no payment; and, if payment were es- 
sential, there would be no date from which the time for the bringing of the 
creditors' action could be computed. 
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"Tbe pivotai words are not 'final payment,' but 'final settlement,' and, In 
vlew of the slgniflcanee of tlie latter term In administrative practice, it Is 
hardly likely that it would hâve been used had it been Intended to dénote pay- 
ment [citing cases]. Tlie word 'settlement,' in connection wlth public transac- 
tions and accounts, lias been used from tlie beginnlng to describe administra- 
tive détermination of the amouiit due [referring to numerous statutes upon 
thls subject]. * * * 

"We should not say, of course, that instances may not be found in which 
the word "settlement' lias been used in acts of Congress in other sensés, or in 
the sensé of 'payment.' But it is apparent that the word 'settlement,' in con- 
nection with public contraets and accounts, which are the sub,iect of prescribed 
scrutiny for the purpose of ascertaining the rights and obligations of the 
United States, bas a well-defined meaning as denoting the appropriate ad- 
ministrative détermination with respect to the amount due. We tliink that 
the words 'final settlement' in the act of 1!)05 had référence to the time of thls 
détermination, when, so far as the government was concerned, tbe amount 
which it was flnally bound to pay or entitled to receive was fixed administra- 
tively by the proper authority. It is manifestly of the utmost importance that 
there should be no uncertainty in the tlme from which the six months period 
runs. The tlme of the final administrative détermination of the amount due 
is a definite time, flxed by public record and readily ascertalned. As an ad- 
ministrative matter, it does not dépend upon the consent or agreement of the 
other party to the eonti'aet or account. ïlie authority to make it may not be 
suspended, or held in abeyance, by refusai to agrée. Whetlier the amount 
so fixed is due, in law and fact, undoubtedly remains a question to be adjudi- 
cated, if properly raised In .iudlclal proceediugs, but this does not affect the 
running of the time for bringing action uuder the statutory provision. 

"In the présent case, the construction of the building was in charge of the 
Secretary of the Treasury and under the gênerai supervision of the Supervis- 
ing Architeet. The Secretary of the Treasury was authorized to remit the 
whole or any part of the stipulated liquidated damages, as in bis discrétion 
might be ,1ust and équitable. ?,2 Stat. 320 [Comp. St. 191.3, § 6922], On Au- 
gust 21, 1912, the Supervising Architeet, havlng received the certiflcate of the 
chlef of the technical division of the office that ail work embraced in the con- 
tra et had been satisfactorily complet ed, made bis statement of the amount 
flnally due, recommending that only the actual damage (as stated) be charged 
agalnst the eontractor, and that the proper voucher should be Issued in favor 
of the contracter for tbe balance, to wit, .^''^yOU.Ol. And on the same date 
this recommendation was approved and actual damages charged accordlngly 
by direction of the Secretary of the Treasury. This, in our .l'udgment, was the 
■final settlement' of the contract witliin the meaning of tbe act. We under- 
.stand that the administrative construction of the act bas been to the same 
efCect. The régulation of the Treasury Department, as it appears from Its 
clrcular issued for the information of i>erso]is Interested in elaims for materlal 
and lalKir supplled in the prosecution of work on buildings under the control 
of that Department (Dept. Cire. Xo. 4.5, Sept. 12, 1912), is as foUows: 'The 
Dejiartment treats as the date of final settlement uientioned in said acts' 
(ri'ferring to the acts of 1891 and 190,5, snpra) 'the date on which the Depart- 
ment approves the basis of settlement inuler such contract recommended by 
the Supervising Architeet, and orders payaient accordlngly.' " 

The précise question now before us is whether the Department 
should be held to the date on which it actually stated the tenus of 
"settlement," or whether it might adopt the earlier date on which the 
settlement was recommended by the proper officiai. We see no suffi- 
cient ground for confining the government to the later day. If, for 
reasons of convenience or for any other administrative reason, the 
Department sees proper to adopt the date of recommendation — and 
especially if it furnish that date to others, who act upon the informa- 
tion as true — we perceive no principle that calls upon the court to set 
the Department's action a.side. On the contrary, we see no objection 
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to allowîng the government a discrétion in this matter. The essential 
thing is that sôme date shall be fixed, so as to do away with the need 
of further inquiry, and to inake it easy to ascertain merely froni the 
Department's record just when the six months period will expire. 
Unless adverse rights should require the date of actual signing to be 
ascertained, we think the Department's own choice may safely be ac- 
cepted as a final décision of the question. It is not irrelevant to ob- 
serve that, unless adverse rights be involved, the formai date of a 
deed or a mortgage is continually accepted as the time when the instru- 
ment takes effect, in spite of the fact that a later date is in truth the 
time when the instrument was actually executed. 

The District Court was right in holding that the suit had not been 
brought too soon. 

[2-4] 2. The only other subject that needs considération is the claim 
of the Pennsylvania Marble & Granité Company for a balance of $31,- 
200.60, on which a verdict and judgment of $26.200 hâve been ren- 
dered. The company agreed to deliver the marble at York for $75,000, 
to be paid as f ollows : 

"When payments are received by the saltl M. P. AVells, proportloiial aiuouut 
of same to be paid to sald Pennsylvania Jiarble & Granité Company in proiior- 
tlon to the aniount of tlieir work done, reservinj? tlierefrom 20 per cent, until 
the final paymeut shall be made to said M. P. Wells by said TJnitsd States of 
America. Said final paynient, with any addition thereto or abatement there- 
from in manner hereln provided, will be paid to the said Pennsylvania Marble 
& Granité Company, their execiitors, administrators, or assigns, upon a fuU 
compliance with this contract," etc. 

Thèse tenns were not observed, but instead thereof the Marble 
Company from an early date in the transaction agreed to another 
method, accepted numerous notes from Wells for such amounts as 
were agreed upon from time to time — thèse amounts differing from 
the sums that would bave been due under the paragraph just quoted 
— and discounted the notes at several banks. Thèse notes were often 
renewed, the extensions somelimes being as much as a year, and one 
of them at least continuing after Wells had finished bis contract and 
had made final settlement thereunder. Money also — nearly $44,000 — 
was paid by Wells at irregular intervais, and thèse payments (except 
$4,000, and certain money paid by him for f reight) were applied upon 
the notes in bank. At the time of trial, the banks (who were innocent 
holders) still hcld unpaid notes to a larger amount than the balance 
claimed by the Marble Company. There had been a good deal of 
delay in finishing the marble work, and the Bonding Company, claim- 
ing that the delay was chargeable to the Marble Company, set ofï the 
damages thus suffered by Wells against the balance sued for. The 
Bonding Company also defended on the ground that the notes given 
by Wells were accepted as payments by the Marble Company, and 
asserted still further that thèse note transactions (whether they were 
payments or not) so changed the agreement between Wells and the 
Marble Company as to relieve the Bonding Company from liability. 

The verdict has decided that the notes were not given and accepted 
as payment; and has also decided that the Marble Company was 
liable to some extent for the delay — an allowance of $5,000 being 
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made on this account. Concerning thèse two matters, no dispute now 
exists. The questions still open are : (a) Whether the note trans- 
actions altered the agreement between Wells and the Marble Company 
to the Bonding Company's préjudice; and (b) to what extent, if at ail, 
the fact that notes are outstanding in the hands of innocent holders 
should hâve prevented the Marble Company's recovery. The first of 
thèse questions is raised by the Bonding Company in its own right; 
and the second is raised by the company in the right of Wells, on the 
ground that a surety may usually set up any défense of which his 
principal may take advantage. 

(a) Was the contract materially changed without the Bonding Com- 
pany's consent, and was the company prejudiced thereby? The sit- 
uation of a surety under the act of 1905 bas been discussed in Guar- 
anty Co. v. Brick Co., 191 U. S. 416, 24 Sup. Ct. 142, 48 L. Ed. 242. It 
usually happens — as it happened in the case before us — that the bond 
is given before the principal contractor agrées with his subcontractors, 
and therefore before the surety can know the terms of the subcon- 
tracts; but, since the surety "deliberately contracts for an uncertain 
liabihty, he ought not to complain when that uncertainty becomes 
certain," and he is in no position to object that thèse terms are of 
one kind rather than another, at least if they be usual and not un- 
reasonable. Assuming their reasonableness, however, it is certainly 
true that, after the terms bave been agreed upon, the measure of the 
surety's liability is thereby fixed, and, in the case of an individual 
surety, a material change without his consent will relieve him from 
liability. This rule is familiar, but of récent years the courts bave 
qualified its application to companies that make a business of guaranty 
insurance. We need not stop to state the reasons for this qualifica- 
tion ; we take note of the fact that such companies are not relieved 
by such a change in the contract as would relieve an individual surety, 
unless the change bas done them harm. Atlantic Trust & Deposit Co. 
V. Laurinburg (C. C. A. 4th) 163 Fed. 691, 90 C. C. A. 274; Fidelity 
Co. v. United States (C. C. A. 3d) 178 Fed. 692, 102 C. C. A. 192 ; 
Pittsburgh-Buffalo Co. v. American Co. (C. C. A. 3d) 219 Fed. 826, 
135 C. C. A. 488; U. S. v. Lynch (D. C.) 192 Fed. 364. That the terms 
of payment hère were materially changed is beyond dispute. Indeed, 
it appeared without contradiction that they were not observed at 
ail. The paragraph quoted from the subcontract contemplâtes that, 
when Wells should receive payments from the United States (thèse 
were regularly made and were based upon monthly estimâtes by the 
engineer in charge of the work), he should pay the Marble Company 
a proportional amount of the money so received, reserving 20 per 
cent, until the government should m.ake final payment. The stone 
began to arrive in March or April, 191 1, and early in June the Marble 
Company would hâve been entitled to receive about $2,400 in cash. 
Instead, it took and discounted a note of S9,0S0. By the middle of 
September the company had received (and discounted) notes for nearly 
$25,000 and $3,000 in cash, and had credited Wells with about $1,250 
additional for freight paid by him. At this time, however, he had 
received from the United States more than $20,000 on account of the 
233 F.— 24 
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marble work, and if tlie tenus of the subcontract liad been carried out 
he ought to hâve paid to the Marble Company $16,000 of that sum, 
instead of the $4,250 that had actnally been paid. And this is merely 
an illustration of the way in which the transaction was carried on. 
Other illustrations are thèse : In the middle of January, 1912, the 
Company had furnished about $38,000 worth of marble, but at that 
time Wells had given notes for about $28,500, had paid $17,700 in cash, 
and had paid about $2,250 for freight. In the middle of May the 
marble had run up to about $49,000, but in notes, cash, and advances 
for freights the company had received more than $65,600. And in 
August, 1912 (a year before final payment), when the marble amounted 
to $55,400, the notes, $37,500, the cash, about $34,000, and the advanc- 
es for freight, about $3,200, aggregated nearly $75,000, almost the full 
amount that Wells had agreed to pay. 

W'e need scarcely discuss the proposition that such a course of 
dealing materially changed the tei-ms of payment originally agreed 
upon and guaranteed. Thèse terms were not observed at ail, and it 
is not sufficient to rejîly that Wells was hampered by insufficient cap- 
ital, and by the fact that he was carrying on other contracts at the 
same time and was compelled to use the money for other purposes. 
Neitlier is the rei)ly sufficient that the Marble Company could not 
induce Wells to pay in accordance with the subcontract, and was there- 
fore obliged to accept the notes and such money as it could get, be- 
cause this was the best way out of the difficulty. The company certain- 
ly owed some duty to the surety. It was not obliged to go on with a 
contract that Wells from the first was refusing to carry out, and if 
it chose to do so, and toi take its chance of getting out whole, it must 
stand by the risk it deliberately undertook. We do not know whether 
the Bonding Company knew the tenus of the agreement between 
Wells and the Marble Company; but in any e\'ent it does not appear 
to bave had knovvledge of what the parties to the agreement were 
actually doing, and it had a clear right to rest on the assumption that 
(whatever the terms of payment niight be under the subcontract) they 
would be lived up to without material change, and without in jury to 
itself. In brief, a corporate surety under the act of 1905 is much like 
the signer of a blank check. Undoubtedly such a man takes a risk; if 
a larger sum should be inserted than he intencled, he must usually ac- 
cept the situation ; but, after the blank has been filled, his liability is 
jixed, and is not subject to injurions change tliereafter. 

Was the Bonding Company injured bv the complète disregard of 
the contract ternis? This, also, is beyond disjjute. One of a subcon- 
tractor's safeguards is that he shall receive his due proportion of the 
contract jjrice while the work is going on, and while payments are 
heing made to the principal contractor ; and therefore such proportion- 
al payments safeguard the surety also — a protection that is removed, 
or is at Icast endangered, if thèse payments be omitted or be unrea- 
sonably defcrred. If the terms of this subcontract had been observed, 
the Marble Company would bave been paid 80 per cent in cash as the 
work went on, and, cven if the retained 20 per cent, had not been paid 
at the end, the loss of the Surety Company would bave been no larger 
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thân this percentage. In fact, however, it is confrontée! novv with a 
judgment for $26,000, and with a contingent liability, which ma}- or 
niay not become an actual liability, of more tlian $30,000 in addition. 
For, of course, since tlie Marble Company bas indorsed the notes 
still outstanding, it may be obliged to take them up; if it is so obliged, 
and if it does not or cannot recover from Wells (who, as we under- 
stand, is insolvent), its claim against the Bonding Company will by so 
much be increased. In a word, the situation is this : Both éléments 
are présent that are necessary to relieve a corporate surety, namely, 
a material change of its contract without consent and a resulting injury 
therefrom. As there was no dispute upon either of thèse subjects, the 
trial judge should bave directed a verdict in favor of the Bonding 
Company. 

If this conclusion be correct, we need not consider question (h) stat- 
ed above. 

As far as this writ of error afïects the claims of Cjesar Francini, 
Pisani Bros., Voska, Foelsch & Sidlo, Incorporated, and the Atchi- 
son Revolving Door Company, the judgments in their favor are af- 
firmed ; but the judgment in favor of the Pennsylvania Marble & 
Granité Company is reversed, and a new trial is awarded. 



CHAUTAUQUA INSTITUTION v. ZIMMERMAN et al. 

(Circuit Court of Aiipeals, Sixtli Circuit. May 12, 1916.) 

No. 2753. 

1. Appeal and Erbob <S=»1010(1) — Eeview — A( ttox Tried to Coukt. 

AVhere an action at law is by stipulation tried to the court without a 
jury, under the pi-ovisions of Eev. St. §§ 049, 700 (Comp. St. 1913, §§ 1587, 
1668), the flndings of fact made by the court are not reviewable by an 
appellate court, if there is any compétent évidence on which they could 
hâve been made. 

[Ed. Note.- — For other cases, see Appeal and Error, Cent. Dig. §§ 3979- 
3981 ; Dec. Dig. .©=1010(1).] 

2. Appeal and Erroe <S=>977(1) — Review — Rulinq on ÎIotion foe New 

Trial. 

lu the fédéral courts, the ruliiig on a motion for new trial is not re- 
viewable. ' 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 38G0 ; 
Dec. Dig. <©=3977(1).] 

3. Evidence i©=498% — Opinion Evidence — Grounds for Admission. 

Admission of the opinion of a wituess, who was in a position to form 
an intelligent estimate as to the proportion of the total number of sub- 
scriptions to a magazine in a given ycar which hud been secured by plain- 
tifC and défendant, respectively, ?i<jld within the discrétion of the court, 
where it was practically impossible to ascertain the précise number se- 
cured by each. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2290, 2291 ; 
Dec. Dig. «©=4981/3.] 

4. Set-Ofp and CouNTEECLAiir <S=>29(1) — Breacii of Contract — Right to 

Recovee for Part Performance. 

By a contract denomlnated a lease, plaintiff turned over to défendants 
for a term of years the publication of a magasiine. The contracta pro- 
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vîded that, în case the property sliould revert to plaintiff, It should pay 
to défendants a suiDi based on the number of subscriptions obtained by 
défendants diiring the preceding year. After a number of years défend- 
ants refused to further perform the contract, and the property and busi- 
ness were taken over by plaintiff. HelO, in an action by plaintiff to re- 
cover for breach of the contract, in which it was avvarded tlie damages 
claimed, thiit défendants were entltled to recover, by way of counterclaim, 
the sum stlpulated in tlie contract for subseriptions. 

[Ed. Xote. — For other cases, see Set-Off and Counterclaim, Cent. Dig. § 
49 ; Dec. Dig. (®=>29(1).] 

In Error to the District Court of the United States for the Western 
Division of the Southern District of Ohio ; John E. Sater, Judge. 

Action at law by the Chautauqua Institution against John E. Zim- 
merman. John M. Good, and the Popular Education PubHshing Com- 
pany. From the judgment, plaintiff brings error. Affirmed. 

M. L. Buchwalter, of Cincinnati, Ohio, for plaintiff in error. 

J. W. Keifer and J. E. Zimmerman, both of Springfield, Ohio, for 
défendants in error. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

EVANS, District Judge. The plaintiff, on May 9, 1910, instituted 
this action in the Circuit Court of the United States for the Southern 
District of Ohio to recover $12,224.75 damages alleged to hâve been 
sustained by it from divers breaches by the défendants of the stipu- 
lations of a contract in writing entered into on April 24, 1902, between 
the plaintiff (called therein the first party) and the Floral PubHshing 
Company (called the second party), and of other agreements which 
supplemented and enlarged it. So far as they are material to the 
question before us, the provisions of the first contract are as follovvs : 

"First. That said tirst party does hereby lease to the second party the ex- 
clusive right to print and publish the officiai monthly magazine of said first 
party, now known as the Chautauquan Magazine, beginning wlth the October 
number, 1902. * * * 

"Second. That the term of this lease shall be ten (10) years from the date 
on which full possession and enjoyiuent, by said second party, of said leased 
property shall begln. * * * 

"Third. That the bona flde circulation of the magazine shall be the number 
of copies sold or subscribed for by responsible persons, and this circulation 
shall be taken and held to be, at ail tlnies during the life of tliis lease, as 
the unit of value in calcul ating and determiuing ail rentals and reverslonary 
interests hereunder. The basls of such unit of value shall be twenty-flve thou- 
sand (125,000) dollars for each ten thousand (10,000) such bona fide circula- 
tion, and pro rata for ail circulation above or below said ten thousand. There 
shall be no rental whatever paid by said second party to said flrst party for 
the flrst flve years of the original term hereof, except as transportatlon clause 
in article 10 may be considered as such. For the second flve years of the 
original term hereof, said second party shall pay said flrst party in full of 
ail rentals hereunder, in addition to the transportatlon referred to in article 
10 hereof, such sum of money annually as shall equal four (4) par cent, of 
the value of the average monthly circulation for the twelve months Imme- 
diately preceding the date of settlement hereinafter provided for, furnished 
by said first party, or said magazine, in such rental year, the said value be- 
ing ascertained as above provided. And that, for each year of this lease be- 
yond said original term of ten (10) years, said second party shall pay said 
flrst party, In full of ail rentals for such renevi'al term of this lease in addi- 
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tlon to the transiwrtation aforesaia, such sum of money annually as shall 
equal six (6) per cent, of said value calculated and determined as aforesaid. 
That ail subseriptlons malled to and received by the gênerai offices of said 
flrst party sliall be credited to it and ail subseriptlons mailed to and received 
by said second party shall be credited to said second party. Said second 
party shall enter ail subseriptlons, secured by said flrst party, on the printed 
mailing list of said magazine with sonie distinguishing mark attached and 
give said flrst party a reasonable tinic in which to compare the printed proof 
of such list (whichshall be furnished to said flrst party by said second party) 
with the original orders of such subscrlptions, ta tbe end that said flrst party 
may learn that due crédit bas been given to it for such subseriptlons. 
'« * * * * * * * * * 

"Twelfth. That in case the rights and property leased hereunder should ever 
revert to said flrst party. said flrst iiarty shall iiay said second party the sum 
of twenty-flve thoiisand (-iîL'S.OOO) dollars for each tcn thousand (10,000) average 
monthlv circulation secured by said second party for the preceding twelve 
month.s' and in the event the total number of such average circulation shall 
be greater or less than ten thousand (10,000), tlien said flrst party shall pay 
said second partv such sum as shall bear the same proportion to said sum of 
twenty-flve thousand ($25,000) dollars as the number of said subseriptlons 
shall tiear to ten thousand." 

Under date of November 16, 1903, the parties to that contract en- 
tered into another agreement whereby John L. Zimmerman and John 
M. Good took the place of the Floral Publishing: Company in the 
lease. After reciting that it was the désire of ail the parties to make 
the substitution the Floral Publishing Company, with plaintiff's con- 
sent, assigned to Zimmerman and Good ail its rights in the original 
contract, and Zimmerman and Good covenanted with plaintiff to keep 
and perform ail the covenants, umdertakings, and agreements of the 
Floral Publishing Company specified therein. 

On January 20, 1904, the plaintifï and John L. Zimmerman and 
John M. Good made a further agreement, but no part of it appears to 
hâve any bearing upon the questions before us, except those which 
are precisely similar to those to be copied from the contract next to 
be mentioned. 

On October 15, 1904, the plaintifï and the Popular Education Pub- 
lishing Company, John M. Good, and John L. Zimmerman entered in- 
to the final agreement of the séries, and the relevant parts of that 
agreement are those which follow, viz. : 

"The parties of the second part further agrée that they will continue to 
pay one-half of the salary (11,000.00 per annum) to N. O. Wilhelm, or his 
successor, at Chautauqua, New York, as bas Iieretofore been doue by them, 
and that in return for the party of tbe first part paying the other one- 
half of the salary (!fl,0(X).00 per annum) during the tenu of this Instrument, 
said Wilhelm, or his successor, is to be allowed to conduct the extension de- 
partment of said flrst party during that time. 

"It Is mutually agreed by and between the parties hereto that the original 
lease of 1902, now operating between tlieni, shall be in and continue in ef- 
feet, except where it may be superseded for the time being by this Instrument, 
and in such cases this instrument during this time is to be substituted for the 
original lease during its term." 

It is alleged by the plaintiff that the regular subscribers to the 
Chautauquan Magazine in the latter part of 1905 and the beginning of 
the year 1906 were about 8,000, some of which were received under 
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and by the name of the Chaulatiquan Press, and in great part conr- 
menced with the issue of September, 1905, and continued for one year 
thereafter, and that some of thèse subscriptions were received by tbc 
plaintiff and turned over to the défendants and the others wcrc re- 
ceived by the défendants. It is further alleged that on or about the 
20th of December, 1905, the défendants notified the plaintiff that tliey 
would not longer furnish nor issue the Chautauquan Magazine under 
and pursuant to the terms and provisions of their several agreements, 
but would décline to carry ont the said agreements except to the extent 
of winding up the business, and that défendants did not either by theni - 
selves or by any other means or person, or corporation, publish or 
continue to publish the Chautauquan Magazine after the issue in Jan- 
nary, 1906, but refused and declined to do so. 

It is unnecessary to state in more détail the allégations upon whicli 
the plaintiff in its pétition based its right to recover, because the de- 
fendants admit practically ail of those allégations and the court's judg- 
nient for the full amount clainied was not excepted to, nor is any com- 
plaint now made of it. 

The défendants in their answer allège that by virtue of the provi- 
sions of the four contracts referred to they succeeded to ail the rights 
of the Floral Publishing Company therein, and that immediately fol- 
lowing the issue of the Chautauquan Magazine for January, 1906, the 
average monthly circulation of said magazine and its accompanying' 
]3ublications secured by the défendants or any of them or by plaintiff 
for the preceding year then next was 8,000. 

They further claini that under the provisions of article 12 ail of the 
Icased property, including the magazine and other publications and said 
monthly circulation, reverted to the plaintiff as of Januar}' 1, 1906, 
that plaintiff took possession thereof, and that ever since that time, 
plaintiff bas claimed and exercised and continues to claim and exercise 
full and exclusive ownership thereof, and is and bas been ever since 
in full and complète enjoyment of same. Défendants also assert and 
claim that.by reason of thèse facts and under the stipulations of ar- 
ticle 12 referi'ed to plaintiff became indebted to the défendants in the 
sum of $20,000 by reason of the reverter to it of the said property, 
and accordingly they plead this indebtedness as a counterclaim against 
plaintiff and demand judgment therefor. 

Pursuant to sections 649 and 700 of the Revised Statutes the par- 
ties filed a stipulation in writing agreeing to submit the case to the 
judgment of the court without a jury — a jury being expressly waived. 
The District Court (which, by opération of law, had succeeded to the 
jurisdiction of the Circuit Court), by its judgment allowed the plain- 
tiff's claim in full with interest up to the date of judgment, amount- 
ing to $17,668.82. It allowed the défendants upon their counterclaim 
the sum of $14,252 with interest to the date of the judgment, the 
amount being $21,073.95, with the resuit that it rendered judgment in 
favor of the défendants for the différence between the two amouuts, 
namely, $3,405.13, with interest thereon from the date of the judg- 
ment and costs. 

Whife, as we bave scen, tlie défendants do not complain of the court's 
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judgiiient upon the plaintiff's cause of action, the plaintifï took ex- 
ceptions to tlie allowançe of défendants' counterclaim and tendered 
its bill of exceptions, in which was also embraced the évidence heard 
and varions exceptions to the court's rulings thereon during the trial. 
This bill of exceptions was allowed by the court, and the plaintifï 
brought the case hère by writ of error. 

1. Before the hearing on the merits, the défendants moved the court 
to strike out the bill of exceptions, and moved also to strike out cer- 
tain separate parts thereof. The latter motion, if sustained, would 
bave emasculated the bill to an extent équivalent to striking out the 
cntire bill. Both motions were argued and considered, and we hâve 
concluded that they should be overruled, though they hâve become 
so far immaterial as to require no particular statement of our reasons 
for overruling them, except that they are similar to those indicated in 
the opinions of this court in Camden Iron Works v. Sater, 223 Fed. 611, 
139 C. C. A. 157, and Edwards v. La Dow, 230 Fed. 378, 144 C. C. A. 
520, decided March 7, 1916. 

[1] 2. The court below made very fuU findings of fact, and with 
great pains and élaboration stated in its opinion the grounds of its 
judgment thereon. In its assignment of errors the plaintifï spécifies 
26 rulings of the court which it claims were erroneous. We must first 
examine the assignments of error in the light of sections 649 and 700 
of the Revised Statutes and a great number of cases which hâve con- 
strued them. The Suprême Court said in Doolev v. Pease, 180 U, S- 
126, 131, 132, 21 Sup. Ct. 329, 331 (45 L. Ed. 457) that: 

"Wliere a case is tried by the court, a jury haviiig been waived, its flnd- 
iiigs upon (luestioiis of faet are conclusive in the courts of revlew, it matters 
iiot liow coiiviiiciug the argument that upon the évidence the findings should 
hâve been différent. Stanley v. Supervisors, 121 U. S. 5-17 [7 Sup. Ct. 1234, 
30 h. Ed. 1000]. 

"Errors alleged in the findings of the court are not subject to revision by 
the Circuit Court of Appeals, or by this court, if there was any évidence up- 
on which such flndinss could be made. Hatha«'ay v. National Bank, 134 V. 
H. 498 [10 Sup. Ct. 608, 33 !.. Ed. 1004] ; St. Louis v. Eutz, 138 U. S. 241 [11 
Sup. Ct. 337, 34 U Ed. 941] ; Runkle v. Burnham, 153 U. S. 225 [14 Sup. Ct. 
837, 38 L. Ed. C94]." 

This language refers specifîcally to section 649, but many cases hold 
that under section 700 only questions of law decided by the court dur- 
ing the progress of the trial and duly excepted to, and the gênerai 
question whether the facts found are sufficient to support the judg- 
ment, can be reviewed by an appellate court. United States v. U. S. 
Fidelity Co., 236 U. S. 527, 35 Sup. Ct. 298, 59 E. Ed. 696; Nash- 
ville Interurban Ry. v. Barnum, 212 Fed. 634, 129 C. C. A. 170. 

The court under neither section will consider whether the testimony 
supports the finding of fact, for, said the Suprême Court in Lehnen 
V. Dickson, 148 U. S. 72,^ "the verdict of a jury settles ail questions 
of fact," and section 649 expressly provides that the findings of the 
court "shall hâve the same efifect as the verdict of a jury." 

We must apply thes€ rules to the first 8 of plaintiff's assignments of 
errors, and as each of them only questions the accuracy of some fînd- 
iag of fact they need be given no further attention. 

' n Sup. ct. 482, 37 L. Kd. :i73. 
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3. The ninth assignment is directed against the thîrteenth of the 
court's findings, and claims that there was no testimony to support the 
finding. If we assume this to be true, the matter nevertheless has be- 
come immaterial for the reason that the judgment upon défendants' 
counterclaim was not to any extent f ounded upon the clause of the con- 
tract of October 15, 1904, respecting the "correspondence of records 
of the office as conducted by the défendants," but altogether upon the 
provisions of article 12 of the contract of April 24, 1902, presently to 
be examined. 

4. Assignments of errors Nos. 14, 15, 16, and 21 ail relate to the 
admission as testimony of certain statements made by John L,. Zim- 
merman and John M. Good as witnesses for the défendants. Thèse 
statements appear to bave been mère explanations of the reasons ac- 
tuating the défendants in abandoning the contract. While technically 
it possibly may bave been erroneous to admit this testimony, no préju- 
dice resulted to the plaintiff, because the matter became wholly im- 
material when the court rendered judgment for plaintiff's entire claim 
for damages resulting from breaches of the contract, the reason for 
making which the witnesses undertook to explain. Thèse assignments, 
therefore, bave no force. 

[2] 5. Assignments 24, 25, and 26 either fall under the objection 
that they question the accuracy of findings of fact or they are appro- 
priate only to a motion for a new trial. The former phase has already 
been sufficiently treated, and a motion for a new trial being a matter 
of judicial discrétion, the court's ruling thereon will not be reviewed. 
Big Brushy Coal & Coke Co. v. Williams, 176 Fed. 533, 99 C. C. A. 
102. 

[3] 6. While some of the other assignments of error are confused 
in statement and difficult to classify, they may ail, we think, be broad- 
ly embraced in two gênerai groups. And first those which question 
the admissibility of portions of the testimony of N. O. Wilhelm. This 
witness, under the contracts, was in the joint employment of the plain- 
tif! and défendants in very responsible positions, and was well ac- 
quainted with the situation and condition of the business conducted. 

As we hâve seen, the plaintiff, in its déclaration, claimed damages for 
certain breaches of the contract between the parties. The court ad- 
judged the plaintiff to be entitled to the full amount it had demanded. 
The défendants in their answer, made a counterclaim against the 
plaintiff for $20,000, under the provisions of article 12 of the original 
lease, and in substance alleged as the basis thereof that the leased prop- 
erty had, on January 1, 1906, reverted to the plaintiff, that the latter 
had taken possession of it and had ever afterwards used and possessed 
it, that at the time of the reverter the average circulation of the mag- 
azine for the 12 months preceding said date was not less than 8,000, 
and that under article 12 they were entitled to claim and did claim 
$2.50 upon each subscription. The plaintiff's reply made no issue up- 
on defendant's allégations that plaintiff had in 1906 taken possession 
of the magazine and other leased property and resumed its use. On 
the contrary, it asserted that it had donc so, and made issues only 
upon other questions, particularly as to the number of subscribers se- 
cured by défendants in 1905. 
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The testimony of Wilhelm was taken upon the issues made upon the 
counterdaim. Among other things he testified that he was connected 
with plaintiff from October 1, 1902, to October 1, 1906, as director 
of extension, and was also at the head of the subscription department 
of the Popular Education Publishing Company, that in a gênerai way 
he saw and "kept tab" on the subscription lists of défendants in the 
midst of his other duties, but did not hâve actual charge of them; 
that the circulation of the magazine was around 8,000, more or less, 
each month; that he had seen the mailing lists for October, Novem- 
ber, and December, 1905 ; that he had gone over them and counted a 
few of the columns, the average number of names in each being 45 ; 
that on the day he testified, and while he was testifying, he had made 
calculations which indicated the average circulation to be 8,000, more or 
less, but he did not make further actual count, nor claim mathematical 
accuracy for his figures. This estimate of 8,000 agreed with that 
stated alike by the plaintifif and défendants in their pleadings. How- 
ever, at about this stage in the trial it was expressly agreed between 
counsel and entered upon the record that the average monthly circu- 
lation of the Chautauquan Magazine for the year 1905 was 7,126, 
which relieved that issue from further uncertainty. 

The testimony had otherwise shovvn that during the preceding years 
the letters, papers, subscription lists and documents respecting circu- 
lation and pertaining to the business generally, and which were ail 
then in plaintifi^'s hands, had accumulated to an extent which would 
make it practically impossible, within any reasonable time, to so sep- 
arate them as to enable any one to tell precisely what proportion of 
the subscriptions to the magazine made in 1905 had been secured by 
the défendant and what proportion by the plaintifï. Under ail the cir- 
cumstances, and although plaintiff produced or offered to produce the 
entire mass of papers, the court permitted Wilhelm to make an esti- 
mate of the proportion which had been obtained in that year by de- 
fendants' organizers throughout the United States and what propor- 
tion by the plaintiff. He gave his best recollection of the facts and 
numbers and made an estimate, the précise accuracy of which he could 
not attest, but it was his best recollection that four-fifths of the sub- 
scriptions were obtained by the défendants and one-fifth by the plain- 
tiiï. AUowing the witness thus to testify involved a décision by the 
court that Wilhelm was compétent and qualified to make an estimate 
which was intelligent and not mère guesswork. Under thèse circum- 
stances we think the trial judge who heard ail the other testimony and 
was in position to judge of the inhérent probabilities of the situation 
might properly receive the estimate of Wilhelm and give to it in con- 
nection with the other testimony such weight as he thought proper. 

There is some analogy between this situation and that upon which 
the Suprême Court, in Inland, etc., Co. v. Toison, 139 U. S. 559, 11 
Sup. Ct. 656, 35 L. Ed. 270, said : 

"Whether a witness is sliown to be qualified to testify to any matter of 
opinion is always a prellminary question for tlie judge presiding at the trial, 
and his décision thereon is conelusive unless clearly erroneous as matter of 
law." 
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7. The remaining assignments présent in varions forms two ques- 
tions: Kirst, whether there was any compétent testimony to support 
the court's several findings of fact in respect to tlie counterclaim ; and, 
second, whether those facts were sufficient to support the judgment 
rendered thereon for the défendants. It would be tedious and unnec- 
essary to go into détails, but we hâve no doubt, after careful exainina- 
tion of the record, tliat there was compétent testimony heard in sup- 
])ort of each of the court's findings, and this being se, we are not per- 
mitted to inquire whether the facts were correctly found. Doolev v. 
Pease, 180 U. S. 131, 132, 21 vSup. Ct. 329, 45 L. Ed. 457; Runkèl v. 
Burnham, 153 U. S. 225, 14 Sup. Ct. 837, 38 L. Ed. 694; United 
States v. U. vS. Fidclitv Co., 236 U. S. 527, 35 Sup. Ct. 298, 59 L. Ed. 
696. 

[4] Thus we come to the final question whether the facts found 
were sufficient to su])])ort the court's judgment on the counterclaim. 
The plaintiff insists, inasmuch as the défendants in December, 1905, 
imrsuant to notice gi^'cn by them, deiînitel)' declined to further per- 
form the contract sued on, that they cannot recover on their counter- 
claim. To support this contention, it relies u|)on the gênerai principle 
announced in niany decidcd cases that: 

"Where thove is an ciitirc cxecutory coiitviU't and tlie plaintiff lias \wr- 
fornuHl a part oi' it. and wiOicnit lefral pxeus<> and against tlie consent of the 
deft'tidaiit. rf'f'iiseï-', to pciiiiriii the rest, he cannot recover anythinç for the 
part )>erfori!ie<i." 

Among the cases cited in support of this gênerai proposition are 
Niblctt V. Hcrring. 4') X. C. 262, Brown v. Kimball, 12 Vt. 617, 
A!all-,on v. Birnev. 11 Wis. 107, Scheiblc v. Kline, 89 Mich. 376, 50 
N. W. 857, llartman v. Mcighan, 171 Pa. 46, 33 Âtl. 123, and Van 
Chef V. Van X'echten, 130 N.'Y. 571, 29 N. E. 1017. 

We are not convinced, however, that thèse authorities or the gên- 
erai principle some of theni maintain should be apphed hère. On 
the contrary, we adhère to the views exprcssed for this court by Judge 
dater Mr. lustice) lAunon, in Michigan Yacht & Power Co. v, Busch, 
143 Fed. 929, 75 C. C. A. 109, where it was said that: 

"It is now well estahlished that a jilaintifC uiay recover to tlic extent that 
lie has benefited tlie défendant by part performance of a contract whlch tl.u» 
lilaintiff hinisplf has failed lo carry out : his reco\ery being siihjeet to recoup- 
ment by tlie damages sustahied by tlie défendant." 

While this case is so far uuusual as to stand apart, the gênerai prin- 
ciple last stated seems to bave sonic application. Hère, after the 
breach of the contract by défendants, the plaintiff took possession of 
ail of the property including subscriptions, and thereafter did the work 
which the défendants had refused to do. This, of course, terminated 
the lease between the {Parties as of January 1, 1906. For the breaches 
of the contract involvcd in défendants' refusai further to carry into 
cffect ils terms the plaintiff sued. and has been adjudged the full 
amount of damages it had thereby sustained. The contract sued on 
is plainly and by its express terms a lease. This characterization of 
the agrecment was carried through ail of the contracts. One of the 
inhorctit terms of a contract of lease is that at its termination the prop- 
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erty leased returns or reverts to the lessee. No reason is suggested wliy 
this inévitable resuit sliould not follow the termination of this lease on 
January 1, 1906. It was always within the contemplation of the par- 
ties that there shoukl be at some time a termination of the lease and 
a return of the property. Furthermore, it was intended, not only that 
the property on hand in 1902 should be returned, but also that certain 
property created dnring the last year of the lease in the way of sub- 
scriptions secured by défendants should l)e turned over to plaintiff 
and paid for by it, and the agreement contained stipulations providing 
for this. The daniages resulting from the prématuré and wrongful 
termination of the lease hâve been assessed against the défendants, 
but this does not interfère with article 12 of the contract, which now 
becomes raost important, for it explicitly provides that in case Ihe 
rights and property leased herennder shall revert to the owner, the 
latter shall pay the lessees 825,000 for each 10,000 average monthly 
subscriptions secured by the défendants for the preceding 12 months, 
and proportionately for a g'reater or a less number. This, of course, is 
$2. .50 for each subscri]3tion. 

If we assume that this proved to be an unwise and unfortunale 
stipulation, nevertheless it was, in the plainest terms, agreed to by 
parties compétent to contract, and we perceive no reason to doubt its 
validity. The parties had a right to make the stipulation and each 
is bound by its terms. The subscriptions for the previous year were 
regarded as valuable and their value was agreed upon and fixed. Four- 
iîfths of the 7,126 subscriptions were obtained in 1905 by the de- 
fendants. Construing the contract the court below allowed défend- 
ants ,$2.50 for each of four-fifths of the 7,126 subscriptions, and in 
this, we think, there was no error, inasmuch as the court only carried 
into efîect the agreement of the parties after having imposed upon 
the lessees a judgment for the full amount of damages claimed by the 
plaintiff as the resuit of défendants' breaches of the contract, thereby 
making full réparation for that wrong. 

Upon thèse grounds we are constrained to conclude that the judg- 
ment of the court below was correct, and it is accordingly affirmed. 



STAIJ,() V. A\'Af;XKn. 

(Cirfuit Coiul- of Aiipeiils, Swimd Circuit. April 11, lOlC.) 

Xo. l'jr,. 

i. B.'.NKS A.\U ]'.A-\KIXO <S;::^287(4) — (^X.AIMS — LlARILm' — Fhat». 

A dt'positoi- iii a uatioual l)ank ivreived ^^t!^teluellts, iiccduipanied by 
i-cceipts, reeitiii!; that, uiUess notilied to tlK> coiitrary witliin 10 days, thu 
tialar.ce as showu W(Jiilil V)e coiisidered correct and the vouckeis gemiine, 
Iii souie cases the depositor i^isiied the receipts liinisplf, and iii others they 
were signed b,v his aiithorlzed agent. Several years thereat'ter, the bank 
iLieautlm'e liaving been clcHert aiid a roceiver appointed. the deijo.sitor at- 
tïiclvod the statements and bahince,-< as sliown, ckiiraing that large smns 

t£:^:^Por other cases see same topic H Kf:Y-,\'r.\inKK la ail Key-Numbered Digests & Indexes 
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had been diverted from hls account. Held, that there eould be no recov- 
ery, unless fraud was established. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. 0ig. §§ 1097- 
1104, 1126, 1127; Dec. Dig. €=>287(4).] 

2. Fbaud ©=50, 58(1) — Presumptions — Fraud. 

li'rand is never presumed, and must be proven by a clear prépondér- 
ance of the testiniony. 

|Ed. Note.— Por other cases, see Fraud, Cent. Dlg. §§ 46, 47, 55; Dec. 
Dig. <g=350, 5S(1).] 

3. Banks aniî Banking iS=:5287(4) — Deposits — Evidence — Stjfficiency. 

Where a deposltor In a national bank, several years after receiving bis 
statements, alleged that large sums had lieen diverted from his account, 
évidence hcld iusudicient to establish aiiy fraud on the part of the bank, 
warranting recovery agalust a receiver of the bank. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. P 
1007-1101, 1126, 1127; Dec. Dig. <S=>287(4).] 

4. Banks and Banking <S=>287(4) — Président — Agency — Burden of Pboof. 

V/here a dei>osltor and the président of a national bank were closely 
allied in Im.shiess transactions, and the président m'ade deposits aiîd in 
niany respects controUed the depositor's account, the depositor, in an ac- 
tion against the receiver of the bank, bas the burden of proving that the 
président was the agent of the bank, and not his agent, in misapplying 
funds. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
1097-1104, 1126, 1127; Dec. Dig. ©=5287(4).] 

5. Banks and Banking <g=>262 — Président — Authobity. 

Where a depositor authorized the président of a national bank to act 
for hiiu in making payments on notes, the fact that the depositor was 
only an accommodation maker of the note is innnaterial, on the question 
of the president's agency. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. ii? 
1001-1006 ; Dec. Dig. <S==>262.] 

C. Banjîs and Banking ©=202 — Président — Agency of. 

Where national bank depo.sitor gave the président of the bank bonds to 
be sold and the proceeds to be deposited, and also checks for the amount 
to be realized from' the sale, which were to be applied by the président 
to certain payments, the président was the agent of the depositor, and not 
of the bank, in making the application of the proceeds, and the bank is 
not liable for misapplication therefor, for such notice to the président was 
not notice to the bank. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
1001-1006 ; Dec. Dig. ©=202.] 

Cross-Ai3pca[s from the District Court of the United States for 
the Southern District of New Yorlc. 

Bill in equity by Edmund K. Stallo against Petro E. Wagner, as 
receiver of the Mt. Vernon National Bank. From the decree, com- 
plainant appeals, and défendant files cross-appeal. Reversed and re- 
manded, with directions to modify decree by dismissing bill. 

Stallo was a depositor in the Mt. "Vernon (Westchester County, N. T.) Na- 
tional Bank from October 2, 1909, until it was closed by the Comptroller of 
the Currency on or about March 24, 1911. His account was last balanced on 
January 18, 1911, and showed a crédit of ^36.69. Wagner is the receiver of the 
bank. From a time prior to the opening of Stallo's accouut, and until failure, 
one Jennings was tlie bank's président. Stallo never had any personal deal- 
ings with this banking institution, and never saw it during business hours. 
Eoth he and Jennings had offices in New York City, and were jointly interest- 

©=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ed In several somewhat hazardous enterprises, none of whlch had any connec- 
tion wlth the bank. Stallo's deposlt account was the resuit of hls connection 
with Jennlngs, and his relation of deposltor, plus Jennlngs' iwsition as prési- 
dent, rendered it possible to discount or otherwlse negotiate Stallo's paper, for 
use in tlie ventures in whieh Jennings and Stallo were jointly concerned. 
Stallo's passbook was eight times balanced during the period of deposits, and 
after four of thèse balances the book was returned to hlin wlth vouchers, and 
a receipt whieh he was asked to sign and retum. The receipt contained thèse 
words: "ITnless notified to the contrary within ten days, balance as shown 
■will be considered correct and the vouchers genuine." In every instance the 
receipt was signed and returned, three times by Stallo's secretary, who had 
authorlty so to do, and once by the plaintiff himself. Subséquent to the fall- 
ure Jennings and the cashier of the bank (both of whom hâve been witnesses 
herein) were convicted under the National Bank Act (Act June 3, 1864, c. 106, 
13 Stat. 99) of misapplieation of funds, and are now undergoing Imprison- 
ment therefor. 

This bill is brought to set aside the accoaint stated (if it be one) produced 
by acquiescence in the balances rendered from time to time by the bank, and 
to restate or ascertain the true condition of Stallo's account, alleged to be 
some $70,000 greater than the sum stated on final balance in the passbook. 
It is alleged that sald apparent balance was produced "through fictitious en- 
tries on the part of" the bank and "in fraud of the rights of the plaintiff in 
the premlses." The court below permltted plaintiff, not only to introduco 
évidence tendlng to show the fraud complained of, but the origin and amouut 
of the money Items thought by Stallo's accountant (he himself had no knowl- 
edge of the books or papers summarized or otherwise used in évidence) to be 
wrongfuUy inserted in or omitted from the passbook account. By thls method 
of trial the questions presented both hère and below are whether Stallo, ei- 
ther as a deposltor or otherwise, is or ever was a creditor for, or was wrong- 
fully charged with, ail or any of ten certain sums of money. The trial judge 
held as to nine of the claims presented that Stallo had no .iust com'plalnt. 
For the tenth he was given a deeree as a gênerai créditer. From thl.s both 
parties appealed. 

For opinion below, see 220 Fed. 360. 

Rockwood & Haldane, of New York City (Charles A. Winter and 
Nash Rockwood, both of New York City, of counsel), for plaintiff. 

Barber, Watson & Gibboney, of New York City (Stuart G. Gib- 
boney and George M. Burditt, both of New York City, of counsel), 
for défendant. 

Before WARD and ROGERS, Circuit Judges, and HOUGH, Dis- 
trict Judge. 

HOUGH, District Judge (after stating the facts as above) The 
bill is so drawn as to render it difficult to ascertain the branch of 
équitable jurisdiction upon whieh plaintiff relies. The sufficiency of 
the pleading has not been challenged at trial or on argument, and we 
hâve stated and taken the allégations most favorably to the plead- 
er. As so construed the case falls within Dunbar v. Miller, 1 Brock. 
85, Fed. Cas. 4,130, and Brydie v. Miller, 1 Brock. 147, Fed. Cas. 
No. 2,071, and, as to some of the claims advanced, Union Stockvards 
Bank v. Gillespie, 137 U. S. 411, 11 Sup. Ct. 118, 34 L. Ed. 724, and 
perhaps Manhattan Bank v. Walker, 130 U. S. 267, 9 Sup. Ct. 519, 
32 L. Ed. 959. This is mentioned in order that the form of plead- 
ing may not seem to meet with approval. If objected to, the bill 
would certainly hâve been ordered redrawn, that the issues might be 
more clearly presented. 

Plaintiff brought no suit, and presented no claim against the bank 
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or its receiver, until more than a year and a lialf after failure, and 
the présent action was net begun itntil three years after the bank was 
closed. 

[1-3] The gist of this suit is fraud, which is never presumed, and 
must be proven by a fair prépondérance of crédible testimony, for 
Ihe purpose of oversetting the effcct of Stallo's long acquiescence in 
the accounts subniitted bv the bank. Lcatlier Mt'rs.' National Bank 
V. Morgan, 117 U. S. 96,'6 Sup. Ct. 657, 29 L. Ed. 811; Morgan v. 
United States Mortgage, etc., Co., 208 N. Y. 218, 101 N. E. 871, E. 
R. A. 1915D, 741, Ânn. Cas. 1914D, 462. Accordingly the pleading 
and plaintiff's direct évidence contain aJjundant statements to the 
effect that lie alvvays objeicted to the accounts rendered, denianded 
and was promised explanations of the matters objected to, and was 
lullcd into inaction by promises of Jennings and Raymond (the cashier) 
to reiider ''a full acconnting"' wherein "everything would be cx- 
plained." Whcn tliese allégations are testcd l)y the cross-cxamina- 
tion and documentary évidence, they fail completely. What Stallo did 
seek for was, not an explanation of his bank account, but of bis 
tinancial relations witli Jennings, arising from matters in which the 
bank was not interested, but for which it was made a convenience, 
both by Stallo and Jennings. In one instance, after pleading an 
objection to an item charged against him, ])laintiit was confronted 
with his own written approval of the same. He asserted positively 
that in his relations witli Jennings he did not loan the latter money, 
yet later claimed that Jennings ovved him upwards of $50,000; and 
he denied when on the witness stand that he was ever jointly in- 
terested with Jennings in the purchase of the share control of a 
l^ank in Oneonta, N. Y., yet admitted that on the trial of Jennings for 
misapplication of bank funds he had testified, not only that he was 
se interested, but that Jennings "was authorized to use mon.ey of 
mine'' therein. If Jennings and Ra3'mond arc believed, every item 
complained of was proper, but the lower cotn-t was naturally loath 
to ])]ace confidence in their testimony. We find it unnecessary to 
do more than point out that the documentary évidence is through- 
out consistent with the version of affairs given by Jennings, and we 
hold that Stallo is to say the least a most tmpersnasive witness, whose 
statements so lack corroboration that we are clcar that no fraud on 
the part of the bank lias been shown. 

[4] Plaintiff's position seems to be that becanse Jennings, as its 
président, defrauded the bank. thcrefore, whcnever he gave the 1)ank 
any orders in res])ect of Stallo's afïairs, he was defranding Stallo on 
belialf of the bank. .\o snch conclusion is permissible. The ])rovcn 
relations between Stallo and Jennings were such that v.'hcn, so long 
after accounts rendered, Jenniitgs' acts are complained of, the btir- 
den of proof is strongly on plaintiff to show, not only that such act 
vvas wrong per se, but that it was committed l)y Jennings in his ca- 
j)acity of bank président, instead of as Stallo's agent. 

The ten items of contention may be di\'ided into classes for pur- 
lioses of discussion. The first class is of charges made against Stallo's 
account and dul\- reported to him, by charge or débit slips showing 
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on their face tliat such débits had been cntered by or for Jennings 
(claims 2, 3, 4, and 6). There being no fraud shown, plaintiff can- 
not at this late date complain of the charges, under the cases above 
cited. 

The second class is of instances in wliich plaintiff's account was 
charged with the amount of unpaid commercial paper, for which he 
had not received original crédit. Stalle allèges that he was en- 
titled to such crédit. In each case he acquiesced in the charge for 
years, and in each case he has failed to affirmatively prove that he ever 
was entitled to the crédit claimed (claims 8 and 10). 

[5, 6] The third class is of matters having no légal connection 
with Stallo's deposit account, and wherein the bank is sought to bc 
treated as Stallo's agent. The questions are whether Jennings in 
negotiating (claim 7) certain bonds of plaintiff's, and a note (claim 
5) made by plaintiff, was acting for the bank or for Stallo. We hâve 
no doubt that in both instances he was acting for and with Stallo, 
and as the latter's agent. Hilliard v. Lyons, 180 Fed. 685, 103 C. 
C. A. 651. That plaintiff was perhaps an accommodation inak- 
er of the note is of no importance. Israël v. Gale, 77 Fed. 532, 23 C. 
C. A. 274; Id., 174 U. S. 391, 19 Sup. Ct. 768, 43 L. Ed. 1019. 

The fourth class is of one claim only (No. 1), which as pleaded 
rests on an alleged wrongful failure to crédit Stallo's account with 
three checks, aggregating $12,500, sent by him to the bank in De- 
cember, 1909. It is enough to say of this demand that we believe it 
proven that said checks were lawfuUy used, to Stallo's knowledge and 
with his consent, to take up a draft equaling the aggregate of tlie 
checks, on which plaintiff had become liable to the bank. 

The fifth class also contains but one claim (No. 9) based upon 
the admitted fact that on January 6, 1911, plaintiff drew four checks 
on and in favor of the bank, covering an exact amount which Jen- 
nings had on the previous day deposited to plaintiff's crédit. Stallo 
gave the checks to Jennings, with (as he says) spécifie directions as 
to the application of their proceeds. He did not own the money 
which Jennings had deposited; it was the property of a corporation 
in which both Jennings and Stallo were concerned. The latter 
now allèges that Jennings used two of the checks for purposes (jthcr 
than agreed upon ; hence this demand. The différence betvi'een this 
and the claims of the third class is that the checks were drawn to 
the bank's order. 

But Jennings was the only channel of communication between Stal- 
lo and the bank, and any notice or instruction that Stallo could hâve 
given to any bank officiai was part of a private business arrangement 
between himself and Jennings. Notice is not given a corporation 
by communicating the same to one's partner, who is also a corporate 
officer, when the subject of notice is a partnership affair. Hilliard 
v. Lyons, supra, applies, on plaintiff's own statement, which we hâve 
used for argument only. 

The bill has no merit, and the cause is remanded, with directions 
to modify the decree belovi^ by dismissing said bill, with costs in both 
courts. 
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CHICAGO GREAT WESTERN R. CO. t. LE VALLEY. 
(Circuit Court of Appeals, Eighth Circuit. April 18, 191C.) 

No. 4459. 

1. Courts <S=5358 — Fédéral Courts — Review — Matteks Reviewable. 

What is neces.sary to lie doue In a fédéral District Court to render rul- 
iiigs reviewable i.s determined by fédéral statutes, and, wliere they are 
sUent, by tlie common-law practice prevaillng in tlie fédéral courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 937; Dec. Dlg. 
<g=3356.] 

2. Appeal and Ekkor <g=^.544(l) — Bill of Exceptions — Neoessitt. 

In the fédéral courts in actions at law a bill of exceptions, statlng the 
rullng and the exception, settled and slgned by the trial judge, is in- 
dispensable to the review of rullngs on motions, oral or written, to 
strike out pleadings, as well as rulings on motions based on the évidence, 
or requests for instructions. 

[FA. Note. — For other cases, see Appeal and Error, Cent. Dig. § 2412; 
Dec. Dlg. ©=o544(l).] 

3. Exceptions, Bill of ©=3.30(1)— Sutticiency — Oektificate. 

ïhe clerk of tlie court cannot make exceptions a part of the record, 
and reviewable, by writlng tliem Into the .l'ournal of the proceedings of 
tlie trial court, witliout the approviiig certiflcate or signature of the 
trial judge. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent Dig. § 94; 
Dec. Dlg. (S=35G(1).] 

4. Appeal and Erboh <g=3544(l) — Record — Review. 

A written motion for a dlrected verdict ou four specifled grounds was 
flled at the close of the évidence, and a copy of it appeared in the 
printed transcript. There also appeared in the transcript a copy of the 
clerk's journal of the proceedings at the trial, which eontained a ré- 
cital that the written motion was made "upon the grounds stated in 
said motion," that it was denled, and that an exception was taken ; 
but the blU of exceptions which recited the évidence at the trial eon- 
tained no référence to the motion, the ruling thereon, or the exception. 
II(M that, as the grounds of the written motion, the written motion 
itself, the rullng thereon, and the exception thereto were not preserved by 
the bill of exceptions, they were not a part of the record, and the ruling 
was not reviewable. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 2412- 
2415, 2418-2420, 2422-2426; Dec. Dig. <g=544(l).] 

In Error to the District Court of the United States for the North- 
ern District of lowa; Henry T. Reed, Judge. 

On motion for rehearing. Motion denied, and former décision up- 
held. 

For former opinion, see 227 Fed. 1016, 141 C. C. A,. 664. 

Donald Evans, George H. Carr, and Fred P. Carr, ail of Des Moines, 
lowa, for plaintiff in error. 

E. P. Andrews and B. H. Mallory, both of Hampton, lowa, for 
défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and TRIEB- 
ER, District Judge. 

^soFor oUier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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SANBORN, Circuit Judge. The motion for rehearing in this case 
présents but a single question, and ttiat is whether or not the motion 
for a directed verdict, the déniai thereof , and the exception to that rul- 
ing were so presented to this court in the transcript that under the 
Tules and practice of the fédéral courts this court could lawfuUy take 
cognizance of the ruling and exception, and, if the former was er- 
roneous, correct it. The action was for damages for the death of an 
employé of the railroad company. It was tried by a jury, and a judg- 
ment against the company resulted. The transcript contained a copy 
of a bill of exceptions, which recited the évidence at the trial, but 
contained no référence to or récital of the motion for a directed ver- 
dict, the ruling thereon, or the exception thereto; but in a copy of 
the journal of the proceedings of the court during the trial, set forth 
in the transcript, there appeared a récital that in the course of the 
trial, upon the considération of defendant's filed motion at the con- 
clusion of its évidence to direct the jury to return a verdict for it, 
the motion was denied, and the défendant excepted, and a copy of 
the filed motion to direct a verdict for the défendant appears in the 
transcript. When the case came on for argument, this court was of the 
opinion that it was essential to its cognizance of the motion, ruling, 
and exception that they should hâve been embodied in a bill of excep- 
tions certified by the trial judge over his signature, and for that rea- 
son the court disregarded this ruling and exception and affirmed the 
judgment below. Counsel for the railroad company contend that here- 
in was error, and that the motion, ruling, and exception were suffi- 
ciently presented to this court by the copy of the record of the pro- 
ceedings of the day in the journal of the proceedings. 

[1-4] They concède that an exception to the ruling of the court was 
indispensable to its review, and the question is whether or not a ré- 
cital of this ruling and of the exception in the journal of the pro- 
ceedings, without the embodiment of them and the written motion 
in a bill of exceptions, is sufficient to invoke the jurisdiction of the 
appellate court to review the ruling. In support of an affirmative 
answer to this question counsel cite St. Joseph Stockyards Company 
V. United States, 187 Fed. 104, 105, 110 C. C. A. 432, 433; but the 
question hère at issue was not presented or decided in that case, for 
the issue there was whether or not a spécial finding of the court sus- 
tained the judgment rendered thereon, and that issue arises upon the 
spécial finding without objection or exception thereto. Worthington 
V. McGough, 192 Fed. 512, 513, 112 C. "C. A. 662, 663. In that case 
at the close of the trial, on the motion of the plaintiff, a juror was 
withdrawn and the case was dismissed without préjudice to another 
action, and no exception was taken or bill of exceptions made, and the 
appellate court reviewed the action of the trial court. But in that 
case the entire action of the court was recited upon the face of the 
judgment entry, and the court held that the action of the court there- 
by fully appeared as a part of the record, and that no exception was 
required to enable the court to review it, citing Chicago, Rock Island 
& Pacific Ry. Co. v. Barrett, 190 Fed. 118, 123, 111 C. C. A. 158, 
163. When, however, the latter case is examined, it will be found 
that it does not sustain that conclusion, nor an affirmative answer to 
233 F.— 25 
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the question hère at issue. The court merely held in that case that 
a spécial finding of facts by the trial court in a case in which a jury 
had been waived is a part of the record itself, and that without ob- 
jection, exception, or bill of exceptions the finding présents for review 
under section 700 of the Revised Statutes (Comp. St. 1913, § 1668) 
the question whether or not it supports the judgment rendered upon 
it. Denver v. Home Savings Bank, 236 U. S. 101, 103, 104, 35 Sup. 
Ct. 265, 59 L. Ed. 485. But that case arose upon a demurrer to a dé- 
fense in an answer. It fails to rule the issue in hand, because it rests 
on the established and familiar rule that no exception or bill of excep- 
tions is required to présent to an appellate court for review a ruling 
upon a demurrer to a pleading. Nalle v. Oyster, 230 U. S. 165, 167, 
33 Sup. Ct. 1043, 57 L. Ed. 1439. In Nalle v. Oyster, the Suprême. 
Court said : 

"The practice of bllls of exception Is statutory. By the anclent common law 
a wrlt of error lay only for an error in law apparent upon the judgment roll 
— what Is now called the 'strict record' — or for an error in fact, such as the 
death of a party before judgment. See Green v. Watkins, 6 Wheat. 260, 262 
[5 L. Ed. 256J. For an erroneous décision that did not appear upon the record 
there was no redress by writ of error." 

What is necessary to be donc in a District Court of the United 
States to render rulings reviewable is determined exclusively by the 
statutes of the United States, and, if they be silent, by the common 
law and the practice prevailing in the courts of the United States. 
Chateaugay Iron Co., Petitioner, 128 U. S. 544, 553, 555, 9 Sup. Ct. 
150, 32 L. Ed. 508; St. Clair v. United States, 154 U. S. 134, 153, 
14 Sup. Ct. 1002, 38 L. Ed. 936; Ghost v. United States, 168 Fed. 
841, 843, 94 C. C. A. 253, 255. A fédéral appellate court considers 
only such matters as appear in the record. "From time immémorial," 
says the Suprême Court, "that has been held to include the pleadings, 
the process, the verdict, and the judgment, and such other matters 
as by some statutory or recognized method hâve been made a part 
of it." Metropolitan Railroad Co. v. District of Columbia, 195 U. 
S. 322, 332, 25 Sup. Ct. 28, 32 (49 L. Ed. 219). Exceptions to the rul- 
ings of the court in the course of the trial of a case, exceptions to the 
ruHngs of the court upon motions conditioned upon the évidence, 
may be made a part of the record by a bill of exceptions certified and 
signed by the judge, but the clerk of the court may not make them 
part of the record by writing them into his minutes or journal of the 
proceedings. In Young v. Martin, 75 U. S. (8 Wall.) 354, 357 (19 
L,. Ed. 418), the Suprême Court said : 

"It is no part of the duty of the clerk to note In his entries the exceptions 
taken, or to note any other proceedings of counsel, except as they are pre- 
liminary to, or the basis of, the orders or judgment of the court. To be of 
any avail, exceptions must not only be drawn up so as to présent distinctly. 
the ruling of the court upon the points raised, but they must be signed and 
sealed by the presiding judge. Unless so signed and sealed, they do not con- 
stltute any part of the record whlch can be considered by an appellate court." 

The sealing of such bills of exception is no longer necessary, but 
the authentication of them by the signature of the judge is still re- 
quired. 
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It îs a familiar and an established rule of practice of the fédéral 
courts that in actions at law a bill of exceptions, stating the ruling 
and the exception, settled and signed by the trial judge, is indis- 
pensable to the review of rulings upon motions, oral or written, to 
strike out parts of pleadings, rulings upon motions based on affidavits 
or évidence and rulings on written or oral requests for instructions 
to the jury founded upon évidence. Dietz v. Lymer, 61 Fed. 792, 
794, 10 C. C. A. 71, 73; Hildreth v. Grandin, 97 Fed. 870, 872, 38 
C. C. A. 516, 518; Ghost v. United States, 168 Fed. 841, 842, 94 C. 
C. A. 253, 254; England v. Gebhardt, 112 U. S. 502, 504, 505, 5 
Sup. Ct. 287, 28 L. Ed. 811; Evans v. Stettnisch, 149 U. S. 605, 13 
Sup. Ct. 931, 37 L. Ed. 866; Metropolitan R. R. Co. v. District of 
Columbia, 195 U. S. 322, 324, 330, 25 Sup. Ct. 28, 49 L. Ed. 219. 
And neither the filing of a written motion founded on évidence, nor 
the récital by the clerk in his record of the proceedings of the trial of 
a case of such a motion, or of an exception to a ruling upon it, makes 
them a part of the record in the case, so that an appellate court may 
review the ruling. Thus in Dietz v. Lymer, 61 Fed. 794, 10 C. C. 
A. 71, and Ghost v. United States, 168 Fed. 841, 842, 94 C. C. A. 
253, 254, this court held that a bill of exceptions was indispensable to 
make motions to strike out parts of pleadings parts of the records. In 
Hildreth v. Grandin, 97 Fed. 870, 872, 38 C. C. A. 516, 518, where 
an attempt was made to review an order on a motion founded on an 
affidavit and a judgment, this court declared that: 

"When a motion is presented to a trial court which présents issues of fact 
for détermination by that court on évidence adduced by the respective parties, 
the action of the trial court cannot be reviewed on a writ of error, unless 
a proper bill of exceptions, embodying the motion and the proofs, is duly 
settled, signed, and filed, so as to show to this court, in an authentic form, 
on vvhat state of facts the action of the trial court was predicated." 

In England v. Gebhardt, 112 U. S. 502, 503, 505, 5 Sup. Ct. 287, 288 
(28 L. Ed. 811), the Suprême Court refused to review an order based 
on affidavits and the opinion of the court, ail of which were filed in 
the court below and set forth in the transcript, and held that a bill of 
exceptions was essential to bring each of them into the record, al- 
though by one of the rules of that court a copy of the opinion filed 
was required to be and was annexed to and transmitted with the rec- 
ord. The court declared that the attachment and transmission of the 
opinion did not of itself make it a part of the record below and that 
"the mère fact that a paper is found among the files in a cause does 
not of itself make it a part of the record. If not a part of the plead- 
ings or process in a cause, it must be put into the record by some 
action of the court." To the same efïect is Evans v. Stettnisch, 149 
U. S. 605, 607, 13 Sup. Ct. 931, 37 L. Ed. 866. And in Metropolitan 
R. R. Ço. V. District of Columbia, 195 U. S. 322, 324, 330, 25 Sup. 
Ct. 28, 49 L. Ed. 219, the Suprême Court held that written requests 
for instructions to the jury, on file in the court below and marked 
l'Rejected, with permission to présent later," a pétition regarding évi- 
dence and a récital that the court granted the prayer of the pétition, 
copies of ail of which appeared in the transcript, formed no part of 
the record which could be considered by the appellate court, in the 
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absence of a bill of exceptions containing them, allowed and author- 
ized by the judge. 

In The case in hand the récital of the motion for a directed verdict 
in the record of the proceedings at the trial in the journal merely 
States that the motion was made "upon the grounds stated in said 
motion." The copy of the written motion, which appears to hâve 
been filed in the District Court and which has not been made a part 
of the record, contains four spécifie grounds. This court cannot con- 
sider the grounds of the motion which are not a part of the record, 
and hence cannot consider the question which the motion presented. 
The clerk is without power to make an exception a part of the rec- 
ord without the certificate of the judges, as we hâve seen. 

In view of the state of the record before this court, and of the 
rules of practice and the décisions of the fédéral courts to which 
référence has been made, the court is still of the opinion that in the 
absence of a bill of exceptions embodying the motion for a directed 
verdict and the grounds stated therein, together with the exception 
to the ruling thereon, thèse form no part of the record which this 
court is authorized to review, and the motion for a rehearing is de- 
nied. 



HAMILTON lEON & STEEL CO. v. GROVELAND MINING CO. et aL 

(Circuit Court of Appeals, Sixtli Circuit. June 16, 1916.) 

No. 2733. 

1. Evidence <S=5416 — Pakol Evidence^Conteacts. 

In an action on notes for priée of iron ore, wliere défendant claimed 
tliat sale was made in July, whlle plaintiff asserted that sale was consum- 
mated in October, and the contract entered into in October, a contract 
then executed and preliniinary letters leading up to its exécution were 
admissible on this issue. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1903-1905; 
Dec. Dlg. .©=416.] 

2. Sales ®=352(5) — Actions — Evidence. 

In an action on notes given for the purcliase prlce of iron ore, évi- 
dence held to show tliat the contract was not consunimated until October 
following delivery, when the terms were fixed. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1.36, 137, 139; 
Dec. Dig. <S=:j52(5).] 

3. Evidence ©=3441(9) — Paeol Evidence — Contracts. 

Though a statement by the seller of iron ore as to the percentage of 
manganèse constltuted an express warvanty under the Uniform Sales 
Act of Ohio (Gen. Code, § 8392), the subséquent exécution of a written 
contract, oniitting any such statement, merged in it ail prier représenta- 
tions, so that, as it omitted the warranty, the buyer could not rely thereon. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1732, 1787, 
1790, 2035 ; Dec. Dig. <S=441(9) ; Sales, Cent. Dlg. § 721.] 

4. Evidence <S=>441(9) — Paeol Evidence — Contkacts. 

A seller's warranty as to the percentage of manganèse contained in 
iron ore is a warranty relating directly to the sale, and is not a collatéral 

C=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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mideitakiiiîT, aud tlierefore siieli Avarr.anty is merged in a written con- 
traet subseqiieiitly executed. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1732, 1787, 1790, 
2035 ; Dec. Dig. (g=441(9) ; Sales, Cent. Dlg. § 721.1 

5. Appeal and Krror @=3lO(jS(.'{) — Review — Harmless Error. 

Wliere pliiiiitiff was eiititled to judgment und verdict in its favor under 
tlie uiidisputed évidence, errors in instructions are not, prejudleial. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dig. § 4227; 
Dec. Dig. <®==1068(3) ; Trial, Cent. Dig. §§ 475, 480, 525, 526.] 

In Error to the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; John E. Sater, Judge. 

Action by the Groveland Mining Company, a corporation, against 
the Hamilton Iron & Steel Company, in which J. B. Courtney, trus- 
tée in bankruptcy, was substituted as plaintiff. There was a judgment 
for plaintiff, and défendant brings error. Afïirmed. 

W. M. Shohl, of Cincinnati, Ohio, for plaintiff in error. 

C. B. Matthews, of Cincinnati, Ohio, for défendant in error. 

Before WARRIXGTON and DENI SON, Circuit Judges, and SAN- 
FORD, District Judge. 

SANFORD, District Judge. This is an action at law brought by 
The Groveland Mining Company, a Michigan corporation, against The 
Hamilton Iron & Steel Company, an Ohio corporation, on three prom- 
issory notes, executed and delivered in payment for iron ore sold by 
the Groveland Company to the Hamilton Company. The Hamilton 
Company in its answer and cross pétition admitted the exécution and 
delivery of the notes, and plead by way of counterclaim, damages 
accruing to it in excess of the amount of the notes by reason of an 
alleged breach of warranty in référence to the percentage of manga- 
nèse in a portion of the ore. J. B. Courtney, trustée in bankruptcy of 
the Groveland Comjjany, was subsequently substituted for it as plain- 
tiff in the suit. There was a verdict and judgment in favor of the 
plaintiff' for the f ull amotmt of the notes sued on ; and the défendant 
has brought this writ of error for review. 

The entire controversy relates to the alleged warranty as to the 
manganèse. 

The défendants' answer and cross pétition alleged, in substance, that 
on July 20, 1910, the plaintiff represented and warranted to the dé- 
fendant that the iron ore in question did not contain more than .70 
per cent, of manganèse, and that, relying on such représentation and 
warranty, it purchased the ore on July 22, 1910; that the ore in fact 
contained 1.34 per cent, of manganèse; and that by reason of the 
excess of manganèse and breach of warranty it had been damaged 
as claimed. The plaintiff's reply to the answer and cross pétition de- 
nied generally ail of thèse allégations. 

The testimony introduced on the trial consisted mainly of documen- 
tary évidence, including a voluminous correspondence between the par- 
ties from January 11, 1910, to October 13, 1911, relating to the sale 
and purchase of the ore and their course of dealing and settlements 

<Ê::^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexea 
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and adjustments in regard thereto. The évidence sliowed, however, 
without dispute, that the ore in fact contained more than .70 per cent, 
of manganèse ; and there was also évidence tending to show material 
damage resulting to the défendant in conséquence. On the question 
of the warranty the main contention of the défendant was that, as 
shown by the correspondence, the plaintiff sold it the iron ore on or 
about July 22, 1910, on a written représentation and warranty as to 
the percentage of manganèse; while, on the other hand, the plaintif!" 
contended that the correspondence showed that no contract of sale 
had been made in or about July and that the entire terms of the sale 
had been embraced in a written contract executed by the parties on 
October 10, 1910, containing no représentation or warranty whatever 
as to the manganèse. And, in the alternative, the défendant insisted 
that even if the October contract were the sole contract between the 
parties, that nevertheless the prior correspondence contained an affirma- 
tion of fact as to the percentage of the manganèse, on which the de- 
fendant relied, and which hence constituted a warranty under the 
provision of the Ohio Uniform Sales Act embraced in section 8392 
of the General Code. 

The trial judge submitted to tlie jury the questions whether the con- 
tract between the parties was made in July or on October lOth, and 
whether there was a warranty of the manganèse. The défendant lias 
assigned various errors relating to the admission of évidence, the 
charge of the court and refusais to charge. 

[1] 1. There was no error in admitting in évidence the contract of 
October 10, 1910, and the preliminary letters passing between the par- 
ties relating to its exécution and transmission. This évidence was 
material on the question whether the parties had in fact completed 
the contract of sale on or about July 22d or whether the terms of 
the contract of sale were intended by them to be entirely ■ embraced 
in the contract of October lOth ; this being clearly a matter in issue 
under the plaintiff's déniai that the ore had been bought on July 22d 
on a représentation and warranty as to the manganèse, as alleged in 
the defendant's answer and cross pétition. 

[2, 3]^ 2. The undisputed évidence shows the following material 
facts : The Groveland Company, which was engaged in mining iron 
ore in the Lake Superior région and is hereinafter designated the plain- 
tiff, had sold the défendant, the Hamilton Company, which was en- 
gaged in the manufacture of iron, some of its ore in the season of 
1909. In the spring of 1910 the plaintiff, through its agent, both by 
correspondence and conférence, endeavored to sell the défendant a 
large quantity of ore for use during the current season, offering it 
hrst at the former price, namely, $3 a ton ; although the gênerai 
market price of Lake Superior ore for the 1910 season was 50 cents 
higher than the preceding year. The défendant expressed a désire to 
use the plaintiff's ore on account of its cheapness, but criticised it on 
the ground of its large percentage of manganèse, constituting a detri- 
mental élément. The analysis of the ore submitted by the plaintiff 
from time to time in the course of the correspondence showed con- 
sidérable fluctuation in the percentage of manganèse, which apparently 
changed with the progress of its mine workings. On June 15, 1910, 
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the plaintifif wrote offering the défendant from ten to fifteen thousand 
tons at a price per unit of iron, approximating, as the évidence shows, 
$2.50 per ton (an admittedly cheap price) ; to which no reply was 
made. On July 15th the plaintiff sent the défendant an analysis of 
twenty-two cars of ore, showing low phosphorus and silica, and man- 
ganèse running from .41 to .56 per cent., and stating that it stood in 
a fair position to give lovver manganèse than anticipated, and request- 
ing an order for ail the défendant could take under thèse conditions. 
On July 18th the défendant wrote that it would be glad to take 2,500 
to 3,000 tons of ore of approximately this analysis. On July 20th 
the plaintiff wrote, enclosing its last analysis of the ore, showing man- 
ganèse .70 per cent., and stating that it would immediately ship a cargo 
of about 3,000 tons for the defendant's account. On July 22d the 
défendant wrote that it would be pleased to receive the 3,000 tons 
and noted the analysis. This shipment was duly made, the cargo con- 
taining 3,128 tons; and on receipt by the défendant was found to 
contain manganèse largely in excess of .70 per cent. In the ensuing 
correspondence between the parties mutual disappointment was ex- 
pressed at this resuit, and the défendant wrote that it could not take 
any more of the ore until it could get a definite idea of what it was 
to receive. Subsequently, on August 9th the défendant requested an 
invoice for the shipment, stating that it understood it "was to be on 
the basis of $2.50, leaving any adjustment there may be on account 
of the quality, for a later period." The plaintiff sent the invoice as 
requested, stating that: "As to the adjustment, that matter can be 
taken up later." On September 27th the plaintiff requested the de- 
fendant to send it two $2,500 notes on account of the ore, and stated 
that it would "make up a contract covering the amount of the ore" 
delivered, and send it to the défendant for exécution. The défend- 
ant executed and forwarded the two notes as requested. On October 
7th the plaintiff mailed the défendant a triplicate contract for the ore 
which it had prepared and signed, stating in the letter of transmis- 
sion that this was sent in accordance with the defendant's request. 
This contract was signed by the défendant on October lOth, and two 
of the triplicate copies returned to the plaintiff. This contract which, 
in its introductory clause recited that it was made April 30, 1910, 
was dated at the end October 10, 1910. It was a complète contract 
for the sale of the 3,128 tons of ore in question, with elaborate provi- 
sions as to delivery, payments and other matters. It contained no 
représentation or warranty whatever as to the percentage of manganèse 
or any référence whatever thereto. On the contrary it specifically pro- 
vided that the price of the ore should be $2.50 per ton "named and ac- 
cepted on the expectation that the ore will average .46 per cent, in 
metallic iron, natural state" ; that this price should be subject to ad- 
justment by increase or abatement in price at the rate of 5.43 cents per 
unit per ton for metallic iron; that in case of excess phosphorus above 
the agreed quantity settlement should be made according to the table 
of phosphorus values; and that the cargo should be analyzed by an 
independent chemist, mutually agreed upon, "and said analyses shall be 
final and the basis of settlement hereunder." Subsequently on Decem- 
ber 9th the plaintiff transmitted to the défendant a statement of ac- 



392 233 FEDERAL KEPOIITER 

count showing the balance due on the ore under the contract of Octo- 
ber lOth after crediting the défendant with the two $2,500 notes, and 
deducting $638.05 on account of the ascertained deficiency in the 
metallic iron (this adjustment leaving the net priée of the ore at $2.30 
a ton) ; and the balance tlius shown to be due was subsequently paid 
in f ull by the défendant, in accordance with the provisions of the con- 
tract relating to deferred payments. The défendant also from time 
to time thereaf ter renewed the two $2,500 notes in question ; the last 
renewals being two of the notes now in suit. On thèse facts and the 
other évidence in the case, the détails of which need not hère be set 
out, we are of opinion that it appears from the undisputed évidence, 
without material testimony or inference to the contrary, that the terms 
of sale were not finally agreed upon between the parties on July 22, 
1910, or at any time prior to October lOth ; that the contract executed 
October lOth, which purported on its face to be the entire contract 
between the parties in référence to the sale of this ore, is, and was 
intended to be, a final and complète statement of ail the agreements 
of the parties in référence thereto; and, further, that it was not ex- 
ecuted by the défendant in reliance upon any affirmation or représenta- 
tion in the prior correspondence as to the percentage of manganèse 
in the ore, the défendant having fuU knowledge at the time it ex- 
ecuted this contract of the exact percentage of manganèse which the 
ore in fact contained. Furthermore, even if the statement in the 
plaintiff's letter of July 20th that the last analysis of the ore showed 
manganèse .70 per cent., is to be construed as an affirmation of fact 
as to the percentage of manganèse in the ore shipped, to which it did 
not on its face purport to relate, or is to be regarded as more than a 
mère indication of the probable percentage of manganèse which might 
be expected, we are of opinion that such représentation must be deemed 
to hâve been merged in the final contract. When a written contract 
is upon its face couched in such terms as import a complète légal ob- 
ligation, without any uncertainty as to the object or extent of the en- 
gagement, it is conclusively presumed that the whole engagement of 
the parties, and the extent and manner of their undertaking, were re- 
duced to writing in the contract. Seitz v. Refrigerating Co., 141 U. S. 
510, 517, 12 Sup. Ct. 46, 35 L. Ed. 837; Huntington v. Toledo Rail- 
road (6th Cir.) 175 Fed. 532, 537, 99 C. C. A. 154. And this rule as 
to the merger of prior représentations in a subséquent complète con- 
tract is applicable, as we hâve heretofore held in Marmet Coal Co. 
V. People's Coal Co. (6th Cir.) 226 Fed. 646, 650, 141 C. C. A. 402,_ to 
any prior représentation relied on as an affirmation of fact constituting 
an express warranty under the Ohio Uniform Sales Act; such prior 
représentation not being available as a warranty under that act when 
merged in a subséquent written contract purporting to contain the en- 
tire agreement of the parties. 

[4] It is not now necessary to détermine to what extent, if any, a 
prior représentation as to a collatéral matter, relating to a subject dis- 
tinct from that to which the written contract applies, might be relied 
on as an express warranty under the terms of this act, as a représenta- 
tion not merged in the written contract under the qualification of the 
gênerai rule of merger stated in Seitz v. Refrigerating Co., supra, 141 
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U. s. at page 517, 12 Sup. Ct. 46, 35 L. Ed. 837. Such qualification 
has, in our opinion, no application to the instant case, since, if any 
prior représentation were made as to the percentage of manganèse, it 
is clear that it related directly, and not collaterally, to the subject to 
which the written contract appHed; that it was "so closely connected 
with the principal transaction as to f orm part and parce] of it" ; and 
that hence, under the very terms in which the qualification to the 
gênerai rule is stated, it must now be conclusively presumed to hâve 
been merged in the written contract. This conclusion as to the scope 
and efïect of the contract of October lOth is furthermore in harmony 
with the entire conduct and course of dealings between the parties, 
which shows conclusively, without any material inference to the con- 
trary, that they both regarded this contract as completely embodying 
the terms of sale and the undertakings and agreements entered into by 
them in respect to the quality of the ore sold and intended it to be the 
full and complète contract with référence to this matter, under the 
terms of which settlements should be made. 

It results that, as the contract of October lOth must be held to bave 
embraced the entire agreement between the parties, and as it did not 
contain any affirmation, représentation or warranty as to the percentage 
of the manganèse, and was not entered into on the faith of any such 
représentation, affirmation or warranty, the défendant, on the undis- 
puted évidence, did not make out a case entitling it to a submission to 
the jury of its claim for damages under the alleged warranty upon 
which it relied ; and that, on the contrary, the plaintifï was, on the 
undisputed évidence, clearly entitled to a verdict and judgment in its 
favor on the notes on which it sued. 

[5] 3. And finding as we do that upon the undisputed évidence the 
plaintifï was entitled to a verdict and judgment in its favor upon the 
notes in suit, so that no prejudicial error resulted to the défendant 
from the course taken in the trial below and a new trial would be a 
merely futile proceeding, we conclude, without passing upon the sev- 
eral assignments of error relating to the charge of the court and its 
refusais to charge, that, in accordance with the rule stated in Pensacola 
State Bank v. Thornberry (6th Cir.) 226 Fed. 611, 617, 623, 141 C. 
C. A. 367, the judgment below should be affirmed, with costs. 



LAM FUNG YEN v. FRICK, Immigration Inspecter. 

(Circuit Court of Appeals, Slxth Circuit. June 16, 1916.) 

No. 2777. 

1. Aliens <©=»23(2) — Chinksk Peesons — Dkpoktatios — I/Aborees. 

Where a Chiuese person, who lawfuUy eutered the United States as the 
niinor son of a merchant, thereafter becaïue a laborer, such fact will 
not deprive him of his rlglit to remain in the country. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. $ 77; Dec. Dig. 
«=23(2).] 

®:s>For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexe* 
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2. Aliexs iS=>32(8)— Chinese Pebsons — Déportation. 

On application by a Chinese person for writ of liabeas corpus agalnst 
tlie immigration inspeetor, évidence held to warrant a linding by tlie in- 
specter tliat such Cliinese persou was addicted to gambling when he left 
China, and that he entered tlie United States intending to make bis living 
by gambling, and not by profitable iudustry. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 84; Dec. Dlg. 

<S=>32(8).] 

3. Aliens <@=32(12) — Déportation — Findings of Immigration Authorities. 

Where supported by compétent évidence, a flnding by tlie immigration 
authorities wltb regard to an alien is concluslve on the courts. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 95; Dec. Dig. 
<®=>32(12).] 

4. Aliens ®=:>21 — Chinese Pebsons — Immigration Act. 

Th Immigration Act applies. to aliens boni in Oliina, and tbe minor 
son of a Ohinese merchant cannot lawfully enter the United States, if at 
that tlme he be a person likely to become a public charge. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 74; Dec. Dig. 

<©=>21.] 

5. Aliens <®=349 — Immigration Act — Construction — "Peksons Likely to 

Become a Ptjblio Charge." 

The Immigration Act, excluding persous "likely to become a public 
charge," is not limited to naupers or those liable to become such, but 
includes those who will not undertake honest pursults, or who are likely 
to become periodically the inmates of prisons, and so includes one who in- 
tends to make hls living by gambling, instead of honest labor. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 107; Dec. Dig. 
©=549.] 

C, AnENS iS=>-l9 — Déportation — Persons Likely to Become a Public 
Charge. 

That petltloner, when he entered, was the son of a Chinese merchant, 
and as such liable to be supported by liis father during minority, does 
not except him froni the Immigration Act, excluding person» likely to 
become a public charge, where it was clear that at the end of bis minority 
he was likely to become such a charge. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 107; Dec. Dig. 
<S=:=49.] 

7. Aliens <S=49 — Déportation— Right to Déport. 

Immigration Act Feb. 20, 1907, c. 1134, § 2, .34 Stat. 89S (Comp. St. 1913. 
§ 4244), excludes persons likely to become a public charge ; section 20 
(Comp! St. 191,'!, § 4209) makes It the duty of the Seeretary of Labor to 
cause to be deported at any time within threc? years after entry any alien 
who shall enter in violation of law, aud as sucli beeorae a public charge 
from causes existing prior to landing; whlle section 21 nuikes it the duty 
of the Secretary, when satisiied that an alien bas beeu fonnd in the 
United .States in violation of law, to déport him. Ifcld, that the act is 
not lliulted to perso]is who shall from existing causes become a public 
cliarge within three years after entry, but warrants the déportation of 
one who is likely thereafter to become a public charge. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 107 ; Dec. I>ig. 
<3=>49.] 

Ai>peal from the District Court of the United States for the East- 
ern District of Michigan;, Arthur J. Tuttle, Judge. 

Apphcation by Lam Fung Yen for writ of habeas corpus against 

(g^^For other cases see same topic & KEIY-NUMBER in ail Key-Numbered Digests & Indexes 
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G. Oliver Frick, United States Immigration Inspecter in Charge. 
From an order dismissing the writ, applicant appeals. Affirmed. 

F. H. Watson, of Détroit, Mich., for appellant. 

J. E. Bland, Asst. U. S. Atty. of Détroit, Mich., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS. 
District Judge. 

KNAPPEN, Circuit Judge. Appeal from an order discharging a 
writ of habeas corpus. Petitioner is an alien, born in China. In 
August, 1911, when nearly 19 years of âge, he entered the United 
States as the minor son of a Chinese merchant domiciled in this coun- 
try. He was arrested on warrant issued by the Secretary of Labor 
February 26, 1914 (within three years after entry), and after hearing 
before an immigration inspecter was, by order of the Secretary of 
Labor, ordered returned to China, upon the grounds, first, that at the 
time of his entry into the United States he was a person likely to be- 
come a public charge within the meaning of sections 2, 20, and 21 
of the Immigration Act of February 20, 1907, c. 1134, 34 Stat. 898, as 
amended by Act March 26, 1910, c. 128, 36 Stat. 263 (Comp. St. 1913, 
§§ 4244, 4269, 4270), and Act March 4, 1913, c. 141, § 3, 37 Stat. 737; 
and, second, that he was a laborer, and thus unlawfully within the Unit- 
ed States under Chinese Exclusion Act April 27, 1904, c. 1630, 33 Stat. 
394, 428, and so liable to be deported under section 21 of the Immi- 
gration Act. 

[1] The second ground of déportation relied upon niay be passed 
by in a few words : As the minor son of a Chinese merchant domiciled 
in this country petitioner was entitled to enter, unless excluded by the 
provisions of either the Chinese Exclusion Act or the Immigration 
Act. United States v. Mrs. Gue Lim, 176 U. S. 459, 20 Sup. Ct. 
415, 44 L. Ed. 544; Lew Ling Chong v. United States (C. C. A. 6) 
222 Fed. 195, 199, 137 C. C. A. 635. Petitioner was not a laborer 
when he entered the United States; if he is now liable to déportation 
as a laborer it is only because he has become such since his entry. 
Assuming that the small amount of work done by petitioner in a 
laundry has estabhshed his présent status as a laborer (which is, to say 
the least, not very clear), we think the case falls within the décision 
of this court in Lew Ling Chong v. United States, supra, 222 Fed. 
at page 200, 137 C. C. A. 635, where it is held, in accordance with 
numerous authorities, that such labor, following a lawful entry in the 
capacity stated, did not destroy petitioner's right to remain. 

[2, 3] The situation as affecting the charge that petitioner is a per- 
son liable to become a public charge is in narrow compass and the 
évidence undisputed. It appears by petitioner's testimony that dur- 
ing the 21/^ years he had been in this country his profitalDle industry 
was practically negligible; that he first went to his father in Phila- 
delphia, remaining there four or five weeks, then going to Chicago, 
largely with money provided by friends in his father's store, staying 
in the latter city more than a year, doing nothing; that he went to 
Détroit for a short time, and then returned to Chicago, where he re- 
mained until about a week before his arrest, when he went to Pontiac, 
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Mich., where also he was "doing nothing," except that when he was 
arrested he was helping "wrap up clothes in the laundry" ; that he 
inade his living by gambling, borrowing when out of money, and re- 
paying when he had won. As he expressed it, "When I won, I paid 
back; but when I lost, I borrowed again." He says that he did not 
gamble in any one place ; that "I gambled ail over Chinatown." When 
arrested he had about $20, which he says was "money 1 had saved 
up from gambling in Chicago." He says "I never done any work," 
assigning as the reason that "no one wants to hire me to work,"' and 
that he had not learned for that reason. His father testified that when 
petitioner first came from China he gave him $35, that petitioner has 
never been to school in this country, that he refused to obey his fa- 
ther, and when scolded ran away. The father apparently feels little 
interest in petitioner. The latter testified that he sometimes gambled 
in China; that he "used to run a drug store, and it was burned, and 
I started to gamble a little" ; that he did not make a living at it, for 
his father "sent money home to take care of the whole family." 

We cannot say that the Secretary of Labor might not competently 
conclude from the évidence that petitioner was, when in China, ad- 
dicted to gambling; that he came hère without the intention of en- 
gaging in profitable industry, and intending to make his living, so far 
as necessary, by gambling. Taking into account the charge, the évi- 
dence, the findings, and the order of déportation, the Secretary of 
Labor may well hâve so concluded; and, as there was compétent 
évidence supporting such conclusion, it is binding upon the courts. 
Lewis V. Frick, supra, 233 U. S. at page 300, 34 Sup. Ct. 488, 58 L. 
Ed. 967; Id., 195 Fed. 693, 696, 115 C. C. A. 493. 

[4] The Immigration Act applies to aliens born in China, and not- 
withstanding petitioner's entry as the son of a Chinese merchant, if he 
was at the time a person likely to become a public charge he could 
not lawfully enter. Low Wah Suey v. Backus, 225 U. S. 460, 32 
Sup. Ct. 734, 56 L. Ed. 1165; United States v. Wong You, 223 U. 
S. 67, 32 Sup. Ct. 195, 56 L. Ed. 354. And see Japanese Immigrant 
Case, 189 U. S. 86, 23 Sup. Ct. 611, 47 L. Ed. 721. 

[5] The more important question is whether the fact that petitioner 
entered the United States as a gambler, and as one having no other 
permanent means of support, actual or contemplated, makes him a 
person "likely to become a public charge" within the meaning of the 
Immigration Act. 

It seems clear that the term "persons likely to become a public 
charge" is not limited to paupers or those liable to become such ; "pau- 
pers" are mentioned as in a separate class. In United States v. Wil- 
liams (D. C.) 175 Fed. 274, 275, the term "persons likely to become a 
public charge" is construed as including, "not only those persons who 
through misfortune cannot be self-supporting, but also those who will 
not undertake honest pursuits, and who are likely to become periodi- 
cally the inmates of prisons." We think this a reasonable construc- 
tion. "A statute excluding paupers or persons likely to become a 
public charge is manifestly one of police and public security." The 
Japanese Immigrant Case, supra, 189 U. S. at page 97, 23 Sup. Ct. 
at page 613 (47 L. Ed. 721). Inmates of jails and prisons are for the 
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time being public charges, and we think it open to conclusion by rea- 
sonable minds that those who will not work for a living, but rely for 
that purpose upon gambling, are more likely than citizens following 
the ordinary pursuits of industry to become, at least intermittently, 
public charges. Such conclusion does not involve the proposition that 
gambling in any and every forni is necessarily immoral ; but public 
policy generally, as disclosed in statutes of varying nature, regards 
professional gambling at least as within the domain of police super- 
vision and public security. 

We see nothing in the suggestion that Chinese gamblers and high- 
binders hâve been held to be laborers within the Chinese Exclusion 
Act. See United States v. Ah Fawn (D. C.) 57 Fed. 591. The basis 
of that holding was that the term "laborers" was intended to exclude 
broadly ail Chinese, except those who entered the United States "for 
purposes of teaching, studying, mercantile transactions, travel or curi- 
osity." 

[6] The fact that petitioner was a minor when he entered, and so 
liable to be supported by his father during the remaining period of 
minority, does not, in our opinion, take the case out of the statute ; 
for such minority would continue but for a limited period. 

We therefore conclude that it was open to the Secretary of Labor 
to find that petitioner was at the time of his entry into the United 
States a person "likely to become a public charge," excluded by sec- 
tion 2 of the Immigration Act, and that petitioner had thus entered 
the United States in violation of law, and that we are not at liberty 
to disturb this finding. Does the right to déport follow? 

[7] Section 20 of the act makes it the duty of the Secretary of La- 
bor to cause to be deported to the country whence he came, at any 
time within three years after the date of his entry, "any alien who 
shall enter the United States in violation of law." The language of 
section 20, however, is that "any alien who shall enter the United 
States in violation of law, and such as become public charges from 
causes existing prior to landing" shall be so deported ; and petitioner 
contends that the right to déport those unlawfuUy entering because 
likely to become public charges is limited to those who actually become 
such within three years from the date of entry. If this is the correct 
construction of the act, petitioner is not subject to déportation, for he 
is not shown to bave actually become such public charge. 

There is force in the contention that the spécial désignation of "such 
as become public charges from causes existing prior to landing" ex- 
cludes from the gênerai language "any alien who shall enter the Unit- 
ed States in violation of law" those who did not actually become such 
public charges. But we think the section should not be so construed. 
Section 21 of the same act expressly makes it the duty of the Secretary 
of Labor, when satisfied that an alien "bas been found in the United 
States in violation of" the act, to déport him, and this without any 
mention of his actually becoming a public charge. 

The various amendments of the act hâve tended to enlarge rather 
than restrict the rights of exclusion and déportation; and, especially 
in view of the language of section 2L it is not lightly to be presumed 
that Congress intended to withdraw from the gênerai right of de- 
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porting those not entitled to enter because likely to become public 
charges, ail such as should not actually become such within three years. 
Congress may well hâve intended to include as separate classes, sub- 
ject to déportation, those who become public charges within three 
years, from causes existing prior to landing, and those who, at the time 
of entry, were likely to became public charges; in other words, to 
hâve intended a distinction between a possibility (or even a liability), 
to become a public charge, and an actually existing Ukelihood of such 
resuit. As a matter of évidence, the former class might not unnatural- 
ly be held prima facie to include ail who become public charges dur- 
ing that period without the intervention of a new or unexpected cause. 
It can scarcely be presumed that Congress intended deliberately to 
take away the right of deporting the undesirable class of citizens 
"likely to become a pubHc charge," unless such likelihood ripened into 
fact within three years. An illustration of the liberality with which 
the provisions of the Immigration Act hâve been construed is found 
in L,ewis v. Frick, supra. 

It is worthy of note that in the Japanese Immigrant Case, supra, 
an order deporting an alien under section 11 of the Immigration Act 
of March 3, 1891 (26 Stat. 1084, c. 551) as a pauper and a "person 
likely to become a public charge" was sustained, although the point 
hère considered does not seem to hâve been there raised. The lan- 
guage of section 11 of the act of 1891 is, however, substantially the 
same as the language we hâve quoted from section 20 of the exist- 
ing act. The fact that in the case referred to the deported alien had 
entered clandestinely is not, in our opinion, enough to distinguish, for 
the déportation was based upon the fact that the alien entered "in vio- 
lation of law," as is the case under the existing act ; and an admission 
after actual inspection and inquiry is not an adjudication of immunity 
from déportation. Pearson v. Williams, 202 U. S. 281, 26 Sup. Ct. 
608, 50 L. Ed. 1029. 

In our opinion petitioner was within the déportation provisions of 
the Immigration Act, and the order of the District Court dismissing 
the writ of habeas corpus must be affirmed. 



NAPIER V. WESTERIIOFF et al. 

(Circuit Court of Appeals, Second Circuit. May 9, 1916.) 

No. 219. 

Corporations ©=5190 — Actions Between Members — Evidence — Sufficienct. 
Evidence In a suit wliere eomplaluant asserted that, on Incorporation 
of a business in wliicli lie was a partner, it was agreed that as between 
the parties the business should be conducted as a partnership, held in- 
sufficient to support that contention, or to bear ont complalnant's clalms 
of mlsconduct and waste of assets by défendants. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 723-731; 
Dec. DIg. ©sjigo.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

<S;s>For ottier cases see same tcpic & KEY-NUMBQR in ail Key-Numbered Cigests & Indexes 
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Bill by Thomas S. Napier against Peter D. Westerhoff and Henry 
Westerhoff, individually and as members of the firm of Westerhoff 
Bros. & Napier and as directors of the Westerhoff Bros. & Napier 
Company, and another. From a decree dismissing the bill, complain- 
ant appeals. Affirmed. 

The final decree appealed from was entered June 20, 1912, dismiss- 
ing the bill and supplemental bill. 

Olney & Comstock, of New York City (J. N. Hayes, of New York 
City, of counsel), for appellant. 

G. N. Hamlin and Charles E. Rushmore, both of New York City, 
for appellees. 

Before COXE, Circuit Judge, and VEEDER and MAYER, Dis- 
trict Judges. 

MAYER, District Judge. This record of over 2,200 pages in a suit 
commenced in 1905, différent phases of which bave been passed on by 
Judges Ward, Holt, Hazel and Hough, demonstrates what was pos- 
sible under the old method of trying equity causes. We venture to 
say that this case could hâve been tried, under the présent rules, within 
a week, with greater satisfaction and much less expense to the litigants. 
The essential f eatures of the controversy are covered in Judge Hough's 
opinion, but the length, and bitterness of the litigation require a brief 
expression of our views. 

If we were to adopt the construction of the facts for which appel- 
lant contends, we should nevertheless affirm the decree on the law 
of the case ; but a discussion of the questions of law argued by coun- 
sel becomes unnecessary because of our conclusions as to what the 
record demonstrates in respect of the facts. 

The original bill, verified January 24, 1905, sets forth that Napier 
and Henry and Peter D. Westerhoff were partners from 1895 ; that 
about July 1, 1900, the Westerhoffs proposed that the existing firm 
should carry on its business as to the outside world as a corporation, 
but as to themselves, i. e., Napier and the Westerhoffs, as a partner- 
ship ; that Napier, though reluctant to enter into such an arrangement, 
consented upon the express condition that he should share in the man- 
agement of the corporation equally, should be and continue a director 
and officer thereof, should be sole selling agent of ail the product of 
the corporation, and, if he desired to withdraw, that he should first 
offer bis stock for sale to the Westerhoffs, and that they would buy 
the same and pay him the value of his interest as if he were a retir- 
ing partner, or sell him their interests on a like basis. 

In pursuance of this understanding, as Napier allèges, a New Jer- 
sey corporation was organized early in August, 19W), with an au- 
thorized capital stock of $100,000, divided into $1,000 shares, of which 
333 were allotted to Napier, 333 to Peter, and 334 to Henry Wester- 
hoff. Thereafter, as the bill continues, the corporation adopted the 
contract made by Napier on his own behalf and that of the partnership 
with the commission bouse of Spielman & Co., on July 31, 1900. The 
bill then charges various acts by the Westerhoffs in violation sooner 
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or later of every détail of the agreement and understanding, ail for 
the purpose of forcing Napier eut of the corporation, depreciating 
the value of his stock, and destroying his exclusive selling agency. As 
a resuit, according to Napier, he was wrongfully deprived of being 
sole sales agent, driven out of the corporation, impoverished and 
ruined by the conduct of défendants Peter and Henry, who were now 
aided by Harris Westerhoiï, a relative, who had been brought into the 
corporation. The relief asked is a decree adjudging the Westerhoffs 
to be Napier's copartners, and the stock of the corporation to be 
copartnership assets, and directing an accounting and the appointment 
of a receiver of the assets of the corporation. 

A supplemental bill, verified March 15, 1906, allèges, in effect, a 
continuation of the acts complained of in the original bill, failure to 
pay dividends, and wasteful conduct of the business and f unds for the 
benefit of the Westerhoffs. The facts developed in the record çontro- 
vert in every détail the charges of wrongful conduct made against 
défendants. 

After some unsuccessful expériences, Peter and Henry Westerhoff 
began the business of manufacturing silks in Paterson, N. J., in 1894, 
under the name of Westerhoff Bros. Their capital was about $3,200 
and they started with 4 looms. In May, 1895, they had 35 looms and 
approximately in plant and stock $8,000 to $12,000. Napier was sell- 
ing silks in a small way, and after some solicitation, a promise from 
Peter against the désire, at first, of Henry, an assertion by Napier 
that he could sell a lot of goods, and a statement that he would put 
$2,000 into the business, the Westerhoffs agreed to take him into part- 
nership. The partnership agreement was made on May 1, 1895, and its 
main features were as follows (Henry being party of the first part, 
Peter the second, and Napier the third) : 

"Second. That the parties of the flrst part and second part shall allow one- 
third interest in the aforesaid flrin of Westerhoff Bros, upon the payment of 
two tliousaud dollars ($2,000) * * * to said Thomas S. Napier, party 
of the third part, to be paid to the aforesaid flrm to be used in the business. 

"Third. The parties of the flrst and second part shall manage and dévote 
their whole tlme to the business and shall receive as salary therefor elghteen 
dollars ($18) per week, or nine hundred and thirty-six dollars (.$936) per 
year, and keep careful books and accounts for the inspection of ail parties 
herein mentioned. 

"Fourth. That the partnership shall expire on May 1, 1897. Any party or 
parties herein mentioned wishing to reuew or wlthdraw from silid firm at the 
expiration of said partnership shall give two months' wrlttcn notice to the 
firm. 

"Fifth. That no profits or money shall be drawn out of this business for 
the time of this partnership. 

"Seventh. The party of the third part shall make payments for his interest 
in said flrm as follows: First pavmeut, May 1, 1805, $700.00; second, June 1, 
1895, $200; third, Julv 1, 1895, $200.00; fourth, August 1, 1895, $200.00; 
fifth, September 1, 1895, $200.00; sixth, Oetober 1, 1895, ,$200.00; seventh, 
November 1, 1895, $200.00 ; eighth, December 1, 1895, $100.00 ; total $2,000.00. 
When fully paid his interest shall be one-third interest partner in said firm." 

It will be noted that the Westerhoffs are to "manage" the business 
and dévote their whole time to it, and there is no suggestion that 
Napier was to be the sole and exclusive selling agent. As time went 
on the Westerhoffs were not pleased with Napier as a salesman, nor 
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with his way of doing business, and, finally, a crisis came in 1900, 
when the Westerhoffs learned that Napier, who was selling goods 
through the commission house of Wendt, Steinhauser & Co., had over- 
drawn his account with that house to the extent of over $5,000 and 
that the Wendt concern clainied that his interest in the firm was re- 
sponsible for this sum and deducted it from the account current pay- 
able to the Westerhofif firm. 

Thereupon Henry Westerhofif insisted, as he had the right to (the 
partnership being terminable on two months' notice), that the firm 
should be dissolved or a corporation formed. It was manifest that, 
if conduct of this kind were continued by Napier, the business would 
be seriously afifected, and perhaps ultimately destroyed. Défendants 
testified that Napier yielded his unconditional assent to the incorpora- 
tion, while Napier claims that it was granted only upon the conditions 
set forth in his bill. 

On July 1, 1900, the books showed assets of $105,000. This rather 
remarkable growth was attained, net merely because of the ability of 
the Westerhoffs, but because they permitted the profits to accumulate 
and practiced a large measure of self-denial, allowing to themselves 
only $18 a week at first, and never more than about $1,200 to $1,300 
per annum. Napier, however, was making in some years $15,000 
as net earnings from the sale of the merchandise manufactured by 
the partnership. 

The corporation was formed under the name of "Westerhoff Bros. 
& Napier Company"; the certificate of incorporation, dated July 31, 
1900, having been filed August 2, 1900. The claim of Napier is that 
the terms which he asserts were imposed as a condition of the incor- 
poration were the subject-matter of discussion with and consent by 
Peter Westerhoff. This testimony is not only contradicted by both of 
the Westerhoffs, but also by Reynolds and Campbell, disinterested wit- 
n esses, and by the probabilities of the case as shown by ail the sur- 
rounding circumstances. Reynolds was the attorney who drew up the 
incorporation papers and Campbell was his associate. Napier signed 
the incorporation papers, ail the formai routine was gone through 
with, and Napier heard the by-laws read section by section, but never 
said a word about the alleged partnership agreement. 

Without further élaboration of détail, we are entirely satisfied that 
there never was any agreement in any of the respects claimed by 
Napier, and, in any event, that Napier has fallen far short of proving 
one. So, likewise, as to the alleged agreement that he should be ex- 
clusive selling agent, or the alleged scheme of défendants to deprive 
him of the right of being the exclusive selling agent. He had not been 
such prior to incorporation, and the incorporation was not undertaken 
for any unfair purpose, nor with any preconceived wrongful design, 
but solely to put the business in a safeguarded légal position, rendered 
necessary by Napier's actions and well justified by the industry and 
economy of the Westerhoffs. Napier's subséquent conduct made his 
continuance impossible, and invited the loss of confidence in him and 
the action of the majority stockholders in the fall of 1904, by which 
he was ousted as an officer, director, or selling agent. 
233 F.— 26 
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Many of the charges as to waste and misconduct relate to alleged 
transactions after the original bill was filed. When examined, it will 
be found that thèse charges hâve no substance. In course of time the 
business and the books were put into an orderly businesslike condition, 
and during the lean days the Westerhoffs acted conservatively, as they 
had to, in respect of the déclaration of dividends. Napier claims that 
he was deprived of dividends because the corporation paid the Wester- 
hofifs increased salaries and paid the expenses incident to this litiga- 
tion. Napier's share on this theory would hâve been about $1,000 per 
annum at most. The Westerhofïs' raise of salary was $1,050 per 
annum each — a well-deserved and modest increase. The corporation, 
whose very Hfe was being attacked, had the right to expend reasonable 
law expenses for défense; but, nevertheless, the Westerhofïs hâve 
credited the amounts due them for their salary in discharge of thèse 
expenses. 

After this suit was commenced, and Napier had been unsuccessful in 
other enterprises, he and his then partner made an assignment on 
August 12, 1908, to one Barnard and one Lotte, as trustées, of — 

"ail their assets, claims, demands, causes of action, policies of Insurance, 
* » * j.gai estate, * * * stock lu any and ail corporations, and any and 
ail property of vvhatever nature and description and whatsoever situated, own- 
ed by the debtors indivldually or as niembers of any flnu, * * * except- 
inîï, however, any and ail household funilture and wearlng apparel of the 
debtors, in trust nevertheless to couvert such property into money." 

Défendants contend that by virtue of this assignment the suit has 
abated, and so the District Court held. This is probably true, but we 
need not pass on this question, because on the facts we find no merit 
whatever in any of plaintiflf's claims, and, on the contrary, we are of 
opinion that the actions of défendants were with full power and wholly 
justified, and that, if the business is now prosperous, it is such because 
of the hard work, intelligence, and self-denial of défendants, and not 
because of any wrong intlicted by them upon plaintiff. 

We find it unnecessary to analyze at length the mass of testimony 
contained in this record, or to add anything further to the conclusions 
as to the facts outlined in the opinion of the District Judge. 

The decree is affirmed, with costs. 



MILLER et al. v. H.4MILÏON et al. 
(Circuit Court of Appeals, Eighth Circuit, llay 1, 1.91C.) 

No. 4474. 

1. MuNiciPAT. Corporations (©=950 — Bo^rns ron Public Impbovement — 
Pi.EmJE OF Future Assessments. 

Under Kirby's Dis. Ark. § 508.'), whicli provides that no single improve- 
ment shall be undertaken I)y a sewer district which alone will exceed 
in cost 20 per cent, of the value of real property in the district as showu 
by the last county assessment, and section 5720, which authorized the 
board of improvement of a district in order to hasten the work to bor- 
row inoney and pledge ail uncollccted assessments for the i-epayment there- 

ig^sFor other cases see same topic & KEY-NUMBER la ail Key-Numbered Digeats & Indexes 
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of, where a district has Issued bonds for the construction of a sewer 
System which together witli the iuterest paid and to accrue thereon and 
the expense of collecting future assessments exceeds 20 per cent, of the 
assessed value of the real property in the district, its officers hâve no 
power to divert any part of such assessments made for the improvement 
to the paynient of claims other than tlie bonds. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. %% 
902-910; Dec. Dig. <©=950.] 

2. Municipal Cokpobations (S=>950 — Bonds — "Pledge" dp Assessments for 
Public Improvement. 

In a statute authorizing a municipal corporation to issue bonds for a 
public improvement and to pledge assessments to be made therefor for 
their payment, the word "pledge" is not used in a technical sensé so as 
to create a lien which may be enforced in equity, but is nevertheless ef- 
fective to prevent a diversion of the assessments when coUected to any 
other purpose. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
902-910 ; Dec. Dig. <S=»950. 

For other définitions, see Words and Phrases, First and Second Séries, 
Pledge.] 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Mandamus at law by J. F. Hamilton and others against Max D. 
Miller and others. Judgment for plaintiffs, and défendants bring 
error. Reversed. 

S. H. Mann, of Forrest City, Ark., and H. F. Roleson, of Marianna, 
Ark., for plaintiffs in error. 

Jacob Fink, John I. Moore, J. M. Vineyard, and W. R. Satterfield, 
ail of Helena, Ark., for défendants in error. 

Before SANBORN and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. Défendants in error, hereafter called 
plaintiffs, brought this proceeding in mandamus against the plaintiffs 
in error, hereafter called the défendants, to compel the assessment and 
levy of certain taxes for the purpose of paying a judgment which the 
plaintiffs had obtained against the board of improvement of sewer 
district No. 1, in the city of Marianna, Ark. Judgment was rendered 
in favor of the plaintiffs, and défendants sued out a writ of error to 
review that judgment. The judgment was rendered on the pleadings, 
and we will endeavor to state the facts as they appear therefrom. 

Plaintiffs on the 28th day of January, 1901, entered into a written 
contract with the défendants as the board of improvement of sewer 
district No. 1 of Marianna, Ark., wherein the plaintiffs contracted for 
the sum of $15,650 to do certain work and furnish ail the materials, 
tools, and labor necessary to complète an unfinished and abandoned 
contract for the construction of a System of sewers in and for said 
sewer improvement district No. 1, according to certain plans and 
spécifications. Plaintiffs fully complied with their part of the con- 
tract and completed the work according to the terms and requirements 
thereof, and demanded of the défendants the balance due therefor in 
the sum of $5,539.01, which demand was refused. Thereupon the 

Ê=sFor other cases see sarae topic & KEY-N0MBER la ail Key-Numbered Dlgesls & Indexe* 
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plaintiffs on the 28th day of September, 1912, brouglit their action 
against the board of improvement of sewer district No. 1, as aforesaid, 
in the United States District Court for the Eastern District of Arkan- 
sas, and such proceedings were had therein that on March 11, 1913, the 
phiintiffs recovered judgment against the board of improvement for 
$4,684.46, which, with costs and interest on January 27, 1915, amount- 
ed to $5,319.27. Demand for payment of said judgment has been 
made and payment refused. There are no funds in tlie hands of tlie 
treasurer of said sewer district No. 1 with which to pay said judgment 
or 3,ny part thereof . On the Ist day of July, 1906, the commissioners 
of said sewer district issued bonds in the sum of $23,400, for the sum 
of $1,000 each except No. 1, which was for the sum of $1,400 payable 
the Ist day of Tuly, 1936, except the first seven bonds which were 
payable July 1, 1921, 1922, 1923, 1924, 1925, 1926, and 1927, and bear- 
ing interest at the rate of 6 per centum per annum, payable semian- 
nually on the Ist day of January and July of each year. None of said 
bonds hâve been paid, and ail are outstanding valid obligations of said 
sewer district, payable to bearer, and ail held by varions persons none 
of whom are parties to this action. 

[1] The défendants hâve already expended the sum of $28,899.34 in 
the construction of sewers in said district, and bave paid in interest 
on the bonds the sum of $12,698.75 ; the interest still to accrue on 
said bonds will amount to the sum of $29,557.50; the expense of 
collecting future assessments will amount to the sum of $2,169,72. The 
amount of the assessed valuation of the real estate in said sewer dis- 
trict No. 1 on January 3, 1906, at the time of the organization of said 
district according to the assessment as equalized for state and county 
purposes for the year 1905, is $337,550, 20 per cent, of which is $67,- 
510. The funds arising from the proceeds of the bonds were used 
to satisfy contracts for the construction of the sewer improvement, 
executed prior to the contract with plaintiffs. The bonds issued by 
sewer improvement district No. 1 on their face and by their ténor pledg- 
ed the uncollected assessments of the district for their payment. The 
alternative writ prayed that défendants who were named in the péti- 
tion for the writ should be compelled to niake a new assessment on 
lands within the sewer district for the purpose of paying the judgment. 
This relief was not granted by the trial court, presumably for the 
reason that the limit of expenditures authorized by law, to wit, 20 per 
cent, of the assessed value of the real estate within the district, had 
already been reached and no new assessment could be made. But the 
trial court did award a peremptory writ of mandamus compelling the 
board of commissioners of sewer district No. 1 to draw their warrant 
upon the treasurer of said district, payable to the order of plaintiffs 
or their attorneys of record in the sum of $4,684.46, with interest at 
6 per cent, from March 11, 191 J, and ail costs expended in this action ; 
and further commanded the treasurer to pay said warrant out of the 
first moneys coming into his hands as the treasurer of said district. 
It is objected that the judgment below was erroneous for the reason 
that it was not responsive to the pétition. We pass this question, as 
we are satisfîed from the facts stated that the court below erred in 
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issuing the peremptory writ o£ mandamus to the board of commission- 
ers and the treasurer of the district. We hâve arrived at this conclu- 
sion on considération of the laws of Arkansas which relate to the 
raising of money for the improvement of sewer districts. 

Section 5683, Kirby's Digest of the Statutes of Arkansas, provides : 

"No single iinprovenient shall be uiidertaken whieh aloue will exceed in 
cost twenty per eentum of the value of the real property in such district as 
shown by the last county assessnient." 

Section 5720 of the same digest provides that the board of improve- 
ment in order to hasten the work may borrow money and pledge ail 
uncoUected assessments for the repayment thereof. The powers of 
the board of improvement are derived directly from the Législature, 
and in exercising their powers the board acts as the agent of the prop- 
erty owners. Fitzgerald v. Walker, 55 Ark. 148, 17 S. W. 702. The 
Suprême Court of Arkansas bas decided that no assessment could be 
made against the real property of any improvement district for any 
single improvement in excess of 20 per centum of the assessed value. 
Morrilton Waterworks Improvement District v. Earl, 71 Ark. 4, 69 
S. W. 577, 71 S. W. 666; Lenon v. Brodie, 81 Ark. 219, 98 S. W. 
979; Webster v. Ferguson, 95 Ark. 575, 130 S. W. 513. 

It therefore appears that there are two facts established by the rec- 
ord which would prevent any relief in this action in favor of the plain- 
tififs. The first is that the expenditures already paid and incurred by 
sewer district No. 1 exceed 20 per centum of tlie assessed valuation of 
the real estate in the district. This is shown by the foUowing state- 
ment: 

Expenditures !t;28,899.;i4 

Interest paid on bonds 12,0!)S.75 

Interest to be paid on bonds 29.~>5~f>0 

Expense in collecting future assessments ii.lG0.72 



?73,325.;$1 
Assessed valuation ^;j;57,5r)0, 20 per cent, of this amount would 
be 67,510.00 



Excess $ 5,815.31 

The interest on the bonds is a part of the cost of the improvement. 
Fitzgerald v. Walker. supra: Batcman v. luoard of Commissioners, 
102 Ark. 306, 143 S. W. 1062. This .state of the case would prevent 
any new assessment. 

The plaintifîs, however, claim that they are entitled to hâve their 
judgment paid from uncollected assessments which they claim to be 
as f ollows : 

Expenditures paid $28,809.34 

Interest paid 12,608.75 



Total $41,598.09 

Tvrenty per cent, of amount of assessnient 167,510.00 

Less 41,598.09 



Uncollected assessments $25,911.91 



i06 233 rEDSBAL RSPOETEB 

[2] This daim is based upon the contention that the attempt of 
llie board of improvement to pledge the uncoUected assessments for 
the pajmient of the principal and interest of the bonds was invalid for 
the reason that the uncollected assessments, being incapable of deliv- 
ery, could not be pledged. The case of Street Grading District No. 
60 V. Hagadorn, 186 Fed. 451, 108 C. C. A. 429, is cited for the purpose 
of showing that this court bas decided that thèse uncollected assess- 
ments could not be pledged for the payment of bonds and interest in 
a case like the one at bar. 

The case cited was brought in equity by Hagadorn, a holder of bonds 
similar to those issued by sewer district No. 1, for the purpose of hav- 
ing a receiver appointed to collect certain unpaid assessments and 
to enforce the pledge of the same for the payment of the bonds. It 
was objected that the complainants had an adéquate remedy at law. 
The court sustained this objection and enforced the rule that the pow- 
ers of a court of equity cannot be made use of to assess and levy taxes. 
For the purpose of maintaining the suit in equity, the complainant 
contended that the bondholders had a lien upon the uncollected assess- 
ments which a court of equity had jurisdiction to enforce. In reply 
to this contention, the court held that the language of the Législature 
of Arkansas, in providing that the uncollected assessments might be 
pledged for the payment of the bonds, used the word "pledge" in a 
colloquial and not in a technical sensé, and decided there was no 
lien ; but the court did not intend to hold that the sewer improvement 
district could not pledge or hypothecate the uncollected assessments for 
the payment of the bonds and interest in face of the statute which 
expressly permitted it to do so, and in this case we bave no doubt but 
that under the statute the board of improvement could pledge in the 
sensé that word is used in the statute, and according to the record did 
pledge the uncollected assessments for the payment of the bonds and 
interest. This is frequently donc where railroads mortgage their in- 
come for the payment of bonds. It bas been held by this and other 
courts that taxes assessed for the purpose of paying bonds and inter- 
est cannot be diverted to any other purpose, but must be sacredly kept 
for the purpose for which they were assessed and levied. Brooke v. 
City of Philadelphia, 162 Pa. 123, 29 Atl. 387, 24 L. R. A. 781 ; Vick- 
rey v. Sioux City (C. C.) 104 Fed. 164 ; Farson et al. v. Sioux City et 
al. (C. C.) 106 Fed. 278; Jewell v. City of S'uperior, 135 Fed. 19, 67 
G. C. A. 623; Olmsted v. City of Superior et al. (C. C.) 155 Fed. 172. 
It is elementary in the law of mandamus that the writ carries no 
power ; that is, a board or officer cannot be compelled to do by manda- 
mus that which he could not do without it. 

We therefore are of the opinion that the trial court erred in award- 
ing a peremptory writ, and that the judgment below must be reversed, 
and the case remanded, with instructions to grant a new trial. 

And it is so ordered. 
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VENNER V. PENNSYI. VANIA STEEL CO. OF NEW JERSEY. 
(Circuit Court of Appeals, Third Circuit. June 30, 1910.) 

No. 2127. 

1. IN.TUNCTIOX <S=3i;je(2) — PliEI.IMINARY InJUNCTION — RlGTIT TO. 

Wliere a preponderating niajority of tlie shareholders of a corporation 
agreed to a sale of it.s property, and complalnant acquired only a few 
shares after the stockbolders hud beeu uotiflod ttiat a meeting would be 
lield to consider the question of sale of corporate property and dissolution 
of the corporation, a prellminarv injunction on the ground tliat the sale 
would vlolate the fédéral Anti-trust Act (Act July 2, 1890, c. 647, 26 Stat. 
209), as well as state statutes, aiid tliat paynient would not be made as 
requireil by state law, is properly refused In the discrétion of the trial 
court; the affldavits ofCered not clearly sustainlng such contentions, and 
complalnant being protected by an order that a sum of nioney should be 
deposited for his protection. 

[Ed. Note. — For other cases, see Injunc»tion, Cent. Dig. § 306 ; Dec. Dig. 
0=136(2).] 

2. Appeal and Ekror <3=»1033(8) — Habmless Ebror — Preliminary Injuno- 

TIOJÎ. 

Where complalnant did not establlsh his right to enjoin the sale of 
corporate property and dissolution, he canuot complaiu that the court 
ordered the depositing of a sum of money for his protection In lieu of a 
preliminary injunction against such proceedlngs. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. § 4060 ; 
Dec. Dig. <S=5l0.33(8).] 

Appeal from the District Court of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

Bill in equity by Clarence H. Venner against the Pennsylvania Steel 
Company of New Jersey. From the decree denying preliminary in- 
junction, complainant appeals. Affirmed. 

Robert H. McCarter, of Newark, N. J., and E. N. Zoline, of New 
York City, for appellant. 

John R. Hardin, of Newark, N. J., and A. H. Wintersteen, of Phila- 
delphia, Pa., for appellee. 

Before McPHERSON and WOOLLEY, Circuit Judges, and DA- 
VIS, District Judge. 

McPHERSON, Circuit Judge. The court below refused to grant 
a preliminary injunction restraining the Pennsylvania Steel Company 
of New Jersey from carrying out a contemplated agreement with an- 
other corporation, but required the Steel Company to pay into court 
$10,000 to secure the plaintiff (a holder of common stock) against pos- 
sible loss. The plaintiff appeals, asserting the illegality of the pro- 
posed agreement, and attacking the decree generally as an abuse of 
discrétion. Briefly, the facts that need now be stated are as follows : 

As the resuit of previous negotiations carried on between the Bethle- 
hem Steel Company, a Pennsylvania corporation, and the New Jersey 
Company, a provisional agreement was reached on February 17 of this 
year — amended a month later in some détails. The New Jersey Com- 
pany is a holding corporation, and owns ail the stock of the Maryland 

(g=3For otlier cases see same topic & KEY-NUMBER in aU Key-Numberefl Digesta & ludexes 
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Steel Company, a Maryland corporation, and nearly ail the stock of 
the Pennsylvania Steel Company of Pennsylvania, a corporation of 
that State, as well as the stocks of several other companies that need 
not now be specified. The manufacture of steel products is carried on 
by the Steel Company of Pennsylvania and by the Maryland company 
at their respective plants. A large amount of capital — about $51,000,- 
000 — is invested in thèse combined enterprises, but on this appeal we 
may avoid further détail concerning the business. It is enough to say 
that the plants and the other assets of the principal corporations are 
heavily incumbered, and that the holding company has paid no dividend 
on its common stock since 1901, and no dividend on its preferred stock 
since 1913. Probably owing to the récent demand for steel— in part 
an abnormal demand, growing out of the well-known conditions in 
Europe — the Bethlehem Company ofifered to buy (subject to existing 
incumbrances) the assets of the New Jersey company, except the shares 
of the Steel Company of Pennsylvania and of the Maryland company, 
and to buy also the plants and some other assets of the Steel Company 
of Pennsylvania and the plant of the Maryland company. The New 
Jersey company was then to dissolve. Considering the proposai a fa- 
vorable opportunity to dispose of a business that had encountered 
many difficulties, the managers of the Pennsylvania and the Maryland 
companies agreed provisionally on the terms, but of course a binding 
contract so extensive in scope could not be made by a board of direc- 
tors; it required the consent of the stockholders also, and the method 
by which the defendant's stockholders must consent, if at ail, is laid 
down by the New Jersey Corporation Act of 1896. Accordingly the 
proposai of the Bethlehem Company was laid before the three corpora- 
tions immediately concerned, and was favorably acted upon by the 
directors of each and by the stockholders of the New Jersey corpora- 
tion. (We do not know what action, if any, has been taken by the 
stockholders of the Steel Company of Pennsylvania and of the Mary- 
land company.) Of the New Jersey company 's preferred stock, which 
amounts to $20,500,000, about 80 per cent, voted in favor of dissolu- 
tion, only 451 shares opposing; and of the common stock, which 
amounts to $10,750,000, about 99 per cent, voted in favor of dissolu- 
tion, only 24 shares opposing. Thèse 24 shares were owned and voted 
by the plaintiff Venner, who bought them on April 14, 1916, 11 days 
after the stockholders had been notified that a meeting would be held 
on May 4 to consider the question of dissolution. It therefore ap- 
peared as the resuit of the regular statutory proceeding that both 
classes of the defendant's stock were overwhelmingly in favor of ac- 
cepting the Bethlehem proposai. Among the dissentients were Joseph 
H. Brandt (the original plaintiff, who has now Avithdrawn), the owner 
of 139 shares of preferred stock, and the présent plaintifï, who bought 
his few shares on April 14 and intervened a month later. 

[1] In our view of the dispute, little need now be said. On such 
an appeal, taken at a preliminary stage of the proceeding, it is well 
settled that the chief concem of a reviewing court is to décide whether 
the trial judge exercised his discrétion properly. And it is évident, 
also, that the présent plaintiff, who is apparently not without expérience 
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in litîgation, cannot expect us to regard him as having undertaken a 
public dut^. Undoubtedly he is entitled to his légal rights, and one oi 
thèse is to raise the qviestion now, whether the transaction he attacks 
is se plainly unlawful that a court should restrain it from the begir- 
ning. The principal ground upon which he asserts it to be illégal is 
that it violâtes the fédéral Anti-trust Act of 1890 and the Clayton 
Act of 1914 (Act Oct. 15, 1914, c. 323, 38 Stat. 730), and violâtes also 
the New Jersey statutes known colloquially as "the Seven Sisters." 
This position bas received our careful attention^ but we are decidedly 
of opinion that on the présent record — which consists mainly of ex 
parte affidavits — the plaintifif's charges cannot be safely determined. 
A court should hâve facts before it, satisfactorily proved in accorc- 
ance with the usual well-tested rules, before deciding questions of 
such gravity as were presented on the argument; and, of course, as 
the time for taking évidence bas not yet arrived, thèse questions must 
for the présent be left undetermined. 

The plaintifï contends, further, that the Bethlehem Company's pro- 
posai is unlawful, because the whole purchase price of the property to 
be bought is payable in bonds, although the New Jersey act of 1896 
requires part of the price to be paid in cash. The défendant dénies 
that no cash is to be paid, pointing out that the Bethlehem Company 
agrées to pay ofif certain of the defendant's current obligations, and 
insisting that this is the plain équivalent of cash. Hère, also, we ought 
to know the précise facts before deciding, and thèse can hardly be as- 
certained until the liquidating trustées of the défendant bave finally 
agreed on ail the détails of the sale. No doubt the plan of purchase 
has in gênerai been approved by the defendant's stockholders ; but 
we see no reason why in some minor particulars the terms might not 
be variéd by the liquidating trustées, if they should see proper to do so. 

[2] The only other matter that may call for a moment's notice is 
the complaint that, instead of granting an injunction, the court ordered 
a deposit to protect the plaintifï from contingent loss. The objection 
can hardly be directed against the deposit as such, for, instead of at- 
tacking that feature of the order, the jplaintiff should rather commend 
it. If the plaintifif's interest be merely pecuniary— and we so regard 
it for the présent — and if he should turn out to be injured, the money 
is in court to pay him. His complaint against the deposit must there- 
fore be only another form of objecting to the refusai to enjoin, and 
in that event nothing more need be said about it. 

On the whole case, we think the decree appealed from was a proper 
exercise of discrétion by the District Court, and accordingly we now 
affirm it. 
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In re LOUIS J. BERGDOLL MOTOR 00. 

HAREIGAN v. BERGDOLL. 

(Circuit Court of Appeals, Third Circuit. June 15, 1916.) 

No. 2110. 

1. Bankeuptcy <S=5328 — Claims — Allowance. 

Under Bankr. Act July 1, 1898, c. 541, § 57n, 30 Stat. 560 (Comp. St. 
1913, I 9641), declaring that claims shall not be proved agalnst a bank' 
rupt estate more than one year after adjudication unless they are 
liquidated by litigation, and the final judgment is rendered witliin 30 
days before or after the expiration of tliat time, then within 60 days 
after the rendition of such judgment, a créditer may, after a payment by 
the bankrupt had been adjudicated a préférence, présent his claim with- 
in 60 days though the judgment was rendered more than a year after 
adjudication. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 518; Dec. 
Dig. <©=>328.] 

2, Bankruptcy <S=>311(1) — Préférences — Allowance. 

Under Bankr. Act, § 57, declaring that the claims of creditors who hâve 
received préférences shall not be allowed, unless such creditors shall 
surrender their préférences, a credltor who received a voidable préfér- 
ence may, after the préférence is set aside, prove hls claim, though he 
resisted suit to recover sucli préférence, the original transaction being 
untainted by nny fraud. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 497^99: 
Dec. Dig. <®=>;ni(l).] 

Appeal from the District Court of the United States for the EasteriT 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

In the matter of the bankruptcy of the Louis J. BergdoU Motor Com- 
[mny. The claim of Erwin R. Bergdoll was allowed, and Frank A. 
Harrigan, trustée, appeals. Aftirmed. 

J. Frederick Jenkinson and Frank A. Harrigan, both of Philadel- 
phia, Pa., for appellant. 

Henry J. Scott and Nicholas H. Larzelere, both of Philadelphia, 
Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. This is an appeal by the trustée 
from the allowance of a claim against the bankrupt estate of the Louis 
J. Bergdoll Motor Company. The facts that gave rise to the original 
controversy are fully stated by Judge Woolley in Bergdoll v. Harrigan 
(C. C. A. 3d) 217 Fed. 943, 133 C. C. A. 615, and need not be repeat- 
ed. In order to explain the présent dispute, it is enough to say briefly, 
that an involuntary pétition was filed against the Motor Company on 
March 17, 1913, and that an order of adjudication was entered on 
April 11. In October the trustée was authorized to sue Erwin R. Berg- 
doll to recover a préférence of more than $31,000, and accordingly he 
brought the suit soon afterward and recovered a verdict in the spring 
of 1914. We affirmed the judgment in 217 Fed. 943, 133 C. C. A. 615, 

<S=jFor other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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:and the Suprême Court was of the same opinion. BergdoU v. Harri- 
gan, 238 U. S. 609, 35 Sup. Ct. 663, 59 L. Ed. 1487. ^ The décision of 
the Suprême Court was annouhced on April 26, 1915, and thereupon 
Bergdoll paid the judgment. On June 7, 1915, he offered a proof of 
daim, embracing the same debt ($31,270) that had been preferentially 
paid. The référée rejected the daim, but the District Court (Dickin- 
son, J.) reversed this order and held that the proof should hâve been 
allowed. 230 Fed. 248. The question now presented is whether for 
any reason the daim was barred. 

[1, 2] The trustée does not assert that the mère lapse of time was 
sufficient. It is true that more than a year had passed since the adjudi- 
cation (section 57, cl. "n") ; but as the litigation about the préférence 
was not ended until April 26, 1915, and as the proof was offered with- 
in 60 days f rom that date, he concèdes that the oflfer was in time. The 
décisions on this subject are collected in 1 Rem. Bkcy. (2d Ed.) §§ 717, 
7271/2; Collier, Bkcy. (lOth Ed.) 746; Black, Bkcy. § 526. And see 
Page V. Rogers, 211 U. S. 581, 29 Sup. Ct. 162, 53 L. Ed. 332, where 
the Suprême Court allowed a creditor "to prove his daim and to re- 
ceive a dividend on it upon an equality with other creditors," although 
more than five years had passed since the adjudication. The sole 
ground of the trustee's objection is that the preferential payment was 
a fraud in which Bergdoll himself took part, and that such conduct 
affords an équitable reason for denying him the right to prove. It is 
contended that Keppd v. Bank, 197 U. S- 356, 25 Sup. Ct. 443, 49 L. 
Ed. 790, inferentially supports this position, and one or two passages 
from the opinion are quoted to justify the argument. We do not so 
understand the reasoning of that case. The question submitted and 
answered in the affirmative was this : 

"Oan a creditor of a bankrupt wlio lias reeeived a nierely voidable iirefer- 
ence, and who bas in good faitli retained such préférence until deprived there- 
of by the judgment of a court upon a suit of the trustée, thereafter prove the 
debt so voidably preferred?' 

The ground of the décision is that, although the act déclares in sec- 
tion 57 that "the daims of creditors who hâve reeeived préférences 
shall not be allowed unless such creditors shall surrender their préfér- 
ences," Congress intended that such daims should be allowed, wheth- 
er the surrender be voluntary or involuntary. We are now asked to 
hold that, although this may be true when the creditor bas been. pre- 
ferred in good faith, it is not true when the préférence lias been brought 
about by f raudulent conduct in which he himself bas taken part. We 
suppose that, when this proposition speaks of "good faith," it means 
a preferential payment honestly believed by the parties to be permit- 
ted, and that, when it speaks of "fraudulent conduct," it means a 
knowing and deliberate violation of the act. For the purposes of this 
appeal we assume that the préférence now in question was fraudulent ; 
the référée and the District Court hâve united in so holding, and we 
accept their finding. But it should be observed that this finding refers 
to the préférence only, and that the préférence no longer exists. In 
the last analysis, we are asked to punish a creditor whose debt was 
lawfully contracted, for the reason that he was guilty of fraud after- 
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ward in tryîng to secure an advantage. The subject-matter of tlie 
claim is money advanced by BergdoU in January and February, 1913, 
in a bona fide effort to assist a failing business, and the trustée does 
net attack the innocence of thèse advances. He would make no ob- 
jection to the proof if Bergdoll had not attempted in March to secure 
full repayment by fraudulent conduct. But the fraud has been de- 
feated, the money thus obtained has been recovered, and Bergdoll is 
now no better off than he was when he tried to take advantage of the 
other creditors. Is he to be punished still further by the practical for- 
f eiture of his debt ? As it seems to us, the sufficient answer is the lan- 
guage of Keppel v. Bank, 197 U. S. 362, 25 Sup. Ct. 445, 49 L. Ed. 
790: 

"This wouM disregard the elomentary rule that a penalty Is not to be 
reudlly implied, and on the contrary that a person or corporation Is not to 
be subjected to a penalty unless the words of a statute plainly Impose It." 

As the Suprême Court has shown, the Bankruptcy Act of 1898 con- 
tains no language forfeiting the whole or any part of an otherwise 
valid claim on the ground that the créditer has afterward been guiîty 
of fraud, and (this being so) the courts bave no authority to enlarge 
the statute by adding such a provision. 

But what we hâve said must not be understood to embrace a debt 
that in itself is founded on fraud. Obviously both a debt and a préfér- 
ence may arise out of the same fraudulent transaction, or the debt alone 
may be fraudulent irrespective of the préférence. Such a situation 
would présent no difficulty, for a fraudulent debt is almost a contra- 
diction in terms; in the eye of the law, it is really no debt at ail (at 
least, as against bona fide creditors), and is therefore incapable of 
proof. 

The order of the District Court is affirmed. 



FEÎLBACH CO. et al. v. RX:SSELL. 

(Circuit Court of Appeals, Slxtli Circuit. June 10, 1010.) 

No. 2705. 

1. Bankruptcy ©=3.303 (,'i) — Préférences— Evidence — Sufficiency. 

In a suit to set aside a chattel mortgage as a préférence, évidence held 
to warrant a finding that the creditor tooli the niortgage knowing that it 
wonld efCect a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DiJ. § 462; Dec. 
Dig. (®=3303(3).] 

2. Bankruptcy <©=»18G(1)—I'beferences— Vacation. 

An assignée of a chattel mortgage, which constituted a préférence 
against other creditors of the mortgagor, who becanie a bankrupt, is lia- 
ble for the value of the mortgaged property, possession of which he ob- 
tained by foreclosure 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. g§ 2S.5, 319 ; 
Dec. Dig. ©=>18G(1).] 

S=3For other cases see same topLc & KBY-NUMBER in ail Key-Numbered Digests & Indexe.? 
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3. Appeal and Bbkoe <S=>719(1) — Assionment or Errobs ik Court Below— 

Necessity. 

An objection not raised by appropriate assignaient of error cannot be 
considered on appeal. 

[Ed. Note.^ — For other cases, see Appeal and Error, Cent. Dlg. §§ 2908, 
2972, 2980, 2981, 3490 ; Dec. Dig. <S=»719(1).] 

4. Bankeuptcy <S=3.S95(1) — Exemptions — Claim or — Rioht to Assert. 

Where a mercliant gave a chattel mortgage on his stock of goods, he 
can assert exemptions thereon, but one wlio purcbased on foreclosure of 
the mortgage, wbich was préférence, cannot set up such exemptions to 
dlminish rocovery by the merchant's trustée in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 658; Dec. 
Dig. <S=3395(1).] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Bill by Franklin J. Russell, trustée in bankruptcy of the estate of 
Alexander R. Navarre and others against the Feilbach Company and 
another. From a decree for complainant, défendants appeal. Af- 
firmed. 

J. H. Cornélius and C. L- Robertson, both of Adrian, Mich., for ap- 
pellants. 

C. E. Baldwin, of Adrian, Mich., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges. and SES- 
SIONS, District Judge. 

SESSIONS, District Judge. On the 22d day of January, 1913, the 
fîrm of A. R. Navarre & Company and the individual members thereof 
were adjudged bankrupts. For upwards of eighteen months the bank- 
rupt firm had been engaged in the retail grocery and méat business in 
the city of Adrian, Michigan, and had been making weekly purchases 
of grocery stock from the défendant The Feilbach Company, a whole- 
sale grocer of Toledo, Ohio. On October 16, 1912, and thus within four 
months of the adjudication, A. R. Navarre & Company gave to The 
Feilbach Company a chattel mortgage upon their entire stock of gro- 
ceries and store fixtures to secure the payment of a past-due indebted- 
ness for merchandise purchased. The chattel mortgage was immedi- 
ately filed in the proper office. Thereafter the bankrupts from time to 
time made payments upon the mortgage and also purchased other goods 
from The Feilbach Company. The payments so made exceeded such 
purchases by the sum of $136.54. On November 30, 1912, The Feil- 
bach Company assigned the mortgage to the défendant Peavey. The 
assignment was not filed or recorded. On December 24, 1912, défend- 
ant Peavey took possession of the mortgaged property, foreclosed the 
mortgage and bid in the property at the foreclosure sale for the bal- 
ance of the debt then owing to The Feilbach Company and the ex- 
penses of the foreclosure. After appellee was elected trustée, he 
brought this suit to set aside the chattel mortgage as both preferential 
and fraudulent and to recover the value of the mortgaged property 
■and the payments made by the bankrupt to The Feilbach Company in 
excess of the goods purchased after the mortgage was given. The 

Êz:=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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lower court found that the mortgage was preferential and fraudulent 
and rendered a decree against Ixith défendants for the sum of $1,- 
116.93. 

The substantial errors alleged and assigned by appellants are (1) that 
the évidence did not warrant the finding that the chattel mortgage 
constituted a préférence ; (2) that there was no évidence to sustain a 
Personal decree against the défendant Peavey; and (3) that, each of 
the members of the bankrupt firm having claimed exemptions in their 
stock in trade, tools and store fixtures, the mortgage was valid as to 
such exemptions and the decree ought to be diminished by the propor- 
tionate amount thereof. 

[1] 1. To recite in détail the facts bearing upon the question of 
whether the chattel mortgage hère in controversy was a voidable préf- 
érence would serve no useful purpose. While the évidence upon this 
subject is conflicting, it fairly shows the existence of ail the essen- 
tial éléments of such a préférence. The mortgage was given within 
îour.months of the filing of the pétition in bankruptcy. It secui-ed the 
payment of an antécédent debt. At the time it was given the bank- 
rupts were insolvent. Even if no déductions from the cost price of 
the goods and fixtures or from the face value of the book accounts 
were made, still the value of ail of the property belonging to the bank- 
rupts would bave been somewhat less in amount than the firm's debts. 
Ey means of the mortgage the défendant creditor's claim bas been 
paid in fuU, while other creditors will receive little or nothing. The 
Feilbach Company had been selling goods to the bankrupts from the 
beginning of their business. Its traveling salesman resided in the city 
where their store was located and visited them every week. After the 
first few months, the indebtedness for goods purchased from the de- 
fendant constantly increased while the stock did not increase. Défend- 
ant knew that the bankrupts were purchasing goods from others upon 
crédit. Confessedh/ they were unable to ineet their obligations. De- 
fendant insisted upon payment in full or security. The mortgage cov- 
ered the entire stock of goods and fixtures and ail future additions 
thereto. Thèse facts and others sbown by the record fuUy warrant 
the conclusion that The Feilbach Company had reasonable cause to be- 
lieve that the enforcement of the chattel mortgage would eflfect a préfér- 
ence in its f avor. 

[2, 3] 2. The decree against the défendant Peavey was based upon 
the finding of the lower court that the défendants had formed and en- 
tered into a conspiracy to obtain unlawfully the property of the bank- 
rupts for less than its fair value with the intention and for the pur- 
pose of securing the full payment of the claim of the one and a profit 
to the other, and thus to defraud other creditors of the bankrupt firra. 
AVhile the évidence tends to sustain this conclusion, we do not find it 
necessary to go so far. Even if the association of the défendants in 
the transaction did not amount to a fraudulent conspiracv, the Per- 
sonal liability of défendant Peavey is otherwise clearly established. 
When the chattel mortgage was assigned to and accepted by him — or, 
at least, when he became a purchaser by paying the price — he knew, 
(iv ought to bave known, that it was voidable because of its preferen- 
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tial character. lie obtained possession of the mortgaged property 
and, through foreclosure proceedings, converted it to his own use. 
Upon the plainest principles of law, he became liable for its value when 
the mortgage was set aside. The fact that he was not the créditer for 
whose immédiate benefit the préférence was primarily given does not 
forbid a decree against him. Marsh v. Walters, 220 Fed. 805, 136 C. 
C. A. 409. The question of Peavey's personal liability for the pay- 
ments made by the bankrupt in excess of goods purchased after the 
mortgage was given is not raised by appropriate assignment. 

[4] 3. In their pétition and schedules in bankruptcy, the bankrupts 
hâve claimed exemptions in their stock in trade, tools and fixtures, for 
themselves and not for the benefit of thèse défendants. No sélection 
of spécifie goods has been made and none can be made. Exemptions 
of this class are personal to the merchant and cannot be claimed by a 
purchaser under a sale such as this. J. L. Hudson Co. v. No-Name Hat 
Ce, 174 Mich. 109, 140 N. W. 507. In this instance, the property cov- 
ered by the mortgage was of greater value than the mortgagors' ex- 
emptions and, regardless of the exemptions, the transfer was preferen- 
tial and voidable. 

The decree of the lower court is affirmed, with costs, but without 
préjudice to any proceedings which may be taken in the bankruptcy 
cause to hâve the right to exemptions, or their proceeds, determined. 



In re KKHOE. 

(Circuit Court of Appeals, Second Circuit. February 20, 1916.) 

No. 268. 

Bankeuptcy <g=»76(l) — Involuntaby Pétitions — Petitioning Ceeditors. 

Bankr. Act July 1, 1898, c. 541, § 59b, 30 Stat. 561 (Comp. St. 1913, f 
9643), déclares that ttiree or more creditors, who hâve provable claiu^^• 
against any person wlilch amount in the aggregate in excess of the value 
of securities held by them, if anj', to $.500 or over, or if ail of the cred- 
itors be less than 12 in number, then one of such creditors whose claim 
equals such amount may file a pétition to hâve the debtor adjudged a 
bankrupt. Section 59d déclares that if It be averred In the pétition that 
creditors of the bankrupt are less than 12 in number and less than ."> 
hâve jolned as petitioners, and the answer avers the existence of a larger 
number of creditors, there shall be filed with the answer a list of credltor.s, 
who shall be notified of the pendency of such pétition and given a rea- 
sonable opportunity to join In the pétition, in which event the case may be 
proeeeded with, but otherwise it shall be dlsmissed. After an involuutary 
pétition was flled by one créditer, others purchased claims against the 
bankrupt and sought to intervene as petitioning creditors ; the total num- 
ber of creditors exceeding twelve. HeU that, as the purpose of the 
Bankruptcy Act was to give the majority of the creditors an option to re- 
frain f rom institutlng proceedings, persons who purchased claims after the 
flling of the pétition in bankruptcy cannot intervene as petitioning cred- 
itors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 50, 56, 99, 
100; Dec. Dig. <®=>76(1).] 

<3=3For other cases se» same toplc & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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In Bankruptcy. In the matter of the alleged bankruptcy of Charlef 
H. Kehoe, in which the Hayden Company and others filed an involun^ 
tary pétition. On pétition to revise an order of the District Court! 
vacating an order permitting two other persons to intervene as peti- 
tioning creditors. Order affirmed. 

Frank Hall, of San Francisco, Cal. (E. P. Iloes, of New York City, 
of counsel), for petitioners. 

Henry Kuntz, of New York City (Henry Lesser and J. J. Lesser, 
both of New York City, of counsel), for respondent. 

Before WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

MAYER, District Judge. On February 20, 1915, Hayden Company 
filed an involuntary pétition against Kehoe, setting forth the necessary 
jurisdictional facts, including the allégation that Kehoe had less than 
12 creditors. On April 20, 1915, Kehoe filed an amended answer, 
alleging, among other things, that lie had more than 12 creditors. The 
issues thus raised were pending when, on September 30, 1915, Ailion 
and Barton each filed a pétition to intervene as a petitioning créditer 
and on the same day an order was made by the District Court ex parte 
allowing the intervention. 

It appeared that Kehoe had more than 12 creditors on February 20, 
1915, and that on September 20, 1915, Ailion had obtained an assign- 
ment of the claim of one Forgione for $11, and that on September 
29, 1915, Barton had obtained the assignment of the claim of the Ritz 
Carlton Hôtel for $20.90. Forgione and Ritz Carlton Hôtel were cred- 
itors of Kehoe on February 20, 1915, but Aihon and Barton, who 
bought thèse claims in September, 1915, were not creditors on Febru- 
ary 20, 1915, nor at any time until they, respectively, bought, thèse 
claims in September, 1915. When thèse facts came to the attention of 
the District Judge, he vacated the order to intervene theretofore made. 

It is stipulated that the claims of Ailion and Barton "were pur- 
chased for the purpose of securing two additional creditors to sustain 
the involuntary pétition" of Hayden Company while the adjudication 
was being contested, and that thèse claims "were not purchased by the 
Hayden Company with its funds, but were in good faith purchased" 
ty Ailion and Barton "with their own funds." The record does not 
enlighten us as to the relations between Ailion and Barton with 
Hayden Company, but we gather from the stipulation and the argu- 
ment that the claims were bought by two friendly persons to help out 
the Hayden Company in sustaining the pétition. 

The single question of law présentée! is whether the statute re- 
quires that intervening creditors shall be original creditors, or may be 
construed so as to permit persons to intervene who buy claims after 
the filing of the pétition in involuntary bankruptcy. 

Section 59b of the Bankruptcy Act provides : 

"Three or more creditors who hâve provabte claims against any person 
which amount in the aggregate, in excess of the value of securities' held by 
theni, if any, to flve hundred dollars or over ; or if ail of the creditors of siich 
Iterson are less than twelve in nuniber, then one of such creditors whose 
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claim equals such amount may file a pétition to hâve him adjudged a bank- 
rupt." 

Section 59d provides: 

"If it be averred in the( pétition that tlie creditors of the banlirupt are 
less tlian tvvcive in niimlier, and less tlian tliree creditors liave joined as pe- 
titioners tiierein, and the answer avers the existence of a large uumber of 
ered.itors, tliere sliall be filed with the answer a list under oath of ail the 
creditors, witli tlieir addresses, and thereupon tiie court sliall cause ail such 
creditors to be notifled of the peudency of such pétition and shall delay the 
liearing upon such pétition for a reasonable time, to the end that parties in 
inteiest sliall hâve an opportunity to be heard ; if upon such lieariug it shall 
appear that a sutlieient number liave joined in such pétition, or if prior to or 
during such hearing a sufficient number shall join therein, the case may be 
proceeded with, but othervvise it shall be dismissed." 

It wili be noted that this section requires notification to "such cred- 
itors," meaning, of course, those creditors named in the list filed 
with the answer, and hence necessarily the creditors who were such 
when the pétition was filed. But we do not rest our conclusion on the 
interprétation of the mère phraseology of the statute. 

The fundamental purpose of the statute négatives the contention 
that any but original creditors can throw a debtor into bankruptcy. 
Congress undoubtedly intended that, if the great majority of the cred- 
itors were unwilling to join in a pétition, the debtor could not be 
adjudicated a bankrupt against his will. Apparently it was recog- 
nized that creditors, for reasons of their own — tolérance, business 
judgment, friendship, or an avoidance of certain set-offs — might prefer 
to refrain from availing of the bankruptcy statute, and, therefore, 
where the creditors were more than 12 in number, a minimum of 3 
petitioners was required. 

Before the pétition, creditors may buy claims (Matter of Bevins, 165 
Fed. 435, 91 C. C. A. 302), and the bankrupt may induce creditors 
not to join in the pétition (Matter of Brown [C. C] 111 Fed. 979); 
but to sustain the pétition the requisite petitioners must be those who 
are creditors when the pétition is filed. Little need be added to what 
was said in Re Lewis F. Perry & Whitney Co. (D. C.) 172 Fed. 752, 
and on affirmance in the same case, 175 Fed. 52, 99 C. C. A. 68; 
and in Emerine v. Tarault, 219 Fed. 68, 134 C. C. A. 606. 

Any other interprétation would lead to trafficking in claims in con- 
travention of the purpose of the statute. Men in close business or Per- 
sonal relations could readily hâve a working arrangement by which in 
one case A. would buy up claims in the interest of B. and in another 
B. would do the same for A. — ail to the détriment, not merely of the 
debtor, but of the other creditors, who either would prefer to for- 
bear or, because of set-offs from which the petitioning creditors might 
benefit, would rather pursue their rights and remédies outside of the 
bankruptcy court. 

Matter of Bolognesi, 223 Fed. 771, 139 C. C. A. 351, is not an au- 
thority contrary to our view, because in that case the interveners were 
creditors at the time of filing the pétition. 

The order is affirmed, with costs. 
233 F.— 27 
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In re WRAT. 
(Circuit Court of Appeals, Second Circuit. May 9, 1916.) 
No. 250. 

1. Bankbuptcy <g=»342% — Proceedings — Eeview of Reïeree's Ordebs. 

Where the référée died after entering an order dlsallowing the clalm. 
but before be had perfected bis flndings, tbe District Judge properly 
made an order directlng tbe referee's suceessor to certlfy the entire pro- 
eeeding, togetber wlth the testimony taken and the exhlblts Introduced, 
to the District Court, where the case would be tried de novo. 

[Ed. Note. — For otber cases, see Bankruptcy, Cent. Dig. § 530; Dec. 
Dlg. <@=»342y2.] 

2. CONTRACTS cS=»141(l) iMMOEAl CONSIDERATION— PbESUMPTION. 

In the absence of proof, an illégal or immoral considération for ad- 
vanees should not be presumed. 

[Ed. Note.~For otber cases, see Contracts, Cent. Dig. §§ 461, 1760, 1761 ; 
Dec. Dig. <S=>141(1).] 

3. Bankbtjptct <S=»340 — Claims — Evidence — Sufficienct. 

Erldenee in a contest of a clalm against tbe estate of a bankrupt by 
one wlth wbom the bankrupt prlor to ber marriage bad maintalned llliclt 
relations held to warrant a flnding that advances after ber marriage 
were not tainted wlth the illegality of the considération. 

[Ed. Note. — For otber cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. ig=>340.] 

4. Bankbtjptct i@=323—Cr.AiMS— Crédits. 

Where claimant made advances to the bankrupt to enable ber to buy 
a motor car, and the bankrupt, being unable to repay the advances, de- 
livered the car to claimant, tbe amouut received by claimant from the 
sale of the car should be credited on the clalm. 

[Ed. Note. — For otber cases, see Bankruptcy, Cent. Dig. § 512 ; Dec. Dig. 
<S=325.] 

Appeal from the District Court of the United States for the District 
of Connecticut. 

In the matter of the bankruptcy of Lillian B. Kennedy Wray. From 
an order allowing in part a claim of Martin Zimmerman against the 
estate, James E. Wheeler, as trustée, appeals. Modified and affirmed. 

James E. Wheeler, trustée of the estate of LiUian B. Wray, a bank- 
rupt, appeals from an order allowing, in part, a claim of Martin Zim- 
merman against her estate, which order was entered in the District 
Court for the District of Connecticut July 20, 1915. The claim as 
originally filed was for $86,677 ; it was allowed for $21,300. 

Samuel E. Hoyt, of New Haven, Conn., for appellant. 

George E. Beers, of New Haven, Conn., John M. Gardner, of New 
York City, and Arvine, Beers & Woodruflf, of New Haven, Conn., for 
respondent. 

Before COXE and WARD, Circuit Judges, and AUGUSTUS N. 
HAND, District Judge. 

COXE, Circuit Judge. [ 1 ] This case is sui generis in that the réf- 
érée died after he had entered an order disallowing the Zimmerman 

®=>For otliier cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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claim but before he had perfected his findings. In thèse circumstances 
the District Judge made an order directing the successor of the de- 
ceased référée to certify the entire proceeding, together with the testi- 
mony taken and the exhibits introduced, to the District Court where 
the case was tried de novo. Zimmerman whose entire claim was dis- 
allowed was entitled to hâve the referee's iinding revievved by the 
District Court. As the référée had made and signed an order dated 
January 24, 1914, disallowing the claim, the verified pétition of Zim- 
merman filed February 3, 1914, and the amendment of the pétition 
for review, apparently filed February 12th, thereafter, were in time 
and in proper form to présent the questions in controversy. Zimmer- 
man was entitled to review the referee's order but as no findings had 
been made by the référée there was insufficient proof to show the 
grounds of his décision. However, the judge is the ultimate arbiter 
in bankruptcy matters; the référées assist and advise him but the 
final action is that of the court. In the présent case it was eminently 
proper that the District Judge should review the case upon the facts 
and law. Indeed the circumstances were such that it was his duty so 
to do. If he had adopted the conclusion of the référée without ex- 
amination, Zimmerman would hâve a right to complain that he had 
never had his day in court. 

[2, 3] The District Judge allowed the claim to the extent of $21,300 
which was the amount advanced by Zimmerman to the bankrupt after 
her marriage to Wray and after the illicit relations between her and 
Zimmerman had ceased. The finding that the money advanced after 
the 29th of January, 1912, was a loan is supported by the évidence and 
indeed there was no sufficient reason to suspect that it was advanced 
to perpetuate the illégal relations existing before the marriage with 
Wray. 

The amount received by the bankrupt from Zimmerman on and 
after January 29, 1912, was $21,300, the last advance being in May, 
1912, after the marriage to Wray which was in June, 1911, and after 
the improper relations with Zimmerman had ceased. 

There was nothing illégal in his advancing money to her to enable 
her to continue the business. That he should hâve lent her the money 
to keep the business, in which he had invested a large sum, from going 
into bankruptcy is plausible and natural. That he should bave given it 
to induce her to keep up their former relations is, in view of the mar- 
riage with Wray, highly improbable. 

No collatéral agreement express or implied is shown regarding 
riiese advances. It may be that they were made as appears on the 
face of the transactions to keep up and save a business in which Zim- 
merman had invested so heavily. In the absence of proof, an illégal 
or immoral considération should not be assumed. There is nothing 
to show that the advances which make up the $21,300 were made to 
continue the illicit relations. This record présents a déplorable situa- 
tion in which it is difficult from a mère reading of the testimony to 
détermine where the truth lies, but weighing it as best we may, we 
cannot resist the conclusion that the advances which make up the sum 
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in controversy, with the exception to be hereafter noted, were loans 
and not gifts. 

[4] The amount loaned to the bankrupt on April 3, 1912, was to 
enable her to purchase a motor car. She did purchase a car and agreed 
to return the money to Zimmerman ; this she did not do but she did 
return the car to him, which he sold for $1,600. He was asked : 

"Q. Now is it your purpose to crédit her witU wliat you hâve received for 
<t? A. $1,600 witliout the Edison batteries." 

This amount has not been credited ; we think it should be, thus 
reducing the amount of the claim to that extent. The order of July 
20, 1915, as so modified, is affirmed. 



CENTRAL TRUST CO. OF NEW YORK v. UNITED STATES LIGHT & 

HEATING CO. et al. 

(Circuit Court of Appeals, Second Circuit. April 11, 1916.) 

No. 221. 

1. Appeal and Erbor iS=>78(7) — Orders Appealable. 

In a credltors' suit, an order flnally adjudlcating the right of com- 
plainant's counsel to allowance of fées and payment of disbursements is 
appealable, though the principal action may not hâve proceeded to final 
decree. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 480, 
481 ; Dec. Dig. <g=78(7).] 

2. Appeal and Error iS=>S7(5) — Okders Appealable — Discretionary Ordeus. 

A final disposition of a discretionary marter is appealable, where an 
abuse ot discrétion is charged. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 583, 
586, 587 ; Dec. Dig. <S=S7(5).] 

3. Appeal and Error <g=5984(2) — Attorkey's Fées to Complaisant— Aixow- 

ANCE. 

As the amount of fées to be allowed complainant's counsel in a credl- 
tors' suit rests peculiarly within the knowledge of the trial judge, unless 
his discrétion is abused an allowance will not be disturbed. 

[Ed. Note. — For other cases, see Appeal and Erroi, Cent. Dig. § 3882; 
Dec. Dig. ®=3984(2).] 

4. Creditors' Suit ®=.59 — Solicitors' Fees — Righi to. 

Where, in a creditors' suit, a fund is recovered or protected by the 
exertions of complainant's cotmsel, it is proper for the court, ont of the 
fund, to allow fees to complainant's counsel. 

[Ed. Note.— For other cases, see Creditors' Suit, Cent. Dig. §§ 218-221 ; 
Dec. Dig. <@=»59.] 

5. Creditors' Suit ©=59 — Couksel of Complainant — Disbuhseaients. 

In a creditors' suit, where complaiuant is successful, his counsel are 
entitled only to tlieir reasonable and necessary disbursements. 

[Ed. Note. — For other cases, see Creditors' Suit, Cent. Dig. §§ 218-221 ; 
Dec. Dig. (®=>59.] 

Appeal f rom the District Court of the United States for the Western 
District of New York. 

Suit by the Central Trust Company of New York against the United 

«ÊsjFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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States lyight & Heating Company, in which Adrian H. Larkin and 
others, solicitors of record for complainarit, pétition for allowance of 
fées and payment of disbursements. From an order granting in part 
the prayer of their pétition, they appeal. Affirmed. 

ïhe order of the District Court, appealed from, finally settled and decreed 
payment of the fées and disbursements of the appcUants, who are solicitors 
of record for the eomplainant hereln. The action vvas a creditors' bill to con- 
serve the assets of défendant corporation, that the same mlght be applied to 
the payment of its délits. Complainant sued on behalf of itself and other 
creditors. The property of défendant corporation was sold pursuant to the 
prayer of the bill and for a price sufficient to discharge in full the demands of 
complainant and other like creditors. Appellants then petitioned for an al- 
lowance of fées and payment of disbursements. From the order granting (in 
part) the prayer of thelr pétition, thls appeal was taken. 

Albert Stickney, of New York City, for appellants. 

Morris Cohn, Jr., of Niagara Falls, N. Y., Adolph Rebadow, of 
Buffalo, N. Y., and Edward E. Franchot, of Niagara Falls, N. Y., for 
appellee. 

Before COXE and ROGERS, Circuit Judges, and HOUGH, District 
Judge. 

HOUGH, District Judge (after stating the facts as above). [1] 
It is urged that the matter complained of is not appealable. The order 
was final and conclusively adjudicated something over which the court 
had jurisdiction and which arose in the progress of the litigation, al- 
though distinct from the gênerai subject of suit. Such orders or 
decrees are appealable although the original or main action niay not 
hâve proceeded to final judgment. Yorkshire, etc., Co. v. Fowler, 78 
Fed. 58, 23 C. C. A. 643; Tuttle v. Claflin, 88 Fed. 122, 31 C. C. A. 
419. 

[2] Even if the matter be one of discrétion it is appealable, if the 
appellant maintain that discrétion was abused. Central Trust Co. v. 
Chicago, Rock Jsland, etc., Co., 218 Fed. 336, 134 C. C. A. 144. It is 
held that appeal lies. 

[3] The court below considered the nature of the services ren- 
dered by appellants, and divided the same into two classes, awarding 
compensation for one class of service and denying it as to the other. 
In so far as fées were given, the order must be affirmed, because no 
abuse of discrétion is shown, and questions of amount are properly 
and peculiarly within the knowledge of the judge acquainted with the 
litigation during its entire progress. 

[4] Whether the déniai of any compensation for certain services 
was proper dépends primarily upon the rtiles which justify and gov- 
ern grants of fées to counsel in cases of this kind. They are stated 
generally in Hobbs v. McLean, 117 U. S. 582, 6 Sup. Ct. 870, 29 L. 
Ed. 940, and in Buell v. Kanawha, etc., Co. (D. C.) 201 Fed. 767 
(with a very complète citation of décisions). The matter is summed 
up in Harrison v. Perea, 168 U. S. at page 325, 18 Sup. Ct. at page 
134, 42 E. Ed. 478, where an allowance to a soliciter was approved 
because "by the exertions of the solicitor the fund was recovered, and 
it was properly made to bear some portion of the expense of its ad- 
ministration. The amount was within the judicial discrétion of the 
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court, and in fixing that amount the trial court could proceed upon 
its own knowledge o£ the value of the solicitor's services." This is the 
reason for the gênerai rule that one who is jointly interested with 
others in trust property, and in good faith maintains for himself and 
the others the necessary litigation to save it from waste and to secure 
its proper application, is entitled to reimbursement of his expenses 
(e. g., largely counsel fées) out of the fûnd to be administered. Lamar 
V. Hall, 129 Fed. 83, 63 C. C. A. 521. 

Applying the rules thus stated to the matter in hand, the question 
becomes one of fact as to whether the services for which the lower 
court refused any compensation did or did not tend to produce or 
conserve the fund, or to secure its proper and lawful application. 
Whether any particular service or kind of service responds to thèse 
tests is also a matter peculiarly within the knowledge of the trial judge. 
We hâve examined the record, and in no substantial respect do wq 
differ from the lower court. It is certainly impossible to discover abuse 
of discrétion. 

[5] The appeal brings up also the propriety of refusing reimburse- 
ment to appellants for a large part of their bill of expenses. Appel- 
ants were entitled only to their reasonable and necessary disburse- 
ments. How many of the items stated were both reasonable and nec- 
essary is a question of fact, as to which this record is barren of 
évidence justifying disagreement with the trial judge. 

The order is affirmed, with costs. 



SBWOHULIS T. LEHIGH VALLEY COAL CO. 
, (Circuit Court of Appeals, Second Circuit. April 11, 1916.) 
No. 193. 

Oquets <S=>344 — Fedkbal Cotjbt — Distbict Coubt — Seevice of Summons. 
Rev. St. V. S. § 914 (Comp. St. 1913, § 1537), déclares that the practice, 
pleaditigs, and forms and modes of proeeeding in civil causes, other than 
equity and admiralty causes, in the Circuit and District Courts, shall con- 
fonn, as near as may be, to the practice, pleadlugs, and forms and. 
modes of proeeeding existing in the state courts within which such Circuit 
or District Courts are held. This statute succeeded Act Cong. Ma:y 19, 
1828, c. 68, §1,4 Stat 278, declaring that the forms of mesne process and 
the forms and modes of proceedlngs in some of the courts of the United 
States shall be the same as those used In the state courts. In the state 
of New York, summons issulng out of the Suprême Court of the state may 
be served any place within the state ; the Suprême Court belng consideretl 
one tribunal, operatlng through many parts. Défendant, who had no 
office nor agent and transacted no business within the Eastern district of 
New York was served by delivery of a eopy of summons on his agent in 
the Southern district Held that, as the last statute should be con- 
strued In light of the prior act, such service was unavailing, notwith 
standing the mode of serving process cornes under the category of practice, 
for the provision is not intended to confer jurlsdictlon, but merely to 
regulate the practice, and, until jurlsdietion is acquired, does not apply ; 
this being particularly true in vlew of the limitation of the powers of the 
marshal to exécute writs only throughout his district declared by Rev. 
St. U. S. S 787 (Comp. St. 1913, § 1311). 

[Ed. Note. — For other cases, see Courts, Cent Dig. | 917; Dec. Dig. 
®=»344.] 



^-^Fnr other cases see same toplc 4 KEY-NUMBBR In ail Key-Numbered Digests & Indexe» 



SEWCHULIS V. LEHIGH VALLEY COAL CO. 423 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action by Charles Sewchulis against the Lehigh Valley Coal Com- 
pany. There was a judgment or order setting aside service of sum- 
mons, and plaintiff brings error. Affirmed. 

Writ of error to review a judgment or order which set aside the 
service of a summons issued out of the District Court in an action at 
common law, and served by delivering a copy thereof to an authorized 
agent of the défendant at his office in the Southern district of New 
York. Défendant had no office nor agent, and transacted no business, 
within the Eastern district. 

Baltrus S. Yankaus, of New York City (Erank J. Eelbel, of New 
York City, of counsel), for plaintifï in error. 

Allan McCulloh, of New York City (Clifton P. Williamson, of New 
York City, of counsel), for défendant in error. 

Before COXE and ROGERS, Circuit Judges, and HOUGH, Dis- 
trict Judge. 

HOUGH, District Judge. The sole question for review is whether 
by virtue of section 914, Rev. St. U. S. (Comp. St. 1913, § 1537), a 
summons issuing out of any District Court of the United States with- 
in the State of New York may be served anywhere within said state, 
and jurisdiction secured thereby. 

The argument for this proposition is that, since said section déclares 
that "the practice, pleadings and forms and modes of proceeding in 
civil causes [in the District Courts] shall conform as near as may be 
to the practice and forms and modes of proceeding existing at the 
time in like causes in the courts of record of the state within which 
[said District Courts] are held," therefore the summons of any Dis- 
trict Court sitting in the state of New York is as a matter of prac- 
tice properly served at any place within the limits of the state, because 
such service may be made of a summons issuing out of the Suprême 
Court of the state. 

The structural resemblance between the Suprême Court of New 
York and the four District Courts of the United States sitting in that 
state is very slight. The state court is one tribunal operating througfî 
many parts, sessions, or terms, and having a jurisdiction coextensive 
with the limits of the state. The District Courts are wholly sepârate 
tribunals, whose territorial jurisdiction does not extend beyond the 
district boundaries. Admittedly the mode of serving process cornes 
under the category of practice and the state court custom may there- 
fore be followed. Amy v. Watertown, 130 U. S. 304, 9 Sup. Ct. 530, 
32 L. Ed. 946. 

But there is a wide différence between the method of serving a 
summons and the effect of such service when made. The first relates 
to the "form, manner, and order of conducting and carryingon suits." ^ 

1 This is the définition of "practice" in Bouvier's Law Dictionary, which 
in Kring v. Missouri, 107 U. S. 231, 2 Sup. Ot. 443, 27 L. Ed. 506, is said to be 
"the best work of the Ijind in this country," 
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The effect of the formai act called "service" is not a question of prac- 
tice at ail, but one of jurisdiction, and jurisdiction in turn must be 
tested by substantive law. The portion of the Revised Statutes under 
considération is the successor of the Act of Congress of May 19, 1828, 
c. 68, § 1, 4 Stat. 278, which declared that "the forms of mesne process 

* * * and the forms and modes of proceedings in suits in [certain] 
courts of the United States * * * shall be the same * * * 
as are now used in the highest court of original and gênerai jurisdic- 
tion of the" States in which the fédéral courts are situated. In respect 
of this statute it was held in Bath County v. Amy, 13 Wall, at page 
250, 20 L. Ed. 539, that: 

"It was a process act, désignée! only to regiilate proceedings in the fédéral 
courts after tbey had obtained jurisdiction; not to eularge tteir jurisdiction. 

* * * It is quite too inuch to infer froni this [statute] an enlargemeut of 
jurisdiction, or an adoption of ail the powors of the state courts." 

Section 914 must be construed in the same manner. 

It may be further noted, as a necessary, if somewhat astonishing, 
resuit of the argument for the plaintiff in error, that the construction 
of the statute contended for would enable the District Court, by in- 
trusting a summons to a private person, instead of to the marshal, to 
enlarge its jurisdiction to the limits of a state which contains four 
districts. By section 787, Rev. St. U. S. (Comp. St. 1913, § 1311), 
the marshal is empowered only to "exécute throughout the district ail 
lawful precepts directed to him and issued under the authority of the 
United States." Obviously, therefore, the marshal of the Eastern dis- 
trict can serve no summons within the Southern district; and it is 
certain that no law exists giving to a private person an authority in this 
regard which the marshal does not possess. 

The judgment below is affirmed, with costs. 



GALLE et al. v. HAMBURG ASIERIKANISCHE PACKBTFAIIRT ACTIEN 

GESELLSCIIAFT. 

(Circuit Court of Appeals, Second Circuit. Aprll 11, 1910.) 

Ko. 210. 

1. APPEAL AND ErBOR "@=>1011(1) REVIEW — FiNDINOS. 

A flndlng of the trial court on contlictlng évidence lias the effect of a 
verdict, and caïuiot be disturbed on appeal. 

[Kd. Kote. — For other cases, see Appeal and Error, Cent. Dig. §§ 3983- 
3988 ; Dec. Dig. ©=1011(1).] 

2. SnippiNCx <g=>132(6) — Caruiage of Goods — Actions — Evidence. 

In an action for injuries to cheeses damaged during océan transporta- 
tlon, the question whether the injuries were caused by the périls of the 
sea or the uuseavvorthiness of the vessel held for the Jury. 

[Ed. Note.— For other cases, see Shlpplng, Cent. Dig. § 487; Dec. Dig. 
<S=>132(6).] 

3. EsTOPPEL <S=>88(1) — "EsTOPPEL IN rAis"— How Raised. 

Where an océan carrier decllued settleuient of claim for injuries to 
cheeses shipped In one of its vessels, suggesting that the loss resulted 

^=3For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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from sea water, it is iiot, the complaint having generally charged négli- 
gence. esto])].ierl to s-'et up tliat the iiijury oecurred through leakage of a 
fresli-water tank occasioiied by heavy seas, for au "estoppel in pais" ans- 
es only from sutli iicts and déclarations as induce another to change his 
position, and in sucli case the shipper did net change his position. 

[l'kl. Xote.— For other cases, see Estoppel, Cent. Dig. §§ 2.35-238, 240 ; 
Dec. Dig. ®=88(1). 

I"or other définitions, see Words and Phrases, First and Second Séries, 
Estoppel in Pais.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Edward C. Galle and others against the Hamburg Amer- 
ikanische Packetfahrt Actien Gesellschaft. Judgment for défendant, 
and plaintiffs bring error. Affirmed. 

This action was brought to recover for injury to certain cheese laden on 
steamship Hamburg, belonglng to défendant in error, and alleged in the 
eoniplaint to hâve beeu damaged "through the négligence and carelessness of 
the défendant in stowing and carryiug tliem." ïhe case was by stipulation 
tried vvitbout a jury, and the judge tound as a fact that the cheese was injured 
by leakage from a f resh-water tank ; that in respect of this tank the Hamburg 
was seaworthy when she begau her voyage ; that the leakage and conséquent 
damage were caused by péril of the sea (i. e., heavy weather) ; and that 
therefore the loss complained of was within the e.xception of the bill of lading. 

Griggs, Baldwin & Baldwin, of New York City (Martin Conboy, 
of New York City, of counsel), for plaintifîs in error. 

Haight, Sandford & Smith, of New York City (Edward Sandford, 
of New York City, of counsel), for défendant in error. 

Before COXE and ROGERS, Circuit Judges, and HOUGH, Dis- 
trict Judge. 

HOUGH, District Judge. [1,2] This being a common-law ac- 
tion, the findings of fact of the trial judge hâve the effect of a ver- 
dict, and the weight of évidence is not a subject of considération in 
this court. Flagler v. Kidd, 78 Fed. 341, 24 C. C. A. 123; Kruger 
V. Constable, 128 Fed. 908, 63 C. C. A. 634; Schraid v. Dohan, 167 
Fed. 804, 93 C. C. A. 194; Edenborn v. Sim, 206 Fed. 275, 124 C. C. 
A. 339. There was évidence that the tank in question did not leak 
until after five or six days of heavy weather had been encountered. 
This alone is sufïicient to hâve required the submission of the ques- 
tion of seaworthiness to a jury, had there been no waiver of that 
method of trial. The court having found what a jury might hâve 
found, the fact so ascertained cannot be controverted in this court 
— whatever may be hère thought of the weight of testimony. This 
rule of law renders unnecessary a considération of assignments of er- 
ror based upon the admission of certain other and merely cumulative 
évidence. 

[3] There is one point advanced requiring further considération. 
It is contended that because the défendant, when presented with 
plaintiff's demand (nearly a year before action brought), declined 
settlement in a letter containing the suggestion (it was no more) 
that the loss complained of resulted from sea water, therefore de- 
fendant is estopped from deffending in this suit on the ground that 
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it was a fresh-water tank that by leakage injured cargo. Undoubted- 
ly a part of the gênerai rule is as stated in Railroad Co. v. McCarthy, 
96 U. S. 258, 24 L. Ed. 693, that : 

"Where a party gives a reason for lils conduet aud décision toucliing any- 
thiiig Involved in a coutroversy, lie cannot, after litigation lias begun, cliange 
liis ground, and put his conduet upon anotlier and différent eonsideration." 

This court has considered the décision jiist cited in Goodman v. 
Purnell, 187 Fed. 94, 109 C. C. A. 408, and the subject in Burton 
V. Berthold, 166 Fed. 416, 92 C. C. A. 168. See also Hine v. New 
York, etc., Co., 73 Fed. 852, 20 C. C. A. 63. In each of thèse cases 
we hâve expressly or impliedly insisted upon the reason of tlie rule be- 
ing apparent in order to justify its apphcation. That reason is well 
shown in Davis v. Wakelee, 156 U. S. at page 691, 15 Sup. Ct. at page 
559, 39 L. Ed. 578, where the appellant (Davis), having in a previous 
légal proceeding succeeded in upholding the vahdity of a certain 
judgment, contended in the cause then under considération that it 
was invahd. Brown, J., said : 

"It is contrary to the flrst priuciples of justice that a man should obtain 
an advantage over his adversary by assertlng and relying upon the validity ot 
a ]udgnaent against liimself, and iu a subséquent proceeding upon such 
.iudgment" claim it to be invalid, 

Estoppel in pais only arises from such acts and déclarations as 
by reasonable intendment induce another to alter his position inju- 
riously to himself, or enable the first party to reap a personal benefit 
from what was said or donc. This case falls far short of measuring 
up to the rule. There is no évidence that plaintiff relied upon the 
statement made, or changed his position by reason thereof, of which 
perhaps the best évidence is the form of the complaint, which as- 
signs an act of négligence having no necessary or apparent relation 
to water, either fresh or sait. 

The judgment is affirmed with costs. 



COOK V. FLAGG. 

(Circuit Court of Apiieals, Second Circuit. May 24, 191(!.) 

No. 297. 

1. TiuîSTs ©=104 — c;rf,ation of Trust — Trusts î3x IIai.efioio. 

Where through nilsrepresentations as to a sclienie for spéculation on 
the Stock Exchange, which was carried out, défendant acquired posses- 
sion of nioneys of others, thougli he had no transactions on the Exchange, 
he Is a trustée ex nialeflcio. 

[Ed. Note.— For other cases, see Trusts, Cent. I)ig. § 155; Dec. Dig. 
<S==>104.] 

2. KeCKIVEKS <S=5l!) — ApPOINTIŒNÏ — RlCiJlï to ArP0INTME.N'T. 

Where the daims against défendant, arislng out of transactions with 
coniplainant and others, greatly exceeded the funds in his possession, and 
it was. contended that défendant was a trustée ex maleficio, a receiver to 
hold tlie fimd pending litigation will be appointed, partlcularly iu vlew 
of the fact of defeudant's prlor conviction of using the mails to defraud 

<g=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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în connection with the scheme by which he obtained possession of the 
funds. 

[Ed. Note. — For other cases, see Receivers, Cent. Dlg. § 27; Dec. Dig. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill by Ellsworth E. Cook against Jared Flagg. From an order ap- 
pointing a receiver pendente Hte of a fund consisting of moneys and 
securities in the hands of défendant, défendant appeals. Affirmed. 

M. W. Littleton, of New York City, for appellant. 
G. E. Roe, of New York City, for appellee. 

Before COXE and WARD, Circuit Judges, and MAYER, District 
Judge. 

MAYER, District Judge. The opinion of Judge Hough renders 
unnecessary an extended analysis of the voluminous pleadings and 
affidavits. 

[1] The substance of the bill is that Flagg, not a member of the 
Stock Exchange, devised a fraudulent scheme for speculating in 
stocks; that on the faith of his représentations plaintifF and many 
others intrusted him with their money to the extent of an estimated 
aggregate of $1,100,000; that Flagg never had any real transactions in 
the purchase or sale of stocks ; that the amount obtained by Flagg 
from plaintiff at différent dates and by virtue of the fraudulent repré- 
sentations aggregated $10,020, only $2,800 of which was paid over to 
plaintiff, and then as pretended profits, when there were no profits ; 
that ail the représentations made by Flagg were false, and known by 
him to be false ; that the money obtained from others than plaintiff 
was so obtained on similar représentations ; that the funds are rningled ; 
and that some $200,000 in Flagg's control will fall short of satisfying 
the aggregate claims of $1,100,000. The relief prayed for is an injunc- 
tion, the appointment of a receiver, an ascertainment of the claims to 
the fund, and an appropriate distribution. 

In a letter to Mr. Goodwin, Assistant Attorney General, dated Au- 
gust 25, 1909 (referred to in one of the moving affidavits), Flagg, in 
explaining his method of doing business, in order to satisfy the officiais 
that he was not using the mails unlawfully, stated: 

"Every dollar of the securities and the cash deposited wlth Mr. Flagg by ail 
the CTistomers belong to them, and not to Mr. Flagg. Mr. Flagg is merely n 
broker, and is handling his customers' funds, and is charged with the handling 
of cash and securities as a flduciary." 

In opposition to the motion, Flagg filed an answer and an affidavit, 
setting forth that his transactions with Cook and others were legiti- 
mate, and vigorously taking issue with the condemnatory allégations 
of the moving papers. 

We think the bill states a cause of action in equity in that Flagg 
became Cook's trustée ex maleficio. Pomeroy's Equity Jurisprudence 
(3d Ed.) § 1053; In re Berry, 147 Fed. 208, 77 C. C. A. 434; United 
States V. Carter, 172 Fed. 1, 96 C. C. A. 587, affirmed, 217 U. S'. 
286, 30 Sup. Ct. 515, 54 L. Ed. 769, 19 Ann. Cas. 594; Marshall \. 
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de Cordova, 26 App. Div. 615, 50 N. Y. Supp. 294. There is a trust 
fund ex maleficio participation in which by many people similarly 
situated is necessary in order to hâve a just distribution. While the 
fund is created in a différent way from that in Gufifanti v. National 
Surety Ce, 196 N. Y. 452, 90 N. E. 174, 134 Am. St. Rep. 848, the 
ultimate principle is the same. 

[2] There being a cause of action in equity, the next question is 
whether the court abused its discrétion in appointing a receiver. The 
mère déniai by a défendant of what is alleged against him by a plain- 
tifï, is not enough to justify the court in refusing to extend its protec- 
tive arm. 

Hère was a situation where the fund in hand was far less than neces- 
sary to satisfy the total of claims which could be ma:de. The de- 
fendant had been convicted of a crime against the United States for 
using the mails to invite just such transactions as that with plaintiff. 
It was alleged that he was financially irresponsible and there was no 
reason to doubt that allégation and no affidavit of any disinterested 
person to the contrary. If no injunction issued, défendant could do 
what he pleased with the fund, and at the end of a litigation plaintiff 
and those similarly situated might hâve their labor for their pains. 
On the other hand, if défendant succeeded on the trial, the sole injury 
to him would be the delay caused by the lawsuit, the expéditions dis- 
position of which could and can be had without difficulty, if défendant 
himself is diligent. 

It seems to us that the District Judge was right, and, had he de- 
nied the motion, grave injustice might hâve been visited upon those 
who claim to hâve been defrauded. It will be understood that we do 
not pass on the merits of the issues which are now being tried, in- 
cluding the complicated transactions in dispute arising out of the 
System which défendant urgently contends are legitimate. We are 
considering solely the order hère under review on the papers as they 
were presented to the District Court. 

The order is aftiimed, with costs. 



FKIEDMAN V. UNITED STATES à2d 

FRIBDMAN v. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. June 15, 1016.) 

No. 1163. 

1. Receivino Stolen Goods (©=2 — Propeety Subject — Interstate) Com- 

merce. 

Act Feb. 13, 1913, c. 50, 37 Stat. 670 (Comp. St. 1913, §§ 8603, 8604), 
reaclies goods that are being transportée), altbougla the i)roperty of the 
carrier transporting them. 

[Ed. Note. — For other cases, see Receiving Stolen Goods, Cent. Dig. § 
4 ; Dec. Dig. .©=2.] 

2. Receiving Stolen Goods <S==>2 — Ini'erstate Commerce. 

Goods that bave been transported are nnder the protection of Act Feb. 
13, 1913, uutil tbey hâve reached tlieir ultimate destination, and the act 
in this light Is eonstitutional. 

|Kd. Note. — For other cases, see Receiving Stolen Goods, Cent. Dig. § 
4; Dec. Dig. <®=>2.] 

3. Receiving Stolen Goods <S=32 — Statutes — Offenses. 

One receiving goods Iviiowing tliem to be stolen takes the risk of their 
liaving been stolen while in tho course of Interstate commerce, so as to 
bring the receiver within Act Feb. 13, 1913. 

[Ed. Note. — For otlier cases, see Receiving Stolen Goods, Cent. Dig. § 4 ; 
Dec. Dig. <g=o2.] 

In Error to the District Court of the United States for the District 
of Massachusetts ; Jas. M. Morton, Judge. 

Joseph Friedman was convicted of unlawfully receiving and con- 
cealing stolen goods while part of an Interstate shipment, and he 
brings error. Affirmed. 

Guy A. Ham, of Boston, Mass. (C. A. Dunham, of Boston, Mass., on 
the brief), for plaintifï in error. 

James S. Allen, Jr., Asst. U. S. Atty., of Boston, Mass. (George W. 
Anderson, U. S. Atty., of Boston, Mass., on the brief), for the United 
States. 

Before PUTNAM and DODGE, Circuit Judges, and BROWN, 
District Judge. 

PUTNAM, Circuit Judge. This indictment was laid under the act 
of February 13, 1913 (37 Stat. 670, c. 50 [U. S. Comp. St. 1913, §§ 
8603, 8604]), charging the défendant with unlawfully receiving and 
concealing certain brasses stolen from a box car at Springfield while 
constituting a part of a shipment from Concord, N. H., to Spring- 
field, Mass. The merchandise belonged to the Boston & Maine Rail- 
road, and was a part of its cars being forwarded to the repair shops 
of the railroad corporation. 

[1] Claim is made that, as this material was carried without com- 
pensation, and was ail the time the property of the Boston & Maine 
Railroad, it was not within the statute. However, as it was being trans- 
ported as freight, it was within the letter of the statute, and we 
know of no reason which takes it out of it. The same words are often 

€=3For otbtsr cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



430 233 FEDERAL EKPORTEB 

used in many diflferent sensés, but this word is appropriate for the 
application made of it hère. 

[2] Once in interstate commerce, we think the goods transported as 
freight retained the character thus acquired, and were under the pro- 
tection of the act, like mail matter, until they reached their ultimate 
destination. 

[3, 4] The plaintiff in error fails to satisfy us that the act, thus un- 
derstood, violâtes any constitutional provision. Whoever receives 
stolen goods, knowing them to be stolen, takes the risk, in our opinion, 
of their having been stolen during transportation in interstate com- 
merce and of their being thus within the protection of the act. 

The plaintiff in error also fails to satisfy us that there was preju- 
dicial error in any of the exclusions of testimony to which he excepted. 

The judgment of the District Court is affirmed. 



GOEDON et al. v. TURCO-HALVAH CO., Inc., et al. 

(District Court, S. D. New York. November 30, 1915.) 

No. 12/51. 

L Patents ©=326(4) — Infbingement— Contempt — Evidence. 

Ttie existence of a subséquent patent for au article said to be pro- 
duced in contempt of a final decree in an infringement suit is most nia- 
terial in proceedlng to punish for such contempt, for it is presumed tliat 
the subséquent patent cannot in any way violate the earlier patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 615-619 ; Dec. 
Dig. <S=»326(4).] 

2. Patents <®=326(4) — Infkingemenïs — Contempt. 

When substantial différence exists between an article the manufacture 
of which was enjoined as infiinging a patent, and an article the manu- 
facture of which is claimed to be in contempt of the decree, the court 
will not try a new patent case in the contempt proceeding, but will remit 
plaintiff to a new action, or application for supplementary injunction. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 615-619; Dec. 
Dig. <g=>326(4).] 

3. Patents <S=5251 — Infeingement — ^Wiiat Oonstitutes. 

Where a patent for a food product set forth one of the éléments as 
cottonseed cil, it covers no product but that made of cottonseed cil, and 
a similar food product made of another oil is not an infringement. 

[Ed. Note — For other cases, see Patents, Cent. Dig. § 391; Dec. Dig. 
<S=»251.] 

4. Patents ©='251 — Infringement^Food Peoduct. 

Where a patent for a bleached sweetmeat compound showed that it 
was to be composed partly of oily matter, and specifled whitish peanut 
butter as the oily matter, a: subsequently pateuted compound substituting 
a différent oily matter is merely a patent for an improvement, and the 
manufacture of such compound without the consent of the original 
patentée is an infringement. 

[Ed. Note— For other cases, see Patents, Cent. Dig. § 391; Dec. Dig. 
<S=251.] 

5. Patents ©=326(4)— Inpringements — Proceedings. 

Where an Injunction issued to restrain infringement of a patent is 
viola ted, no steps will be taken to punish on the criminal side of the 

©=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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court, except on interposition of tlie United States attorney; but the 
District Court will ascertain the damages, loss of profits, etc. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 615-619; Dec. 

Dig. ©=5326(4).] 

In Equity. Bill by George S. Gordon and others against the Turco- 
Halvah Company, Incorporated, and another. On motion to punish for 
contempt of an injunction issued pursuant to a consent decree. Cause 
referred to master. 

Maurice Block, of New York City, for complainants. 
James H. Griffîn, of New York City, for défendants. 

HOUGH, District Judge. This proceeding to punish for contempt, 
though begun by an order to show cause against ail of the défendants 
herein, appears to afïect only the Turco-Halvah Company, Incorpo- 
rated, and Nathan Radutsky; thèse being the only défendants served 
so far as the papers before me show. The decree, infringement of 
which is complained of, counts upon two patents, the Gordon patent 
(1,063,533) and the Wolf patent (1,074,483). 

The decree rests upon a consent which is of record, and both the 
decree and the injunction follow the consent. By it thèse défendants 
specifically agrée not only to abstain from "directly or indirectly mak- 
Ing * * * any candy * * * containing the inventions described 
and claimed in" said letters patent or either of them, but "any candy or 
food products like or similar to those that [said défendants] or any of 
them hâve heretofore made." 

A more comprehensive decree cannot be imagined. The plaintiffs as 
matter of fact make tmder their patents a candy consisting of about 
one half in volume of sugary matter and the other half in volume of 
oily matter, the whole being bleached by the infusion of a small quan- 
tity of soap root. The sugary half of plaintiffs' product is made of 
glucose and sugar, and the oily half of sésame, cottonseed oil, and 
peanut butter. There is no différence between what the plaintiffs hâve 
long made, what the défendants agreed to abstain from making, and 
what the défendants are now making, except the substitution of maize 
oil for cottonseed oil as a part of the oleaginous half of the delicious 
compound known as Halvah. '• 

[1] Défendants justify their présent proceeding by averring that 
they are not violating either patent in suit, because they operate under 
the Roselle patent (1,154,059), which was applied for and obtained 
after the consent decree hereinabove referred to. Undoubtedly the 
existence of a subséquent patent which reads upon an article said to 
be produced in contempt of a final decree is a most material pièce of 
évidence. This is because the presumption of validity which attaches 
to every patent créâtes a presumption that the subséquent patent can- 
not be in any way a violation of the rights of an earlier patentée. 

[2] It is also admittedly true that, when any substantial différence 
exists between the article once declared by decree to be an infringe- 
ment and the article complained of as contemptuous, the court will not 
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try a new patent case in a contempt proceeding, but will remit the party 
plaintiff to a new action, or perhaps an application for a supplementary 
injunction (a practice which seems to be growing, and which I person- 
ally look upon with favor). 

[3] Applying thèse principles to the patents nientioned in the final 
decree herein, it is seen that the Wolf patent is for a food product, the 
éléments of which are specifically set forth in each claim, and one 
élément especially mentioned is always cottonseed oil. I am not pre- 
pared to hold that, where one élément of a composition of matter is 
a particular kind of oil, the patent is violated by another product which 
substitutes an entirely diiïerent oil. The Wolf patent is most spécifie, 
and I doubt whether it covers anything but a product containing cot- 
tonseed oil, even though other oils look the same, taste the same, and 
would make just as good candy. 

[4] I do not think that this kind of argument applies to the Gordon 
patent. The second claim of that patent is for "a bleached sweetmeat 
compound composed of approximately 35 per cent, corn syrup, 15 per 
cent, granulated sugar, and 50 per cent, of a whitish peanut butter." 
The spécification shows that the peanut butter is the oily matter, and 
the resuit is in the spécification particularly denominated "the Turkish 
sweetmeat known as Halvah." 

Under the Gordon patent, therefore, the question is this: Was 
Roselle entitled to a patent over Gordon, by substituting in the oily 
half of bis compound a proportion of maize oil, instead of ground 
peanuts? If the Gordon patent ever should bave been granted, I 
think Roselle was entitled to a patent for this change ; but it could 
never be anything more than an improvement over Gordon, so that, 
giving full weight to the Roselle patent, it still remains true that 
Roselle must pay tribute to Gordon, and since the plaintiffs own 
the Gordon patent, and the défendants operate under the Roselle pat- 
ent, défendants hâve no right to make their improved Halvah with- 
out paying tribute to the original Gordon patent for Halvah. 

The morals of this case do not bolster up the défendants' side. It 
is quite évident that they agreed to respect the Gordon and Wolf pat- 
ents and submitted to a decree to that effect, ail the while intending to 
keep on making Halvah by partially substituting one kind of grease 
for another. They did not intend to make any différence in taste, for 
the plaintiffs' cottonseed oil élément is notoriously inert and tasteless, 
and the défendants' maize oil élément is in the opinion of Roselle, the 
patentée and affiant for défendants herein, rendered tasteless by heat- 
ing. In short, défendants hâve from the time this consent decree was 
entered intended and contrived to keep the letter and évade the spirit 
of their own contract and the decree and injunction founded thereon. 
For présent purposes I think they bave succeeded so far as the Wolf 
patent is concerned, but as to the Gordon patent they are in my judg- 
ment in contempt. 

[5] Under existing practice no steps will be taken to punish on the 
criminal side of the court, except on the interjjosition of the United 
States attorney; but this court will proceed civilly to ascertain the ex- 
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penses, damages, and loss of profits that the plaintiffs hâve been put 
to by reason of the actions of the défendants served with this order 
to show cause. For the purpose of ascertaining such damages, ex- 
penses, and loss of profits, the matter will be referred to Frank J. 
Kent, Esq. 



PRESIDENT STJSPENDER CO. v. MACWILLIAM. 
(District Court, S. D. New York. January 10, 1916.) 

1. Trade-Marks and Trade-Names iS=»33 — Co>^veyanc'e. 

There is no sucli tliing as the conveyance of a trade-mark in gross, but 
it must as a matter of law be appurtenant to a bu.slness. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 37; Dec. Dig. ®=333.] 

2. Trade-Mariîs and Trade-Names iS=>3,'î — Coxveyances — Effect cf. 

Where, by written instrument, a business, the good will and ail tangible 
assets are conveyed, a trade-mark appurtenant to such business is also 
conveyed. 

[Ed. Note.- — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 37 ; Dec. Dig. iS=J.33.] 

3. Trade-Marks and Trade-Names <®=:»35 — Convetances — Effect of. 

An inventer of a new suspender, who licensed plaintiff to manufacture 
same, conveyed his business as well as the good will and trade-mark. 
Plaintiff greatly extended the business, by advertising the suspenders 
which were sold under the name "Président" with a tricolored band 
around the web. Held that, on expiration of the patent, plaintiff retained 
the trade-mark in the name "Président," and the right to use the de- 
scriptive band, though the patent became public property. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 39, 40 ; Dec. Dig. ©=35.] 

4. Trade-Marks and Trade-Names <g=>3ô — Right to Trade-Mark. 

In such case, plaintiff is after expiration of the patent entitled to the 
trade-mark, where its value lay, not in the worth of the patent, but In 
plaintiff's advertising campaign by which large numbers of the suspenders 
were sold. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 39, 40; Dec. Dig. «=35.] 

5. Trade-Marks and Trade-Names ©=35 — Kigiit to Trade-Mark. 

In such case, the fact that plaintiff in the course of years associated 
the name "Shirley" with the name "Président," so that the trade-mark 
became "Shirley Président," does not diminish its rights. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 39, 40 ; Dec. Dig. <S=35.] 

6. Trade-Marks and Trade-Names ©=37 — What CoNSTiTCTE,g. 

The word "Président," used in connection with suspenders, Is not a 
descriptive term and niay be the subject of trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 11 ; Dec. Dig. ©=7.] 

7. Trade-Marks and Trade-Names ©=35 — Right to Trade-Maek — Pay- 

MENT OF Advertising. 

In such case, though défendant bore a part of the cost of the advertis- 
ing campaign which caused the extensive sale of the suspenders, that 

©=5For other cases see same topic & KBY-NtJMBER in aU Key-Numbered Digesta & Indexes 
233 F.— 28 
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fact does not entitle liim to use tlie trade-inark ; his compensation liaving 
been received in in(;reased royalties. 

[Ed. Note.— For other caseia. see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 39, 40 ; I>ee. Uig. ®=35.] 

8. Trade-Mauks and Tkade-Names <®=370(1) — Ukfaib Compétition — Wiiat 

constitutes. 

]:)efendant. tliouKli plaintlff had no trade-niark in tlie name under wliicli 
its ffoods werc sold. cannot so dress its own goods as to deceive tlie pub- 
lic Into belleviii.i; tliey are purchasing those of plalntiff. 

[Ed. Note.—For otlier cases, see Trade-Marks and Trade-Names, Cent. 
Uig. § 81 ; Dec. Dig. <S=»70(1).] 

9. I'atents <©=»71 — Validity— Anticipation. 

Wliere a de.sign patent for suspeiiders accompanied by drawings suf- 
ficiently showed liow they were luade, there is no invention in a subsé- 
quent meehanical patent whieli is a mère expansion of the former. 

[Ed. Note.— -For other cases, see Patents, Cent. Dig. § 63; Dec. Dig. 
®=71.] 

In Equity. Suit by the Président Suspender Company against Hugh 
G. Macvvilliam, who counterclaimed. Decree for complainant. 

Final hearing in equity ; suit between citizens of différent states ; 
action for unfair compétition, for infringement of trade-mark, and 
also for infringement of Adams patent 687,188, assigned to plaintiff. 

Robert Cushman, of Boston, Mass., for plaintifï. 
W. P. Preble, of New York City, for défendant. 

HOUGH, District Judge. Plaintiff is a corporation which prier to 
1914 was known as the C. A. Edgarton Manufacturing Company. It 
has for many years been engaged in the manufacture and sale of sus- 
penders and garters, and possibly other similar articles. Its corporate 
existence has been continuons, and it will hereaf ter be called the "Prés- 
ident Company." 

Plaintiff's position, summarily stated, is that as the owner of the 
patent in suit it uses the invention thereof in the manufacture of what 
it calls and sells as "Président Suspenders" ; that it has an estabhshed 
trade-mark in the name "Président" as applied to suspenders as evi- 
denced by registration and established by long user in connection with 
its business ; and that défendant has lately begun to manufacture and 
offer for sale a suspender of his own make which he calls by the trade- 
name "Président," dresses or prépares for sale in a manner similar to 
that long employée! by plaintiff, and embodies in his style of suspender 
the invention of the Adams patent. 

It is conclusively proven, and indeed almost admitted, that the al- 
leged infringing article (Macwilliam's suspender) is in ail material re- 
spects substantially a copy of what défendant has made for at least 
14 years. 

This litigation grows eut of an agreement made between plaintiff and 
défendant on October 1, 1898, a pièce of légal draughtsmanship good 
enough to withstand criticism under almost any circumstances, yet not 
drawn with sufficient foreknowledge of the unexampled pecuniary suc- 
cess that lay before the humble invention of a pair of cord back sus- 

(Ê=3For other cases see same topio & KEY-NUMBBR in a!l Key-Numbered Digests & Indexes 
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penders. The parties to this litigation and to that contract are (in a 
very true sensé) hère quarreling over the business unexpectedly created 
by the aforesaid patent and remaining to be fought over upon the ex- 
piration thereof. 

For some time prior to 1898, Macwilliam was engaged in business in 
St. Paul, Minn. On August 16, 1898, there was issued to him patent 
No. 609,286 for a pair of suspenders. It was proven that even in a 
small way MacwilHam could make this patented suspender and profit- 
ably sell it at 50 cents. By October 1, 1898, he could be fairly said 
to hâve an estabHshed but small business in this patented article. The 
patent itself was said at bar to hâve been the subject of some litigation 
in which success attended the patentée. If this is true, it was not of 
sufficient importance to give rise to any reported case. See Shepard's 
Digest of Contested Patents. On the date last mentioned, Macwil- 
liam granted to the Président Company a license, exclusive (except as 
to the State of Minnesota, wherein he had previously made other ar- 
rangements with a fîrm mentioned in the contract) "to manufacture and 
sell within the United States, to the end of the term for which said 
letters patent were granted, suspenders containing said patented im- 
provements," subject to certain conditions of which the material ones 
are as f ollows : 

(a) That Macwilliam should turn over and transfer to the Président 
Company "the good will of his présent business of manufacturing 
and selling said suspenders within the United States, and ail orders 
he now has or may hereaf ter take within the United States, for the 
said suspenders." 

(b) That Macwilliam will not manufacture or sell suspenders con- 
taining said improvements within the United States during the term 
of said license. 

(c) That the Président Company should pay Macwilliam a royalty of 
25 cents for each dozen pairs of suspenders containing said patented 
improvement and sold by it, which royalty, however, should not be 
less thah $300 for the first quarter year of the life of the license, and 
should never thereafter be less than $2,000 per annum. 

After the exécution of this agreement, Macwilliam closed out his 
business in St. Paul, shipped to plaintiff his stock in trade, and there- 
after and until the expiration of the patent took no part in and exer- 
cised no supervision over the business of making suspenders. By agree- 
ments, the nature of which is not shown in this litigation, he contrib- 
uted toward a very extensive advertising campaign on behalf of his 
suspender, for which he had prior to the grant of his patent devised 
and used the arbitrary name "Président" ; and he had also at the same 
early period habitually put a paper band bearing the colors of the 
American flag around the web of each pair of his suspenders. 

This name and distinctive dressing furnished material for adver- 
tising efforts toward which for approximately one-half of the life of 
the patent Macwilliam contributed two-sevenths and plaintiflf five- 
sevenths. 

The expense of advertising was very large, but as a resuit thereof, 
and not at ail in my opinion as the resuit of any peculiar merit in 
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Macwilliam's invention, the business of selling Président suspenders 
enlarged in volume and expanded geographically, until this article of 
dress has been sold ail over the world, and at the rate of 25 cents roy- 
alty per dozen pairs Macwilliam has received over and above ail his 
contributions to advertising about half a million dollars. 

It is admitted that, not having the benefit of légal advice, the Prési- 
dent Company in the early days of its license agreement with Mac- 
william conceived the idea that Macwilliam and not themselves should 
protect by registration the word "Président" as a trade-mark. Ac- 
cordingly, and apparently at the instigation and suggestion of the plain- 
tiff, Macwilliam registered the word "Président" as a trade-mark for 
suspenders on May 16, 1899 (No. 32,965). 

As the years passed, as business and profits increased and the ter- 
mination of the patent began to be thought of , plaintiff (evidently under 
advice of counsel) conceived the idea that it had corne to be the owner 
of the word "Président" as a trade-mark applicable to suspenders, and 
it in turn registered the same word for the same purpose on February 
4,^1913 (No. 90,103). 

The Président Company has always donc business at Shirley, Mass. 
It manufactured and long had manufactured suspenders of other kinds 
beside the Président, and for some years past and probably as early 
as 1909 plaintiff began to associate the word "Shirley" with the word 
"Président" in its advertising matter and on boxes and wrappings sur- 
rounding its product. It even put the legend (though this was prob- 
ably at a somewhat later date), "The Shirley Président," upon the tri- 
colored paper band which surrounded, and always has surrounded, a 
part of the webbing of the Président suspender. 

I believe the fact to be that, as the expiration of the patent loomed 
near, plaintiff perceived that Macwilliam was intending to do what he 
could toward resuming the suspender business as soon as the expira- 
tion arrived; and therefore associated the word "Shirley" with the 
"Président" partly because, even if it could not maintain an exclusive 
hold upon the word "Président," it was hoped that the two words to- 
gether might still be its own peculiar property and become associated 
with a desired article in the public mind. 

It is, however, also true that plaintiff used this word "Shirley" in 
conjunction with the arbitrary trade-names of other articles of its 
own manufacture. It was and is now a kind of "house flag" or generic 
trade-name ; whereas (e. g.) "Président" is a spécifie trade-name. 

Immediately upon the expiration of the patent on August 15, 1915, 
Macwilliam did begin to do just what I think he was expected to do 
and what is the cause of this litigation. 

A counterclaim has been embodied in the answer in this case in which 
Macwilliam sets up his own assertion of right to the trade-mark "Prés- 
ident" and seeks to enjoin plaintiff from its continued use. 

Contemporaneously with the progress of this cause, there bave been 
two interférences in the Patent Office, a référence to which will save 
some writing on my part. Without any regard to the two registrations 
of the word "Président" as a trade-mark hereinabove referred to, 
Macwilliam on June 26, 1914, took time by the forelock and applied 



PRESIDENT SUSPENDEE CO. V. MACWILLIAM 437 

for a registration in his own name of the word "Président" as a trade- 
mark for suspenders. Against this application tiie plaintiff herein ap- 
peared in opposition, and contemporaneously filed a pétition in the office 
for cancellation of the hereinabove referred to certificate 32,865, grant- 
ed to MacwilHam on May 16, 1899. 

[1,2] The ground of this pétition and opposition is the same as the 
foundation upon which rests the major portion of this suit. A sylla- 
bus may be made of it thus : (a) In 1898 Macwilliam owned a sus- 
pender business, (b) He also owned the word "Président" as a trade- 
mark applied to his suspenders. (c) He had also estabHshed the habit 
of dressing his Président suspender with a tricolored band around the 
web. (d) By October 1, 1898, the Président suspender so made, dress- 
ed, and sold by him embodied the invention contained in his letters 
patent 609,286. (e) On the date last given, IVfacwilliam for a valuable 
considération sold the good will of his business and the business itself 
to the plaintifï. (f) There is no such thing as the conveyance of a 
trade-mark in gross ; it must as matter of law be appurtenant to a busi- 
ness, (g) Also, as a matter of law the sale and transfer by paper writ- 
ing of the good wdl of a business, accompanied by a delivery of the 
tangible assets thereof, is a transfer of the business itself and every- 
thing appurtenant or belonging thereto. (h) Thereafter by the skill, 
energy, and capital of plaintiff the business so transferred, i. e., the 
business of making and selling Président suspenders, bas grown ; such 
growth not being dépendent upon any peculiar merit in Macwilliam's 
invention, nor to any personal effort on Macwilliam's part. 

Each and ail of the foregoing propositions hâve been resolved in 
favor of the plaintiff by the examiner of interférences, whose opinions 
bave been submitted to me. With them I concur. 

The resuit in the Patent Office has been that Macwilliam's earlier 
registration has been canceled and his later attempted registration de- 
nied, so that, when this case was submitted, so far as the records were 
concerned, the plaintiff was the registered owner of the trade-mark 
"Président" as a registered device for suspenders. 

The foregoing findings of fact do not seem to me to require expan- 
sion. The conclusions of law hereinabove stated are, I think, fully 
sustained both by reason and the authority of the décisions cited by 
plaintiff, especially Weener v. Bravton, 152 Mass. 101, 25 N. E. 46, 
8 L. R. A. 640; Fairbanks Co. v.' Ogden Co., 220 Fed. 1002; and 
Hopkins on Trade-Marks (2d Ed.) p. 23. 

[3] I am therefore of opinion that, although when the patent ex- 
pired the thing advertised as the Président suspender became public 
property, the business of making that thing and vending it under the 
name "Président," and with the descriptive band around the web, re- 
mained by assignment in the hands of the plaintiff. 

[4] I am also of opinion that the value which attaches to the trade- 
mark in question is so wholly the resuit of plaintiff's activity that, en- 
tirely irrespective of what 1 believe to be the contractual rights of 
plaintiff, it would be entitled to retain control of the word as long as 
it manufactures the thing, on the simple ground that, if it were com- 
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pelled to share the privilège witk another (even Macwilliam), that other 
would be getting something for nothing. 

[5] Nor am I convinced that there is any substance in the conten- 
tion that the association of the word "Shirley" with "Président" has 
either diminished plaintiff's rights or enlarged those of défendant. 
Even if it be true that the habit of years has transformed the trade- 
mark "Président" into the trade-mark "Shirley Président," yet it is 
aiso true that another man who manufactured the same thing under the 
name "Président" would infringe upon the trade-mark "Shirley Prési- 
dent." Foster v. Poster, ly. R. 7 (Chan.) 611 ; Saxlehner v. Eisner, 179 
U. S. 19, 21 Sup. Ct. 7, 45 L. Ed. 60. 

[6] So far as the trade-mark part of this cause is concerned, the 
only point that disturbed me when the matter was argued at bar was 
an inclination to think that, since Macwilliam might manufacture the 
thing known as "Président Suspender," he might call it by the name 
to which the public was accustomed. I am convinced that this inclina- 
tion was erroneous: (1) Because the name "Président" is not really 
descriptive. An arbitrary name may become descriptive when there is 
no other word by which to make description. This is perfectly illus- 
trated by the famous Linoléum Case, but that is not applicable hère. 
(2) I am also now persuaded that I did not give sufficient weight to 
the évidence, which on considération shows that (as above indicated) 
the vogue and success and importance of the word "Président" as a 
trade-mark is not due to the merit of the thing, but to the persistence of 
the advertising and the push of the plaintiff. 

[7] It was also an attractive suggestion on behalf of the défense 
that, since Macwilliam had contributed to the advertising, the im- 
portance of which was never denied, he ought equitably to be adraitted 
to some share in the profits of the business that grew out of that ad- 
vertising. Upon the whole, I incline to think he has been sufficiently 
rewarded by the extraordinary profits that hâve fallen to his share 
out of this trivial invention. He did contribute to the advertising, but 
it was the advertising and not the inventive merit that gave him his 
royalties. Therefore he got his pay out of the royalties and must be 
presuméd to hâve had that in contemplation when he made the con- 
tributions. 

But whether the f oregoing be legally conclusive or not, thèse équi- 
table considérations cannot prevail against what I believe to be the nec- 
essary and inévitable légal resuit of the conveyances and course of 
business hereinabove sufficiently set forth. 

[8] To that portion of the bill which complains of unfair compéti- 
tion, there is substantially no défense. Whatever may be Macwilliam's 
rights in the trade-mark, he Cannot appropriate a form of dress which 
has nothing to do with the trade-name. Centaur Co. v. Hughes, 91 
Fed. 901, 34 ce. A. 127. 

[9] The infringement of the Adams patent, which is the other point 
in this litigation, is of no great importance to the parties, and the 
patent itself is of still less importance. The only évidence taken against 
it, and in my judgment the only évidence necessary to defeat it, is 
Adams' earlier design patent, 33,635. A pair of suspenders is a gar- 
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ment supporter; any person who is skilled in making garment sup- 
porters could, if he had never before heard of a swivel channel way 
for a cord, know how to make one and how to use it by looking at 
Adams' design patent. 

It is obvious by examining the drawing of the design patent and the 
mechanical patent that the latter is but an expansion of the former. 
Whatever addition to the world's knowledge was needed in this re- 
spect was given by the design patent, and especially by the drawing 
thereof. This having been published some seven months before the 
mechanical patent was applied for, there can be no invention in the 
patent in suit. 

As to the Adams patent, the bill is dismissed. In ail other respects 
the plaintiflf may take a decree as prayed for. Costs are awarded to 
the plaintiff. 



BALDWIN CO. V. li. S. HOWAKD CO. 

(District Court, S. D. New York. May 15, 1916. On Settlement of Final 

Decree, May 23, 1916.) 

Equity 13-75. 

1. WlTNESSES <©=3l7G(2) COMPETESCY' — TRANSACTIONS WITH DECEDENTS. 

Uiider Code Civ. Proe. N. Y. § 829, making a survlvor incompétent to 
testify as to transactions witli décèdent, one wlio contracted witli a cor- 
poration is not after tlie deatli of the agent with whom lie contracted 
compétent to testify as to such transactions, but, if liis testimony be con- 
sidered, the agent's report to the corporation is rendered compétent. 

[Ed. Kote. — For other cases, see Witnesses, Cent. Dig. § 71C ; Dec. Dig. 

<S=>176(2).] 

2. Trade-Mabks a^"d ïrabb-Na.mes <S=333 — Transfer. 

There is no such thing as the transfer of a trade-niark in gross, and a 
salesman wlio sold nnder hisi own name pianos mauutactured by the 
conipany for whieh he worked, but who made no pianos lilmself, has no 
trade-mark in tlie name. 

[Ed. Note. — For other cases, see Ïrade-Marks and Trade-Names, Cent. 
Dig. § 37 ; Dec. Dig. <©=>33.] 

ii. Tbade-Marks and Trade-Names <S=o21 — Risht to Trade-Mark. 

A piano salesman named ■'Howard," before entering the employment of 
plaintiff, sold pianos manufactured by his flrst employer under his own 
name ; the worA "company" being almost always added. After he en- 
tered plaintift's employment, the tirst company abandoned the manufac- 
ture of pianos under the name "Howard," and plaintiff commenced man- 
ufacturing such pianos, ultimately using the name "Howard," without 
any other addition. Tliereafter such salesman organized the défendant 
corporation to make pianos, and it flrst manufactured pianos under the 
name "R. S. Howard Co.," or "K. H. Howard." Held, that plaintiff alone 
was entitled to use tlie single name "Howard," and the défendant cor- 
poration could not appropriate it. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 24 ; Dec. Dig. ©=21.] 

<g=»Por other cases see sume topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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On Sottlement of Final Deeree. 

4. Trade-Marks and Tra!)e-Names <@=3lOO — Rigut to — TJsB. 

In sueli case, tlie défendant company wiU not be allowed to nse the 
name "Howard" without tlie addition of the word "Company" so as to 
distinisîuisli its produetw froui those of plaiutiff. 

[Kd. Note.— For otiier cases, see Irade-JIarks and TradeNames, Cent. 
DIg. § 114; Dec. Dig. <S=100.] 

In Eqnity. Bill by the Baldwin Company against the R. S. Howard 
Company, which counterclaimed. Deeree for complainant. 

Final liearing in equlty, plaintilï suing for Infrinirenient of trade-mark 31,- 
411 registered May S, 1,S!J8 ; also, of trade-mark 4(i,i.)S)3, registered October 17, 
lyOû ; also, of tbe naine "Howard" as a conimon-law trade-mark for pianos, 
and for unfair compétition in tliat tlie défendant uses, or threatens to nse, 
tlie nanie "Howard" in luarking, and in connection with the sale of pianos, 
as distingnished froin the name "R. S. Howard Company," "R. S. Howard 
Co.," or "R. S. Howard." 

ïlie registered trade-marlcs referred to cover the word "Howard" as ap- 
plied to pianos ; the earlier one in connection with certain initiais indica- 
tive of the seliiug corporation, and the later one the same word displajcd lii 
a peculiar or distinctive matter or type. 

The prayer of tlie bill is for the usual relief, and, in addition, that défend- 
ant be enjoined froiii further prosecuting certain cancellatlon proceedings now 
pendiug in the l'atent (Jffice lu respect of the said two trade-uiarks. 

The plaintiff coiii])any is the suceessor in iuterest, title, and business of 
the concerns (inter alios) whieli l'egiStered said two trade-niarks. Those con- 
cerns either made or sold (or both) pianos inarked ccjiispicuously "Howard' 
and known as Howard pianos. Since 1806, the plaintiff and its predeccssors 
in title and business liave pursued tliis trade, and the marlv "Howard" bas 
always been associated with a coutinnous trade which now beloiigs to plaiji- 
tlff. The foregoirig is so abundantly proven (and to a large extent undis- 
puted) that the whole liiie of corporations or partnersliips antécédent in busi- 
ness to the présent plaintiff will be bereinafter spokeu of as the "Baldwiii 
Co." or the "Baldwin concern." 

The défendant company was organized in 1902 for the purpose of niann- 
facturing and .sellîng pianos. In it Mr. Robert S. Howard was and always 
has been the controUing spirit. The company (so to sjieak) was made ont of 
a piano factory iu the city of New i'ork plus the seliiug ability and sales- 
man's réputation of Mr. Howard. 

The défense is that the R. S. Howard Company is the suceessor of Mr. 
Howard, who was tUe flrst to adopt and use the name "Howard" as a mark 
for pianos in the year 1889; that lie .so coutinued until 1902, when lie trans- 
ferred his business, including the trade-mark or niarlc or naine "Howard" to 
the défendant, which has coutinued to use that name dowu to the time tliis 
suit begau. 

IJefendaiit therefore counterclaims and prays for atliruiative relief, in that 
it ma,y lie adjudged to be the sole owner and entitled to the exclusive use of 
the name "Howard" as a trade-name or trade-mark applied to pianos, ana 
that the plaintiff be enjoined froin using that name or the name "Howard 
Piano Company" in connection with the manufacture and sale of pianos, and 
also froiu registering the name "Howard" as a trade-mark in foreign coun- 
tries, and be compelled to caucel the exlsting registrations in the l'atent Of- 
fice. 

Lawrence Maxwell, of Cincinnati, Ohio, Edmund Wetmore, of 
New York City, John E. Cross, of Baltimore, Md., and Oscar W. Jef- 
fery, of New York City, for plaintiff. 

Samuel S. Watson, of New York City, for défendant. 

ÊssFor otlier cases see same toplc & KEY-NUMBER in ail Key-NumbereU Digests & Indexes 
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HOUGH, District Judge (after stating the facts as above). The 
cancellation proceedings above referred to were brought long before 
this suit, and the record herein largely consists of the évidence taken in 
the Patent Office by both parties. It is exceedingly voluminous, and 
descends into great détail. About thèse détails there is that uncertain- 
ty, if not contradiction in nonessentials, vfhich must always be the case 
when even intelligent and well-intentioned men testify regarding occur- 
rences of many years ago. 

After perusing the entire record, however, I am of opinion that as 
to ail relevant facts (in the sensé of visible or audible phenomena) there 
is almost no différence between the parties hereto. Contradictions 
exist, but they are rather in the inf erences to be drawn f rom what was 
said or written, than in respect of the happening of this or that event. 
I shall therefore make the findings of fact herein comparatively brief . 

Mr. Robert S. Howard began his active career as a piano tuner in 
Ohio about 1877. He plainly developed ability far beyond the usual 
as a salesman, until in 1889, when he entered the employment of the 
New England Piano Company of Boston, I hâve no doubt that Mulca- 
hy (one of the principal employés of the New England concern) testi- 
fied accurately when he said that, though he had never before met Mr. 
Howard, he had knovvn of him for years as a piano salesman and trav- 
eler, and "we" (the New England people) "ail congratulated ourselves 
on making the connection with him." Nor is it doubted that Mr. Gibbs 
of Chicago, who has known Howard for a long time, correctly de- 
scribed him as a "very popular and prominent traveler and well liked 
by the trade." 

The New England Company manufactured pianos in a Boston fac- 
tory, one entrance to which was on Howard street. There are indi- 
cations that this fact had something to do with the use of the name 
"Howard" by that concern; but undoubtedly the principal and con- 
trolling reason for selling pianos of their make with any variant of the 
Word "Howard" on the "fall-board" was due to the fact that Mr. 
Robert S. Howard wished to bave it donc when he became a salesman 
for the Company.^ 

The New England Piano Company's product consisted of two grades 
of pianos. The superior quality bore and was sold under its own 
name ; the inferior product (consisting of about 40 per cent, of the 
output) was given any name that any customer wished, and Mr. How- 
ard's sélection of his own name was but one instance of a common but 
harmless trade déception. It assisted Howard in selling pianos. The 
position of the purchaser is amusingly stated by Scanlon, who, when 
he was asked as to how a man who bought the piano knew the maker, 
replied : 

"You will hâve to ask that question of the fellow who sold it to him. I 
never attempted to explain tliat." 

The first consignment of pianos bearing any variant of the name 
"Howard" went from the New England factory to the Pacific Coast 

iThe New England Piano Company was the trade-name of one Scanlon, 
but it will be spoken of throughout this opinion by Its corporate sounding 
title. 
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in 1889, and I hâve no doubt from the testimony of Howard himself 
and from that (inter alios) of Fox, of Chicago, and Dierks, of Pitts- 
burgh, that Howard represented that the pianos he was selling were 
"made for him" by the New England Piano Company. This statement 
was not true. Mr. Howard did give to Scanlon and others his views 
as to how a piano should be regulated, both as to tone and action, and 
he probably also expressed opinions as to what constituted an attrac- 
tive case ; but it amounted to no more than what Scanlon testified to, 
viz., that it was always his custom with anybody that he employed to 
represent the concern outside, to hâve them go to the factory, see how 
the product was created, and "we were always glad to get suggestions, 
and always ready to try the suggestions." 

The New England Company's piano that Howard sold was simply 
its second quality instrument, and he was a salaried employé. He 
did not buy the pianos, nor scll them at his own risk. Indeed, Howard 
himself testified (in the cancellation proceeding and before this suit 
brought), "I never worked on a commission in my life." But he was 
paid a stipulated salary by the New Paigland Company, which salary 
was not based on the number of pianos sold in any year, although he 
did get (apparently as a gratuity) $1,000 more than his agreed salary 
the first year he worked for the New England concern, and thereafter 
his salary was increased from year to year. 

In 1894, Howard transferred his allegiance to Fischer & Co., but 
until 1896 or 1897, whenever he got a chance to sell a piano with the 
Howard mark upon it, he did so and sent in the order to the New Eng- 
land Company. Scanlon says this ceased about 1897; it probably stop- 
ped in 1896. No other salesman except Howard sold pianos with the 
"Howard" mark upon them. No "royalty" was ever paid for the use 
of this naine ; but, as Howard himself testified, the sales were made 
"for the good of the New England Piano Company's business as a 
whole." 

There is no doubt that, from the time any variant of "Howard" was 
inscribed upon pianos, the retail trade, the user, and the public generally 
spoke of them as "Howard" pianos ; but there is no conipletely satisfac- 
tory proof that the New England Company ever put out any piano bear- 
ing the word "Howard" alone. There is évidence that it was done ; 
but, after the most careful search, but one spécimen of such a piano 
bas been found in the whole United States, and I do not think that the 
exact date of this piano bas been clearly shown. It is found that any 
use of the word "Howard" on the fall-board of a piano made by the 
New England Company was sporadic ; but there were thousands. sold 
under the title "R. S. Howard & Co.," "Howard, New York," "How- 
ard & Co., Boston," and "R. S. Howard & Co., Boston." After 1896 
the New England Company completely ceased using any variant of the 
word "Howard" ; whatever right or title they had in or to that name 
was abandoned. 

In that year Howard entered the employment of the Baldwin con- 
cern. The arrangement was oral, and with a Mr. Wulsin, who died 
before suit brought. Howard says that pianos bearing his name were 
to be manufactured for him at an agreed price, of which he had a 
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jnemorandum, and he was to be credited with the différence between 
that price and the price he obtained for them; which was the same 
arrangement that he had had with the Neiv Bngland Company. He 
guaranteed ail the pianos and purchased outright from the Baldwin 
Company a good many instruments, which he either sold to dealers 
or consigned to them. 

This testimony is untrue, because he never had any such arrangement 
with the New England Company, and it is utterly inconsistent with 
his previous oath that he never worked on a commission in his life. 
'J'iie account books produced by the plaintiff persuade me that until 
1899 Howard did work on a commission ; he did sell pianos bearing 
the name "Howard" with the adjuncts set forth in the first registered 
trade-mark ; but he also sold ail the other makes produced by plaintiff ^ 
if he could; and any other salesman for the plaintiff sold "Howards" 
if he found a market for them. 

It is true that if Mr. Howard found a customer whom he liked and 
would take a risk on he guaranteed the account ; but the sale was 
always made by the plaintiff', and the business of selling was the 
plaintiff's ; and it was not until 1896 that the word "Howard" alone 
was habitually and extensively used on the fall-board of any piano. 

In 1899, by written agreement, Howard became a salaried sales- 
man for plaintiff, and within the territory allotted to him continued to 
do just what he had donc from 1896-1899. In 1902, he resigned from 
plaintiff's employ, established the défendant company, and began to 
put out pianos uniformly marked on the fall-board with the corporate 
name. I am of the opinion that there is no évidence that défendant 
corporation has ever put the word "Howard" alone on the fall-board 
of a piano ; but there is no déniai of the statement that, beginning in 
or about 1913, the name "Howard" unaccompanied by any initiais 
or addendum was placed upon the back of the piano. 

The resuit of the foregoing is that, with the exception of a few 
sporadic instances of which only one has (even by defendant's conten- 
tion) been located, the only piano labeled on its front with the word 
■'Howard" (siniplicitor) ever put forth is plaintiff's instrument, of 
which the sales hâve grown from about $140,000 in 18% to up- 
wards of a million dollars in 1914. This business is the resuit of the 
energy of the plaintiff, undoubtedly assisted from 1895-1902 by Mr. 
Howard, for which assistance he was fully paid at rates presumably 
satisfactory to himself. 

The foregoing fîndings of fact (if correct) leave the case resting 
upon légal principles so simple as to require but little discussion. 

In and prior to 1896, if anybody had or could hâve a trade-mark in 
the word "Howard" or any variant thereof as applied to pianos, the 
New England Piano Company had it. Whatever that company had it 
abandoned. 

If Howard's story of the relations established by him with the 

2 It is to be remeinbered tliat the word "plaintiff" as used herein covers 
not onl.v the Baldwin Company, but ail its predecessors in business, and as- 
siguoi's of business. 
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Baldwin concern in 1896 were true, a good deal might be said in favor 
of the proposition that he had a trade-mark. 

[1] But not only is the statement untrue because inconsistent with 
other testimony of his own, and with the account books of the plain- 
tiff (as above shown), but it largely consists in Howard's narration of 
what Mr. Wulsin said to him on his becoming a Baldwin salesman. 
This évidence is obviously obnoxious to section 829 of the New York 
Code of Civil Procédure; but, if considered, such considération ren- 
ders Mr. Wulsin's report to his corporation of the circumstances of 
Howard's employment compétent évidence. 

[2, 3] Having regard to the probabilities of the matter and to the 
contradictions of Howard's testimony, I bave no doubt that, as Wulsin 
stated, it was "clearly understood that the use of this name (Floward) 
gives no rights to Mr. Howard other than his privilège to sell to deal- 
ers acceptable to us; his compensation being price received in excess 
of $95 for style 7." 

If Howard had no business when he entered the Baldwin employ, 
and his agreement with plaintifï was as above found, he certainly 
created no business during his period of employment in the sensé that 
must be assigned to that word in order to sustain trade-mark rights. 

Down to 1902 Howard was not a manufacturer, a jobber or a re- 
tailer of pianos; he was a salesman, receiving (as he says) a salary 
only, or (as I believe) sometimes a salary and sometimes a commis- 
sion, perhaps at times both ; but always and ail the time his relation 
to his employers was exactly that of a highly favored clerk who sells 
(for example) neckties over a counter, and being a well-dressed man 
himself is permitted to call one of his employer's styles of neckties by 
his own name. 

That there can be no such thing as a transfer of a trade-mark in 
gross is too true to need citation to support it. If in 1902 Howard had 
no established business of his own, he had no trade-mark. 

That Mr. Howard had an established and well-tested capacity to 
get business and make business is an entirely différent thing; this 
he had, and this, and this alone, he contributed to the R. S. Howard 
Company. It seems to hâve turned out a valuable contribution. But 
because he had no business other than his own active mind and win- 
ning ways in 1902, he could not hand over to the défendant any rights 
even in his own name which were appurtenant to and dépendent upon 
a business of manufacturing, buying, and selling belonging to him. As 
above pointed out, he was not even a jobber, and never had been, and 
therefore the case much relied upon by défendant of Nelson v. Winch- 
ell, 203 Mass. 75, 89 N., Ë. 180, 23 L. R. A. (N. S.) 1150 is inap- 
plicable. 

What Howard did bave in 1902 was the undeniable right to use his 
own name in his own business, and this he bas done, and this is ail 
he hoped to do (in my judgment) until about 1904, when he began to 
talk with plaintiff's New York représentative about getting sole con- 
trol of the name "Howard." He followed up this thought in 1905 
by beginning two actions in the Suprême Court of this state against 
plaintiff and some of its officers. The complaint in that case is instruc- 
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tive. It sets forth over Howard's vérification that since 1889 How- 
ard had manufactured or caused to be manufactured and sold a style 
of piano "created by him" which he caused to be marked with the 
name "Howard"; that in 1897, after Howard had been manufactur- 
ing or causing to be manufactured and sold pianos bearing this name 
of "Howard" for upwards of eight years, he entered into an agree- 
ment with D. H. Baldwin & Co., whereby that concern "agreed to 
manufacture said pianos bearing the name "Howard" for said Robert 
S. Howard" ; and finally this complaint states that in considération of 
this agreement he permitted Baldwin & Co. to use his name "Howard" 
upon pianos manufactured by them for sale in their stores. 

It is further instructive to compare this verified complaint with dé- 
fendants verified application to cancel plaintiff's trade-marks herein. 
In that application it is said that in 1889 and prior thereto Howard 
was engaged in New York in the sale of pianos manufactured for 
him, and in that year he adopted "Howard" as his trade-mark for 
the pianos manufactured for him and sold by him, and that he con- 
tinued to hâve pianos so manufactured and marked continuously until 
the time he transferred said trade-mark, together with his business 
of manufacturing and selling pianos to the défendant herein. 

The pleadings in the New York Court, in the Patent Oflice, and in 
this court, when compared with the testimony, appear to me to furnish 
a very strong confirmation of the resuit in matters of fact above at- 
tempted to be set forth. This course of pleading and defendant's Une 
of argument ail rest, I think, upon the assumption that a trade-mark 
or trade-name is something that belongs to the first devisor thereof 
through every change of his business relations, and follows him like 
a patent or a copyright. On this point the récent décision in Hanover 
Co. v. Metcalf, 240 U. S. 403, 36 Stip. Ct. 357, 60 L. Ed. 713, is per- 
haps sufficient authority. My own views I hâve set forth at some 
length in Carroll v. Mcllvaine (C. C.) 171 Fed. 125, affirmed 183 Fed. 
22, 105 C. C. A. 314, and lately in Président Suspender Co. v. Mc- 
Williams, 233 Fed. 433 (opinion dated January 10, 1916). 

The net resuit is that plaintiff, and plaintiflf alone, is entitled to use 
the word "Howard" (simplicitor) on the fall-board of pianos, in the 
name of the company that manufactures those pianos or handles them 
or sells them, and in advertising matter relating to pianos. Sim- 
ilarly the défendant and défendant alone is entitled to use "R. S. 
Howard" or "Robert S. Howard" in like manner. In other words, 
their relations to the word "Howard" must remain as heretofore, and 
as acquiesced in by both parties until in 1914 Mr. Howard began the 
cancellation proceedings in the Patent Office. 

I am inclined to think, if this court has the power, it is inadvisable 
to seek to prevent the continuance of the cancellation proceedings in 
the office. 

It is plain to me that the object of thèse proceedings is primarily to 
get rid of something which constitutes an obstacle to the extension into 
certain foreign countries (e. g., Cuba and Uruguay) of the business of 
the R. S. Howard Company. 

I doubt whether under our law the name "Howard," being a net 
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infrequent surname and place name, can be appropriated as a strict 
trade-mark. I hâve no doubt that the original registration in 1898 was 
made with the fuU knowledge and consent of Mr. Robert S. Howard. 
He admits the knowledge; the consent is implied from the course of 
business. But if he could not make a strict trade-mark out of his 
own name, I am unable to see how anybody else could do it even with 
his consent. 

The defendant's counterclaim must be dismissed, with costs, and the 
plaintifï given a decree, with costs ; but I incline to ground that decree 
solely on principles of unfair compétition, and leave the trade-mark 
situation to take care of itself ; but upon this point I am willing to 
hear further argument if the matter is pressed, as it was not much 
alluded to in argument. 

On Settlement of Final Decree. 

[4] After reflection, I am convinced that the proper order should 
préserve that status of the parties to this suit which existed until the 
défendant began to stamp "Howard" merely on the back of its pianos 
and to encourage advertising (if not to advertise itself) under the name 
"Howard" alone. 

The défendant bas never used "Robert S. Howard" or "R. S. How- 
ard" without the suffix "Company" or "Co." There is no reason why 
it should do it; there is no évidence that it has any right to do it — 
although Mr. Howard could doubtless create that right (so far as he 
is concerned) at any moment. 

The plaintifï has the superior right, and that superior right can best 
be maintained by requiring the suffix "Company" or "Co." to be used 
by the défendant. 

I bave therefore signed the decree as propounded by plaintifï. 



In re SCHMICK HANDI.B & LUMBKR GO. 

In 10 HOLMKGSWORTH & WHITNEX CO. 

(llistrict Court, D. Maine. Jnne 24, 1916.) 

Xo. 321. 

1. Bankruptcy ©=^288(1) — .Tuuisdictiok — Summary PnooEEDiKas. 

Where a fund is witliln tlie jin-isdiction of a bankruptcy court, It may 
snnimarily. and without the plenary suit authorized bv Banlir. Act .Tulv 
1, :S!i8, c. 541. §§ 2:',, (10. 30 Stat. ,'ï52, 562 (Conip. St. 1013, §§ 9007, 9044), 
adjudicate disi)ute(l riglits tliereto. 

[Ed. Nott>. — For otlier cases, see lîaul^ruptcy. Cent. Dig. § 447; Dec. 
Dig. ©=32S8(1).| 

:2. Bakkruptcy <g= 288(1) — Courts — Jurisdicïiox. 

Where the claiinant of tlmber agreed with tlie receivevs in banliruptcy 
to manufacture it into luniber, and, aftei' deductlng tlie cost, to pay over 
the proceeds for the receivers, or their successors, to hold as oHlcers of 
tlie baiikriiptey court, tlie banlvruiitcy court liad possession of the fund, 

cîJ^jFor other oases see sarae topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and so could suinmarlly détermine whether the bankrupt's estate or the 
claimant was entitled to it. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 447; Dec. 
Dig. <S=288(1).] 

In Bankruptcy. In the matter of the bankruptcy of the Schmîck 
Handle & Lumber Company. Proceedings to review the order of the 
référée, denying the claim of Holhngsworth & Whitney Company to 
a fund in possession of the trustées in bankruptcy. Order affirmed. 

Andrews & Nelson, of Augusta, Me., and Butler & Butler, of Skow- 
hegan, Me., for claimant. 

William R. Pattangall and Thomas Leigh, both of Augusta, Me., for 
trustées in bankruptcy. 

H ALE, District Judge. This case brings before the court the re- 
port of the spécial master, Fremont J. C. Little, on pétition of the 
trustées in bankruptcy for an order directing Holhngsworth & Whitney 
Company to show title to a certain fund of $16,128.86 and accrued 
interest thereon, deposited in the custody of the trustées, under terms 
of a stipulation filed in this court. The master bas found that the 
fund is the property of the bankrupt estate. The report of the master 
présents the controversy. The master acted under a commission, as 
f ollows : 

"In re Fund of $16,128.86 in the Custody of the Trustées in Bankruptcy and 
Claim of Ownership Thereto by Hollingsworth & Whitney Company. 

"Whereas a pétition by the trustées in bankruptcy of the Schmick Handle 
& Lumber Company for an order directing Hollingsworth & Whitney Com- 
pany to set up and présent any claim of ownership, or of rlght, title, or inter- 
est, whlch it may hâve to a fund of $16,128.86 in the custody of the trustée» 
in bankruptcy, as by said pétition more fuUy appears, or show cause why it 
should not do so, and in default thereof to be forever barred, was filed in said 
court on May 12, 193 5 ; 

"And whereas, upon said pétition, an order to show cause duly issued by 
order of court returnable May 28, 1915 ; 

"And whereas, on the return date of said order, to wit, on May 28, 191-5, 
service of the same was duly proved as ordered ; 

"And whereas, on said May 28, 1915, the spécial appearance of Butler & 
Butler and Andrews & Nelson was entered for the Hollingsworth & Whitno.v 
Company, for the purpose of filing a motion to dismiss; 

"And whereas, on said May 28, 1915, a motion to dismiss was filed by the 
Hollingsworth & Whitney Company, and upon hearing was denied by the 
court; 

"And whereas, on May 28, 1915, it was ordered (Haie, J.) that the défend- 
ants file their answer to said pétition on or before July 6, 1915 ; 

"And whereas, on July 5, 1915, there was filed answer in lieu of demurrer, 
and answer of the Hollingsworth & Whitney Company ; 

"It is, this eth day of October, A. D. 1915, ordered (Haie, J.): 

"That the issue made by said pétition and said answer be referred to Fre- 
mont J. C. Ijdttle, Esq., of Augusta, in the district of Maine, as a spécial mas- 
ter In chancery, who is hereby directed to take testimony conceming the same 
and report said testimony, with the findings of fact and conclusions of law 
thereon, to the court wlth ail convenient speed." 

The principal question of fact referred to the spécial master was 
whether the bankrupt estate, or the claimant, is entitled to the net pro- 
ceeds of the sale of 1,862,000 feet of pine, fir, and hardwood logs, 
amounting to $16,128.86 and accrued interest thereon, since July 1, 
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1915, now deposited in the Granité National Bank of Augusta, in the 
name of the trustées of the bankrupt estate as a spécial deposit. 

After a full hearing, the spécial master decided that the bankrupt 
estate Is entitled to the proceeds of the sale. He made further find- 
ings, both of !aw and fact, which are now before the court. 

[1,2] At the threshold of the proceeding, the jurisdiction of the 
court is denied by Hollingsworth & Whitney Company, the claimants, 
who contend that the question of title now before the court cannot be 
decided in a summary proceeding in a bankruptcy court, but must 
be decided in a court having jurisdiction over the claimant, or the prop- 
erty held by him ; and if the matter be taken up in the bankruptcy 
court it must be taken up in plenary proceedings, rather than in a 
summary proceeding. 

On this question of jurisdiction it appears that the pétition in bank- 
ruptcy was filed against the Schmick Handle & Lumber Company on 
the 20th day of January, 1914; that immediately thereafter the court 
appointed Frank E. Boston and John Howard Hill receivers in bank- 
ruptcy for the bankrupt corporation; that the receivers qualified as 
,such, and took charge of the bankrupt estate until later, when Frank 
E. Boston, Carroll N. Perkins, and Harold E. Cook were appointed 
trustées of the bankrupt estate; then the management of the estate 
came into the hands of thèse trustées. 

On February 12, 1914, the receivers entered into an agreement with 
the claimant company, which agreement was approved by this court 
The agreement is as foUows : 

"Memoranduiu of agreement this day made and entered into by and be- 
tween Frank E. Boston and John Howard Hill, receivers in bankruptcy of 
Sclimick Handle & Lumber Company, duly appointed by tlie United States 
District Court for the District of Maine on January 22, 1914, and as such 
duly quallfled, party of the flrst part, and Hollingsworth & Whitney Com- 
pany, a corporation having a principal place of business in Boston, Massachu- 
setts, i)arty of the second part, witnesseth: 

"That whereas, there are now in the woods in Bald Mountain township, 
Somerset county, Maine, a quantity of pine, flr, and hardwood logs, approx- 
imating one million eiglit hundred sixty-two thousand (1,862,000) foet, which 
said logs are claimed both by said receivers as the property of said bankrupt, 
and aiso by said Hollingsworth & Whitney Company as its property ; and 

"Whereas, unless said logs are forthwith hauled from the woods and man- 
ufactured into lumber they will become a total loss; 

"Now, therefore, it is hereby mutually stipulated and agreed : 

"1. That tlie said Hollingsworth & Whitney Conipany wiU advance the nec- 
essary funds to pay ofï and discharge ail valid lien claims for labor or on 
account of said logs, and will furtlier advance the necessary aniount to de- 
fray expenses of hauling said logs from the woods and loading them on the 
cars, and will forthwith, as soon as may be, proceed to sell said logs at the 
most advantageous price or priées the said company ean obtain for the same 
In tlie market. 

"2. It is further agreed that the question of the ownership of said logs 
shall as soon as possible be subniitted by the parties hereto for détermination 
by the court or courts having jurisdiction thereof, and that the proceeds of 
said sale, when recelved, after deducting the amounts pald by said company 
in disçharging ail lien claims and ail exi>euses of hauling and loading said 
logs, together wlth interest at the rate of 6 per cent, per annum upon the 
ihoneys advanced and employed by said company in the promises, and togeth- 
er also with proper comt)ensation to said company for its services or those 
of its agents and employés hereln, shall be pald by said company to said 
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receivers or their successors in authority, and shall be held in tlieir liands as 
officers of the bankruptcy court, subject to tlie final judgment of the court or 
courts liaving jurisdiction of tlie premises, determlning ail questions concern- 
ing the ownershlp of said logs and the net proceeds received from the sale 
thereof as between said receivers or their successors in office and said HoUings- 
worth & Whitney Company, or any otlier persons or parties. 

"3. And it is hereby further stipulated that nothing contained In thls agree- 
ment shall in any way préjudice any clalni of ownership, right, or title ot 
either party hereto, in or to said logs or the proceeds of the same, but said 
clalm of ownership shall be deterniined by the court or courts having juris- 
diction of the premises in ail respects as if this agreement had never been 
made. 

"In witness whereof the said receivers hâve hereunto set their hands and 
seals, and the said Holllugsvcorth & Whitney Company has caused thèse prés- 
ents to be signed and Its seal to be afflxed by its président hereunto duly au- 
thorized this 12th day of February, 1914. 
"Frank E. Boston. 
"John Howard Hill, 

"Receivers of Schmick Handle & Lumber Ce. 
"HolUngsworth & Whitney Company [Seal] 
"By Waldo E. Pratt, Président." 

In pursuance of this agreement, the Holhngsworth & Whitney 
Company converted the logs in question into cash, paid the bills on 
them, and rendered an account to the trustées in bankruptcy, who had 
succeeded the receivers. This account shows a balance in the hands 
of the claimant company of $16,128.86. This sum was accordingly paid 
over by the claimant company to the trustées in bankruptcy, and be- 
comes the subject of this controversy. The learned counsel for the 
claimant contends that this court has no jurisdiction of the merits of 
this matter in a summary proceeding, for the reason that neither the 
trustées, nor other officers of the court, hâve ever reduced, or attempt- 
ed to reduce, the property to possession as assets of the bankrupt-. 
The contention is that the trustées are not in actual possession of the 
f und in question in a légal sensé ; that the claimant is asserting ad- 
verse claim of ownership in good faith; and that the rights of the 
parties must be settled in a plenary suit, and not in a summary pro- 
ceeding in bankruptcy. The claimants' spécifie proposition is that a 
plenary suit against a third person, to assert title to property claimed 
as assets of the bankrupt, can be brought only in a court having juris- 
diction generally over such a suit, and cannot be maintained as a step 
in bankruptcy proceedings ; but that the rights of the parties must be 
settled in a plenary suit brought by the trustée, either in a state court 
or in this court, under sections 23 and 60 of the Bankruptcy Act. The 
claimant présents this contention with force, and cites, among others, 
the following cases: Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 
46 L. Ed. 405 ; Bardes v. Hawarden Bank, 178 U. S. 524, 532, 20 
Sup. Ct. 1000, 44 L. Ed. 1175; Louisville Trust Co. v. Comingor, 184 
U. S. 18, 22 Sup. Ct. 293, 46 L. Ed. 413 ; First National Bank v. Title 
& Trust Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 1051 ; Babbitt 
V. Dutcher, 216 U. S. 102, 30 Sup. Ct. 372, 54 L. Ed. 402, 17 Ann. 
Cas. 969 ; In re Rathman, 183 Fed. 913, 106 C. C. A. 253 ; In re Shea 
(D. C.)211 Fed. 365. 

The test upon which the question bef ore the court must be decided 
was stated by Judge Sanborn in the Rathman Case, 183 Fed. 913, 106 
233 F.— 29 
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C. C. A. 253 : That the summary jurisdiction of the court can be sus- 
tained only when the bankruptcy court, through the acts of its officers, 
puch as référées, receivers, or trustées, has taken possession of the res 
as the property of the bankrupt. In Plaut v. Gorham Manufacturing 
Co. (D. C.) 159 Fed. 754, Judge Holt folio wed this test, and said: 

"I understand the test to be whether the property is or has been In the 
jX)ssesslon of an officer of the bankruptcy court. If it is in such possession, 
cliiimants can be cited Into the bankruptcy court to détermine the valldity of 
any clalms or liens asserted against them." 

In the McMahon Case, 147 Fed. 684, 77 C. C. A. 668, in speaking 
for the Circuit Court of Appeals, Judge Lurton said : 

"Possession of the res draws to the court jurisdiction of ail questions in re- 
spect to title or liens." Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 
L. Ed. 145 ; Toledo & Railroad Co. v. Continental Trust Co., 95 Fed. 497, 36 
C. C. A. 155; Chauncey v. Dyke Bros., 119 Fed. 1, 55 C. C. A. 579; In re 
Rochford, 124 Fed. 182, 59 C. C. A. 388 ; In re Eppstein, 156 Fed. 42, 84 C. C. 
A. 208, 17 L. K. A. (N. S.) 465. 

In the case at bar the agreement recites that there are now in the 
woods in Bald Mountain township a certain quantity of logs claimed 
by the receivers and also by Hollingsworth & Whitney Company ; that 
Hollingsworth & Whitney Company will advance the necessary funds 
to pay oiif and discharge ail liens and to defray expenses of hauling, 
and will proceed to sell the logs at the best price possible; that the 
question of the ownership of the logs shall, as soon as possible, be sub- 
mitted for détermination, by a court or courts having jurisdiction 
thereof ; and that the proceeds of the sale, when received, after de- 
ducting the amounts to be paid by the company in discharging liens and 
expenses of hauling, togeûier with certain interest, after proper com- 
pensation to the company, shall be paid by the company to the receivers 
or their successors, and "shall be held in their hands as officers of the 
bankruptcy court," subject to the final judgment of the court or courts 
having jurisdiction of the premises. 

The funds are now held by the trustées, as officers of the bankruptcy 
court. I am constrained to hold that the agreement itself fixes the 
jurisdiction of the court. The claimant company has submitted to 
the jurisdiction of the court, and has placed the funds in the hands of 
the officers of the court. Hence summary process is the proper meth- 
od to détermine the final ownership of the f und. I can hâve no doubt 
that the facts meet the test to which I bave referred. The property 
is in possession of officers of the bankruptcy court. This court, then, 
has jurisdiction of the matter. 

The ownership of the fund in question dépends upon the owner- 
ship of the logs on Bald Mountain town, which were the subject of 
the agreement. That question of fact has been decided by the spé- 
cial master in his report. The spécial master had before him a large 
number of witnesses, and examined a mass of documentary évidence, 
as is shown by his report. He gives clearly the reasons for his dé- 
cision. 

After a careful examination of his report, the testimony, and the 
exhibits, I am satisfied with his conclusions, both of law and of fact. 
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I do not think it necessary to state in détail the facts to which the 
proofs relate, or to restate the conclusions of the spécial master, I 
affirm the findings of the spécial master, and I order that the fund 
of $16,128.86 now held by the trustées, as officers of this court, shall 
be made a part of the assets of the estate in bankruptcy. 



In re HAWLEY DOWN-DRAFT FURNACE CO. 

(District Court, E. D. Fennsylvanla. June 14, 1916.) 

No. 4521. 

1. ASSIGNMENTS <S=34 — VaLIDITY BOOIC ACCOUNTS. 

Under the Pennsylvania laws thore can be no valid assiirnment of book 
aocounts without delivery of a writteu assignment or otlier équivalent. 
[Ed. Note. — For otlier cases, see Assignments, Cent. Dlg. §§ 07-71 ; Dec. 

Dig. <g=:5,34.] 

2. AssiGKMESTS ©=115— Pbiority— Several AssieuMEXTS. 

Between two asslguments of tlie same book account under otlier\yise 
like eircumstances, the assignée who flrst gives notice to the debtor is 
flrst in right. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. §§ 161, 16.3, 171, 
181 ; Dec. Dig. <S=3ll5.] 

3. Assignments (S=>57— Rigiits of Assignées— Gkbditoes. 

A credltor assignée of a book account is, in respect to giving notice 
to the debtor, in the same position as an assignée for value. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. §§ 116-120; 
Dec. Dlg. <®=57.] 

4. Gaenisiiment <S=»51 — Right of Assignée. 

A paper asslgnment, without other delivery, Is valid as agalnst the as- 
signer, and because of tlils is good agalnst the plaintiff In forelgn attach- 
ment or other api>earance process. 

[Ed. Note. — For other cases, see Garnishment, Cent. Dig. §§ 74, 97-101 ; 
Dec. Dlg. ©=51.] 

5. AS.SIGNMENTS <S=»48 — RlGUTS OF ASSIOXEE.S — EQUITABLE ASSIGNMEXT. 

The only différence between an assigruuent, which by compllance with the 
statute carrles the légal tltle, and an e(iultable asslgnment, Is that In one 
case the assignée may sue in his own name, but in tlie other niust sue in 
the naine of the asslgnor. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. § lt>3 ; Dec. 
Dig. <S=>48.] 

6. Bankruptcy ©=1.55 — Teustek — Rigiit of. 

The trustée in bankruptcy merely takes rlghts which the bankrupt may 
hâve had, coupled wltli those any créditer mlght hâve asserted agalnst 
the baukrupt's property ;. but third persons may assert agalnst the trustées 
any rlghts whicli they mlght hâve asserted against the bankrupt. 

[Kû. Note. — For other cases, see Bankruptcy, Dec. Dlg. iS=>155.] 

7. Bankruptcy <©=3l84(l) — Assignments of Choses in Action. 

There Is no différence between transfers of tangible personalty and 
choses in action, but both must be foUowed with delivery, and ou asslgn- 
ment of book accounts notice to the debtor is necessary to complète a 
tltle agalnst the trustée in bankruptcy, who represents the assigner, as 
well as the assigneras creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 275; Dec. 
Dig. ©=184(1).] 

^=5For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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On reargument of pétition to review. Rehearing denîed. 
For former opinion, see 230 Fed. 471. 

John W. Creekmur, of Chicago, 111., and Kirkpatrick & Maxwell, 
of Easton, Pa., for petitioner. 

E. J. & J. W. Fox, of Easton, Pa., for trustée. 

DICKINSON, District Judge. The occasion for the allowance of 
a reargument in this case is disclosed by a statement of the two points 
to which the reargument was limited. The pending ruling was based 
upon the finding as a fact by this court of the insolvency of the bank- 
rupt at the time of the assignment of the book accounts, the proceeds 
of the collection of which is the subject-matter of this controversy. 
It further followed the conclusion of law that an insolvent could not, 
by simply entering into a paper writing, make a valid transfer of his 
property as against attacking exécution creditors, unless there had 
been such a delivery of possession as the circumstances and conditions 
demanded, or at least if the insolvent became a bankrupt, and the 
property which was the subject-matter of the intended transfer was 
turned into money and received by the trustée in bankruptcy, the mère 
paper transfer would not constitute good title to the money. The 
evidentiary facts vtpon which the question of delivery must be deter- 
mined were not in dispute. 

The pétition for a reargument averred the finding of insolvency to 
be without any supporting facts in évidence, and to hâve originated 
with the court, and that the conclusion of law stated had not been 
anticpated by counsel, and because of this had not been discussed. 
The insolvency fact lias been disposed of by a formai concession at 
bar of the insolvency of the assigner before and at the time of the 
assignment. The evidentiary facts involved are now ail settled, and 
we are concerned wholly with the proper inferences of law, or other- 
wise, to be drawn. 

There is an apparent, and, if real, a somewhat puzzling, reluctance 
on the part of counsel for petitioner to face the real question involved. 
The occasion for this observation leads to the élimination of another 
possible feature of the case. We are concerned with an assignment. 
This means a contract. This implies as an élément the law of the 
contract, which, in turn, suggests the thought of locus. This might be 
expected to be found to be either an Illinois or a Pennsylvania con- 
tract. Counsel for petitioner confidently assert the law of Illinois to 
be with them. We had been furnished no information (beyond this 
statement) of what the law of Illinois on the subject is. The référée 
disposed of it as a Pennsylvania contract. The information (too 
meager to be called such) which outside sources had brought to us 
was that the law of Illinois is otherwise than as above stated. We 
are relieved of any inquiry into it by the finding of the référée and 
by the agreement at bar that the case is to be disposed of as one aris- 
ing wholly out of a Pennsylvania contract, made hère and so far as 
executed carried into efl^ect hère. In other words, it is to be disposed 
of as if everything which has been done had been donc in Pennsyl- 
vania. Let us, therefore, try to squarely présent the case to be ruled. 
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The Hawley Down-Draft Furnace Company had customers against 
whom it expected to hâve choses in action in the form of book ac- 
counts. It anticipated a need for money. It entered into an agree- 
ment with the National Trust & Crédit Company by which it agreed 
to sell and assign to the Crédit Company any of its accoimts which it 
should décide to sell, and the Crédit Company agreed to buy them 
on certain terms and advance a certain percentage of what we will 
call their nar value. The Furnace Company became insolvent, and as- 
signed certain listed book accounts to the Crédit Company, receiving 
advancements, as it had been agreed. There was nothing to évidence 
delivery beyond the delivery of the paper agreement and the paper 
assignment following it, and, particularly, there was no notification to 
the debtors of the P'urnace Company. The affairs of the assigner went 
into the hands of a receiver appointed by the stat'e court, and after- 
wards were turned over to the trustée in bankruptcy. The accounts 
were paid to the receiver and by him passed on to the trustée. The 
Crédit Company demanded thèse moneys (or what remained of them) 
of the trustée as its property. We hâve ignored, as of no real value, 
the provision in the agreement that the proceeds of the accounts, when 
collected, were to be sent by the Furnace Company to the Crédit Com- 
pany in the "original package," or, if retained by the assigner, were 
to be held as collections made by the Furnace Company for the Crédit 
Company as its agent. The real r^uestion is : 

"Does the money in the liands of the trustée belong to the Crédit Company, 
or is it to be distributed among the creditors of the banliniptV" 

Inasmuch as the conclusion reached is to adhère to the findings al- 
ready made in the opinion before handed down, we will confine our- 
selves, in the présent discussion, to a review of the argument pre- 
sented to us by counsel for the Crédit Company, premising it with 
the statement of certain propositions which we regard as settled, 
coupled (when called for) with a référence to a sanctioning authority. 
Thèse propositions are as follows : 

1. If the property, hère claimed to hâve been sold, had been tangible 
Personal property, undelivered and suffered by the vendee to remain 
in the possession and dominion of the vendor, the asserted transfer 
would bave been void against subséquent bona fide purchasers or ex- 
écution rrpditors of the assignor. This we assume to be admitted. 

2. Trustées in bankruptcy may now assert on behalf of creditors 
ail the rights which would hâve belonged to exécution creditors had 
there been such. This we assume to be likewise admitted. 

[11 3. Under the law of Pennsylvania there can be no valid trans- 
fer of book accounts without delivery of a written assignment or other 
équivalent. American Bank v. Fédéral, 226 Pa. 483, '75 Atl. 683, 27 
L. R. A. (N. S.) 666, 134 Am. St. Rep. 1071, 18 Ann. Cas. 444. 

[2] 4. Between two assignments of the same book accounts under 
otherwise like circumstances, the assignée who first gives notice to 
the debtor is first in right. Phillips' Estate (3), 205 Pa. 515, 55 Atl. 
213, 6^ L. R. A. 760, 97 Am. St. Rep. 746. 

[3] 5. A creditor assignée is in this respect in the same position 
as an assignée for value. 
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[4] 6. A paper assignment, without other delivery, is valid as 
against the assigner, and because of this is good against the plaintiff 
in foreign attacliment proceedings or other appearance process. Phil- 
lips^ Estate, 205 Pa. 525, 55 Atl. 216, 97 Am. St. Rep. 750. 

The propositions which for the purposes of this argument may bc 
considered as open ones are the following, one of which may not be 
essential to the décision of the cause : 

7. Is an attachment in exécution to be deenied exécution process, 
and the plaintiff an exécution creditor, as is the plaintiff in a fi. fa., 
or is it appearance process, and the plaintiff regarded as merely suc- 
ceeding to the rights of the défendant, as is a plahitiff in foreign at- 
tachment ? 

8. Is a trustée in bankruptcy, to whom the title passes by opéra- 
tion of law, within the rule which pertains to voluntary assignées for 
value and creditor assignées? 

9. Is the National Trust & Crédit Company entitled to the fund 
in the hands of the trustée in préférence to the claim of the trustée as 
the représentative of exécution creditor claimants? 

[b] The whole discussion is summed up in this final question. The 
first complaint (designated 2) which counsel make must be based upon 
a misapprehension of the intended meaning of the quoted extracts 
from the opinion heretofore filed. The thonght was wholly académie, 
and its expression had no other than a clarity purpose. The distinc- 
tion is what may be termed wholly technical. It is that between légal 
and équitable titles. The ancient préjudice against assigned rights 
of action having worn itself out, the only practical conséquence left is 
the manner of naming the plaintiff". Unless the légal title passes by 
the transfer, the one in whom was originally the right of action must 
be named as the plaintiff in any suit brought. If the right to receive 
the funds has passed to another, the action is brought in the name of 
the légal plaintiff to the use of the assignée, who becomes the équita- 
ble plaintiff. If the légal title has passed, the assignée brings suit in 
bis own name as the assignée of the légal plaintiff. An illustration is 
aff'orded by the Pennsylvania statute on the subject of the assignment 
of bonds. The act requires (among other things) two witnesses to 
an assignment. If sucli an assignment is made, the assignée may sue 
as such. If the assignment, although the same in ail other respects, 
has but one witness, it does not pass the légal title, and suit is brought 
in the name of the obligor to the use of the obligée. Either assign- 
ment is good to ail intents and purposes. One is a légal assignment ; 
the other an équitable one ; but one is as good as the other. There 
is nb other différence than this : If, for instance, one is void or voida- 
ble, because in fraud of creditors, the other is. 

[6] There is a like futility in discussing the title of a trustée in 
bankruptcy. The P>ankruptcy Law does not enlarge (in the sensé 
discussed in the submitted brief) the property rights of the bankrupt. 
In the proper sensé of the phrase, ail that passes to the trustée is 
what the bankni])t had. We may start with the observation that the 
j)ro])erty of the bankrupt remains subject to ail claims and equities. 
Any one who could assert a title to or equity in the property before 
bankruptcy may do so afterwards. To say that it is only the prop- 
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erty rights of the bankrupt which pass is no more than to say that, if 
the bankrupt had two horses, the Bankruptcy Law does not increase 
the number to three or more. Under the provisions of that law, how- 
ever, there does pass to the trustée, not only ail rights which the bank- 
rupt had, but also ail rights which exécution creditors (if there had 
been any) might bave asserted, as well as the power to set aside cer- 
tain transfers which the bankrupt may hâve made, and by which he, in 
conséquence, had parted with ail his rights. When, therefore, the in- 
quiry is as Isetween the claimant and the trustée, the question is not 
merely what rights had the bankrupt, but what are such rights plus 
the rights of exécution creditors. 

[7] Complaint II of the brief goes to the proposition which we give 
as 7 in those enumerated. Noble v. Oil Co., 79 Pa. 354, 21 Am. 
Rep. 66, to which we hâve been referred, rules it only as to foreign 
attachment. This is not disputed. Pellman v. Hart, 1 Pa. 263, was 
the case of a promissory note assigned (or indorsed over) and deliv- 
ered. The latter fact made the purchaser's title a good one. The 
opinion, it is true, does not distinguish between attachment proceed- 
ings, which are appearance process, and those which are exécution 
process. This case in the reasoning of the opinion (although not its 
facts), and those which follow it, supply the Une of thought which, 
logically applied, admittedly supports the référée, and, if they are 
controlling, lead to the conclusion reached by him. The two views are 
hère presented in a nutshell. The foreign attachment cases are aside 
from the point, because the rights of exécution creditors are not in- 
volved ; foreign attachment not being exécution process. The plain- 
tif? in an attachment in exécution, however, necessarily must be, not 
only a créditer, but it is difficult to understand why he is not an ex- 
écution créditer as well, and, if he is, then the assignments which fig- 
ured in thèse cases are good against exécution creditors, and the con- 
clusion cannot be resisted that they are good against trustées in bank- 
ruptcy. We must either follow thèse cases (as did the référée), or 
it must be held that a plaintiff in such an attachment is not an exécu- 
tion créditer, or the assignments there must hâve been good on other 
grounds, or the final stand that for some reason thèse cases are not 
to be f ollowed as ruling the point involved. The cases so far discussed 
can thus be passed. 

U. S. V. Vaughan, 3 Bin. 394, 5 Am. Dec. 375, arose in 1811. This 
we think (although we hâve not the means at hand to verify this state- 
ment) was before the statutes giving attachment in exécution process. 
The process, therefore, must hâve been foreign attachment. The re- 
port of the case does nôt inform us, but the case may be passed as 
not authoritative in other cases. The language of the opinion implies 
this. La Barre v. Doney, 53 Pa. Super. Ct. 435, is supported by the 
fact that the notice, essential to the validity of the assignment, had 
been given. It is true the ruling is put on both grounds, but the dis- 
tinction between appearance and exécution process is ignored. Hemp- 
hill V. Yerkes, 132 Pa. 545, 19 Atl. 342, 19 Am. St. Rep. 607, was 
decided upon its facts. The transferred thing was a check, which had 
been indorsed over and delivered before the attachment. The reason- 
ing of the opinion does not reach the facts of the présent case, and 
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there is the same omission to meet the précise point hère involved. 
It therefore is not authoritatively ruied by the cases cited. Phillips' 
Estate,_205 Pa. 525, 55 Atl. 216, 97 Am. St. Rep. 750, was a case 
of foreign attachment. 

Jarecki v. Hart, 5 Pa. Super. Ct. 422, more nearly than any other 
nieets the needs of the petitioner. The case was, beyond room for 
différence of opinion, well decided on its facts. It was to ail intents 
and purposes a case stated, inasmuch as it came up on a motion for 
judgment on a spécial verdict. The verdict really settled ail disputa- 
ble questions, because ail that remained was whether "a valid assign- 
ment" passed title to a chose in action beyond the reach of an attack- 
ing creditor. It is clear that it did. The point hère raade was not 
really présent in that case. It must be admitted, however, that sub- 
stantially the same point was atterapted to be made by counsel for ap- 
pellant. His widely recognized ability gives assurance, as the report 
itself discloses, that it was well argued. It received the attention of 
the court. It was disposed of in an opinion written by a judge who 
had a firm grasp of légal principles and the powers of reasoning which 
lead to Sound conclusions. The very vitals of the question were ex- 
posed by contrasting the case of a transfer of tangible personal chat- 
tels and of choses in action. The ruling can be accepted as an au- 
thoritative déclaration (in accordance with the prior adjudications) of 
the law of Pennsylvania to be that an assignment of a chose in action 
is good as against the assigner without delivery and that notice to the 
debtor of the assignment of a book account is (again as against the 
assignor) not essential, and that a plaintiff in an attachment in exécu- 
tion acquires no greater rights 'than those of an assignée of the de- 
fendant. If he is to be regarded as such subséquent assignée, the ef- 
fect given this would seem to be inconsistent with Phillips' Estate, 
205 Pa. 525, 55 Atl. 216, 97 Am. St. Rep. 750, wherein it was held 
that, as between two such assignées, the one who first gave notice to 
the debtor was first in right. 

Giving the ruling in the Jarecki Case its full application, there yet 
remains room for the thought that a trustée in bankruptcy is entitled 
to more considération than one who (as a plaintiff in an attachment 
was held to do) stands in the shoes of the bankrupt. He is an exécu- 
tion creditor as well, and bas ail the rights of such creditors. The 
conséquences of this will be later stated. We are unable to discover 
anything in the Cotton Sales Company Case (D. C.) 209 Fed. 629, 
which touches, or anything in the opinion of Judge Thompson, or the 
référée, which was meant to touch, the question before us. 

We State frankly our utter inability to understand what is meant 
by complaints III, IV, and V. Time and again the attention of coun- 
sel was directed to the fact that the référée and the court had disposed 
of the case as one arising out of a Pennsylvania contract. If the con- 
tract was an Illinois contract, both the référée and the court had been 
proceeding on a wrong assumption. Counsel then stated this wOuld 
be conceded, and the case heard as a Pennsylvania case. In the face 
of this stipulation the argument recurs to the assertion of an Illinois 
contract. Into this discussion we décline to go. 

The same comment applies to complaint VI. There was an ex- 
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press admission and stipulation of insolvency. The only possible 
explanation of the discussion of features which hâve been eliminated 
by such clear and spécifie stipulations is that (which we assume to 
be the case) the paper book was prepared in advance of the argument 
at bar and before the stipulation was made. In this connection the 
observation before made that cases in the fédéral courts before the 
amendnient of 1910 to the Bankruptcy Law can hâve no possible ap- 
plication is again repeated. Trustées then stood simply where the 
bankrupt stood, and had none of the rights of exécution creditors. 
The same observation applies to cases in other state jurisdictions than 
Pennsylvania. It is well known that in some states assignments such 
as this would be held valid. What we are concerned with is fédéral 
cases since the amendnient and Pennsylvania cases. The case of Greey 
V. Dockendorfif, 231 U. S. 513, 34 Sup. Ct. 166, 58 L. Ed. 339, was 
the case of a New York contract and was ruled in accordance vi^ith the 
laws of that state. 

Complaint VI évades the question. It is not contended that any- 
thing further in the way of delivery could bave been done, other than 
to notify the debtor. It is an indisputable fact that this notice was not 
given. 

Complaint VII, therefore, meets the whole question. Hère again 
(although it is conceded the conclusion may be sound) we bave the 
same sideling away from meeting the issue. Cases are again cited 
showing that in some jurisdictions notice to the debtor is not neces- 
sary. This is admitted. Cases are cited ruling that "as agamst the 
assignor" notice is not required. This must be admitted. Nothing is 
added to aid us to the conclusion asserted, except the case of Shepherd 
V. Railroad, 29 Pa. Super. Ct. 291. That was an administrator's case, 
and was planted upon the familiar ground that the administrator did 
not represent creditors. It is worthy of passing comment that Nonan- 
tum V. Webb, 124 Pa. 125, 16 Atl. 632, is cited as an authority for 
the proposition that the assignée of a book account is vested with "the 
right to sue thereon in his own name." This is in curious conflict, 
not only with ail accepted principles, but with the express statement 
in the opinion in that case that the suit could not be maintained in the 
name of assignée, but only in the name of the assignor to the use of 
the assignée. 

The concluding complaint brings us back to the attachment in ex- 
écution cases and the difficulty in reconciling them with the ruling 
now made. As before remarked, it was to be expected the référée 
would do as he did do in following them. The question is wide open 
to différence of opinion. In many jurisdictions it is settled in favor 
of such assignées. The attachment in exécution cases can, however, 
be distinguished, and they are seemingly as inconsistent with the rul- 
ing in the Phillips Case as with the ruling now made. The law vests 
the title, not only of the bankrupt, but the claims of exécution cred- 
itors, in the trustée. He, therefore, is at least in the position of a 
subséquent assignée. As between him and the first assignée the one 
who first gives notice to the debtor is first in right. We hâve fol- 
lowed in this opinion, doubtless at painful length, the brief submitted 
with the reargument. 
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We adhère to the conclusion before reached, and restate it thus: 
A fund in the hands of a trustée in bankruptcy, arising from the col- 
lecton of book accounts due the bankrupt, will not be charged with 
a lien in favor of an assignée of such bock accounts, to whom no de- 
livery was made, except of the paper assignaient, and who gave no 
notice thereof to the debtors, nor will such assignée be held to bave 
an équitable title to the fund. 

We are of opinion, although this is probably not necessary to the 
décision of the case before us, but in case it is held to be, that there 
is no distinction in Pennsylvania between transfers of tangible per- 
sonalty and choses in action. Both must be followed with delivery, 
and notice to debtors of book accounts is necessary to a completed ti- 
tle against those in whom title is vested by opération of the law as rep- 
resenting creditors. 



In re COBB-g CONSOL. OOS. 
In re CLAPP. 

(District Court, D. Massachusetts. May 12, 1916.) 
No. 2023T. 

1. Bankruptcy <S=320(1) — Jueisdiction of Bankrupï — Bankkuptcy Coukt — 

FUNDS. 

Wliere the trustée of a bankrupt corporation had în his possession a 
fund elaimed by corporate creditors and also by creditors of an insol- 
vent flrni, the bankruptcy court bas exclusive jurlsdietion to décide the 
conflicting daims. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. I)ig. § 23; Dec. Dlg 
<Ê=20(1) ; Courts, Cent. Dig. § 1331.] 

2. PARTXEnsnip ©=5181 — Creditors — Eights of. 

l'roperty of a member of a flrm Is liable, flrst for his individual debts, 
and then for partnership claims ; theref ore flrm! creditors, the flrm being 
insolvent, bave a prlor rlght to sliare in fund belonging to a partner, ovei' 
creditors of a cori)oration in which the partner was interested. 

\Kû. Note. — For otlier cases, see Partnership, Cent. Dlg. §§ 310, 316, 317 ; 
Dec. Dig. i©=lSl.] 

3. BAXKRTiPToy <S=3351 — Ci.aims — Maesiiai.ing of Assets. 

A partner, who was Interested in a corporation, assigned to the trustée 
lu bankruptcy of the corporation a fund due liim. It had been the in- 
tention of the partnership to Induce partnership creditors to agrée to a 
novation, accepting the corporation as tlieir debtor. Some of the partner- 
sliip creditors dld so, but others refused. The trustée in bankniptcy of 
the corporation took the fund as a stakeholder. The flrm and partners 
also were insolvent. Held tliat, notwithstandiug Bankr. Act Julv 1, 1898, 
c. f)41, § 5, subd. "g," 30 Stat. 547 (Comp. St. 1913, § 9589), relating to proof 
of claims against partnership assets and individual assets, those flrm 
creditors who dld not accept the corporation as their debtor are entitled 
to prlority ; the section merely having relation to marshaling of assets. 

(Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 563, 564; 
Dec. Dlg. <g=5351.] 

In Bankrui)tcy. In the matter of the bankruptcy of Cobb's Consoli- 
dated Companies. Pétition by John C. Clapp, Jr., to share in certain 

®:=3For other cases see same tonie & KKY-NUMBER in ail Key-Numbered Digests & Indexes 
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assets. On certificate of review after decree of the référée in favor 
of the trustée. Decree of référée vacated. 

Stoneman, Gould & Stoneman, of Boston, Mass., for trustée. 
John F. Neal, of Boston, Mass., for creditors. 

MORTON, District Judge. This case involves somewhat intricate 
questions of marshahng assets betvveen the bankrupt corporation and 
a partnership to the assets and HabiHties to which it succeeded with- 
in four months preceding pétitions in bankruptcy against both con- 
cerns. The material facts are as follows: 

Tlie partnership traded under tvi^o names, viz., Cobb's Boston Tea 
Company and C. D. Cobb & Bro. It was composed of three partners, 
of whom only one, Albert C. Aldrich, need be ref erred to. When the 
corporation, the présent bankrupt, took over the assets of the part- 
nership, it agreed to assume the debts thereof. This arrangement was 
concluded in October, 1913. On January 7, 1914, an involuntary pé- 
tition in bankruptcy was filed against the corporation, and on January 
20, 1914, another pétition against the partnership and the individual 
partners. At that time Aldrich had a claim for money loaned against 
a third concern which was also in bankruptcy, amounting to about 
.$30,000, on which, through subséquent composition proceedings, about 
$15,000 was paid, and which therefore may be considered as worth 
the latter sum. This claim Aldrich assigned, on or about December 16, 
1914, to Charles B. Jopp, who on August 21st préviens had been ap- 
pointed the trustée in bankruptcy of the corporation. The assignment 
explicitly stated: 

"The said Jopp, trustée as aforesaid, accepting and receiving said fund as 
trustée or stakeliolder, the same to be held subject to the further order of 
this court without préjudice to the rights of any parties, either creditors of 
Cobb's Consolidated Companies, creditors of the partnership of Cobb'.s Boston 
Tea Company, and O. D. Cobb & Bro., wlth référence to the marshallng of 
said fund and the distribution thereof, the rights of ail of said parties to be 
determlned as of the dates of the flling of the respective pétitions in bank- 
ruptcy." 

This arrangement was substantially modified, as hereinafter noticed, 
by a later agreement dated P"'ebruary 15, 1915, between Jopp, trustée, 
and Aldrich, and the petitioning creditors in the bankruptcy case against 
the partnership. In accordance therewith, the $15,000 was paid to 
Jopp. Certain portions of it were paid ont by him in accordance with 
the agreements, and are not now in question. There remains a bal- 
ance of about $8,500, which he still holds, and which forms the sub- 
ject-matter of the présent controversy. It is claimed on the one side 
by the petitioners, who are creditors of the partnership who hâve not 
proved their claims against the corporation, and on the other by him 
as trustée in bankruptcy of the corporation, for distribution among its 
creditors. The matter was heard by Mr. Référée Olmstead, who 
found in favor of the trustée ; and it is hère on a certificate of review. 

The first point, somewhat preliminary in character, urged by the 
trustée is that the petitioners are estopped from making the claim 
hère presented, by reason of their having joined in the agreements 
above ref erred to. It is, however, clear upon the agreements that the 
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creditors réservée! their rights against the fund in question, and that 
this point is not well taken. 

[ 1 ] The petitioners, bef ore proceeding hère, brought a bill in equity 
in the state court to détermine their rights in the fund. Proceedings 
thereon hâve been stayed pending the détermination by this court, as 
to whether it bas exchisive jurisdiction of the matter. The petitioners 
contend that the state court bas jurisdiction, and that they hâve the 
right to proceed there. The fund, whoever niay be ultimately entitled 
to it, was assigned to the trustée in bankruptcy of the corporation, and 
reduced to possession by him before the bill in equity in the state court 
was fiiled. It is in his hands now, and he claims it in bis officiai ca- 
pacity. Possession by a trustée in bankruptcy of property which he 
claims as a part of the estate sufHces to give this court exclusive con- 
trol and jurisdiction to détermine the ovvnership of it. Collier on 
Bankruptcy (lOth Ed.) p. 502, coUecting cases. I therefore proceed 
to the merits of the controversy. 

[2, 3] The only right which the corporation, or Jopp, as trustée in 
bankruptcy of it, bas to the fund rests on the assignment which was 
made about 11 months after the filing of the involuntary pétition on 
which the corporation was later adjudicated. At the time when the 
assignment was made, Aldrich owned the claim and still had power 
to deal with it. In his hands the fund would bave been available, 
first, for his individual creditors, and, after their claims had been 
satisfied, for the creditors of the partnership. His individual indebt- 
edness appears not to bave amounted to enough to absorb it. The 
right of his individual creditors to priority was recognized; and I 
infer that the surplus now in Jopp's hands represents the sum not 
required for their claims. 

The partnership was deeply insolvent; the firm assets, plus the in- 
dividual assets of the partners, did not amount to enough to pay its 
indebtedness. The effect of the assignment was to give the benefit of 
the fund to such creditors of the partnership as had accepted, or should 
accept, the corporation as their debtor in place of the partnership. 
It also operated to give the benefit of the fund to such other creditors 
of the corporation as had come into existence after it began business 
and who were never creditors of the partnership. In other words, the 
présent balance, which would otherwise bave been an asset available 
to the partnership's creditors generally, was converted into an asset 
available only to a limited class of such creditors, and was further sub- 
jected to an additional class of claims, which seem, however, not to 
amount to enough to bave been regarded as an important factor. The 
arrangement was unquestiônably made in entire good faith in pur- 
suance of a plan to settle ail matters connected with the partnership 
through the corporation which had succeeded it, and to eliminate the 
partnership from the situation. The facts concerning the condition 
of the various concerns in question were known to ail the parties ; 
and they are fixed with notice that the efïect of the arrangement would 
be as above stated. It is évident from the agreements that doubt was 
entertained as to its efïect upon the rights of creditors of the part- 
nership who had not accepted the corporation as their debtor. After 
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the assignment had been made, the bankruptcy pétition brought by 
the présent petitioner and others against the partnership was, in ac- 
cordance with the provisions of the agreement, dismissed by consent. 

The supplemental agreement, dated February 15, 1915, in which the 
petitioner assented to the dismissal of that pétition, explicitly provides 
that: 

» * * * rjijjg rights. If any, of said pi'esent creditors of said copartner- 
ship, In and to said funds, are to be determined in the same mauner ànd to 
the same effect as thoiish the pétition in bankruptcy against said copartner- 
ship had not been dismissed and the copartnership had been adjudinated 
hankrupt thereuuder, * * * it being the intention of this instrument to 
reserve and save to the présent creditors of the eopartnersliip doing business 
under the name and style of Cobb's Boston Tea Company and C. !>. Cobb & 
Bro., other than those creditors whose clalms are settled and adjusted or 
waived as aforesaid, each and every rlght, both at law and in equlty, tliat 
they would hâve had in and to said fond had said pétition against said co- 
partnership not been dismissed." 

If the partnership had been adjudicated and were being liquidated 
separate from the corporation, it seems clear that its creditors would 
be entitled to the benefit of this asset, and that it could not be trans- 
ferred away from them, without considération, after the iiling of the 
pétition. The learned référée was of opinion that : 

"The pétition against Cobb's Boston Tea Company having been dismissed. 
the relation of the partners to thelr creditors may be considered as if such 
pétition had never been filed." 

Apart from the agreements, this would be true. But thèse explicitly 
provide otherwise, and the rights of the parties must be determined in 
accordance with them. He was also of opinion that to allow this pé- 
tition would be to work a préférence in favor of the petitioner at the 
expense of other creditors of the partnership who hâve proved against 
the corporation. The petitioner is, in effect, acting for himself and ail 
other creditors of the partnership, and is endeavoring to obtain the 
fund for distribution among the class so composed. They are not, in 
my opinion, deprived of that right because other persons, originally 
creditors of the partnership, chose to relinquish their hold upon it, 
and to accept in lieu thereof the liabihty of the corporation. Section 
5, subdivision (g), referred to by the learned référée, relates to the 
marshaling of assets between the partnership estate and individual 
estâtes of the partners. It does not cover the questions hère presented. 

I therefore conclude that the fund should be administered for the 
benefit of the présent petitioner and such other persons, if any, as are 
of right entitled to share therein as creditors of the partnership. 

The decree entered by the référée is vacated. The petitioner may 
présent a decree in accordance with this opinion. 
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In re DAVIDSON. 

(District Court, M. D. Alabama, N. D. May 13, 1916.) 

No. 3733. 

1. Courts <S=366(1) — Précédents — Fédéral Courts. 

The fédéral courts will follow the construction of a state statute made 
by the state courts. 

[Ed. Note. — For other cases, see Courts, Cent. DIg. §§ 956, 957, 957; Dec. 
Dlg. ©»366(1).] 

2. Bankruptoy <s=3348 — Claims — Préférence Claims — Rights of Wife. 

Code Ala. 1907, § 4492, déclares that the wlfe has fuU légal capacity to 
contract as if she were sole, except as otherwise provlded by law. Sec- 
tion 4494 déclares that the wife. If the husband be of sound mind, and 
has not abandoned lier, or be not a nonresident, or under conviction of 
crime for two years or more, cannot allenate or mortgage her lands 
without the consent of her husband, but if the husband be non compos 
mentis, etc., the wlfe may allenate her lands as if she were sole. Sections 
4487, 4497, déclare that the husband and wife may contract with eaeh 
other, but such contracts are subject to rules of law as to contracts 
between persons standing In confidential relations, but the wlfe shall not 
become surety for her husband, and that the earnings of the wife are 
her separate property, but she shall not be entitled to compensation for 
services rendered to or for her husband, or to or for the family. A wlfe, 
who discharged her marital duties, became a clerk in her husband's store 
at an agreed salary. Beld that, on the bankruptcy of the husband, the 
wlfe was entitled to priority as to her claim for wages due, for the 
provision that contracts between husband and wife should be subject 
to the rules of law as to contracts between persons standing in confiden- 
tial relations merely déclares a rule of évidence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 536; Dec. 
Dlg. <S=»348.] 

In Bankruptcy. In the matter of the bankruptcy of Jesse Davidson. 
Proceeding to review the finding of the référée allowing the prefer- 
ential claim of Dora Davidson. Order of référée affirmed. 

Weil, Stakely & Vardaman, of Montgomery, Ala., for trustée. 
Steiner, Crum & Weil, of Montgomery, Ala., for claimant. 

HENRY D. CLAYTON, District Judge. This matter is submitted 
for decree upon the claim of Dora Davidson for wages due her by 
the bankrupt. The claim is resisted by the trustée, on behalf of the 
creditors of the bankrupt, on the sole ground that the services, the 
foundation of the claim, were rendered by her, the wife, to her hus- 
band, the bankrupt. 

There is no question of fact in dispute. Jesse, the bankrupt, and 
Dora, the claimant, were husband and wife. While they were living 
together as such, he and she entered into a contract whereby he agreed 
to pay her a salary for her services as clerk to him in bis jewelry store 
in the city of Montgomery, where they réside, and she earned the 
amount agreed upon, and it is reasonable and fair compensation. Un- 
der this contract, if it be valid, Mrs. Davidson has a preferential claim. 

Of course, there is no sound ethical reason why the wife may not 
perform, outside of her marital duties, services as clerk for the hus- 

!®:35For otber cases see same topie & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



IN RE DAVIDSON 463 

band, and be paid therefor. Hère she is not asking any recompense 
for the discharge of her duties as wife and housekeeper. But it may 
be observed that she made the home comfortable and attractive for 
her family; that she was always considerate of the sometimes neg- 
lected individual, the husband; and it is probable that, if Jesse had 
been altogether as industrious and compétent a merchant or store- 
keeper as Dora was a housekeeper, he would never bave f ailed in his 
business. Certain it is that Dora deserves commendation for her ef- 
forts to make the marriage venture with Jesse a success at home and 
down town at the store. 

The opposing creditors, however, contend that the wife was under 
the disability of that rehc of barbarism which denied her the right to 
enter into the contract with her husband. This archaic rule was a 
part of the rich inheritance from the common law, and, of course, at 
one time obtained in Alabama. It is sufficient to say for the purposes 
of this case that the common law treated the wife as though she were 
the chattel of the husband, and then, as if to treat her in more sympa- 
thetic fashion, declared that upon her marriage the existence of the 
wife became merged into that of the husband. This ought not to be, 
this cannot be, the idea now. There are several statutes in Alabama 
which évidence the fact that this commonwealth bas liberated the 
wife from such indefensible thralldom and recognizes her as having 
an individual légal entity. For instance, why should she not hâve the 
right, as she now bas under the Alabama law, to prosecute suits in her 
own name for the recovery of her property, or damages for her own 
Personal injuries, notwithstanding her coverture? And it is true that 
she cannot be compelled to testif y against her husband, but ought she 
not to bave, as she now has in Alalaama, the right to testify against 
him in case she is the victim of his cruelty ? Or why may not the hus- 
band and wife voluntarily testify for or against each other in crim- 
inal cases? Gen. Acts Ala. 1915, p. 942. 

[1,2] It is gratifying that under the laws of Alabama the rights of 
the wife are just as much to be respected as the rights of the hus- 
band. It is a beautiful relation, a commendable partnership, that of 
husband and wife, where the two work in harmony in the pursuit of 
happiness. But, whatever progrès s may hâve been made in the art 
of enlightened government, we are in this case to look to the statutory 
laws of Alabama to détermine the contractual ability of the wife — 
to ascertain her légal status, whether she could lawfuUy enter into 
the contract with her husband hère involved. 

Section 4492 of the Code of Alabama déclares : 

"The wife has full légal capsicity to conti'act as if she vere sole, exeept as 
otherwise provlded by law." 

It goes without saying that this statute confers upon the wife every 
right to contract which the husband has, unless there is some law re- 
stricting her right. 

Section 4494 of the Code provides: 

"The wife, if the husband be of sound mind, and has not abandoned her, 
or be not a nonresident of the state, or be not imprisoned under a conviction 
for crime for a period of two years or more, cannot allenate or mortgage her 
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lands, or any interest therein, without the assent and concurrence of the hus- 
band, the assent and concurrence of the husband to be manifested by hls 
jolning In the aliénation in the mode prescribed by law for the exécution of 
conveyances of land. But if the husband be non compos mentis, or bas aban- 
doned the wife, or Is a nonresideut of the state, or is imprisoned under a 
conviction for crime for a period of two yenrs or more, the wife may alienate 
or mortgage her lands as if she vvere sole." 

Section 4497 of the Code provides : 

"The husband and wife may contract with each other, but ail contracts Into 
which they enter are subject to the rules of law as to contracts by aiid between 
persons standing in confldential relations ; but the wife shall iiot, Uireotly or 
indirectly, becom'e the surety for the husband." 

Section 4487 of the Code déclares : 

"The eaniings of the wife are her separate property; but she is not en- 
titled to compensation for services rendored to or for the husband, or to or 
for the family." 

Thèse are ail the statutes of Alabama cognate to the right of the 
wife to contract. 

A considération of thèse several sections shows, so far as they are 
concerned, that the wife has full power to contract as though feme 
sole, except that she cannot become the surety for her husband (sec- 
tion 4497), and except she cannot alienate her lands without regard 
to the limitations set forth in section 4494. 

But it is insisted that the words, "ail contracts into which they enter 
are subject to the rules of law as to contracts by and between persons 
standing in confidential relations" (section 4497, supra), qualify or 
abridge the right of the wife to contract with her husband. I do not 
think this is true, for I believe it is manifest that the particular office 
of the clause quoted is to f urnish a rule of évidence and no more. As 
such it is a wise rule, reasonable and cautionary, to be observed when 
contracts between husband and wife are under considération. 

It is further insisted that section 4487, supra, is such a délimitation 
of the power of the wife to contract as to preclude her from entering 
into a contract with her husband for services outside of those required 
by the marital relation. I cannot agrée that this is a sound contention. 
I hâve not found any décision of the Suprême Court of Alabama dé- 
cisive of this question. 

The attorneys for the respective parties hâve each cited the case of 
People's Horoe Tel. Co. v. Cockrum, 182 Ala. 547, 62 South. 86, in 
support of their divergent views. That was a case brought by the 
husband for personal injuries to the wife, and not under any contract. 
In the opinion, rendered for the court by Chief Justice Anderson, it 
was said, inter alîa: 

"It will be observed that our statute Is not as unrestricted as the statutes 
of New York and Nebraska are in giving to the wife her 'earnings,' but, on the 
contrary, contains an express limitation that she sliall not be entitled to any 
compensation for services rendered to or for her hushand, or ta or for tlie 
family, or, in other words, for any services performed by her in discharge of 
any duty or obligation growing out of the marriage relation." (Italics are 
mine.) 

There can be no doubt that the interprétation of the statute then 
under considération by the Suprême Court of Alabama must be fol- 
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lowed by a fédéral court. However, it does not seem that the décision 
in that case is a narrowing interprétation of the statute which the 
contesting creditors insist that it is. Pretermitting the suggestion 
made in the argument that the above quotation taken f rom the opinion 
is obiter dictum, undoubtedly the court meant to say and did say no 
more than that the statute does not permit the wife to hâve compen- 
sation for services rendered the husband or family by virtue of her 
marriage relation, and not outside of the duties incumbent upon her 
as wife. The statutes and the décision do not deny the right of the 
wife to contract with the husband for services rendered outside of 
her marital duties. Her right to contract under section 4492 is not 
abridged by section 4487. It appears to me that the court, in deciding 
People's Home Tel. Co. v. Cockrum, supra, held the view merely that 
the wife cannot contract for rémunération for her services rendered 
in discharge of her duties growing out of and inseparably connected 
with the marriage relation. 

In Nuding v. Urich, 169 Pa. 289, 32 Atl. 409, the Suprême Court 
of Pennsylvania, interpreting the language of their statute, "Here- 
af ter a married woman may, in the same manner and to the same ex- 
tent as an unmarried person, make any contract in writing or other- 
wise," etc., held that the wife was entitled to her earnings for serv- 
ices to her husband outside of the marital duties. 

In Roche v. Union Trust Co. (Ind. App.) 52 N. E. 612, the Indiana 
statute was under considération, and the language is quoted: 

"AH légal disabillties of married women to make contracts are hereby abol- 
ished, except as hereln * * * provided." 

And further: 

"The earnings and profits of any niarried woman, accruing from lier trade, 
business, * * « or iabor, other tlian labor for her husband or family, 
sliall be her sole and separate earnings." 

Roche, a dry goods merchant, made an assignment to the trust Com- 
pany for the benefit of his creditors, and the wife sought to recover 
from the company for services as a clerk in her husband's store and 
for money loaned by her to her husband. The court, araong otlier 
things said : 

"At eommon lavv, contracts between husbiind and wife are absolutely void, 
for tlie waut of parties and the wife's xwwer to consent. * * * At eommon 
law, also, the earnings of the wife, from whatever source derived, belonged to 
the husband. * * * If we could détermine the question by the comnion- 
law rule, it wonld be one of easy solution. The strictness and rigidity of that 
rule, however, hâve been greatly relaxed and modifled by législative enact- 
ments, and by a libéral construction of such enactnïents by the courts, 
to the end that married women may be better protected In their rlghts. 

* * * It must be conceded that, if the contract between appellant and her 
husband related to services performed by her in discbarge of her household 
duties, and the duties incumbent upon her to perform by reason of her marital 
relations, then there would be no considération to support the contract. 

* * * But hère appellant performs services for her husband which the 
marital relation did not enjoin upon her. * * » ghe was under no obliga- 
tion to leave her home and its surroundings, and spend many years of her llfe 
clerking in a store for her husband, and yet she did thls under a contract that 
she was to be paid for it." 

233 F.— 30 
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An array of authorities is cited by the court to sustain the very 
illuminating and satisfactory reasoning in the opinion. 

The only case I find bearing directly upon the instant one is In re 
Davidson, which was never printed. There, in the opinion and order 
of the court in the case (in bankruptcy, Minute Book 10, p. 500, Mid. 
Dist. Ala.) United States District Judge Jones said: 

"The court, upon considération, is of the opinion that under the laws of 
Alabama a wlfe can recover for services rendered her husband otlier than 
domestie services." 

In my opinion, there is nothing in morals, nothing in sound pubUc 
policy, or gênerai law, and nothing in the laws of Alabama, which 
inhibited the making of the contract between the wife and the hus- 
band under which she earned her compensation now claimed. On 
the contrary, the laws of Alabama were intended to so emancipate the 
wife as to allow her the largest latitude in contracting for her services, 
rendered outside of her domestie relation of wife and housekeeper, 
and that the only restriction imposed upon her is that she shall not be 
entitled to any compensation for services ordinarily and naturally in- 
cumbent upon her in that beautiful relation which she assumed by her 
marriage vows. 

The finding and conclusion of the référée are correct, and a decree 
will be entered overruling the objections to the claim of Dora David- 
son, which has heretofore been filed and allowed. 



IIUDSON NAV. CO. v. MUKRAY. 

(District Court, D. New Jersey. February 14, 1916.) 

1. Courts i@=3269 — Fédéral CotrKTS — Jurisdiction — District in Which Suit 

MUST BE BroUGIIT. 

Under Judicial Code (Act Mareh 3, 1911, c. 231) § 5T, 36 Stat. 1102 
(Comp. St. 1913, § 1039), deciaring that when, in any suit to remove any 
ineumbrance or lien or cloud upon the title to real or personal property 
wlthln the district, the défendant shall not be an Inhabitaut of or found 
wlthin the district, it shall be lawful for the court to malî:c an order di- 
recting the absent défendant to appear and plead, it is immaterial, in a 
suit to cancel stock cei-tiflcates on the ground that they cast a lien or 
eloud upon the title of the corporation to its property, whether the cer- 
tiflcates themselves be vFithin the district, as such illégal certltlcates are 
not the property from which it is sought to remove a cloud. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 809; Dec. Dig. 
<S=5269.] 

2. CODKTS <S=>209 — FEDERAL COUKÏS JUBISDICTION DISTRICT IN WhICH 

SXTIT MuST BE BeOUQHT. 

In such case, where the property of the corixiration was not within the 
district where it was incorjwrated, and suit was brought, such suit caiinot, 
ou the theory that it was sought to remove a cloud from the title of the 
du'ly issued stock, be maintained in such district, for the illegally issued 
stock can only cast a cloud upon the équitable title of the légal stock- 
holders to the proiwrty of the corporation, which was wltliout the dis- 
trict. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 809; Dec. Dig. 
<g=3269.] 

<g=>For other cases see sarae topie & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Equity. Bill by the Hudson Navigation Company against Edward 
F. Murray. On motion to vacate an order, made pursuant to Judicial 
Code, § 57, directing défendant, a nonresident of the district of New 
jersey, to appear and plead, and to set aside the substituted service 
made upon him by virtue of such order. Motion granted. 

Wm. J. & Wm. C. Roche, of Troy, N. Y., and Alfred H. Strickland, 
of New York City, for the motion. 

Barber, Watson & Gibboney, of New York City, opposed. 

HAIGHT, District Judge. The défendant has appeared specially 
to challenge the jurisdiction of the court to proceed against him, and 
seeks to hâve set aside the order authorizing the substituted service, 
as well as the service. 

[1,2] The order in question was made pursuant to section 57 of 
the Tudicial Code (36 Stat. 1087), which was formerly the eighth sec- 
tion of the act of March 3, 1875 (18 Stat. 470, c. 137). When the 
order was made the défendant was not an inhabitant of this district, 
nor could he be found therein ; he was and still is a résident and citizen 
of the State of New York. No question is raised as to the regularity 
of the manner in which the substituted service was made ; but the in- 
sistment is that the order should not hâve been made. The statute in 
question is, by its terms, applicable only to a suit — 

"to enforce any légal or équitable lien iiix)u or claiiii to, or to remove any 
encumbrance or lien or eloud upon the title to real or pcrsonal properfi/ with- 
in the district toliere such suit is Itrought" 

It is necessary, therefore, at the outset, to ascertain the nature and 
object of this suit. The bill allèges in substance that the plaintifï is 
a New Jersey corporation, and that certain shares of its caoital stock 
were illegally and fraudulently issued to, and are now claimed to be 
owned by the défendant, and that the stock certificates therefor are 
now within the state of New Jersey. It also allèges that: 

The "action is brought to remove the incumbrance or lien or cioud upon 
the title of the property of the plaintiff caused by the vvrongful issuance of 
said stock certificates to the défendant as aforesald, and his claim to the 
ownership thereof and to the property represented thereby." 

It prays that the stock so issued to the défendant be decreed to be 
void, that the défendant be required to surrender the certificates, and 
that the plaintiiï be authorized to cancel them. The défendant has sub- 
mitted affidavits, the main avowed object of which is to show that the 
certificates for the stock in question were fraudulently brought into the 
state of New Jersey, by the plaintiflf, for the purpose of investing this 
court with jurisdiction in this suit. Their relevancy is sought to be 
sustained upon the theory that the physical présence of thèse certifi- 
cates within this district is essential to authorize the substituted serv- 
ice provided for in the above-mentioned section of the Judicial Code. 
But I think this contention is based upon a misconception of the 
nature and object of the suit. It is not sought to remove any incum- 
brance or cloud upon the title to those certificates; but the object of 
the suit is to remove a "cloud upon the title of the property of the 
plaintiff," or a cloud upon the title of the genuine stockholders, which 
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cloud, it is alleged, has been created by the alleged invalid issue o\ 
stock, of which the certificates are merely évidence of ownership. 
Hence, whether or not the certificates are within this district, or the 
manner in vvliich tliey were bronght hère, is quite immaterial on this 
motion. The important question is whether the property, upon the 
title of which, it is alleged, the invalid issue of stock créâtes a cloud, 
is within this district. 

It is therefore necessary to détermine upon the title of what prop- 
erty, if any, a cloud has been so created, and whether such property 
is within this district. If it be assumcd that a cloud has been cast 

)on the property, as distinguished f rom the capital stock, of the plain- 
titï, it is clear that substituted service was unauthorized, because such 
property, the affidavits show, is not located within this district. The 
allégations of the bill of complaint, on the other hand, preclude the 
assumption that the stock in question was once lawfuUy issued, and 
which, therefore, might be held by or on behalf of the plaintifï and 
lawfully transferred at any time, or, in other words, stock which 
would remain definite personal property of the plaintiff, having the 
same légal status as if it were stock in some other corporation, which 
the plaintiff was authorized to hold. If it were such stock I could 
readily conclude that the defendant's title would create a cloud upon 
the plaintiff's tide thereto, and that, as will be hereinafter shown, this 
court could acquire jurisdiction by substituted service in a suit to 
remove the cloud, because the situs of the stock would be in this dis- 
trict. But the allégations of the bill are that the stock was never law- 
fully issued. The plaintiff does not, in a légal sensé, therefore, seek 
to establish its title thereto, but rather to bave it canceled and judicially 
declared to be invalid. I think it clear, therefore, that there is no 
property of the plaintiff within this district upon which the stock held 
by the défendant has created a cloud. 

It then becomes necessary to ascertain whether the stock in ques- 
tion has cast a cloud upon the title of the genuine stockholders to 
any property within this district. For this purpose I will assume that, 
if any such cloud exists, the plaintiff, as distinguished from the .stock- 
holders, may maintain a suit to remove it. It was held by the Su- 
prême Court in Jellenik v. Huron Copper Mining Co., 177 U. S. 1, 20 
Sup. Ct. 559, 44 L. Ed. 647, that a suit for the purpose of removing a 
cloud upon the plaintiff s' title to shares of stock of a Michigan cor- 
poration, the légal titles to which were held by résidents of a district 
other than that in which the suit was brought, could be maintained in 
the district of the state where the corporation was created, and juris- 
diction could be acquired over the nonresidents by virtue of the 
eighth section of the act of 1875, upon the theory that, for such pur- 
pose, the situs of the stock of the corporation was in the state where 
the corporation was created. The statutes of Michigan, quoted in 
the opinion of the Suprême Court, providing for the incorporation 
of companies such as that by which the stock was issued, are in ail 
material respects the same as the New Jersey Corporation Act, under 
which the plaintiff in this case was incorporated. Amparo Mining Co. 
V. Fidelity Trust Co., 75 N. J. Eq. 555, 557, 73 Atl. 249; 2 N. J. 
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Comp. Stat. p. 1592 et seq., and page 2244. The state courts of New 
Jersey hâve also uniformly held that shares of stock in a New Jersey 
corporation, held and claimed to belong to a résident of another state, 
who must be brought in by substituted service, hâve such a situs in 
New Jersey as to confer upon its courts jurisdiction to defermine 
questions regarding the title to the stock ; that such a proceeding is 
quasi in rem. Amparo Mining Co. v. Fidelitv Trust Co., supra (Err. 
& App. affirming, Id., 74 N. J. Eq. 197, 71 Atl. 605 Ct. Chan.) :» 
Andrews v. Guayaquil & Quito Ry. Co., 69 N. J. Eq. 211, 60 Atl. 568 
(Ct. Chan.); affirmed 71 N. J. Eq. 768, 71 Atl. 1133 (Err. & App.); 
Sohege v. Singer Mfg. Co., 73 N. J. Eq. 567, 68 Atl. 64. 

It is clear, therefore, that if the alleged illégal shares of stock cast a 
cloud upon the title to the shares belonging to the genuine stock- 
holders, jurisdiction in a suit to remove such cloud may be acquired 
by this court over the défendant by the substituted service provided 
for in section 57 of the Judicial Code, because the situs of the valid 
shares is within this district. But there is a well-defined différence 
between the object of the suit at bar and that of the Jellenik and New 
Jersey cases above cited. In the latter cases it was sought to remove 
a cloud upon the légal title to stock, or to détermine the légal title, 
while in the former such is not the purpose, because the illégal stock 
cannot cast a cloud upon the légal title to the genuine stock of the 
holders thereof . But the illégal stock probably does cast a cloud upon 
the équitable title or the intercst which the genuine stockholders bave, 
by virtue of their shares of stock, not in the stock, but in the property 
of the corporation, since it impairs that title or interest. N. Y. & N. 
H. R. R. Co. v. Schuyler, 17 N. Y. 592. However, that fact does not 
bring the case within the provisions of the statute in question, for the 
property, upon the équitable title to which the cloud rests, is not the 
stock, but the property, of the corporation, and that, as before shown, 
is not within this district. The statute makes the location of the prop- 
erty, upon the title to which the cloud exists, the décisive factor. 

Applicable, also, to the situation hère presented, I think, are the 
rcmarks of the Chief Justice in Chase v. Wetzlar, 225 U. S. 79, 88, 
32 Sup. Ct. 659, 56 L. Ed. 990. In Citizens' Savings & Trust Co. v. 
Illinois Central R. R. Co., 205 U. S. 46, 27 Sup. Ct. 425, 51 L. Ed. 
703, a stockholder .sued to set aside certain leases and deeds which 
affected the propeities and franchises of the corporation. The Su- 
prême Court held that tn^ suit came within the act of 1875, because 
the property which was affected by the leases and deeds was wholly 
zvithin the district where the suit was brought. The leases and deeds 
in that case probably cast, at least to the same extent as the illégal 
stock in this case, a cloud upon the equifable title of the stockholders 
in the property of the corporation, but the controlling considération 
was the location of the property of the corporatinn. 

I hâve not overlooked the broad statement in 1 Cook on Corporations 
(7th Ed.) § 297, that a suit in equity to prevent the transf^r, the vot- 
ing of, or payment of dividends upon illegally issued stock is in the 
nature of a bill to quiet title, or to remove a cloud from the tille, of 
the genuine stock. But this statement has no référence to the statù'.c 
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now under considération, and I think refers, not to tHe légal title of 
the genuine stock, but to the équitable title of the holders of the 
genuine stock to the property of the corporation. This is clearly the 
efFect of the décision in N. Y. & N. H. R. R. Co. v. Schuyler, supra, 
which'is cited by Mr. Cook. The other cases cited by him had noth- 
ing whatever to do with this statute, or the question now under con- 
sidération. Jurisdiction, by substituted service, could probably be se- 
cured in the state courts of New Jersey, in a suit such as this, upon the 
theory that it is a suit quasi in rem ; the situs of the stock which it is 
sought to hâve judicially declared to be invalid being in this state. 
But, if such is the correct assumption, it affords no assistance to the 
plaintiff in this action, because the statute of New Jersey, which pro- 
vides for substituted service upon absent défendants, is much broader 
than the fédéral statute now under considération, and is not, as is the 
latter, limited in its appHcation by the object of the suit, except by 
the constitutional requirement of due process of law. 1 N. J. Comp. 
Stat. p. 414, §§ 12 to 18. Hence, as the object of this suit is not to 
remove a cloud upon the légal title to the genuine stock or any équi- 
table title thereto, but is to remove a cloud upon the équitable title of 
the holders of the genuine stock to the property of the corporation, 
and as such property is not within this district, jurisdiction cannot be 
acquired by the substituted service provided for in section 57 of the 
Judicial Code. 

The defendant's motion will therefore be granted, with costs. 



RODMAN CHEMICAL CO. v. E. F. HOUGHTON CO. 
(District Court, E. D. Pennsylvania. May 18, 1916.) 

1. Patents ©=3292 — Interrogatories — Practice. 

In a suit for infririgement of a patent, where plaintiff also prayed for 
an injunetion restraining defendant's publication, after notice of Infringe- 
ment, of articles denylng the validlty of the patent and encouraging otli- 
ers to infringe, interrogatoriea conceming the publication and seeking 
admission as to defendant's authorship and the meaning were propounded. 
Equlty Kule 58 (198 Fed. xxxiv, 115 0. O. A. xxxiv) authorizes the pro- 
pounding of such interrogatories, while Rules 30 and 33 (198 Fed. xxvi. 
xxvii, 115 0. C. A. xxvi, xxvil) authorize the answer to contain statement 
of facts in avoldance and abolish exceptions to answers. Held, that as 
défendant could answer Interrogatories concerning the publications with- 
out admlttlng the materiality of such questions, though as an Injunctlou 
was prayed such matters cannot be treated as immaterial, and as plain- 
tiff could obtain an answer to such questions only by means of interrog- 
atories, answers should be required; the purpose of interrogatories 
being to simplify trials. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 446; Dec. Dig. 
<S=3292.] 

2. Courts <g=351 — Praotice— Interrogatories. 

Where défendant Is in doubt, or the meaning of interrogatories does 
not clearly appear, défendant may requlre a restatement. 
■ [Ed. Note.— For other cases, see Courts, Cent. Dig. § 924; Dec. Dig. 

, ©ÊiSôl.] 
<S=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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3. Patents ©=î292 — Practioe — Inteeboqatobies. 

A défendant cannot through the guise of interrogatorles be requlred to 
construe a patent daim or admit or deny int'ringement as a légal con- 
clusion. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dig. § 446; Dec. Dlg, 

<S=>292.] 

In Equity. Bill by the Rodman Chemical Company against E. F. 
Iloughton Company. Sur defendant's objections to plaintiff's inter- 
rogatories and plaintiff's motion to enforce answers objected to as eva- 
sive. Défendant reqtiired to answer interrogatorles as indicated. In 
the suit which was for infringement of a patent, the bill also alleged 
that défendant by means'of printed publications denied the validity of 
the patents and encouraged others to infringe; wherefore an injunc- 
tion was prayed. 

Jo. Baily Brown, of Pittsburgh, Pa., and Cyrus N. Anderson, of Phil- 
adelphia, Pa., for plaintifif. 

Mason & Édmonds and Howson & Howson, ail of Philadelphia, Pa., 
for défendant. 

DICKINSON, District Judge. Interrogatorles were filed by plaintifï 
under equity rule 58 (198 Fed. xxxiv, 115 C. C. A. xxxiv). They num- 
ber 21. Answers hâve been filed to those numbered consecutively 1 to 
12, both inclusive, and the remaining ones are left unanswered, pend- 
ing disposition of objections made to them. 

[1] \Ve will take up, first, defendant's objections. The gênerai 
purpose of rule 58 is to expedite the décision of causes by eliminating 
the necessity for inquiry into the uncontroverted features of what is 
included in the issues as made up of record. The rule embraces ail 
material inquiries. One of them hère is the fact of infringement. The 
answer dénies infringement. It also dénies the existence of any pro- 
prietary right. The plaintiff mtist prove infringement. If it be not a 
contested fact, it can be admitted before trial. Interrogatorles will 
test this. Any material inquiry, subject to the qualification next noted, 
may therefore be made, the effect of an answer to which may narrow 
the field of controversy at the trial. The distinction between facts 
and judgment from the facts, and between facts to be proven and evi- 
dentiary facts, so clearly expressed by Judge Thompson in Luten v. 
Camp (D. C.) 221 Fed. 424, and Blast Furnace v. Worth (D. C.) 221 
Fed. 430, must be kept in mind. Thèse Unes are not always easy to 
draw in particular cases. Ignoring for the présent the distinction be- 
tween infringement as a conclusion or judgment and infringement as 
a fact, and between the fact of a printed publication having been made 
by the défendant and the inferences of fact or otherwise fairly to be 
drawn from the publication, this bill of complaint, by paragraphs VII 
and IX, specifîcally avers the fact of infringement and the fact of the 
circulation of printed publications. With respect to the latter, this 
averment is fourfold. There is involved the existence of the publica- 
tion, its circulation, its authorship and publisher, and its meaning. The 

^;:^For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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ans- -cr meets paragraph VII by a déniai of the légal conclusion of in- 
fringement. It meets paragraph IX with an inferential déniai of the 
charged effect or meaning of the publication. At the trial, in the ab- 
sence of answers to the interrogatories, the défendant must admit 
himself to be the author and publisher, or the plaintiff must make 
proof of this fact before the issue raised by the bill and answer can 
be determined. It was one of the objects of rule 58 to save the neces- 
sity for this proof if the fact was not really in controversy. 

It is to be further observed that the answer, as under rule 30 (198 
Fed. xxvi, 115 C. C. A. xxvi) it might, does not admit, deny, or explain 
the averred fact of publication. Exceptions to answers being abolished 
by rule 33 (198 Fed. xxvii, 115 C. C. A. xxvli) plaintiff can require an 
answer only through the means evoked. Noue of the objections ap- 
plies unless it be those designated as (b), (d), and (h). We do not think 
the suggestion of immateriality or that proof at the trial would be 
untimely to be well founded. Notice was given the défendant to de- 
sist from the averred infringement. The charge is that the défendant 
answered this demand by thei ^publication. In an injunction bill we 
cannot find the fact averred to be either immaterial or its proof pré- 
maturé. The fact not now being f ound to be immaterial or an anticipa- 
tion, the ascription of improper motives in seeking to elicit it cannot be 
regarded. The plaintiff may now, as at the trial, admit the fact with- 
out admitting materiality. Ail, however, to Avhich the plaintiff' is en- 
titled is an admission of the fact if it be the fact of authorship and 
publication. It cannot, through interrogatories, as it could not, through 
testimony, introduce secondary évidence without first laying ground. 
The lines asked to be drawn in this respect and also in respect to the 
innuendo features are extremely fine. They must, however, be re- 
spected, if there is insistence upon them, to this extent. The plaintiff 
has the right to interrogate the défendant in order to identify the au- 
thor and publisher and to require an answer. The same candor and 
frankness and disposition to save the time of the court, which counsel 
would be expected to show at the trial, is not out of place in answers 
to interrogatories. The object which rule 58 has in view is to bring 
down every case to its controverted points. If the fact of the publica- 
tion and to whom it referred would not be denied after the plaintiff" 
had offered évidence on the subject the court shonld be relieved now 
of the necessity of going into the évidence. The défendant can protect 
itself in ail its rights by limiting its answers so that they may be used 
only for the purposes of this case. 

The disposition now made of the case is that, unless the défendant 
withdraws its objections to ail the interrogatories by answering to such 
as it is herein indicated it is proper for it to make answer, plaintiff' is 
granted leave to amend the interrogatories filed by reframing them in 
accordance herewith. 

[2] This brings us to the answers to interrogatories 1 to 12. The 
criticism directed to the answers to 1 and 2 is well founded; as to 4, 
6, and 12 we do not feel any call upon us at this time to express an 
opinion upon a question as to which two well qualified experts differ. 
The quoted phrase does, however, express a meaning. It may be that 
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it does not express the same meaning to the expert as to the common 
mind and, possibly, to the expert mind may not express its meaning 
accurately and clearly and in that sensé may be said to be meaningless. 
The question may, however, be answered. If the défendant is in doubt 
as to the meaning intended to be conveyed, or if the meaning does not 
certainly appear from the question itself, ail needed protection in the 
answer can be provided by a restatement of the question so as to bring 
eut clearly the meaning défendant understands the question to hâve. 
The answer following 7 is also open to the criticism directed against it, 
as also are answers 9 and 10. 

[3] Défendant is right in its contention that it cannot be required 
through the guise of interrogatories to construe a patent claim or to 
admit or deny infringement as a légal conclusion. Aside from either 
of thèse things, however, there are facts upon which this légal conclu- 
sion is based. Wise tactics in the trial of a case impels the admission 
of facts not in controversy. Sometimes the admission is deferred un- 
til after the opposing side bas made proof of them. We observe again 
that rule 58 was framed to afïord an opportunity to obtain this admis- 
sion in advance of trial and save the necessity of proving that which 
is only formally and not really in controversy. 

The défendant is required to answer over to the interrogatories indi- 
cated. 



SCHEUER V. KATZOFF (two cases>. 
(District Court E. D. New York. May 5, 1916.) 

1. Bankruptcy <s=164 — Voidable Préférences. 

Payments by a banlirupt to relatives witliin four montlis prior to his 
banlîruptcy held to bave been made while he was Insolvent, with intent to 
give préférences, and with knowledge of sucli facts on the part of the 
persons paid as to constitute voidable préférences. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 267 ; Dec. 
Dig. ®=164.] 

2. Bankeuptct iÊ=3l66(l) — Fkaudui.ent Préférences. 

The knowledge of a créditer that payment to him is out of fund which, 
if the debtor became bankrupt, would be needed equally by other cred- 
itors, renders the transfer to liim voidable, under Act July 1, 18&8, c. 541, 
§ 60b, 30 Stat. 562 (Corap. St. 1013, § 9644), where bankruptcy intervenes 
within four months. 

[BJ. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250, 251 : 
Dec. Dig. <g=3l66(l).] 

In Equity. Suits by Jonas Scheuer, trustée in bankruptcy of David 
Weiss, against "Rebecca" Katzoff (real first name unknown) and 
against Rudolph Katzotï. Decrees for complainant. 

Goldman, Heide & Unger, of New York City, for plaintiflf. 
Henry W. Fried, of New York City, for défendants. 

CHATFIELD, District Judge. The plaintifï in each action is the 
trustée in bankruptcy. In the first action he seeks to recover certain 
payments made upon the 5th, 8th, and 9th of October, to the defend- 

<S=aFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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ant Rebecca Katzoff, aggregating the sum of $900. Rebecca Katzoff 
is the mother-in-law of the bankrupt, David Weiss, against whom a 
pétition was filed in the Southern district of New York, upon the 17th 
day of October, 1914, following the making of an assignment by the 
bankrupt upon the 14th day of October, 1914. This assignment was 
the direct conséquence of a creditors' meeting called for that day, at 
which the bankrupt ofïered 10 per cent, in cash and 25 per cent, in 
notes to his creditors, stating to them that some of his brothers-in- 
law, who are involved in thèse transactions, would indorse his notes. 

It also appears that the bankrupt had (at least two days prior to the 
lOth of October, when notices of this meeting were sent out) retained 
an attorney, paying him $200, which he had borrowed f rom his brother- 
in-law Rudolph Katzoff, who is the défendant in the other action. In 
this second action the trustée in bankruptcy seeks to obtain the return 
of $800 paid upon October 5th and October 9th to Rudolph Katzoff, 
being the balance of a debt of $1,000 upon which v$200 had been paid 
in September. It appears from the testimony that Rudolph Katzoff 
borrowed $1,000, giving his savings bank account as collatéral, in or- 
der to loan this money to the bankrupt, and that when his note became 
due in July, 1914, he (Rudolph Katzoff) had to take up the note and 
thereafter demanded payment from time to time from the bankrupt. 

On October 3d. the bankrupt secured from another brother-in-law 
the sum of $1,200 by pledging or selling his business accounts. He 
continued his business until the creditors' meeting, and his books show 
the payment of $13.29 to merchandise creditors between the 5th and 
the 9th of October, while he paid $2,008.90 to himself and his broth- 
crs-in-law and his mother-in-law. On October 3d, the day upon which 
he deposited the check of $1,200 from his brother-in-law, two checks 
seem to hâve been used from his check book, and on the stubs of thèse 
checks is entered the amount of a check given to the défendant Ru- 
dolph Katzoff for $700, dated October 5, 1914, and a check to the or- 
der of I. Shapiro, another brother-in-law, also dated October 5, 1914. 
Thèse two checks were made by the bankrupt, instead of by his book- 
keeper, and are upon so-called "counter check" blanks. The absence 
of the original checks is not explained. 

On October 5th the bankrupt also paid to another brother-in-law 
the sum of $450 by his own check, and transferred to his mother-in- 
law the checks received from two customers, one for $304.20 and one 
for $60.68 (this last being that of the same person who received the 
.$450 payment). On October Sth the bankrupt paid to his mother-in- 
law, one of the défendants herein, a check for $400, which he had 
received from another customer, and on the 9th paid to her the bal- 
ance of her $900, amounting to $135.12. This was a part of the 
money received from another customer, and out of the same sum the 
bankrupt also paid, on October 9th, $100 to the défendant Rudolph 
Katzoff, and the balance to another brother-in-law upon the same 
day. 

An examination of the books (starting with the value of the stock 
fixed in the bankrupt's schedules) shows that the bankrupt was in- 
solvent at ail thèse times. As a matter of fact the value placed upon 
the stock by the bankrupt in his schedules is $9,500, while the value 
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presented to his creditors at the meeting at which he offered 10 cents 
cash on the dollar was $5,500, and the amount realized upon the auc- 
tion sale (as well as the appraisal) was less than $2,000. 

The défendant Rebecca Katzoff loaned the $900 to her son-in-law, 
the bankrupt, in March, 1914, and testifies that during the summer 
of that year she was at Sharon Springs. From time to time during 
the summer she needed money, but was unable to obtain it from the 
bankrupt, and it was advanced by her son, Rudolph KatzofF, who thus 
gave her $500 up to October, and the balance, $400, after the receipt 
of thèse moneys from the bankrupt. She had no dealings with the 
bankrupt in October, 1914, except through her son, Rudolph Katzoff, 
who made the demands for her. 

The bankrupt testifies that he was compelled to make thèse payments 
because of the demands of Rudolph Katzofï on behalf of his mother 
and on his own account. Rudolph Katzofï testifies that he made no 
différence in demanding the amount due upon both accounts, and sub- 
stantially indicates that he had taken over his mother's claim against 
the bankrupt to the extent of the amount which he had advanced to 
his mother. 

But whether Rudolph Katzoff demanded payment as assignée, or 
whether he demanded payment simply as agent for his mother, with 
the idea of holding the amount which he might receive to reimburse 
himself, does not alter the situation in this case. The bankrupt and 
Rudolph Katzoff apparently carefully kept account of the amounts 
which were paid upon each claim, and the items were entered in the 
bankrupt's books by his bookkeeper, and at his direction, as paid on 
account of his mother's loan and of Rudolph Katzoff's loan, respec- 
tively, instead of applying the payments of October 5th entirely to 
one loan and the later payments to the other. 

The défendant Rebecca Katzoff was therefore bound by the actions 
of her agent in so far as the circumstances under which the money 
was coUected are concerned. Knowledge of the condition of the bank- 
rupt's finances and of the likelihood of possible avoidance of any 
preferential payment would dépend upon the knowledge which Ru- 
dolph Katzoff had at the time when he demanded and received the pay- 
ments both for himself and as his mother's agent. 

[1] There is no question that the bankrupt was insolvent throughout 
the entire period. There is no question that the payment to thèse 
creditors was preferential, and that the bankrupt knew it to be so, 
and therefore in that sensé intended to pay them in préférence to the 
other creditors, and the payments were within four months of bank- 
ruptcy. Upon the testimony it must also be held that Rudolph Katzoff 
had reasonable ground to know that he was compelling payment of a 
claim which could only be paid with funds that were not being used 
for the payment of other debts of equal rank. 

[2] Under such circumstances, if bankruptcy intervenes within four 
months, the créditer runs the risk of the avoidance of a payment of 
this nature by the trustée. The knowledge which a creditor has that 
his payment is out of funds which (if liquidation were had) would be 
needed equally by other creditors brings him within the language of 
.the statute making a transfer voidable (section 60, subd. "b") — • 
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"if a bankrupt sliall hâve given a préférence, and the person receiving It, or 
to be benefited thereby, or his agent acting therein, shall liave had reason- 
able cause to believe that it was intended thereby to give a préférence.' 
Act July 1, 1898, e. 541, 30 Stat. 562 (Cornp. St. 1913, § 9644). 

But, further than this, the facts in this case indicate to the entire 
satisfaction of the court that the borrowing of money from one broth- 
er-in-law (by the transfer of accounts) and the payment of this money 
to the other members of the fatnily, when viewed from the précise 
way in which the items were transferred and the whole matter con- 
ducted, were parts of a délibéra te plan, in which the varions parties 
were ail concerned, to protect the members of the family and to dis- 
tribute the assets of the bankrupt in such a way that they would be in 
a position to help him in offering a composition to his creditors. The 
défendant Rudolph Katzofï was apparently caref ni not to know exactly 
what the others were doing, but it is plain from the testiïnony that 
he had knowledge that something of the sort was being donc, and 
that he was a party to the transaction. 

The plaintiff may bave a decree in each case. 



In re YLIA. 

(District Court, N. D. New York. June 20, 1916.) 

1. lIsunY <®r=>80 — IOffect of — Ciiattel Mohtgaoes. 

Wliere, when a loan was niade, it was agreed that the borrower shoidd 
pay, not only the aniouut of the loan and lawfid Interest, but an addi- 
tional sum and Intijrest thereon, such agreenieut is usurious, and avoids 
a chattel mortgage gi^'en to secure the loan. 

[lîd. Note. — For other cases, see Usury, Cent. Big. §§ 158-160 ; Dec. Dig. 
<S=>80.] 

2. Bankiiuptcy (g=3228 — Refeiîee — Obdeb of. 

An order of tlie référée in bankruptcy, based on the testimony heard 
by hiiu and not heard by the court, shouhl be given the weight of a 
verdict, and, where supported by évidence, wlll not be dlsturbed. 

[l'jd. Note. — For other cases see Bankruptcy, Cent. Dig. § 387 ; Dec. Dig. 
€=228.1 

3. Usury <®=3ll7 — Tiarni of — Evidence. 

For an «greenient to be held bad for usury, the proof of usury must 
be clear and witisfactory. 

[Ed. Note.— For other cases, see Usury, Cent. Dig. §§ 328-340; Dec. Dig. 
<S=117.] 

In Bankruptcy. In the matter of the bankruptcy of Trendafil Ylia. 
On review of an order of the référée in bankruptcy, holding that a 
certain chattel mortgage is not void for usury and directing that same 
be paid from the proceeds of the sale of the mortgaged property; the 
property having been sold and the proceeds hekl for détermination 
of the question of title or right under such mortgage. Affirmed. 

Higbee, Lay & Malpass, of Syracuse, N. Y., for trustée. 
, Nash, Britcher & Eckel, of Syracuse, N. Y., for mortgagee claim- 
ant. 

(g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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RAY, District Judge. [1] July 16, 1914, George Powell loaned to 
Trendafil Ylia, now bankrupt, the sum of $1,200, and in considération 
thereof and to secure the payment of the loan Ylia gave to Powell his 
promissory note and a chattel mortgage to secure same, each for 
$1,284, with interest. This was $84 more than the loan, and the mort- 
gage recited a présent indebtedness of $1,284. Later Powell attempted 
to collect this entire amount, with interest on the entire amount, and 
filed a claim in bankruptcy therefor, reciting the mortgage and that 
$1,285 and interest was due him thereon November 19, 1915, but later 
this was changed to a claim for $1,200 and interest, after an answer 
had been interposed pleading usury. 

If there was an agreement entered into at the time this loan of 
$1,200 was made that the now bankrupt should pay, not $1,200 and 
lawful interest thereon, but $1,284 and interest thereon, and pursuant 
thereto a note of $1,284, secured by a mortgage, the mortgage in évi- 
dence and claimed on hère was given, and this agreement was mu- 
tual, and understood by both the parties to the transaction, such agree- 
ment would be usurious, and the chattel mortgage in question would 
be void. It is not questioned in the case that Ylia, the now bank- 
rupt, intended to make such an agreement, and hâve it accepted, and 
become bound thereby so far as the papers executed under such an 
agreement would or could bind him. 

[2, 3] But the claimant, George Powell, contends, and the référée 
has found, in substance, that both parties are Macedonians, with a Hm- 
ited knowledge and vocabulary of the English language, and a slight 
knowledge only of our commercial and business terms and usages, and 
that the now bankrupt had greatly the advantage of Powell in those 
respects ; that Powell had never given or received a note or a chattel 
mortgage, and was not eager for interest, but desired security for the 
loan, and was prevailed on to make the loan, and was willing to make 
it because of a former favor rendered by the bankrupt to a brother of 
Powell ; that Powell at no time expressed a désire for an excessive 
or unlawful rate of interest, or made a request or demand therefor ; 
that, on the other hand, the now bankrupt, after he found Powell was 
willing to make the loan, expressed his gratitude and eager willingness 
to pay liberally up to 7 or 8 per cent, interest, but that Powell de- 
clined ail such offers, and, on the other hand, only required, requested, 
or demanded that he hâve at the end of the year his $1,200 and 4 
per cent, interest. The référée also finds that the papers, note and 
chattel mortgage, were drawn by a lawyer at the request and under 
the direction of Ylia, and that, while Powell was présent at the time, 
he was so ignorant of English and of what was said that he did not 
understand or comprehend that $1,284 and interest, instead of $1,200 
and interest, was expressed in the papers. 

In short, the référée finds as a fact on ail the évidence that Powell 
never knowingly entered into or assented to any contract or agreement 
by which he was to receive for or on this loan an excessive rate of 
interest, more than 6 per cent., and that the directions to the attorney 
who drew the note and mortgage, and which directions came from 
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Ylia, were unknovvn to Powell and "emanated from generous and per- 
sistent impulses to reciprocate the kindness of his fellow countryman," 
Powell. The référée exonérâtes Ylia from any design or purpose to 
secure a usurious contract or agreement of which he could take ad- 
vantage and escape payment of the principal and interest. It takes 
two to make a contract, and while, ordinarily, we would conclude that 
a person who takes a note and a chattel mortgage for $1,284, when 
the loan was $1,200 only, ought to understand and knovv what he was 
doing and receiving, we hâve hère a finding by the référée, who saw 
and heard ail the witnesses, that Powell did not in fact know or un- 
derstand what was proposed by Ylia, and never made or assented to 
any agreement by which he was to hâve an excessive rate of interest 
or any bonus for the loan in any form. 

I am not disposed to disturb this finding of the référée, which was 
based on évidence, and the truthfulness of those who gave the évi- 
dence was peculiarly for the référée, who had opportnuity to both 
see and hear. It cannot be said as matter of law that the finding of 
the référée was either contrary to or unsupported by the évidence, and 
it should be treated as the verdict of a jury. This court did not hâve 
an opportunity to either see or hear thèse witnesses. Then, again, 
an agreement to take usury ought to be clearly and satisfactorily 
proved. 

There will be an order affirming the décision and order of the réf- 
érée, and for the payment of the amoimt of the chattel mortgage from 
the proceeds of the sale of the mortgaged property now in court. 



Ex parte NG KWAOK KANG. 

(District Court, W. D. Washington, N. D. January 14, 1916.) 

No. 3157. 

1. Aliens <®=>32(0) — ADifissios— Pkoceedings. 

The examination of an alleu for admission to the United States Is 
necessarlly sumniary and lufonnal, and vvhere lie was denied nelther right 
to produee testiniony and sumnion witnesses to establish hls right, nor 
counsel, the faot that counsel was not présent, or was not given oppor- 
tunity to cross-examine witnesses, furnishes no ground for complaint. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 94; Dec. Dig. 
.S=»32(9).] 

2. Aliens c®=>32(1.3) — Admission — Authority op CorRT. 

As Chinese Exclusion Act Feb. 20, 1907, c. 1134, § 25. 34 Stat. 90C 
(Comp. St. 1913, § 4274), déclares that, in every case where an alien is 
excUided from admission into the TJnlted States, the décision of the 
Immigration offlcers, if adverse to the admission of sucli alien, shall be 
tlnal, unless reversed on appeal to the Seeretary of Commerce and Labor, 
the courts, havlng only su<!h power as conferred by law, cannot revlew an 
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order of the immigration officiais excluding a Chinese person, where there 
Is any évidence on which to predlcate it. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. § 95; Dec. Dig. 
<g=>32(13).] 

3. Alibns <S=532(13) — ExcLrsiOJSf — Peesumptions. 

In tlie absence of a showlng to the contrary, a mémorandum décision 
excluding a Chinese person from the country wlU be held the décision or 
the Secretary of Labor wlthln the Chinese Exclusion Acts. 

[Ed. Note. — For other cases, see Allens, Cent. Dlg. § 03; Dec. Dig. 
<S=>32(13).] 

At Law. In the matter of the application of Ng Kwack Kang for 
a writ of habeas corpus. Writ denied. 

Beeler & Sullivan, of Seattle, Wash., for petitioner. 
Clay Allen, U. S- Atty., and Albert Moodie, Asst. U. S. Atty., both 
of Seattle, Wash., opposed. 

NETERER, District Judge. The petitioner applied for admission 
to the United States as the son of an American-born Chinaman. His 
application was denied by the Commissioner of Immigration, an appeal 
was prosecuted to the Secretary of Labor, the Commissioner affirmed, 
and a warrant of déportation issued. Pétition for writ of habeas 
corpus was made, in which he charges : First, that he was not ac- 
corded a fair hearing, in that he was denied the right of counsel, and 
the évidence adduced at the preliminary examination was wrongfully 
and unlawfully used against him at the hearing after arrest; second, 
that there is no évidence in the record to support the findings of the 
immigration officers, and that the décision of the Department of Labor 
is arbitrary and should be set aside ; and third, that the applicant is en- 
titled to hâve his appeal heard and determined by the Secretary of 
Labor, and that the record discloses that it was heard and determined 
solely by one Alfred Hampton, and approved by Louis F. Post, Assist- 
ant Secretary of Labor. 

[1] An examination of the entire record shows that the petitioner 
was accorded a fair trial. While an alien cannot claim the constitu- 
tional rights guaranteed to a citizen, he has rights which, under treaty 
stipulations and the law, must be respected. None of the treaty rights 
nor provisions of the law applicable to this case appear to hâve been 
violated. The examination of an alien for admission is necessarily 
summary and informai. The record shows that no opportunity was 
denied the applicant to produce testimony, and ail witnesses sought 
were examined. There is nothing in the record to show that the 
right of counsel was denied. The fact that counsel was not présent, 
or was not given opportunity to cross-examine the witnesses, did not 
deprive him of a right. Ex parte Chin Quock Wah (D. C.) 224 Fed.- 
138; United States v. Williams (C. C.) 190 Fed. 898. 

"If the petitioner was not denied a fair opportunity to produce the évi- 
dence that he desired or a fair, though summary, hearing, the case can 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests £ Indexes 
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proceed no farther." Chin Yow v. United States, 208 TJ. S. at page 11, 28 Sup. 
et. 201, 52 L. Ed. 369. 

[2] Courts hâve such juriscliction only as is conferred by Coiigress. 
No discrétion is vested, and Congress bas the right to prescribe rules, 
fix limitations, and confer authority where it deems wise. By pro- 
vision of section 25 of tbe Chinese Exclusion Act of February 20, 
1907 (34 Stat. at Large, 906, c. 1134 [Comp. St. 1913, § 4274]), it is 
provided : 

" * * * That in every case where an alien is excluded from admission 
into the United States, under any law or treaty now existiug or hereafter 
made, the décision of tlie appropriate immigration offlcers, if adverse to the 
admission of such alien, shall be iinal, unless reversed on api>eal to the Sécré- 
ta ry of Commerce and Labor. * » •" 

The Suprême authority is conferred upon the immigration officers, 
and when it appears that petitioner was given a fair hearing, Moola 
Singh et al. (D. C.) 207 Fed. 780, the writ must be denied. Even 
though the court might arrive at a différent conclusion or décision 
(Chin Yow v. United States, supra), such fact would not give the court 
the right to review, when there is any évidence upon which to predi- 
cate the finding. 

[3] There is nothing in the record to show that the appeal to the 
Secretary of Labor was not determined by the proper officiai, and in 
the absence of a showing to the contrary the mémorandum décision 
Avill be held to be the décision of the Secretary of Labor within the 
provisions of the act. In re Jem Yuen (D. C.) 188 Fed. 350; Keyser 
V. Hitz, 133 U. S. 138, 10 Sup. Ct. 290, 33 L. Ed. 531. 

The writ is discharged, and the petitioner remanded to the Depart- 
ment of Immigration. 
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FLAGG V. L'NITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 9, 1916.) 

Ko. 196. 

Ceiminal Law <®=>395 — Evidexce — Validity op Seabch — Oonstitutionai. 
Pbovision. 

Coust. U. S. Amend. 4, déclares tliat tlie rigUt of the people to be secure 
in their persons, houses, papers, and efCects agaiiist unreasonable searches 
and seizures sliali not be violated, and no warrant shall issue but upon 
probable cause, wtiile Amendment 5 déclares tliat no person shall be 
compelled in any criminal case to be a wltness against himself, or be 
deprived of life, liberty, or property without due process of law. Accused 
was taken by tbe municipal police to the post office building, where he 
was arrested under a warrant charging a violation of Criminal Code 
(Act March 4, 1909, c. 321) § 215, 35 Stat. 1130 (Comp. St. 1913, § 10385), in 
that he had devised a sclieme to defraud and used the mails in further- 
ance thereof. At the same time ail the books and papers at his place of 
business were seized and taken to the i^ost office building, where during a 
cour.se of years tliey were examined by fédéral authorities, notwlthstand- 
Ing accused made appropriate demands for return. Subsequeutly the 
papers were returned, but in a prosecution for using the mails to defraud 
secoudary évidence gleaned from such documents was offered. Ueld that, 
as the seizure was illégal, being without warrant, such évidence was in- 
compétent against accused, and a conviction based thereon must be re- 
versed. 

[Ed. A'ote.— For other cases, see Criminal Law, Cent. Dig. § 877; Dec. 
Dig. ©=3395.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Jared Flagg was convicted of devising a scheme to defraud and 
using the mails in furtherance thereof, contrary to Criminal Code, § 
215, and he brings error. Reversed and remanded. 

This writ of error seeks to review a judgment of conviction upon 
six counts of the indictment charging the défendant with having vio- 
lated section 215 of the Criminal Code, in that he devised a scheme 
to defraud and used the mails in furtherance thereof. 

Martin W. Littleton and Owen N. Brown, both of New York City, 
for plaintifï in error. 

H. Snowden Marshall, U. S. Atty., Claude A. Thompson, Sp. Asst. 
U. S. Atty., and Ben A. Matthews, Asst. U. S. Atty., ail of New York 
City, for the United States. 

Before COXE and WARD, Circuit Judges, and VEEDER, District 
Judge. 

COXE, Circuit Judge. The défendant insists that he was convicted 
by methods prohibited by the fundamental law of the land. The 
Fourth Amendment to the fédéral Constitution provides : 

"The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no warrants shall issue, but upon probable cause, supported by oath or affirma- 
tion, and particularly describing the place to be searched, and thé person or 
things to be seized." 

®s»For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
233 F.— 31 
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The Fifth Amendment provides, inter alia, that no person — 

"shall be eompelled in any eriminal case to be a witness against himself, nor 
be deprived of life, liberty, or propertj', wltbout due process of law." 

Thèse amendments were intended to safeguard the rights of the 
people of the United States against the encroachments of unlawful 
and arbitrary power and to préserve the rights of the humblest as 
well as the most powerful citizen. They were passed to perpetuate 
in our law the EngHsh doctrine proclaimed by Sir Edward Coke and 
eloquently reasserted by Chatham in his mémorable address on the 
Excise Bill, as follows: 

"The poorest man may in liis cottage bld défiance to ail the forces of the 
crown ; it may be f rail, its roof may shake, the wind may blow through it ; 
the storm may enter, the rain may enter; but the king of England cannot 
enter ; ail his forces dare not cross the threshold of the ruined tenement." 

What becomes of this défendant, important as it is, sinks into insig- 
nificance when compared with the right of the people of the United 
States to be protected from unlawful search. 

On September 23, 1911, the défendant was arrested at his place of 
business and ail his books and papers, including securities and cash, 
were seized by the parties making the arrest and were carted away to 
the post office building, in which is the office of the United States attor- 
ney. The courtrooms of the United States are also located therein. It 
is contended by the counsel for the United States that the seizure was 
made by members of the local police force. His version of what occur- 
red when the books and papers were seized does not difïer materially 
from the defendant's version. He contends that the municipal police 
made the arrest of the défendant and the seizure of the books and 
papers but he does not prétend that they had any process which war- 
ranted the seizure. He admits that the défendant was taken by the 
municipal police to the United States post office building, where he 
was arrested under a warrant issued by a United States commissioner 
upon the verified complaint of Post Office Inspector Kincaid, charging 
a violation of section 215 of the United States Criminal Code. The 
brief on behalf of the United States dismisses the unlawful arrest by 
the police with the f ollowing statement : 

"Under what process or authority the arrest and seizure were made by the 
municipal police officers does not appear in the record. Nor does the record 
show whether at that time Flagg was charged with having violated any state 
law or municipal ordinanee. When the marshal made the arrest under the 
fédéral warrant, he seized only the person of the défendant, and he never 
seized and never had possession of any of the defendant's books and records. 
On the trial the government conceded that the United States marshal had no 
process authorizing him to seize anything other than the person of the de- 
fendant." 

In other words, when the défendant was arrested at his place of 
business on Fortieth street and his books and papers were seized, there 
was no warrant or process of any kind either of arrest or of search is- 
sued against him. The défendant insists that his books and papers 
were taken possession of by the postal authorities of the United States 
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under direction of the Department of Justice without process or légal 
authority of any kind. This matter might hâve been made perfectly 
clear but it bas been left largely to inference and conjecture. Who the 
police officers were, where they got their orders, who the United States 
officiai was who apparently was directing the so-called "raid" does not 
satisfactorily appear, but it does appear that the papers and books 
were ail carted to the fédéral building where they remained for several 
years and where the government officiais worked over them for 18 
months, although the défendant applied for their return September 
26th, 3 days after they were seized. Some conclusions may be left to 
presumption, and it is impossible to believe, in the face of thèse facts, 
that the United States, acting through its accredited agents, was not 
responsible for the arrest of the défendant and the seizure of his prop- 
erty. To attribute such an elaborate and carefuUy prepared proceed- 
ing as was planned to convict the défendant, to a f ew local patrolmen 
or to some unknown parties, in the face of the fact that the property 
was immediately carted to the fédéral courthouse and remained there 
till the fédéral officiais had obtained ail the information desired, makes 
too severe a demand upon the imagination. 

The fact that the government officiais returned the books after they 
had worked over them for a year and a half and had obtained ail the 
information possible, is not of the least importance in considering the 
question of the initial illegality. We hâve, then : 

First, a seizure of the defendant's books and papers without warrant 
or légal process of any kind — an unlawful entry and an unlawfnl 
taking. 

Second, a presumption, well nigh conclusive, that the United States, 
whose agents took the books and papers into custody, and who alone 
was interested in prosecuting the défendant, was the party who made 
or instigated the unlawful seizure through its agents and servants. 

The question then is reduced to this — can a party be convicted of 
a crime upon proof procured from books and papers which hâve been 
taken from him by force and without a prêteuse of légal authority? 

Will the people be secure in their persons, papers and effects if 
seizures and searches made without pretense of legality are sustained 
by the courts ? 

The case of Boyd v. United States, 116 U. S. 616, 6 Sup. Ct. 524, 
29 L. Ed. 746, goes further in protecting the rights of the citizen than 
is required in the case at bar for it holds that a compulsory production 
of private papers under an act which provides that, if not produced, the 
prosecutor's version of their contents shall be taken as true, is as much 
within the prohibition of the Fourth Amendment as is a forcible entry 
and seizure of the books and papers. In other words Judge Bradley 
construes the amendment to mean what it says and holds it to be a con- 
stitutional barrier in the path of him who seeks to seize another's 
property without due process of law. He says : 

"Tlie search for and seizure of stolen or forfeitecl goods, or goods liable to 
duties and concealed to avold the paynient thereof, are totally différent 
things from a search for and seizure of a man's private boolcs and papers for 
the purpose of obtaining information therein contained, or of using them as 
évidence against him." 
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Again he says : 

"The principles laid down In tlils opinion (Lord Camden's) affect the very 
essence of constltutlonal llberty and securlty. ïliey reach farther than the 
concrète form of the case then before the court, with its adventitlous circiim- 
stances; they apply to ail invasions on the part of the government and its 
employés of the sanctity of a man's home and the privaeies of life. It is not 
the breaking of his doors, * * * that constltutes the essence of the of- 
fense; but it Is the invasion of his indefeaslble rlght of Personal securlty, 
Personal llberty and prlvate property, where that rlght bas never been for- 
feited by his conviction of some public offense— It is the invasion of thls 
sacred rlght whlch underlies and constltutes the essence of Lord Camden's 
judgment. Breaking into a house and openlng boxes and drawers are tir- 
cumstances of aggravation ; but any foreible and compulsory extortion of a 
man's ovvn testlmony or of his prlvate papers to be used as évidence to convict 
hlm of crime or to forfeit his goods, is wlthln the condemnatlon of that 
judgment. In thls regard the Fourth and Fifth Amendments run almost into 
each other." 

It is unnecessary to quote further from Judge Bradley's opinion. No 
one can read it without being impressed by its learning and the force 
of its logic. It is a povverful argument for snstaining broadly the pro- 
tection provided by the Constitution against unreasonable seizures and 

The case of Adams v. New York, 192 U. S. 585, 24 Sup. Ct. 372, 
48 L. Ed. 575, differs from the case at bar in many important particu- 
lars but chiefly in the essential f eature that in that case a valid searcli 
warrant was issued and incidentally the letters were seized in execut- 
ing it. Had there been such a warrant issued on proper proof by 
compétent authority in the case at bar the defendant's contention that 
the seizure of his property was unlawful, wanton and in violation of 
his constitutional rights might hâve been unavailing. Such a warrant 
issued by a court of magistrate having jurisdiction protects the officer 
executing it even though he may transcend his authority ; but did the 
court intend to hold that a naked trespasser may seize the entire busi- 
ness including the books and papers of another and use them to con- 
vict him of a crime ? We think not. To hold such a proposition is to 
give judicial sanction to a wholly illégal proceeding and make the 
necessity for a search warrant imnecessary. If parties without au- 
thority may enter another's place of business and carry away ail his 
books and papers and use them in criminal proceedings against him, the 
constitutional amendments and the laws passed to prevent such inva- 
sions of his rights become dead letters. There are numerous cases 
which hold that where an officer executing a légal search warrant 
seizes property, not mentioned in the warrant, which may properly be 
considered in évidence, the right to introduce it is not lost by reason 
of its unlawful seizure, but we know of no case where a conviction 
has been sustained upon évidence obtained by such methods as were 
hère employed. The Adams Case proceeds upon the theory that hav- 
ing a légal right to search for property relating to the offense charged, 
such property will not be excluded from évidence because it is not 
specifically mentioned in the search warrant. Nowhere in the opinion 
is there any sanction for the proposition that one man may enter an- 
other's home, seize ail his books and papers without process and pro- 
cure his indictment and conviction upon the proof so obtained. In 
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every case, so far as we are able to discover, where the court has pei^ ■ 
mitted évidence taken from the défendant to be used against him it 
was obtained by légal methods — a search warrant issued by the court 
or judge. 

In Weeks v. United States, 232 U. S. 383, 34 Sup. Ct. 341, 58 L. 
Ed. 652, L. R. A. 1915B, 834, the opinion was written by Mr. Justice 
Day, who wrote in the Adams Case. The facts are in many respects 
similar to those in the case at bar. The défendant was arrested by a 
police officer, so far as the record shows without warrant. The opin- 
ion (232 U. S., at page 386, 34 Sup. Ct. 342 [58 L. Ed. 652, L. R. A. 
1915B, 834|) States as follovvs: 

"Other police ofHoei's Iiad K«ne to the liouse of the défendant and being 
told by a neisbbor ^vhere the key was kerit. found it and entered the house. 
They seareh(>d tlie dyfenibuif.s room and took posses-sion of varions papers and 
artides found there, wliieli were nfterwards turned over to the T'nited States 
niarsha!. Later in the sanie day police othcers returned witb the marshal, 
who thought be mi;i:bt flnd additional évidence, and, beius admitted by 
sonie one in tbe house, probalily a boardor, in response to a rap, the marshal 
sean-hed tbe defend;i ut's room and carried away certain letters and envelopes 
found in the drawer of a cbiffonier. Xeitber the marshal nor the police 
otticers had a search warrant." 

The défendant filed in the cause before the time for trial a pétition 
for the return of the private papers, books and other property so 
seized. The opinion inter alla states as follows : 

"The case in the aspect in which we are dealins with it iiivolves the 
right of the court in a criminal proseeutioii to retain for the purposes of 
évidence tbe letters and correspondence of the aceused, .«eized in bis house 
in bis absence and without bis authority, by a United States marshal holding 
no warrant for his arrest and none for tbe search of bis promises. * * * 
If lettors and private documents can tbus be seized and held and used In évi- 
dence against a citizen aceused of an offen.se, the protection of the Fourth 
Anienduient dechiriiig Iiis right to be seeure against such searelies and seiz- 
ures is of no value, and. so far as tbose tbus placed are concerned, might as 
•\vell be stricken from tbe Constitution. Tbe efforts of the courts and tlielr 
officiais to briiig tbe guilfy to punishinent, praiseworthy as they are, are not to 
be aided by the sacrifice of those great principles establlshed by years of 
endeavor and suffering which bave resulted in their embodiment in the funda- 
mental law of the land. The United States marshal could only hâve invaded 
tbe house of the aceused ^vlieii armed with a warr.aiit Issued as requlred by the 
Constitution, upon .sworn information and describing with reasonable par- 
ticularity the thing for which the search was to be made. Instead, be acted 
without sanction of law, doubtless prompted by the désire to bring further 
proof to the aid of the government, and under color of hls office undertook to 
make a seizure of private papers in direct violation of the constitutional 
prohibition against such action. * * * We therefore reach the con- 
clusion that the letters in question were taken from the house of the aceused 
by an officiai of tbe United States actiug under color of his office in direct 
violation of the constitutional rights of the détendant ; that having made a 
seasonable application for their return, which was heard and passed upon by 
the court, there was in^olved in the order refusing the application a déniai of 
tbe constitutional rights of the aceused, and that the court should hâve re- 
stored thèse letters to the aceused. In holding them and permitting their use 
upon the trial, we think pre,iudicial errer was committed. As to the papers 
and property seized by tbe policemen, it does not appear that they acted under 
any claim of fédéral authority such as would make the amendment applicable 
to such uuauthorized seizures. The record shows that what they did by way 
of arrest and search and seizure was done before the flnding of the indletment 
il) the fédéral court, under what supposed right or authority does not appear. 
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What remédies the défendant may hâve agalnst tliem we need not inquire, as 
the Fourth Amendment Is not dlrected to Individual mlsconduct of sueli 
officiais. Its limitations reach the fédéral government and its agencles. 
Boyd Case, 116 U. S. [016, 6 Sup., Ct. 524, 29 L. Ed. 746] supra, and see 
Twlnlng V. New Jersey, 211 V. S. 78 [2& Sup. Ct. 14, 53 U Ed. 97]." 

The return of the defendant's books and papers, after ail the infor- 
mation contained therein had been obtained by the prosecuting officers, 
did not cure the original trespass. The wrong had then been done. 
The information iJlegally obtained was in the possession of the United 
States attorney whose agents had been working over the papers "for 
three long years." Their return at that time was an idle ceremony. 
The government officiais possessed the "secondary évidence" and were 
not concerned about the disposition of the "primary évidence." 

We do not deem it necessary to discuss ail the questions mooted on 
the briefs relating to the admission and exclusion of évidence at the 
trial. We prefer to rest our décision upon the broad ground that 
the constitutional rights of the défendant were violated by the unlawful 
seizure of his books and papers by the officers and agents of the Unit- 
ed States acting without warrant or prêteuse of légal authority. 

The judgment is reversed. 

VEEDER, District Judge. I concur in the resuit, not in the exer- 
cise of my own judgment, but in submission to the authority of the Su- 
prême Court. If the course of authority were clear, it would suffice to 
follow it without hésitation. But it is not clear, and it leads to dan- 
gers which should be explicitly recognized. That there was in this 
case a willful violation of the fundamental personal right secured by 
the Fourth Amendment admits of no question. The normal way to 
treat such offenses would seem to be to punish the offender directly. 
Prior to the décision in Boyd v. United States, 116 U. S. 616, 6 Sup. 
Ct. 524, 29 L. Ed. 746, the judicial rules of évidence had never been 
used as an indirect process of punishment. According to the uniform 
course of authority a criminal court would not iiermit a collatéral issue 
to be raised with respect to the source of compétent évidence. Wig- 
more on Evidence, §§ 2183, 2263. In the Boyd Case an order for the 
production of documents involving self-incriminating- matter, on pain 
of having the allégations taken as confessed, was very properly hejd to 
be within the privilège secured by the Fifth Amendment. But the 
majority of the court declared the privilège applicable also to docu- 
ments obtained by officers' search or seizure, légal or illégal, irrespec- 
tive of testimonial process, thus enforcing the P'ourtli Amendaient by 
means of the Fifth. W"hen, however, the subject again came before 
the court this view was substantially modified. In Adams v. New 
York, 192 U. S. 585, 24 Sup. Ct. 372, 48 L. Ed. 575, the issue "arose 
upon objection to the introduction of testimony clearly compétent as 
tending to establish the guilt of the accused," but which had been seized 
in the exécution of a search warrant for lottery slips. "In such cases," 
the court said, "the weight of authority as well as reason limits the 
inquiry to the competency of the profïered testimony, and the courts do 
not stop to inquire as to the means by which the évidence was ob- 
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tained." While the court disclaimed any wish to detract from the au- 
thority of the Boyd Case, it held that there had been no error. "The 
security intended to be guaranteed by the Fourth Amendment against 
wrongful search and seizures is designed to prevent violations of pri- 
vate security in person and property and unlawful invasion of the 
sanctity of the home of the citizen by officers of the law, acting under 
législative or judicial sanction, and to give remedy against such usurpa- 
tions when attempted. But the English and nearly ail of the Ameri- 
can cases hâve declined to extend this doctrine to the extent of exclud- 
ing testimony which bas been obtained by such means, if it is otherwise 
compétent." Accordingly, "subséquent cases," as the court said in 
Haie V. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 652, "treat 
the Fourth and Fifth Amendments as quite distinct, having différent 
historiés, and performing separate functions." Yet in Weeks v. Unit- 
ed States, 232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 652, L. R. A. 
1915B, 834, the court unanimously held it to be réversible error to 
admit in évidence documents which had been obtained by a marshal 
without search warrant. The opinion, which is written by the Justice 
who wrote in the Adams Case, distinguishes the two cases on the 
ground that the décision in the Adams Case "rests upon incidental 
seizure made in the exécution of a légal warrant and in the application 
of the doctrine that a collatéral issue will not be raised to ascertain 
the source from which testimony, compétent in a criminal case, cornes." 
Still, the seizure involved was without law fui warrant; and it is not 
explained how a défendant can turn a collatéral fact into a material 
fact merely by making a formai motion before trial. And inasmuch 
as the court had expressly stated in the Adams Case that the Fourth 
Amendment was intended "to give remedy against such usurpations 
when attempted," but not to "exclude testimony which has been ob- 
tained by such means, if it is otherwise compétent," it is not clear how 
the two cases can be reconciled in principle. Nevertheless, the Weeks 
Case, as the latest expression of the Suprême Court, requires a re- 
versai of this conviction. Certain incidental différences exist, but they 
do not aflfect the principle involved. In the resuit, however, the de- 
fendant is released, not because he is innocent, but because a postal 
inspector secured without instead of with a warrant the proofs of his 
guilt. The sins of the postal inspector, for which the person aggrieved 
has not chosen to seek redress or punishment, are visited upon the only 
party whose claim to considération is unimpeachable, namely, the 
United States. Moreover, this procédure places the administration of 
the criminal law entirely at the mercy of subordinate agents of the 
government. Whether actuated by zeal, caprice or corruption, they 
hâve it in their power to confer by their illégal act immunity from 
successful prosecution. 
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MILLER RUBBES CO. et al. y. CITIZENS' TRUST & SAVINGS BANK. 

In re NEWERF'S ESTATE. 

(Circuit Court of Appeals, Nintti Circuit. May 1, 1016. Reliearing Denied 

June 2, lOlG.) 

Xo. 2737. 

1. Bankruptcy iê==>140(3) — Réclamation of Pbopertt — Consignment or 

Sale. 

By a contraet claimant made hankrupt its exclusive agent for the sale 
of its goods within a certain territory, aud agreed to keep liina suppUed 
with a stock wlilch sliould remain claimaut's property until sold to boua 
flde eustomers in tlie usual course of business. The contraet did not flx, 
nor reserve the rl^ht to fix, priées at whlch tlie goods were to be sold nor 
reciuire hankrupt to account for the proceeds, but requlred hlm to report 
those on haud each nionth, and pay for those sold at a stated discount 
froni llst priée, wlth provision for a crédit of four iiionths, if desired, up 
to a certain aniount. Bankrupt was perniltted to mlngle the goods with 
hls other stock, and the contraet required claimant to furulsh him free 
of charge wlth advertlsing niatter iniprinted with lils business name. 
lïeld, that while, as betweeii the parties, the contraet was one of con- 
signment, as to creditors of the bankrupt title to the goods passed to him, 
and they could not be reclaimed from hls trustée. 

[Ed. Kote. — For other cases, see Bankruptcy, Cent. Dig. § 225; Dec. 
Dlg. ©=>140(3).] 

2. Principal and Agent <S=5S2 — Contbact of Agbnct — Commissions. 

A contraet under which goods were furnished to an agent for sale con- 
strued, and held that the coumiissions were based ou the sum named in 
the priée llst, less 5 per cent, discount for cash. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 216- 
219 ; Dec. Dig. ©=S2.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Soutliern District of Cahfornia ; Robert S. Bean, 
Judge. 

In the matter of the estate of W. D. Newerf, doing business as the 
W. D. Newerf Rubber Company, bankrupt; the Citizens' Trust & 
Savings Bank, trustée. From an order, made on the pétition of the 
Miller Rubber Company and the Miller Rubber Company of California 
to reclaim property, both petitioners and the trustée appeal. Afïirmed. 

W. Scott Bicksler, W. C. Smith, and Dale H. Parke, ail of Los 
Angeles, Cal., for appellants. 

W. T. Craig, Dave F. Smith, and Norman A. Bailie, ail of Los 
Angeles, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. This case présents cross-appeals from the 
judgment of the District Court, in part confirming and in part re- 
jecting the recommendations made to it by the spécial master in pur- 
suance of his findings of fact and conclusions of law. 

The appeal of the two rubber companies présents the question of 
the title to certain goods delivered to the bankrupt by the Miller Rub- 

<3:=3For other cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexe» 
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ber Company, a corporation of the state of Ohio, under and in pur- 
suance of a contract dated November 6, 1911, entered into between 
that Company and the bankrupt, Newerf, then doing business as W. 
D. Newerf Rubber Company; and the appeal of the trustée in bank- 
ruptcy involves the question as to the compensation the bankrupt was 
entitled to under a contract entered into between the Miller Rubber 
Company, a corporation of California, and the bankrupt, Newerf, of 
date June 11, 1914, to take efifect July 1, 1914, and a supplemental con- 
tract between the two last mentioned parties. For the proper disposi- 
tion of the appeals, it is therefore necessary to state the substance of 
the three contracts. 

[1] It will be in order to take up first the appeal of the rubber com- 
panies, involving the contract of November 6, 1911, to which contract 
the Prudential Rubber Company, also an Ohio corporation, was a party 
of the first part with the Miller Rubber Company of Ohio, and to 
which W. D. Newerf Rubber Company, of Los Angeles and San 
Francisco, Cal., was the party of the second part. By its terms the 
party of the second part was made the sole agent of the parties of 
the first part "in making sale of first parties' automobile tires and 
tubes in the states of California, Oregon, Washington, Idaho, Nevada, 
Arizona, and British Columbia, and Hawaiian Islands" ; the party of 
the second part agreeing to maintain at its own expense an office and 
showroom at a convenient location in the cities of Los Angeles and 
San Francisco. The parties of the first part agreed to furnish the 
party of the second part "on consignment a stock of above goods man- 
ufactured by the first parties, for the purpose of supplying customers 
and prospective customers in the territory mentioned, the quantity ot 
such stock to be at ail times limited to a reasonable amount" ; the 
party of the second part expressly agreeing "that ail goods or stocks of 
goods so furnished by the first parties shall at ail times be and remain 
the property of the first parties until sold and delivered to bona fide 
customers in the usual manner." The party of the second part agreed 
to furnish the parties of the first part each month a complète in- 
ventory of ail goods in its hands belonging to the parties of the first 
part, or at their option to permit them to bave their représentative take 
an inventory of such stock. The contract provided that the party of 
the second part should make monthly settlements "for ail purchases 
from and ail shortage in stock of first parties"— remittances to be 
mailed to the parties of the first part on the lOth of each month for 
préviens month's sales. It provided that, when desired by the party 
of the second part, "four months notes drawing interest at 5 per cent, 
will be accepted by first parties in settlement for ail purchases mad<' 
by second party from first parties : Provided, however, that the total 
maximum of such notes shall not exceed twenty-five thousand dollars 
($25,000.00) at any one time during the first year of this contract, and 
that such maximum after the first year is to be subject to the mutual 
agreement of both parties, but not less than twenty-five thousand dol- 
lars ($25,000.00), unless crédit of second party becomes impaired." It 
provided that ail goods should be delivered by the parties of the fîrst 
part f. 0. b. Los Angeles or San Francisco, Cal., or Seattle, Wash. ; 
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that upon the expiration or termination of the agreement, or any re- 
newal thereof, or upon its abrogation as therein provided, the party 
of the second part should "surrender and turn over to the first par- 
ties ail the property belonging to the first parties, of whatsoever na- 
ture, and will make fuU and complète settlement and accounting to the 
first parties o£ ail property that may hâve been intrusted to second 
party's custody by virtue of this agreement." 

After fixing a schedule of priées and discounts therefrom, and pro- 
viding that for any réduction in priées by the parties of the first part 
during the life of the contract the party of the second part shall be 
entitled to a crédit for the amount of such réduction on ail stock on 
hand at the tinie such réduction goes into efifect, and providing that 
the parties of the first part will also give to the party of the second 
part the lowest priées that they give to any one for goods in any 
quantity, except for demonstrating or advertising purposes, the con- 
tract further provided that when shipments are made from Akron, 
Ohio, by the parties of the first part to the party of the second part 
in the territory covered hy the contract, the parties of the first part 
would render a crédit mémorandum of the différence between the 
net amount reahzed for such sales and the net value of such goods 
charged at priées made to the party of the second part by the parties 
of the first part, and further provided that ail "replacements only 
on Miller tires and tubes are to be wholly under the control of the 
first parties, but it is agreed that ail replacements shall be made by 
second party, and that a compensation of 10 per cent, of amount re- 
ceived be paid by first parties to second party for handling such re- 
placements. AU replacements to be made from consigned stock of 
first parties and to be reported in writing by second party to first 
parties : Provided, however, that first parties are to hâve the option of 
putting in their own adjuster, if at any time the adjustments made 
by second party are not satisfactory to first parties." The contract 
further provided that the parties of the first part should pay to the 
party of the second part the actual cost of repair work donc on ail the 
Miller tires and tubes, invoices to be rendered at the time to the par- 
ties of the first part of such repairs. It further provided that the 
parties of the first part would furnish the party of the second part 
free of charge ail samples of tires and accessories and necessary ad- 
vertising matter, imprinted with the name and address of the second 
party, and to allow one-half of the expense of Newerf or his manager 
to the factory at Akron, Ohio, at least once a year duriug the life of 
the contract, which, together with its termination, was also specified. 

Evidence was introduced on behalf of the respective parties before 
the spécial master, who made certain findings of fact, among which 
was one to the effect that the contract of November 6, 1911, continued 
in force as to the goods shipped by the Miller Rubber Company of 
Ohio to the bankrupt prior to the making of the subséquent contract 
of July 1, 1914, $7,685.23 worth of which goods remained in the pos- 
session of the bankrupt at the time of his adjudication in bankruptcy, 
and which goods were, during the time the bankrupt was engaged in 
the business, commingled with other goods in his possession, but sub- 
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secouent to the adjudication in bankniptcy were segregated and are 
held by the trustée subject to the présent suit for their réclamation. 
The conclusion of the spécial master, in view of the facts stated, was 
that the title to the goods held by the bankrupt under the con tract of 
November 6, 1911, was in the bankrupt, and that the goods therefore 
were not subject to réclamation by the Rubber Company, which con- 
clusion was sustained by the court below. And that is the question for 
décision upon the appeal of the Miller Rubber Companies. 

As between the parties to this contract, we are unable to make any- 
thing more of it than what it purported to be, namely, a mère con- 
signment of the goods to the W. D. Newerf Rubber Company, for 
sale upon the terms and conditions therein stated. Its first provision 
expressly déclares the party of the second part thereto the agent of 
the parties of the first part and its agreement to act in that capacity 
in making sales of the consigned property. It subsequently expressly 
déclares that ail the goods so consigned shall at ail times be and re- 
main the property of the parties of the first part until sold and deliv- 
ered by the agent ta its bona fide customers in the usual manner, 
monthly settlements of which are required to be made by the agent, as 
well as for any shortage in the consigned stock, and that upon the 
expiration or other termination of the contract the agent should sur- 
render and turn over to the parties of the first part ail of the remain- 
ing consigned property, and make "fuU and complète settlement and 
accounting to the first parties for ail property that may bave been 
entrusted to second party's custody by virtue of this agreement." As 
said by this court in General Electric Company v. Brower, 221 Fed. 
597, 602, 137 ce. A. 321,326: 

"To constitute a sale, there must liave been in the contract a vendor and a 
vendee, and a provision for a transfer of property by the vendor to the 
Vendée, and an obligation by the vendee to pay an agreed priée therefor, or the 
circumstances outmle of the contract must hâve been such as to shoio that if 
was the intention of the parties to make of the contract a fraudulent conceal- 
ment of an actual sale." (Italics ours.) 

The same thing was in efïect held by the Suprême Court in the 
case of Ludvigh v. Am. Woolen Co., 231 U. S. 522, 528, 34 Sup. Ct. 
161, 58 L. Ed. 345. There were in neither of those cases such fraudu- 
lent circumstances; but we do not think that that can be affirmed 
of the présent case, for hère, not only was the agent permitted to 
mingle the consigned goods with his own stock, but the contract ex- 
pressly provided that the consignors would furnish the consignée "free 
of charge ail samples of tires and accessories and necessary advertising 
matter, imprinted with the name and address of the" consignée. It 
is difficult to see how the consignors could hâve more efïectually held 
the consignée out to its customers as the real owner of the consigned 
property. To permit them to retake from the stock of the bankrupt 
the remaining portion of the consigned goods would, in our opinion, 
operate as a fraud on the creditors of the bankrupt. 

We find confirmation of this view in the failure of the consignors to 
fix by the contract the priées at which the agent could sell the goods 
to its customers, and in their failure to therein make any provision for 
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the remitting to the consignors of the proceeds received by it for the 
goods so sold; the agent being required by the contract to itself pay 
to the consignors for the goods so sold by it priées fixed in the invoice, 
less the déductions specified, and in the provision that, when the agent 
desired, "four months notes drawing intercst at 5 per cent, will be 
accepted by first parties in settlement for ail purchases made by second 
party f rom first parties : Provided, hovvever, that the total maximum of 
such notes shall not exceed tvventy-five thousand dollars ($25,000) at 
any one time during the first year of this contract, and that such 
maximum after the first year is to be subject to the mutual agreement 
of both parties, but not less than twenty-five thousand dollars ($25,000), 
unless crédit of second party becomes impaired." For the reasons 
stated, we think the court below was right in confirming the conclu- 
sion of the spécial master that, as to the creditors of the bankrupt, 
the title to the consigned goods in question sliould be held to hâve passed 
to the consignée. 

[2] In respect to the commissions to which the bankrupt is entitled 
under the contracts of 1914, involved in the cross-appeal of the trus- 
tée, we must turn to those contracts, first observing that it appears 
from the findings of the spécial master that the Miller Rubber Com- 
pany of California was organized under the laws of that state for the 
purpose of acting as agent in handling and selling the goods of the 
Miller Rubber Company of Ohio, and to enable the latter company to 
hâve a représentative in California, "thereby saving the Miller Rubber 
Company of Ohio from filing a certificate and paying license fées and 
being licensed to do business in the state of California," and "to pro- 
tect the name of the Miller Rubber Company in California, and to 
prevent, so far as possible, trade compétition therewith." The contract 
dated June 11, 1914, expressly déclares that it "shall take efïect on 
the Ist day of July, 1914, and expires on the Ist day of July, 1919, 
unless sooner terminated," and was made between the Miller Rubber 
Company of California as party of the first part and W. D. Neworf as 
party of the second part. Among the récitals contained in the con- 
tract last mentioned are the f ollowing : 

"Whereas, It is tlie désire of the party of tlie first part to employ party of 
tlie second part as its agent witliln and for the f ollowing territory, viz.; ïhe 
States of California, Oregon, Idaho, Washington, Nevada, and Arizona, and 
in addition thereto British Columbia and the Hawaiian Islands: Provided, 
however, that this provision shall be null and void as to any portion of the 
aforementioned territory, providlng the sales made by the party of the second 
part do not, in the opinion of the party of the first part, warrant the con- 
tlnuance of any portion of said territory, It being understood and agreed that 
slxty (60) days' written notice by the flrst party to said second party of sald 
first party's dissatisfaction wlth the sales made by the second party in any 
portion of said territory shall be sufflcient to elimlnate any portion of the 
aforementioned territory from this contract; and it is furthermore mutually 
agreed that such agency is and shall be restricted to such matters as are 
In this agreement, and supplément thereof, set forth, the headquarters and 
office of the said agent to be at the cities of Los Angeles and San Francisco, 
Cal., under and pursuant to the terms and conditions incidental thereto, 
which party of the second part hereby accepts and agrées to perform." 

After that preamble the agreement déclares that the party of the 
second part shall enter into the employment of the party of the first 
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part within the territory specified for the term of five years ; that that 
agency shall cover only automobile casings and tubes manufactured 
by the Miller Rubber Company of Akron, Ohio, unless in express 
terms otherwise agreed; that the main office of the agency shall be 
Los Angeles, Cal. ; that the party of the first part will place in stock 
in that city and in San Francisco a gênerai and assorted stock of auto- 
mobile casings and tubes manufactured by the Miller Rubber Com- 
pany of Akron, Ohio, and other products of the same manufacture, 
if mutually agreed upon, and keep and maintain such stock equal to 
the net value of not less than $20,000, nor more than $60,000, accord- 
ing to the demand of the trade — the party of the second part agree- 
ing to provide a suitable place to store the goods and to protect them 
from ail damage except such as may arise from détérioration from 
lapse of time. 

Omitting immaterial matter, the agreement further provides that 
the party of the second part "shall make sales from the said stock 
of casings and tubes to responsible purchasers and at prices not lovk^er 
than 10, 1214 trade discount, and 5 per cent, additional for cash, from 
the 1914 price list of the Miller Rubber Company of Akron, Ohio, 
a copy of vi'hich is hereto attached and marked Exhibit A and made 
a part hereof, and dated as eft'ective December 1, 1913, subject to 
changes in said list and discounts as hereinafter set forth (and sales 
of other products at such prices as may be agreed upon from time 
to time), and make' collections upon ail sales and deposit the funds 
from said sales in such depositary in Los Angeles and San Francisco, 
as the party of the first part may sélect, such funds to be deposited in 
the name of and to the crédit of the Miller Rubber Company of Cali- 
fornia, subject to the check of the treasurer, or the duly authorized 
officer of the Miller Rubber Company of California, and said second 
party shall make a statement of said bank account to the party of the 
first part on the Ist day of each and every month commencing August 
1, 1914" — ail sales from such consigned stock to be made in the name 
of the Miller Rubber Company of California, on terms not to exceed 
30 days net, except as may otherwise be mutually agreed upon in 
writing by the parties, and except as otherwise provided in the con- 
tract, which further provided that the party of the second part should 
receive — 

"in full paymeiit for his services as suoh agent, and in full payment of ail 
salaries, rent, elerk hire, and other expenses incurred by him, the différence 
between the price, or prices, at whlch goods are nctually sold by said party 
of the second part, and the price of 10—121/2 — 12% — 5 per cent, from the 
Miller Rubber Company's 1914 price list effective December 1, 1913, a copy of 
which is hereto attached and n.arked Exhibit A and made a part hereof, 
which prices and list are sub.iect to change as hereinafter provided; it being 
understood that the party of the second part shall assume and pay ail col- 
lection expense, and assume ail lo.-=ses for bad accounts, and said second party 
shall exécute and deliver to first party a bond or security of equal protection 
to first party, and to the approval of first party, in the sum of twenty thou- 
sand dollars ($20,000), guaranteeing the payment to It of ail accounts for 
goods sold by second party, the liability on said bond or other security to 
become fixed, at the option of first party as to each account, on failure to 
pay the sauie within 60 days after maturity, and the surety on said bond 
shall waive ail notice of default In the payment of any account, and shall 
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consent to any extension of time of payment thereof, and said bond shall 
further be conditioned to secure the safe-keeping and redelivery to flrst party 
of ail stock so placed In the hands of second party, as hereinafter provided." 

This contract, of date June 11, 1914, contained various other provi- 
sions not important to the point under considération, and also a further 
provision reserving to the party of the first part "the right to change at 
its option ail price lists and discounts aforementioned, but it agrées 
to advise the party of the second part immediately when any changes 
are made: Provided, however, that the net différence between the 
Miller Rubber Company's prevailing spécial dealer's price and the 
price on which second party's compensation is figured shall be not 
less than 10 per cent." It déclares that upon its termination for any 
reason, "and unless in express terms renewed, party of the second 
part agrées to deliver to the order of the party of the first part, or to 
return to Akron, Ohio, free of ail charges, ail consigned stock not 
paid for," with conditions unimportant hère. It provides for its 
cancellation in a certain prescribed way, and concludes with this clause : 

"This contract and supplément shall supersede ail contracta, agreements, or 
\inderstandings of any nature now existent between the Miller Kubber Com- 
pany, or the Miller Rubber Company of Callfornla, and W. D. Kewerf Rubber 
Company, or W. D. Newerf, and such coutracts, agreements, and uuder- 
standings shall be and are eonsidered nuU and void, except as to the unpaid 
accounts." 

The supplementary agreement, of date June 11, 1914, between the 
Miller Rubber Company of Califomia and Newerf, recites the em- 
ployment of thé latter by the Miller Rubber Company of California 
as its selling agent in the territory and under the conditions specified 
in the preceding contract of the same date, and the desirability "that 
the same arrangement, with certain exceptions, shall be made and 
applied to the handling of automobile repair materials and automobile 
tire accessories," and then déclares that the respective parties mutually 
agrée : 

"First. That automobile tire repair materials and automobile tire acces- 
sories shall be handled in the same manner as is contemplated with regard to 
casings and tubes in said contract of June 11, 1914, and that ail of said con- 
tract, except as to the basis on which sales shall be made, shall apply to 
automobile tire repair materials and automobile tire accessories, the same 
as if said repair materials and accessories had been originally included In said 
contract. 

"Second. That the compensation to said second party for the fulflUment of 
that part of this contract shall be the différence between the priées at which 
sales are actually made to their customers and the priées on attaehed sheet 
marked Exhibit C. Party of the flrst part reserves the right to change theIr 
list priées and discounts at any time, and agrées to notify said party of the 
second part immediately of such action. 

"Third. That the party of the second part shall hâve the right under this 
contract to nialie sales of automobile tires, repair materials, and tire acces- 
sories in the territory specifled in the original contract, such right to be ex- 
clusive as to territory, except as hereinafter provided. However, party of the 
second part agrées to handle the aforementioned materials and accessories to 
the exclusion of ail compétitive goods: Provided, further, however, that the 
party of the flrst part reserves the right to sell any and ail concems located 
in the territory granted as exclusive in thê original contract, and to whicli 
this is a supplément, if the party of the second part is for any reason unabie 
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to do so; but flrst party agrées to pay to the party of the second part the 
différence in priée or prlces between tte actual sales price to the customer 
and the priées at whlch the materlals sold would hâve been charged to the 
said second party, and be it provided, further, that the party of the first part 
shall reserve the rlght to make sales of fabrlcs and other materlals under this 
supplément direct to manufacturera of reliners and blow-out patches, and 
that no commission shall accrue to second party for sales of fabrics and 
other materlals sold to manufacturers of reliners and blow-out patches, unless 
such sales are actually made by the second party, and at an advance over the 
minimum price or prices listed on the attached Exhibit C. 

"Fourth. Furthermore, this supplément may be canceled at any tlme by 
either party on nlnety (90) days' written notice, one to the other." 

As will be seen from the foregoing, the agent's commission is 
declared to be the différence between the price at which the goods are 
acttially sçld, and 10— 12% — 12% — 5 per cent, from the price list. 
There is hère a clear distinction made between the prices specified in 
the list or invoice of the goods and the price at which they were actual- 
ly sold by the agent. To purchasers who availed themselves of the 5 
per cent, allowed for cash it cannot, in our opinion, be properly said 
that the goods were actually sold for the prices specified in the lists, 
and therefore we agrée with the court below that in such cases the 
percentage to which the bankrupt was entitled must be based on the 
sum named in the price list, less the 5 per cent, deducted for cash. 

The judgment is affirmed. 



SAFFORD V. UNIÏED STATES. 

(Circuit Court of Appeals, Second Circuit. May 9, 1916.) 

No. 113. 

1. Cbiminal Law <S=1043(2) — Appeal — Objections. 

Where testlmony is inadmissible, and could not under any state of 
facts be rendered admissible, a gênerai objection is sufiiclent to présent for 
review the question of the admission of such évidence. 

[Ed. Note. — For other cases, see Criminal LavF, Cent. Dig. § 2654; Dec. 
Dig. (S=1043(2).] 

2. Crimikal Law <S=5417(10) — Evidence — Deoi-akations. 

A woman, who charged that the prosecuting witness seduced her, was 
accused of using the mails with intent to defraud. Défendant was charg- 
ed with perjury in identifying, at the examining trial before the United 
States commissioner, the prosecuting witness as the man who stopped wltli 
the woman at a hôtel in which défendant was clerk. Held, that tes- 
tlmony of the prosecuting witness that a thlrd person had visited hlm, 
and told him he was tlie man gullty of the séduction, and had promised to 
assist the prosecuting witness in defending a civil action brought against 
him by the woman, was hearsay, and was Improperly received. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. % 950; Dec. 
Dig. (g=5417(10).] 

3. WiTNEssES i©=3287(4) — Oross-Examination — Rebuttal. 

In such case, cross-examination of the prosecuting witness as to whether 
he had presented to hls wife a man, stating that he was the one who took 
the excursion with the woman, and whether he had dellvered to such 

<S=»For other cases see same topic & KEY-KUMBER in ail Key-Numbered Digests & Indexes 
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man letters written by the woman to hlm, did not justlfy the admission 
of the hearsay testimony as rebuttal. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. § 1002 ; Dec. Dig. 
<S=287(4).] 

4. Witnesses <S=32S7(1) — Oboss-Examination — Scope. 

In such case, where tlie prosecution brouglit ont on eross-examinatlon 
of the woman that she had admitted she falsely charged the prosecutlng 
witness with her séduction, défendant is, on redirect exaniination, entitled 
to bring ont her explanation. If any, for the statenient, whieh the witness 
then testlfied was false. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 930, 1000; 
Dec. Dig. <S=>287(1).] 

5. CaiMiNAL Law ©=5663 — Trial — Examination of Documents. 

Where the prosecution introduced In évidence a diary of the prosecutlng 
witness to show that he could not hâve been at the place which accused, 
who was charged with perjury, had testiiied that he was, accused's connsel 
is entitled to examine the book to détermine whether it is a diary. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1002; Dec. 
Dig. ®=oe63.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Frank D. Safford was convicted of perjury, and he brings error. 
Reversed and remanded. 

Slade & Slade, of New York City, for i:>laintiff in error. 
H. Snowden Marshall, U. S. Atty., and Roger B. Wood, Asst. U. S. 
Atty., both of New York City. 

Before WARD and ROGERS, Circuit Judges. and MAYER, Dis- 
trict Judge. 

WARD, Circuit Judge. March 16, 1915, one Rae Tanzer instituted 
a civil suit for breach of promise against James W. Osborne, charg- 
ing that under the name of Oliver Osborne he had seduced her under 
a promise of marriage. March 19th James W. Osborne swore to a 
complaint charging Rae Tanzer with a violation of section 215 of the 
United States Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 
1130 [Comp. St. 1913, § 10385]) for using the United States mails to 
exécute a scheme to defraud, upon which a warrant of arrest was 
issued, under which she was arrested. March 24th a hearing was 
held before a United States commissioner, at which the défendant, 
Safïord, testified that in October, 1914, he was clerk of the Kensing- 
ton Hôtel in Plainfield, N. J., and that on the 18th of that month the 
person calling himself Oliver Osborne, accompanied by a lady, took a 
room together in the hôtel, and he then and there identified James W. 
Osborne, who was présent, as the person. 

Thereafter the défendant was indicted under section 125 of the 
United States Criminal Code (section 10295) for falsely swearing that 
James W. Osborne was the man whom he saw as aforesaid. April 
19th he pleaded not guilty, and bis trial began April 27th, ending May 
5th with a verdict of guilty and a recommendation for mercy. May 
lOth he was sentenced to a term of nine months and to pay a fine of 

(S=3For other cases see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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$1 and to stand committed in the New York County Penitentiary tintil 
the fine be paid. This is a writ of error to the judgment. 

[1,2] At the trial James W. Osborne was examined in rebuttal as 

follows : 

"Q. Mr. Osborne, take the stand. A. (Witness compiles.) 

"Q. Mr. Osborne, on the day you swore ont Ihe complalnt charglng Rae 
Tanzer with uslng tbe mails in a seheme to defraud, was a letter — Exhibit — 
A. Mr. Wood, tbat wa.s not in that shape. Give me the envelope, please — ^the 
white envelope. 

"Q. Was the letter, Defendant's Exhibit R, delivered to you? 

"Mr. Slade: I object to that as not a proper rebuttal, if your honor pleases. 
The witness' attention should be specifically direeted to some spécifie question 
and he might be inquired of. 

"The Court: I think the investigation into that exhibit Is legitimate rebuttal. 

"Mr. Slade: Exception. 

"A. May I soe the date of the complalnt, please, that was made in this 
case? 

"Q. (Hands witness paper.) A. On the ]9th day of March, 1&15, the paper, 
sealed up, was delivered to me at my house, the Sherman Square Hôtel. 

"Q. And was Exhibit — Defendant's Exhibit — R in the envelope whieh you 
now hâve? 

"Mr. Slade: I object as incompétent, irrelevant, and immaterial^ — improper 
rebuttal. 

"The Court: Overruled. 

"Mr. Slade: Exception. 

"A. The two papers, one of whieh is dated October 24, 1914, and the other 
paper dated Brooklyn, March 19, igL^, were in the envelope delivered to me. 
"Q. Where were thoy delivered to you, Mr. Osborne? A. They were deliver- 
ed to me in the parlor of my apartnient at the Sherman Square Hôtel. 

"Q. Who was présent? A. My wife was i>resent, and also Mr. Wilcox, of 
my office. 

"Q. Will you please state the circumstances under whieh those papers were 
delivered to yon? A. I was called on the téléphone — 

"Mr. Slade: Wait a minute. Mr. Osborne, I object, if the court please. 

"ïlie Court: l'iease state the question. (Question read by the stenographer.) 

"The Court; Overruled. 

"Mr. Slade: Exception. 

"A. I was called on the téléphone, and somebody spoke to me on the télé- 
phone from my office, and — Shall I state the conversation? 

"Q. It was not with anybody connected with your office? A. It was Mr. 
Kennarck, who has charge of our board, told me — 

"Mr. Slade: I object. 

"The Court: Sustained. 

"Q. After that téléphone conversation what happened? A. In conséquence 
of that somebody came to my house. 

"Q. Was it a man or a woman? A. It was a man. 

"Q. Please deseribe him. A. I should say he was a man of at least half an 
inch or three-quarters taller than I was, with light eyes, of very fine features, 
I should say, very straight nose, I remember particularly, with hair I should 
say slightly lighter than my own, dressed in a gray overcoat, with very broad 
shoulders, and a trim figure. He did not hâve a big stomach at ail. And in 
the présence of my wlfe he came into the room and bis nanie was given. 

"Q. What uame did he give? A. He gave the name of Oliver Osborne and— 
Shall I state the conversation or not? 

"Q. Yes, state the conversation. 

"Mr. Slade: I object. 

"The Court: Ovei-ruled. 

"Mr. Slade: pjxception. 

"A. He said that he had read In the newspapers that this woman Rae 
Tanzer had accused me of having been around with lier and having seduced 
her, and that he knew that I was a man of honor and character from what he 
233 E.— .32 
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had read about me, and he was not going to allow a man of that type to snffer 
for anythlng that he himself done, and he said lie came and stated thèse 
thlngs in the présence of Mr. Wllcox and my wife — that he came for the pur- 
pose of exonéra ting me, and he said: 'I wrote you this letter in Brooklyn last 
night, and I intended to mail it to you.' You see there are two uncanceled 
stamps on it. 'But instead of that 1 came and delivered it to you myself in 
person.' He said, 'I am the man that has been going around with tins girl ;' 
and then lie said, 'I want to hâve a talli with you privately aud apart;' and 
he took me in the back room — that is, in my bedroom — left llr. Wilcox and 
my wife in the front room, and b«fore he went back into the back room I 
remember distinctly that I put both hands on his shoulders this way (indi- 
cating) and I looked into his eyes right straight, and I said, 'Well, you belong 
to the straight-nosed Osbornes, and not to the snub-nosed Osbornes, as I do,' 
beeause I noticed distinctly that lie had such a fine nose. And we had some 
chat back and forth naturally, and I thanked him. I told him that I felt un- 
der the greatest possible obligations to him ; that I thought it was a very 
honorable tliing for a man to do. Well, lie says, 'I am not married, and I 
paid this girl' — ^this is wliat he said to me in the back room — 'I paid this girl 
every time I went with lier.' And then, I said to him, 'AVell, where did you go 
with her?' 'Well,' lie said, 'I tell you, I went with lier in various parts ot 
New York,' but I remember a particular hôtel on the East Slde, over about 
Lexingtou avenue — I remember that lie said that. Then I said, 'Well, look 
hère.' He said to me, 'Is it any crime, this thhig of going ai'ound with a girl 
in New York? I said, 'Well, you are not married, and she is not married, 
and I don't know of It beiiig a crime unless one of you are married.' He said, 
'I don't think so, either.' Then I said, 'You tell me. He did tell me he had 
been out to New .lersey with ber, and he said, 'If you will search near the 
station in Jersey, near the station, you will flnd some hôtel that we were at.' 
'Well,' I said, 'you don't mean to tell me you stayed with a girl in New Jersey, 
did you? How about the Mann Act?' I asked him. He vs'as asking me, and 
I said, 'I want you to understand that you done this honorable thing by me 
and I would not get you into trouble for ail the world.' 'Well,' he said, 'I 
had no sexual relations with lier in Jersey.' I said, 'Are you sure of that?' 
He said, 'Yes, I am sure of it.' I said, 'If that is so, then the Mann Act 
eannot possibly liave any application, either directly or indirectly to you.' 
And then I said to him, 'Well, I want you to go right down now and see the 
United States government ; I want you to go right on down with me now and 
see Mr. Marshall ;' and I said, 'Tliis girl in my judgment has violated the laws 
of the United States, and she knows perfectly well that I eannot be the 
man, and no woman on earth could stay with a man two uionths and not 
îs-now him ; that is utteriy impossible, and she knows it.' And I said, 'I want 
you to go right down with me to see Mr. Marshall ;' and he said, 'No ; that Is 
utteriy impossible ; I eannot possibly do it.' He said, 'My enaiiloyer has been 
good enough to let me corne on hère from Boston on some business of my own, 
and I hâve got to get back, or I will lose my .job.' He told me, among other 
things, that be was a steamfitter by trade, and I thereupon took out a lead 
peucil and in the présence of— This was before I went into the back room. 
[ am going back now to what happened in the présence of my wife and Mr. 
Wilcox. You will notice from the type of the writing it was written on nu 
support practically, "22j West Newton street, near Huutington' — no, I think 
that is it. I can hardly read it. Q. Huntington avenue? A. 'Huntington 
avenue, Boston.' And I took also his business address on soniething. I liave 
it written down in my office ; those two addresses. He told me lie was 
working for a man in Boston at the business address lie gave me, and he 
said it was imperative for him to get back, and I did ail I possibly could do 
to persuade him to come back : but lie gave me liis word of lionor that he 
would meet me or be at the United States District Court, come to my office, go 
with me to Mr. Marsliall's, at 4 o'clock the next afternoon, which would be 
Saturday, and with that the conférence ended. Q. How long was lie there? A. 
I think ail this took about half an hour, I sliould say, sir. I do not think 
it was over that. Q. Was anythlng said, Mr. Osborue, in that conversation 
about letters this woman had written this man? A. Oh, he said — Yes, lie 
did. He gave me this, and when I opened it, of course, I recognized at once 
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the handwriting and tlie paper as being of similar character to the one which 
was sent to me, as I remember it, on or about December 27th — after De- 
cember 27th. And he said that he had other letters at home — no, I don't re- 
member now whether he said they were in Boston or in his baggage. He told 
me that he had his baggage somewhere, and that he had either the letters 
there or in Boston ; but he promised that he would get the letters and bring 
them down to Mr. Marshall, the United States District Attorney, the next 
day. That is my recollection substantially of ail that occurred there. 

"Mr. Wood: Now, I ofCer in évidence the other letter and the envelope deliv- 
ered to Mr. Osborne at the time Exhibit K was delivered to him. (Marked 
Government's Exhlbits Nos. 15 and 15-A.) 

"Q. Mr. Osborne, do you remember anytliing else that was said in that 
conversation? A. I remember he spoke about his handwriting and I said you 
need not bother about that, you write much better than I do. 

"Q. Is there anything else you can think of Mr. Osborne? A. No, I do not 
remember anything else except that he said he was born in New Hampshlre." 

Exhibits R and 15-A were as follows: 

Defendant's Exhibit R. 

"New York, October 24, 1914. 
"Saturday Business. 
"Dear Big Boy: Can't Imagine liow proud and happy I am to hâve a dear 
big boy like you call for me. Yes boy I sure do enjoy your company and hope 
it will continue so forever. Will it boy? Don't know how I miss you honey 
for I haven't been a bit happy since I last saw you. I want you to be true to 
me and trust me for I hâve given up every thought for the doctor and haven't 
seen him since I met you. I will do anything you want me to do for I love 
you and will do ail in my power to make you happy. 

"Hurt poor boy the other night but Honey I won't ever do it again (cross my 
heart). Sorry you weren't feeling well and I couldn't nurse you but never 
mind big boy. I will make up for it when I see you, will just love you oh so 
hard. Can't wait until the day is there so I eould see my honey again. Love 
me and I will aUvays be true to you. 

"Your Sweetheart, Only yours, Rae." 

Government Exhibit 15-A. 

"Brooklyn, March 19, 1915. 

"Mr. James W. Osborne — Dear Sir: I saw last night by the paper, when I 
returned home, about this Rae Tanzer trying to make trouble for you. She 
lias the wrong man in you, and is only after money. She knows she never saw 
you in her life, but she will try and say she did. She is a sport. I hâve been 
in a number of hôtels hère in the city with her, aud each tlrae I had to pay 
her before I went to the room. And about the trip to another state, it is Jer- 
sey, and the place is Plalnfleld ; we went one Sunday afternoon, aud only 
stayed about two hours — a hôtel right near the station. She is a big liar to 
say ail the things about you like that in the paper. Those three letters she 
says she bas I gave her and am sending you one of the letters she gave me. 
I see she still works at the same place. I do not live in the city now. I am 
working in Boston. I only came to Brooklyn last night on business and must 
get back to-day. But will corne to see you some day the last of this coming 
week. So do not worry about it. I will clear everything. By the way, I am a 
steamfltter and am not used to writing much, so try and make it out. 

"Yours truly, Oliver Osborne. 

"Enclose please find her letter to me." 

The foregoing testimony was obviously most damaging to the de- 
fendant, and, being the purest hearsay, should hâve been excluded 
upon a proper objection. Although the objection made was gênerai, 
still it was sufficient, if the testimony was inherently inadmissible, 
or the objection could not hâve been obviated at the trial on any 
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gi-ound. In Noonan v. Mining Co., 121 U. S. 393, at page 400, 7 Stip. 
Ct. 911, at page 914 (30 L. Ed. 1061), Mr. Justice Field said : 

"2. The ob.iectioii to tlie liitrotlaction of the articles of incorporation at tlie 
trial was that tliey were 'immaterial, irrelevant, and incompétent' évidence. 
The spécifie objection now ur^'ed, tliat tliey were net sufïicleutly authenticated 
to be admitted in évidence, and tluit the certiflcates were made by deputy 
oflicers, Is ono which the gênerai objection does not Inelude. Had it been 
laken at the trial and deemed tenable, it mlght hâve been obviated by other 
proof of the corporate existence of the plaintifE or by new certiflcates to the 
articles of incorporation. The rnle is universal that, vs'here an objection 
is so gênerai as not to indicate the spécifie groimds upon which it is niade, 
It is unavailnig on appeal, mdess it be of such a charaeter that it could not 
ha\-e been obviated at the trial. Tlie autliorities on this point are ail eue way. 
Objections to the admission of évidence must be of such a spécifie cliaracter as 
to indicate distinctly the grounds npou which the party relies, so as to give 
the other side fiiU opportunity to obviate them at the tinie, If under any cir- 
cnmstances tliat can be done. Tlnited States v. McMasters, 4 Wall. 680 118 L. 
Ed. 311] ; Burton v. Drigirs, 20 Wall. 125 [22 L. Ed. 290] ; Wood v. Weimar, 
101 U. S. 780, 795 [2G L. Ed. 779]." 

[3] The government seeks to justify the testimony on the ground 
that in the case in chief the défendant cross-examined James W. Os- 
borne as f ollows : 

"Q. Did you présent to your wife a gentleman under the name of Oliver 
Osborne as the person that went with Miss Kae ïanzer to tlie Kensiugton — 
A. jXo ; no. 

"Q. The aiiswer is no, you dld not présent such a person? A. Not as going 
to — what is the name — Keusington Hôtel. I never heard of it at that tluie. 

"Q. Did you présent a person who posed as Oliver Osborne, as being the 
person who went with^ 

"Q. (contiuuing) — Jliss Eae Tanzer to the Keusington Hôtel? A. Xo; a 
man came to me, cm lied Oliver Osborne; but I did not kiiow at that tinie — I 
never heard of the Kensington Ilotel. 

"Q. And that was after you were sued? A. Yes, certainly. There was 
nothhig in the suit about the Kensington Hôtel. 

"Q. Not a word? A. Not that I know of. 

"Q. What became of that Oliver Osborne? 

"Mr. Wood: I object to that. 

"The Court: Sustained. 

"Mr. Slade: Exception. 

"Q. Did you présent that person that designated himself as Oliver Osborne 
as the person that had relations with Rae Tanzer and for whom thèse letters 
were intended for? 

"Mr. Wood: Don't answer. I object on the ground it is incompétent. 

"The Court: Sustained. 

"Mr. Slade: Exception. 

"Q. You considered Oliver Osborne, the gentleman that came to see you, 
as a very imiwrtant witness, did you not? 

"Mr. Wood: I object. 

"The Court: Objection sustained. 

"Mr. Slade: Exception. 

"Q. Do you know where this Oliver Osborne is? 

"Mr. Wood: I object. 

"The Court: Objection sustained. 

"Mr. Slade: Exception. 

"Q. Did you know the real name of the gentleman that posed as Oliver 
Osborne ? 

"Mr. Wood: I object. 

"Tlie Court: Objection sustained. 

"Mr. Slade: Exception, 
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"Q. Do you know liis présent location? 

"Mr. Wood: I ohject. 

"The Court: Objection sustained. 

"Mr. Slade: Exception. 

"Q. Is it not a fact, Mr. Osborne, that you toolî that person designated as 
Oliver Osborne to your wife, and told him to say that he is the man with 
whom Kae Tanzer had relations? A. No. 

"Q. Did .you give to this Oliver Osborne a letter— one of the letters that you 
received? A. No. 

"Q. Did you see a letter preseiited by this Oliver Osborne to your wifeV 
A. He presented nothing to niy v-i ife." 

The theory is that, the défendant having opened up the question of 
the conversation, the government was authorized to prove it. But 
the défendant did not cpen up the conversation, which was admitted 
over his objection and exception. The nearest he came to it was in 
asking James W. Osborne whether he had not previously to that con- 
versation told Oliver Osborne to say that he was the guilty man in 
the conversation which subsequently took place between him, James 
W. Osborne, Mrs. Osborne, and Mr. Wilcox, and partly between 
Oliver and James W. Osborne, in the latter's private room. For this 
reason the case of People v, Buchanan, 145 N. Y. 1, 39 N. E. 846 
on which the United States Attorney relies, does not apply. In it 
the witness was asked on cross-examination whether he had not sug- 
gested to the coroner something "about his inquiring abotit poison," 
and he answered, "No." On redirect the people were permitted to 
ask him to state the whole conversation which he had with the coro- 
ner. In other words, having on cross-examination been asked as to 
a conversation with the coroner, it was proper to ask him on redirect 
to state the whole of that conversation. Thus the situation will be 
seen to be a very différent one. We think it was errer to overrule 
the defendant's objection. 

[4] At the trial it was brought out on the cross-examination of 
Rae Tanzer that the day after the hearing in the United States com- 
missioner's ofifice, as a resuit of which she was indicted, she admitted 
to a lawyer named Spielberg, and afterwards in a voluntary state- 
ment made in the United States Attorney's office which was taken 
down stenographically, that James W. Osborne was not Oliver Os- 
borne. The government examined her at length with référence to 
this statement, but would not allow the defendant's counsel to look 
at it, would not offer it in évidence, or allow the défendant to do so. 
On redirect the défendant sought to bring out everything that the 
witness said when she made this statement in the United States At- 
torney's office. The record makes it perfectly clear that she wanted 
to explain why she said on the occasion of that statement that James 
W. Osborne was not the man who was with her at the Hôtel Kensing- 
ton. Whether he was or was not was a question of the most vital 
importance to the défendant. Then occurred the following: 

"Q. You said in response to a question on cross-examination as to whether 
you were at the Sherman Square Hôtel, and you said, 'Tes'? A. Yes. 

"Q. And then you were asked as to whether you heard the téléphone opera- 
tor make certain statements, and you said, 'No, it was not true'î A. I did 
not hear it, but the starter told me that. 
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"Q. State to the court and jury ail that was sald on the subject. 

"Mr. Wood: I object. 

"The Court: Objection sustalned. 

"Mr. Slade: Exception. 

"Q. Did you tell Mr. Wood the circumstances of that referred to in that 
letter? A. Tes; I did. 

"Q. You told him ail about it? A. Yes. 

"Q. Now, tell his honor and the jury what you told Mr. Wood. 

"Mr. Wood: I object. 

"The Court: Objection sustalned. 

"Mr. Slade: It is my purpose to explaln. I hâve no access to the notes, 
.Tour honor. 

"The Court: There is no reason why you should. The falsity is admitted. 

"Mr. Slade: Yes, your honor; but the witness bas stated — 

"The Court: Falsity is falsity. That isi an absolute. It is an absolute 
quantity. The witness is asked whether a certain statement whlch she bas 
made is true. She says it is not. Now to cross-examine her would leave it 
there. 

"Miss Tanzer, in your conversation with Mr. Wood, at the time this state- 
ment was made from which he read to you, did you tell him why you said 
that you thought that was not Mr. Oliver Osborneî 

"Mr. Wood: I object. 

"The Court: Objection sustalned. 

"Mr. Slade: Exception. 

"Q. You testifled that you tried to prevail upon your sisters to say that 
they made a mistake? A. Yes, I did. 

"The Court: She has answered the question. 

"Mr. Slade: I don't want to pursue this Une, if your honor's ruling is that 
I cannot cross-examine this witness on the subject-matter that the learned 
District Attorney elicited upon cross, readlng from a statement. 

"The Court: The only matter that was raised by the District Attorney was 
this spécifie question, Did you say such a thing? and, Did you say such another 
thingï^the things themselves being in my judgment wholly immaterial; the 
only importance being that they were said by this witness. I don't see that 
you hâve a right to go into it. 

"Mr. Slade: Am I right that, if the substance or subject-matter covered by 
the alleged statement contains a statement of fact, the witness should be 
permltted to explain, and state the circumstances under which it was made, 
so that the appropriate signlflcance may be given to the fact itself ? Now, my 
learned friend has taken out an extract of that statement and aslied, Did you 
say so and so? 

"Tbe Court: It is a natural error, because you seem to forget about nine- 
tenths of the time that the défendant in this case is the man Safford. 

"Mr. Slade: Yes, your honor; I appreciate it very much. 

"The Court: Nobody appréciâtes it more keenly than I do. 

"Q. Now, let me ask you, Miss Tanzer, now that you bave replled to Mr. 
AVood's question that Mr. James W. Osborne is the man that you hâve referred 
to, Is he the man that you hâve known as Oliver Osborne? A. Yes. 

"Mr. Slade: That is ail. 

"(The witness steps down from the stand. Mr. Slade asks permission to 
hâve the witness résume the stand.) 

"The Court: Now, we bave heard quite enough. I think that the examina- 
tion is closed. I décline to hâve her recalled. She has been fully examinée 
X think the matter is discretionary, and décline to bave the young womau 
recalled. 

"Mr. Slade: I submit that I hâve only asked the witness on cross-examina- 
tion about four questions. 

"The Court: You may call another witness, and if you bave any further 
questions to ask Miss Tanzer, you may propound tbem in writlng, and I will 
consider it over recess. 

"Mr. Slade: I décline to do so, if your honor plcase. 
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"The Court: Very well. we will consider that sbe bas been exatnined and 
disinissed. I décline to liave lier recalled. 

"Mr. Slade: Your lionor allows me an exception. 
"The Court: Yes." 

It was precisely because Safford, and not Rae Tanzer, was being 
tried, that Safford had a right to draw from her anything wliich would 
show that of her two irreconcilable accounts her statement in the 
United States Attorney's office was untrue and her testimony at the 
trial true. We think it was error to restrict him in this regard. 

[5] We also think it was error to restrict the defendant's exanii- 
nation of Mr. Osborne's office diary to the single page for October 
18, 1914. The following occurred in respect to this: 

"Mr. Marshall: If your honor please, we offer the entry in the diary, and 
they are going over tlie entire book. 

"The Court: Are you looking at the rest of that diary? 

"The Witness: I hâve seen tliem. 

"The (3ourt: You hand the diary to the clerk. 

"Mr. Slade: Your eyesight is very poor, Mr. Marshall. 

"The Court: Hand the diary to the clerk. Tlie diary will be kept open at 
the page at whieh it has been ofCered in évidence, and counsel may examine It 
at the clerk's desk. 

"Mr. Slade: I take an exception to your honor's observations, if the court 
please. 

"The Court: You will go on now. 

"Mr. Slade: And I want to hâve the record complète with your honor's 
permission. We hâve a right — I hâve not looked at the diary, but we hâve a 
right, and I now claim the right, to examine tliat diary, for the purpose of 
cross-examining the witness in respect to entries. 

"The Court: You hâve a right to examine the diary in so far as it has been 
offered in évidence. 

"Mr. Slade: So that your honor limlts me to the page? 

"The Court: I do. 

"Mr. Slade: Y'our honor will allow us the beneflt of an exception. 

"The Court: And it will furthermore be noted upon the record, if it Is not 
i>oted upon the record, that the ruling is made upon the objection or applica- 
tion, both of the counsel for the government and of the witness on the stand, 
to the efCect that cross-examining counsel was seen to turn over the pages of 
the diary other than the page whlch had been oft'ered in évidence. 

"Mr. Engel: If the court please, that is directed against me. I was handing 
the book over to Mr. Slade, and the leaf slipped. I was telling him something 
about — 

"Mr. Slade: I want (o show your honor I had not looked at It when Mr. 
Marshall .lumped up. 

"The Court: You will please go on. 

"Mr. Slade: I except to the remark of counsel for the government, Mr. 
Wdod, in saying the .1ury saw it ail. That comment is Improper. 

"Tbe Court: Yes. You may proeeed." 

We think the défendant was entitled to a gênerai examination of 
the book, to test under the supervision of the court whether it really 
was a diary, and regularly kept, and by whom kept. 

We cannot say to what extent the jury was infiuenced by the tes- 
timony as to the conversation which Oliver Osborne had with James 
W. Osborne and others, nor how their minds might hâve been affected 
in respect to the statement made by Rae Tanzer in the United States 
Attorney's office, if she had said that she made it, for example, in the 
hope of getting herself and her sisters and her counsel free of the 
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indictments found against them. The government insists ihat tlit- 
other évidence in the case vvas so overwhelming against vSaffonl's 
identification of James W. Osborne that thèse ruHngs were harmless. 
Without going further into the record, it is enough for us to say tliat 
the défendant had a right to be tried and convicted in accordance 
with the rules of law. 
The judgmeiit is reversed. 



CARLAND V. HECKLER et al. 
(Circuit Court of Appeals, Slxth Circuit. May 12, 191G.) 

No. 2770. 

1. Pabtneeship <S=>C4— Contracts Signed with Assumed Business Namk — 

CONSTBUCTIOK OF StATUÏE. 

Pub. Acts Micli. 1907, Ko. 101, wliicli forblds under penalty of fine and 
imprlsonment tlie earrylug ou of any business under an assumed name, or 
any other thaii the real naine of each indlvidual owuing or earrying on 
the business, uiUess a certiticate is flled giving the name under whicli 
the business is done and the real name of eacli of the owners, does not 
render illégal and unenforeeable a contract, signed "Lakeside Dredging 
Company, by" the individuals owuing the business, and which expressly 
stated tiiat it was entered into by such individuals, "copartners doing 
business under the tirni name of Lakeside Dredging Company." 

[Ed. Note. — For other cases, see Partnerghip, Cent. Dig. §§ 87-91 ; Dec. 
Dig. (S==>G4.] 

2. Baxlment <S=^33 — Cokstuuction— IIire of Deedge. 

A contract for the emijloyment of a dredge in digging a canal at a 
stated sum per day provided that the hire sliould cease when the dredge 
reached the lalve at the nioutli of the canal after completion of the work, 
when it was being takcn out aud had nearly reached the lake, it grounded 
ou a sand bar which had been formed in the mouth of the canal by a 
storm and was not released for nearly 30 days. Melâi, that it could not 
be said as mattcr of law that the cause of tlie delay was one which ex- 
onerated the employer from liability for the hire of the dredge until it 
reached the lake. 

[Ed. Note. — For other cases, see Bailment, Cent. Dig. § 56 ; Dec. Dig. 
<3=533.] 

3. Bailment i©=323 — Rbdelivbby of Propebty^Delat in Perfobmakce — ■ 

duty to minimize damages. 

In such circumstances, althougli under the contract it was the duty of 
défendant, the hirer, to take tlie dredge out of the caua), it was also the 
dut y of the owners, when it stranded, to l'ender ail reasoiiable assistance, 
and in an action to recover the hire during the tiine of the delay it was 
error to charge tliat they did their fuU duty if they rendered ail the 
assistance that défendant asked of them. 

[Ed. Note.— For other cases, see Bailment, Cent. Dig. §§ 107-116; Dec. 
Dig. ©=23.] 

In Error to the District Court of the United States for the East- 
ern District of Michigan; Arthur J. Tuttle, Judge. 

Action at law by Thomas F. Heckler and John Bechill, copartners 
under the firm name of Lakeside Dredging Company, against John C. 
Carland. Judgment for plaintiffs, and défendant brings error. Re- 
versed. 

^s^DFor other casea see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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P. H. Phillips, of Port Huron, Mich., for plaintiff in error. 
Joseph Walsh, of Port Huron, Mich., for défendants in error. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

KNAPPEN, Circuit Judge. The plaintiffs (défendants in error 
hère) were copartners ; they contracted in writing with défendant, who 
was engaged in constructing a canal for the city of Port Huron, Mich., 
to furnish a steam dredge for digging a channel from Lake Huron 
to the partially completed canal. Plaintiiïs were to man and provision 
the dredge and furnish ail supplies, including coal, and to receive as 
pay $100 per day until the work should be completed, during a mini- 
mum of 18 days and a maximum of 8 calendar weeks. The work 
was to be completed "when the bottom of canal is down to engineer's 
grade." Plaintiffs were to furnish tugs for delivering the dredge at 
the canal, and, unless the work was completed in less than 18 days, 
for towing it away. It was agreed that défendant should pay plain- 
tiffs "for ail the time that their said dredge is in condition to proceed 
with the work" (Sundays excepted), notwithstanding the work "be de- 
layed and said dredge not in opération on account of any occurrence 
in the carrying on of its work" by défendant, but not during delay 
due to the dredge being out of condition, or not fuUy manned or pro- 
visioned, or unable to do its work. There was express provision that, 
except as otherwise provided, defendant's liability "on account of said 
employment of said dredge shall cease after termination of contract 
at the time the said dredge reaches the mouth of said canal at Lake 
Huron." 

The dredge was actually employed in construction work more than 
7 weeks. It was then started for the lake (about half a mile distant), 
proceeding stern foremost. When near the lake it ran upon a bar 
caused by a heavy blow, which had washed in sand and gravel from 
the lake. As the crâne and dipper were on the forward end of the 
dredge they were not available unless the dredge were turned about. 
Varions attempts were made to get the dredge afloat, including pump- 
ing of the sand by steam, the use of a steam scraper, hauling by a 
tug from the stern, jetting the sand by hose and water pressure and 
dredging by an outside company. Finally the dredge was floated by 
means of dams forward and astern of the dredge, and the latter then 
turned about by cutting away the bank on each side of the canal. 
About 30 days were thus consumed in reaching the lake after the con- 
struction work was finished. Had there been no obstruction 2 or 3 
days would hâve sufficed. The controversy below and hère is limited 
to the rental charge of $100 per day during this period consumed in 
getting out of the canal, ail rentals while the dredge was in use hav- 
ing been paid. Plaintiffs recovered verdict and judgment for about 
$3,000. 

[1] 1. Défendant urges that this suit cannot be maintained because 
the contract sued on was void under Act 101 of the Public Acts of 
Michigan of 1907, which forbids the carrying on or transacting of 
any business in the state under any assumed name or any other than 
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the real name of each individual ovvning or carrying on the business, 
nnless a certificate giving the name under which the business is -or is 
to be conducted, together with the real name, résidence and post of- 
fice address of each of the owners of the business is filed in the office 
of the clerk of the county in which the business is or is to be conducted 
or transacted. Violation of the act is declared a misdemeanor and 
punishable by fine and imprisonment. This statute was considered by 
the Suprême Court of Michigan in Cashin v. Pliter, 168 Mich. 386, 
388, 134 N. W. 482, 483, Ann. Cas. 1913C, 697. In that case the 
plaintiffs, who were doing business under a fictitious name, brought 
suit upon a written contract executed by them in that fictitious name. 
It was held that any contract ".so made under an assumed name was 
illégal and not enforceable." As said at 168 Mich. 389, 134 N. W. 
484 (Ann. Cas. 1913C, 697): 

"The labor and materials were furnislied uiider au illégal express con- 
tract, by virtue of whicli there can be no reeovery." 

Whether or not \ve are compelled to follow the décision in Cashin 
V. Pliter, we are entirely content to do so ; for we think it correctly 
interprets the statute so far as it applies to the situation there pre- 
sented. 

In the instant case, however, while the record should, we think, be 
regarded as showing that plaintiffs maintained an office in Michigan 
for the transaction of business in the name of the Lakeside Dredging 
Company, which was, of course, a fictitious name, yet the contract, al- 
though signed by "The Lakeside Dredging Company by" the individ- 
ual members, expressly stated that it was entered into "by and be- 
twcen Thomas F. Heckler and John Bechill, copartners, doing business 
in the firm name of Lakeside Dredging Company as parties of the 
first part," etc. 

The pivotai question thus is whether, in the absence of express stat- 
utory déclaration to that efïect, we should ascribe to the Législature 
an intention to forbid reeovery by any copartnership under any con- 
tract it has made in compliance with law, where not only actual in- 
fcrmation of the names of the copartners is given, but where the 
contract is made by such copartners in their full and true names, mere- 
ly because the partnership was at the time engaged in business under 
an assumed name, and had not given constntctive notice to the public 
of the names of members of the firm. Cashin v. Pliter does not an- 
swer this question. 

If the statute expressly declared illégal or unenforceable ail con- 
tra.cts made by a copartnership which does business under an assumed 
name in the absence of the filing of the statutory certificate, it would 
be our plain duty to give it such effect. But it does not so déclare; 
it does, however, make the tran.saction of business under such assumed 
name a misdemeanor. But this latter fact alone does not necessarily 
make ail contracts by such copartnership unenforceable. Cashin v. 
Pliter, supra ; Harris v. Runnels, 12 How. 86, 13 L. Ed. 901 ; Swisher 
V. Dunn, 89 Kan. 412, 131 Pac. 571, 45 L. R. A. (N. S.) 810. The 
question is one of législative intent; and although, in the absence of 
anything in the statute having a contrary tendency, an intent to render 
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unenforceable contracts made under such assumed name would be pre- 
sumed; yet the language of the statute, the subject-matter of it, the 
evil it seeks to prevent, and the purpose sought to be accomplished 
in its enactment, will ail be taken into account in determining whether 
nonenforceability is intended to go farther. Wald's PoUock on Con- 
tracts, pp. 398-402; In re Reidy's Estate, 164 Mich. 167, 172, 129 N. 
W. 196. 

The purpose of the statute, as stated by the Michigan Suprême 
Court, is "to protect the public against imposition and fraud, prohibit- 
ing persons from concealing their identity by doing business under an 
assumed name, making it unlawful to use other than their real names 
in transacting business without a public record of who they are, avail- 
able for use in courts, and to punish those who violate the prohibition." 
Cashin v. Pliter, at page 389 of 168 Mich., at page 483 of 134 N. W. 
(Ann. Cas. 1913C, 697). 

The instant case is not within the mischief which the statute is de- 
signed to prevent, for hère there was no concealment, but, on the 
contrary, express disclosure of the identity of the copartners; and 
their real names were in fact used in the transaction involved. 

The rule of invalidity usually applied under statutes of this gênerai 
nature is that a "contract made in violation of a statute is void, and 
that when a plaintiff can not estabHsh his cause of action without re- 
lying upon an illégal contract, he cannot recover." Miller v. Ammon, 
145 U. S. 421, 426, 12 Sup. Ct. 884, 886 (36 L. Ed. 759). See, also, 
the principle stated in Cashin v. Pliter, supra, at page' 389 (foot) of 
168 Mich., 134 N. W. 482, Ann. Cas. 1913C, 697; Brewing Co. v. 
Wall, 98 Mich. 158, 57 N. W. 99. The later décisions o£ the Suprême 
Court of Michigan bave not enlarged the strictness of construction 
applied in Cashin v. Pliter, but bave, if anything, relaxed it.^ Gay 
V. Seibold, 97 N. Y. 472, 49 Am. Rep. 533, is a case in point. That 
case involved a statute forbidding the transacting of business in the 
name of a partner not interested in the fîrm, or the désignation "& 
Company" unless representing an actual partner or partners. The stat- 
ute was a pénal one. It was held that, although one may be doing busi- 
ness generally in violation of a statute, "a violation thereof may not 
be predicated on any transaction in which the false désignation is not 
used." As there said : "An indictment under the statute cannot be 
based upon such a transaction." Similar holdings are f ound in O'Toole 
v'. Garvin, 1 Hun, 92, and Donlon v. English, 89 Hun, 67, 35 N. Y. 
Supp. 82. 

It results that we do not feel justified in so extending the construc- 
tion put upon the statute in Cashin v. Pliter, as to include this case. 

[2] 2. Défendant requested peremptory instructions in its favor, in 
substance, that no damages for delay in getting the dredge out of the 

1 See Axe v. Tolbert, 179 Mich. 556, 146 N. W. 418, where tbe name of '^Wm. 
Axe & Son" was held not fictitious or assumed ; Cross v. Léonard, 181 Ml(;b. 
24, 147 N. W. 540, where the name "Cross Brothers" was held not fictitious ; 
also Zemon v. Trlm, 181 Mich. 1.30, 147 N. W. 540, where a similar holding was 
made in the case of "David S. Zemon & Co.," the name of one partner being 
represented only by the word "Co." See also Sauer v. Construction Co., 179 
Mich. 618, 146 N. W. 422. 
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canal and into the lake could be recovered because such damages were 
not within the reasonable contemplation of the parties in making the 
contract. The argument is that it could not reasonably hâve been con- 
templated that more than a day or two would be consumed in getting 
the dredge back to the mouth of the canal, and that a storm so violent 
as to obstruct the canal and cause a delay of about 30 days could not 
reasonably hâve been expected. 

Doubtless the parties did not expect to meet the serious obstructions 
actually encountered; but unexpected difficulties are not enough to 
excuse nonperformance of a contract, and even if the évidence tended 
to show (which we do not hold) that the storm which caused the sand 
bar was unprecedented, or even more violent than likely to occur at 
that season of the year, it certainly did not conclusively so establish, 
and so could not form the basis of peremptory instructions. 

[3] 3. Défendant also requested instructions, in substance, that it 
was plaintiff's duty, "at the expiration of the term of employment," 
to take the dredge out of the canal, that défendant was under no ob- 
ligation to do so, and that plaintiffs cannot recover for default or neg- 
lect on their part or on account of the delays occasioned by their own 
neglect. 

The jury was instructed, however, that it was defendant's duty to 
get the dredge out of the canal and to furnish such tools as were 
necessary therefor; that plaintiffs could not recover for delay due to 
their performance of their own work; but that, while it was their 
duty to give défendant such assistance as he asked for, and to use 
their own men and the dredge to assist in opérations requested by 
défendant within plaintiff's line of work, in removing the obstacle 
and getting out of the canal, yet, if plaintiffs did ail that they were 
asked to do, they would be entitled to recover the full amount claimed. 

We think the court properly charged that it was defendant's duty 
to deliver the dredge at the mouth of the canal; but one injured by 
the breach of a contract is required to do everything reasonably with- 
in his power to minimize his damages ; ^ and while the action hère is 
not strictly to recover damages for delay in returning the dredge to 
the agreed place, the stipulated payment of $100 per day during the 
period in question is not, under the peculiar circumstances of the case, 
so différent in principle from damages for delay in returning as to 
make the rule referred to wholly inapplicable. The work for which 
the dredge had been hired was finished and defendant's bénéficiai use 
of the dredge ended ; his only remaining duty was to pay for the time 
consumed in returning it to the agreed place. During such return, not 
only were plaintiffs actually in charge of the dredge through their 
own crew, but plaintiff BechiU (whom we shall hereaf ter call plaintiff) 
was personally upon it. Although we think défendant properly charge- 
able with the expenses of employing the outside assistance needed, 
it was, we think, plaintiff's duty to co-operate with défendant in de- 

2 Wa n-en v. Stoddai'l-, 10.") U. S. 224, 26 L. Ed. 1117; Lawrence v. Porter (C. 
0. A. 6th Cir.) (S Fed. 112. 11 C. C. A. 27, 26 L. R. A. 167: Campfleld v. Sauer 
(O. C. A. 6tli Clr.) 18!) Fed. 576, 111 0. C. A. 14, .38 L. K. A. (N. S..) 837; Can- 
ton-IIughes Pump Co. v. Liera (C. C. A. 6tli Cir.) 205 Fed. 209, 123 0. C. A. 
397. 
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vising, suggesting and carrying out measures for freeing the dredge 
when obstructions were met, unless relieved therefrom by defendant's 
express and voluntary assumption of sole authority over the opération ; 
we think such assumption does not conclusively appear as matter of 
law. The court erred, in our opinion, in instructing the jury absolute- 
ly that plaintiffs discharged their duty if they did ail that défendant 
asked of them. 

We think the instruction may hâve been prejudicial ; for the record, 
in our opinion, raised a question of fact vvhether plaintiffs did do 
everything they reasonably could hâve done to relieve the situation. 
True, it was conceded that plaintiffs did everything they were express- 
ly asked to do ; but there was also testimony that they "made no 
effort or attempt on their own account to get out of there." There 
was also testimony tending to show that in the early part of the re- 
turn movement plaintiff caused a delay of perhaps a day by a refusai 
to allow the dredge to proceed under claim that it would collide with 
a water pipe in the canal bed, although it was finally f ound that there 
was substantial clearance way. It was also conceded by plaintiff that 
the metbod of releasing the dredge by building dams and floating her, 
if adopted when the bar was first encountered, would hâve required 
but three or four days to free the dredge. This would hâve saved more 
than three weeks time. 

True, the jury might hâve concluded that plaintiff's fear of col- 
liding with the water pipe was well-founded, and that plaintiffs were 
not remiss in faihng, early in the opération, to hit upon the expédient 
(actually suggested at the last by defendant's manager), of floating the 
dredge by the use of dams. But we think that, having in view plain- 
tiff's expérience and bis actual charge of the dredge and its movement, 
and the permissible inference from his testimony that he refrained 
from criticising methods he did not approve because defendant's man- 
ager "was running the job and trying to get the sand bar out," there 
was room for a conclusion that he did not do ail he reasonably could 
to relieve the situation, had he recognized an active and affirmative 
duty in that direction; and although the court properly left it for the 
jury to say whether plaintiffs were justified in refusing to let the 
wrecker haul the dredge off the bar through fear of injury to it, we 
think the jury should not bave been told that that matter was (as the 
court thought), "the only fault alleged and concerning which there is 
an issue," and that plaintiffs' duty should not hâve been expressly' 
limited as it was by the charge in the respect before referred to. 

For thèse errors in the charge referred to, the judgment must be 
reversed, and a new trial awarded. 
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STAGER V. UNITED STATES. 

(Circuit; Court of Apiteals, Second Circuit. May 9, 1916.) 

No. 111. 

1. CONSPIRACY <S=3'!:! — PrOSECUÏIO,'<— ESSENTIALS OF OfFE.VSE. 

lii a prosecution umler Criniinsil Code (Act Mardi 4, 1009, e. .321) § 37, 
35 Stat. 1090 (Couii). St. 191.3, § 10201), dcuoiuieing tlie offense of coii- 
spiriijg to defraud tlie Tlnited States in auy particular, It is unnecessary, 
to warrant conviction o( an examiner of niercliandise at tlie appralser's 
stores of consi>irinî.' to defraud the goveniment, to sliow tliat tlie goverii- 
nieiit was actually defrauded. 

n-;d. Note. — For otlier cases, see Conspiracy. Cent. Dis,'. § GO; Dec. Dig. 
<s==:;:!.j 

2. CO-NSPIRAOY <â;:::34;i(10) — PliOSECUTIOK — iNDIcTMKNT — SUFl'IOlENCy. 

in a prosecution nnder Criniinal Code, S 37, for conspiring to defraud 
tlie governnient, indictnieiit hchl suHicient. 

[Ed. Note. — For otlier cases, see Coiispimcy. Cent. Dig. §§ 8G, 97 ; Dec. 
Dis. <S=»43(10).| 

3. Cj:i\iinal Law c3=31.j0 — Limiïaïio.x — Consimiiaoy — Overt Acts. 

Wliere, since tlie date nained in an liulictaient cliarging conspiracy to 
defraud tlie governnient. overt acts .sliov,'ing a eontiiiuance of the con- 
spiracy were coiiiinitted withiii tlie period of limitations, tlie running of 
tlie statute is tolled. 

[Ed. -Vote.— I<\)r otlier cases, see Grimlnal Law, Cent. Dig. §§ 274, 275; 
Dec. Dig. ®=»150.| 

4. Ckiminai, I.a\\' i©=5427(5) — Evidence— Acts of Conspikatoks. 

In a prosecution for (-onspiring to defraud tlie governmeut, where tlio 
évidence did uot estaliiisli the conspiracy, letters written by accused's al- 
leged co-conspirator, tending to show liis guilt and participation in the 
conspiracy, are inadmissil)le, beiiig hearsay. 

[Ed. Note. — For other cases, see Criniinal Law, Cent. Dig. § 1017 ; Dec. 
Dig. ©=5427(.5).| 

5. Conhpihacy (©=1347— I'r!osEct;TioN — Kvide.n-ce — Admissibility. 

In a prosecution against an examiner at the appi'ai.ser's stores for cou- 
s))iring to defraud the govenunent, évidence hchl insufiicient to support 
conviction. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 100-107; 
Dec. Dig. €=547.1 

In Error to the District Court of the United States for the South- 
^ern District of New York. 

Charles L. Stager was coiivicted under Criniinal Code, § 37, of 
con.$piring to defraud the United State.s, and brings error. Reversed 
and remanded. 

Gerry & Wakefield, of New York City (Henry A. Wise and Cari 
E. Whitney, both of New York City, of counsel), for plaintiff in error. 

fi. Snowden Marshall, U. S. Atty., of New York City (Frank E. 
Car.starphen, Asst. U. S. Atty., of New York City, of counsel), for the 
United States. 

Before COXE aiul AVARD, Circuit Judges, and AUGUSTUS N. 
il AND, District Judge. 

(£r:;::>For other cusi'.-; hco huîh*^ topic & KKY-XUMBEK in ail Key-Numbered Digeats & Indexer 
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AUGUSTUS N. HAND, District Judge. The défendant, Charles 
I. Stager, an examiner of merchandise at the appraiser's stores at 
New York, was indicted under section 37 of the United States Crim- 
inal Code for conspiring with George Silva and Henry Blumfeld 
Sciama to defraud the United States. The indictment alleged that : 

"The sald Silva and the said Sciama agreed with the sald Stager that the 
sald Stager should obtaln secret and confldentlal Information given by other 
Importera of merchandise in connection with the Importation of merchandise 
at the custom house at the port of New York, and should inform the said 
Silva and the said Sciama of the sald confldentlal and secret matters and 
information concemlng the sald other Importera of merchandise; and the 
said défendants then and there consplred and agreed together that the United 
States should be deprived and defrauded of the said confldentlal information 
which it had obtalned from the sald importers other than the said Silva and 
the said Sciama and that the said Silva and the sald Sciama should obtaln 
the said secret and confldentlal Information concemlng other Importers." 

The indictment further alleged that the Treasury Department had 

promulgated rules that: 

" • • • Information as to valuatlons placed by erporters and importer» 
Tipon merchandise imported Into the United States shall be secret and conflden- 
tlal, and shall not be dlsclosed by officers and employés and other persons 
connected with the sald Treasury Department, and that subordinate oflîcer» 
of cuatoms shall not be permitted to glve information to importers concerning 
the valuatlons placed upon merchandise Imported by other importer»." 

The défendant, Charles I. Stager, on motion of the government for 
a severance, was tried alone and convicted. 

[ 1 ] It is well settled that the government need not show pecuniary 
loss in order to establish a conspiracy to defraud. The Suprême Court 
held in Hass v. Henkel, 216 U. S. 462, 30 Sup. Ct. 249, 54 L. Ed. 569, 
17 Ann. Cas. 1112, that the statute was broad enough to include any 
conspiracy for the purpose of impairing, obstructing or defeating the 
lawful function of any department of government, and that a con- 
spiracy to obtain crop reports from a statistician of the Department of 
Agriculture in advance of the time allowed by the régulations of the 
Secretary of Agriculture, fell within the prohibition of the act. 

[2, 3] Question has been made as to the technical sufficiency of the 
indictment and as to whether the statute of limitations is a bar to the 
action. In our opinion the indictment is sufifîcient, and while the stat- 
ute of limitations would be a bar if nothing had been done since the 
date of the original conspiracy alleged to hâve been formed December 
29, 1911, the overt acts set forth in the indictment and proved would 
show a continuance of the conspiracy sufïicient to take the case out of 
the statute of limitations. Wilson v. United States, 190 Fed. 427, 111 
C. C. A. 231. Without regard to thèse considérations, however, we 
think the judgment must be reversed, because the évidence oflfered 
against Stager so far failed to establish the existence of any conspiracy 
as to leave no question for the jury and material errors were com- 
mitted at the trial. 

[4, 5] Charles I. Stager was shown to hâve been an appraiser of 
feathers at the appraiser's stores, and to hâve appraised various goods 
entered at the custom house in New York, in September, 1912. It 
also appeared that the public were not admitted to the floor where the 
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appraising was clone except under spécial permits in cases wliere thc 
applicants had business requiring their présence. Besides Stager and 
his clerk, there were numerous employés who were upon this floor, 
and after the appraisals were completed, the goods were returned to 
the custom honse where the invoices and appraisals might becomc 
known to still other persons. 

The invoice valuations and the appraisals by Stager of a number of 
invoices in September, 1912, were set forth in a letter dated S'eptember 
27, 1912, written by George Silva to Henry Blumfeld Sciama. The 
most that can be said to hâve been shown by ail this is that Silva had 
detailed information as to the invoices appraised by Stager, and the 
appraisals of the latter, when information as to such matters was not 
readily obtainable from others than Stager and his clerk, or presump- 
tively known by many others. Numerous people in the department 
might hâve secured access to the invoices and appraisals, but undoubt- 
edly Stager and his clerk were the only ones in the appraiser's stores 
whose duty it was to know about theni. The proved common knowl- 
edge of the invoices and appraisals by Stager and Silva is the only im- 
portant évidence tending to show a conspiracy to divulge confidential 
information contrary to the régulations of the Treasury Department 
The government further showed by the witness Martin that Stager 
condemned certain quills imported by Martin as prohibited because 
they were "either eagle or condor," and said to Martin, who asked 
him how he could fiU his contract if the imported quills were con- 
demned, that there were several firms who might fill the order, and 
mentioned Sciama & Co. in that connection. Another importer of 
feathers named Kulies testified that Stager told him in 1912 that he 
was bringing in his goods too cheap "by the comparison of Sciama 
& Co." 

We cannot see that mère comparison in a conversation between the 
invoices of Kulies and the invoices of Sciama & Co., or the sugges- 
tion that certain feathers could be bought of Sciama & Co., would ei- 
ther tend to establish a conspiracy unlawfully to obtain for Sciama 
& Co. confidential information, or to show the continuance of a con- 
spiracy, the formation of which had already been established. 

The government proved, however, that after a subpœna duces tecum 
was served on George Silva to appear before the grand jury in De- 
cember, 1914, a détective shadowed Stager to Silva's place of business 
the next day. The subpœna resulted in the surrender of the letter 
book of Silva containing copies of letters from Silva to Sciama, one 
of which contained a list of appraisals by Stager. Stager says he mere- 
ly happened to go to Silva's place to secure information about the 
feather market; but he admits that Silva talked with him about the 
service of the subpœna, though not about the contents, and was 
agitated, and he did not record this visit in a book, as was the custom 
when he visited importers to secure information about the market. 
Stager's call at this time certainly arouses suspicion. 

The case comes down to this : Was there suffîcient évidence of 
the formation of a conspiracy for submission to a jury by reason of 
the fact that Stager and Silva had common information as to the 
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invoices and appraisals which passed through Stager's hands, and by 
reason of the fact that Stager went to the office of Silva the day after 
the service of the subpœna and the dehvery to the government, as a 
conséquence, of the incriminating letter book ? We do not think thèse 
circumstances were alone sufficient to establish a conspiracy. 

The government, however, attempted to strengthen its case by the 
introduction of certain letters both prior and subséquent to the one 
of September 27, 1912, written by Silva to Sciama. Thèse letters in 
gênerai contained statements that information had been obtained by 
Silva from Stager, and thereby conveyed such information to Sciama. 
When a conspiracy is once established acts and admissions of any one 
of the conspirators in pursuance of the conspiracy, and vi'hile it contin- 
ues, are admissible against the others, upon the theory that the con- 
spirators are agents for one another in the common enterprise. Con- 
necticut Mutual Life Insurance Co. v. Hillmon, 188 U. S. at page 218, 
23 Sup. Ct. 294, 47 L. Ed. 446. But the preliminary question whether 
sufficient évidence of a conspiracy has been adduced must ahvays be 
answered by the court in the affirmative or the gênerai rule of évi- 
dence excluding hearsay will render an admission of one of the con- 
spirators inadmissible against the others. Inasmuch as we do not 
think the existence of a conspiracy was established, thèse letters were 
wholly incompétent and inadmissible as against Stager. But even if 
there had been sufficient évidence of a conspiracy, we find nothing tend- 
ing to estaWish that any conspiracy was entered into, as alleged in 
the indictment, on the 29l:h day of December, 1911. There does not 
seem to be a particle of compétent évidence of common knowledge on 
the part of Charles I. Stager and his co-conspirators, Silva and Sciama, 
as to the invoices and appraisals of the goods of other importers prior 
to September, 1912, when a copy of the list of appraisals made by 
Stager and sent by Silva to Sciama appears in the letter book of Silva. 
This common knowledge existing at a time when invoices and ap- 
praisals were guarded from publicity is the only thing in the record 
which could tend to show the existence of a conspiracy at any time. 
The only proof ofïered to establish a conspiracy prior to September, 
1912, therefore, consisted of the letters of Silva to Sciama, which were 
clearly inadmissible as no compétent proof to show the existence of 
a conspiracy during the time when thèse letters were written appears 
to hâve been offered. The letter of Decembr 29, 1911, addressed by 
Silva to Sciama was particularly prejudicial to the défendant Stager, 
and the admission of it would alone be sufficient to require the re- 
versai of the judgment. This letter contained the f ollowing statement : 

"Of eour.se the |200 to Stasrer are wéll plaeed, and we shall hâve to give 
him more at the end of the year, if he continues to keep us informed prop- 
erly." 

We can find no warrant for the admission of this letter which was 
written at a time covered by no other or prior évidence showing the 
formation of a conspiracy than the letter itself. If such a letter is 
compétent, a conspiracy could be proved by the mère letter of one 
man that another was implicated. The very object of the rule against 
hearsay was to prevent a jury from being influenced by statements of 
233 F— 33 
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persons who could not be subjected to cross-examination. If the let- 
ters were not in the case, we venture to say no one would think the 
mère possession by Silva of information which Stager had primarily 
within his knowledge would be sufficient to establish that Stager had 
given this confidential information to his codef endant. 

The fact is, the incompétent letters were the basis of the judgment 
of conviction, which for the foregoing reasons must be reversed. 



SECURITY TRUST & SAV. BANK v. WM. B. STAATS CO. et al. 

(Circuit Ck)urt of Appeals, Ninth Circuit. May 8, 1916. On Motion for Ke- 

hearing, June 2, 1916.) 

No. 2691. 

Bankruptct <g=»166(4) — Voidable PBErEKENCE — Extension of Cbedit on 
Cash Sale. 

Bankmpt, which was a brokerage corporation, within four months 
prior to the bankruptcy, bought from défendant, another brokerage Com- 
pany, certain shares of stock, the certlflcates were delivered, and it gave 
its check for the price. The check was refused payment, but at bank- 
nipt's request défendant retained and twice more presented it, aftep 
which, and four days after the sale, défendant accepted bankrupt's note, 
secured by mortgage, for the purchase money. It made no effort to re- 
gain possession of the stock, which in the meantime was hypothecated by 
the bankrupt. HeM, that whatever right of rescission défendant may 
hâve had was lost, and it became a gênerai creditor, when it agreed to 
wait and to présent the check a second and tliird time, and accepted se- 
curity for the debt, and that, bankrupt being at the time insolvent, and 
défendant having reasonable ground to believe such fact, the mortgage 
constituted a préférence, voidable at suit of the bankrupt's trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 250, 251, 256 ; 
Dec. Dig. <S=»16e(4).] 

Appeal from the District Court of the United States for the South- 
ern District of Cahfornia; Oscar A. Trippet, Judge. 

Suit in equity by the Security Trust & Savings Bank, trustée in 
bankruptcy of the Fielding J. Stilson Company, against the WiUiam 
R. Staats Company and the Title Insurance & Trust Company. De- 
cree for défendants, and complainant appeals. Reversed. 

This Is a suit in equity between the Security Trust & Savings Bank, a cor- 
poration, trustée in bankruptcy of the esta te of Fielding J. Stilsou Company, 
a bankrupt corporation, and William R. Staats Company and Title Insurance 
& Trust Company, corporations. The complaint allèges: That upon July 2, 
1912, pétition in involuntary bankruptcy was filed against the Stilson Com- 
pany, and on October 24, 1912, the Stilson Company was adjudged a bankrupt ; 
that on March 12, 1912, the Staats Company was a gênerai unsecured creditor 
of the Stilson Company for $3,870 ; that the Stilson Company was then in- 
solvent, and the Staats Company knew, and had reasonable cause to believe, 
that the Stilson Company was insolvent ; that on March 19, 1912, the Stilson 
Company made and delivered to the Title Insuranœ & Trust Company a deed 
of trust for certain realty in Los Angeles, which was recorded on March 20, 
1912, and was received as security for the Indebtedness of $3,870 due by the 
Stilson Company to the Staats Company ; and it iS alleged that the eSCect of 
the conveyance was to enable the Staats Company to recelve a greater 

®=>For othcr cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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percentage of îts indebtedness than any other credltors of the same class, 
and that the conveyance was made by the Stllson Company to give the Staats 
Company a préférence in violation of the bankrupt statutes. The trustée 
prays that the conveyance be vacated and declared void, and that It be decreed 
that neither the Staats Company nor the Tltle Insurance Company bas any 
right to the propeity descrlbed in the conveyance. 

The Staats Company and the Tltle Insurance & Trust Company, by an- 
swer, admitted the exécution and delivery of the conveyance, but deuled that 
It operated as a préférence, and set up that the Staats Company was a créditer 
of the Stllson Company and that thei deed of trust was made under thèse 
clrcumstances : That on the 19th of March, 1912, and for montlis before 
then, the Stilson Company and the Staats Company were stockbrokers in Los 
Angeles; that on March 15, 1912, the Stilson Company asked the Staats Com- 
pany to sell it for cash certain shares in the Amalgamated OU Company at 
$64.50 per share, and that the Staats Company sold to the Stilsou Company 
60 shares at $64.50, and delivered the certificates of stock to the Stllson Com- 
pany with an understanding and agreement between the Stilson Company and 
the Staats Company that the sale was made for cash ; that the Stilson Com- 
pany then delivered to the Staats Company its check on a bauk in Los Angeles 
in payment for the stock, and that in due course the Staats Company pre- 
sented the check, but was notlfled that the Stilson Company had no funds 
wherewith to pay the check, and that it had not had funds \^herewith to pay 
the check when the same was drawu, and that payment was refused ; that the 
Staats Company notifled the Stllson Company of the refusai of the bank to 
pay the check, but that the Stilson Compiiny assured the Staats Company 
that the Stilson Company was sound, but that certain funds wblch It had ex- 
pected to recelve had been slightly delayed in receipt, and that, for that rea- 
son, there were not funds on deposlt sufficient to pay the clieck ; that the 
Stilson Company then agreed that, if the Staats Company wouid not exercise 
its right to rescind the sale, the Stllson Company would exécute to the 
Staats Company its note for $8,870, and to seeurc the note would make a deorl 
of trust on the property descrlbed in the deed of trust heretofore referred to ; 
that in pursuance of sueh agreement the Staats Company refrained from ex- 
ercisiiig its right to rescind the sale, and accepted from the Stilson Company 
its note for $3,870, and the deed of trust referred to. Good falth on the part 
of the Staats Company is pleaded, and it is averred that a présent fair con- 
sidération passed from the Staats Company to the Stilson Company for the 
deed of trust. 

Over the objections of the défendants below (the Staats Company and the 
Tltle Insurance & Trust Company) the matter ^^as referred to a spécial mastor 
to hear the issues raised by the complaint and the answèr and to report the 
same to the District Court, together with findings of fact and conclusions of 
law. Tliereafter the spécial master made bis findings to the effiect that on 
March 19, 1912, the Stllson Company was insolvent; that the transfer made 
by the Stilson Company to the Title Insurance & Trust Company was made 
and received as security for an indebtedness of $3,870 then due by tlie Stilson 
Company to the Staats Company, and that the effect of the transfer was to 
enable the Staats Company to obtaln a greater percentage of its claim against 
the bankrupt than other creditOrs of the banknipt of the same class ; and thaï 
the Staats Company, when it received the transfer, had reasonable cause to 
believe that it was iutended by the givlng of the transfer to give a préférence. 
and that the transfer was voldable at the instance of the trustée. The Staats 
Company and the Title Insurance & Trust Company, défendants below, flled 
exceptions to the findings and report of the spécial master. The District 
Court, after overrullng several exceptions and sustaining others, dlsmissed the 
complaint. From' the judgment of dismlssal, the Security Trust & Savings 
Bank, as trustée of the Stilson Company, bankrupt, appeals. 

W. T. Craig, of Los Angeles, Cal., for appellant. 
O'Melveny, Stevens & Millikin and Walter K. TuUer, ail of Los 
Angeles, Cal., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 
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HUNT, Circuit Judge (after stating the facts as above). The ap- 
pellant contends that the court erred in sustaining the exceptions o£ 
the défendants : To the finding of the spécial master that the deed 
of trust operated to enable the Staats Company to obtain a préférence ; 
to the finding that the deed of trust was executed to secure an anté- 
cédent debt, and that the transaction between the Stilson Company, 
bankrupt, and the Staats Company, was not a single transaction; to 
the finding that the 60 shares of stock had been hypothecated by the 
bankrupt prior to the exécution of the trust deed ; and to the finding 
that the Staats Company, at the time of the exécution of the deed 
of trust, had reasonable cause to believe that a préférence was intended. 

The history of the transaction involved, as gathered from the évi- 
dence, is in accord with the findings of the spécial master, and may 
be briefly stated as foUows: The Stilson Company was adjudged 
a bankrupt on October 24, 1912, upon an involuntary pétition filed on 
July 2, 1912. The particular act which was made the basis of the 
adjudication in bankruptcy was that about March 14, 1912, while the 
Stilson Company was insolvent, it conveyed certain of its real prop- 
erty in Los Angeles to the William R. Staats Company with intent to 
hinder and delay the creditors of the Stilson Company, and with in- 
tent to prefer the Staats Company over other creditors of the bank- 
rupt. In due course of proceedings in the bankruptcy court, it was 
there found that on March 15, 1912, the Stilson Company was in- 
debted in the sum of more than $250,000, and that it had at that 
time assets of no greater value than $215,000, and that on the 19th of 
March, when insolvent, the Stilson Company had conveyed the realty 
heretofore referred to to the Staats Company, then a créditer of the 
Stilson Company, with intent to prefer the Staats Company over its 
other creditors, and that the effect of the transfer was to enable the 
Staats Company to receive payment of a greater percentage of its 
debt than any other unsecured creditor of the bankrupt. 

In the présent suit it was found by the spécial master, and the évi- 
dence well sustains the finding, that on March 15, 1912, the Stilson 
Company, in due course of business, bought from the Staats Com- 
pany 200 shares of Amalgamated Oil Company stock at $64.50 per 
share. The Staats Company delivered certificates representing 60 
shares, and gave a broker's duebill for 140 shares for subséquent 
delivery. On that day, March 15th, the bankrupt, to pay for the 
shares, gave its check for $12,900 to the Staats Company, payable at 
the Citizens' National Bank of Los Angeles, but on présentation of 
the check to the bank it was rejected for want of funds and was 
returned. On March 16th, Mr. Jardine, vice président of the Staats 
Company, had a talk with Mr. F. J. Stilson, président of the Stilson 
Company, concerning the rejected check, and was told by Stilson that 
the check would be made good, and Stilson asked that it be put through 
the bank again. On Monday, March 18th, the check was again pre- 
sented at the bank, but rejected, and thereafter, again, on the 18th 
of March, Stilson, of the Stilson Company, asked an officer of the 
Staats Company to put it through the bank once more; but again it 
was rejected by the bank for want of funds to the crédit of the 
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Stilson Company. Thereupon, at a conférence between Mr. Jardine, 
of the Staats Company, and Mr. Stilson, of the Stilson Company, 
Stilson said lie expected payment of $10,000 upon some real estate 
and that he would first take care of the "item" with the Staats Com- 
pany; but on the 19th of March Stilson advised the Staats Company 
that he conld not meet the payment, as the expected funds did not 
materialize, but that the Stilson Company had some realty in Los 
Angeles and would give the Stilson Company's equities as security. 
An employé of the Staats Company then went with Stilson to examine 
the real property offered as security, with the resuit that the real 
estate was accepted as security, and a trust deed was given by the 
Stilson Company on the afternoon of the 19th to the Title Insurance 
& Trust Company for the benefit of the Staats Company to secure a 
promissory note due one day after date in the sum of $3,870, the 
price of the 60 shares of stock of the Amalgamated Oil Company 
which had been delivered by the Staats Company to the Stilson Com- 
pany. On March 20th, at 9 o'clock, this deed of trust was put on rec- 
ord, and on that same morning the Stilson Company suspended, and 
thereafter did no business. 

The évidence also sustains the finding to the effect that the duebill 
for the 140 shares which had been given by the Staats Company to the 
Stilson Company, and the 60 shares also, had been hypothecated by 
the Stilson Company, and Ihere is no évidence to show that, when the 
Staats Company agreed to give the Stilson Company time to obtain 
the money wherewith to meet its obligations, there was any sugges- 
tion of holding onto the stock which the Staats Company had sold 
to the Stilson Company. The Staats Company, with full knowledge 
of the rejection of the check, and without any then apparent thought 
of retaining a lien on the shares, expressly agreed with the Stilson 
Company to wait and again to put the check through the bank, and 
did so twice after it had first been rejected. 

We agrée with the spécial master in holding that, when the Staats 
Company accepted the mortgage, it was in lieu of cash, and that the 
transaction became one where the debtor, to secure an existing anté- 
cédent debt due by it to the créditer, gave security, and the creditor, 
confirming the sale, accepted the security. We do not think that the 
transaction can be looked upon as a new and présent advancement to 
the Stilson Company ; it was a sale and delivery of the 60 shares of 
stock, and they became part of the gênerai assets of the Stilson Com- 
pany. The évidence shows that the effect of the enforcement of the 
mortgage given by the Stilson Company when insolvent would be 
to give to the défendant the Staats Company a greater percentage 
of its claim against the bankrupt than other creditors of the same 
class, and under the facts the bankrupt must be held to bave given 
a préférence by the giving of such security to the Staats Company. 

Our further view is that the évidence sustains the finding of the 
spécial master to the effect that, when the Staats Company received 
the trust deed from the Stilson Company, it had reasonable cause to 
believe that it was intended to give a préférence. There is ample 
évidence to show that the Staats Company must hâve known of the 
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financial stress of the Stilson Company. Its officers knew when the 
mortgage was given that the Stilson Company then had checks out- 
standing, but rejected, and that the intent of the Stilson Company 
was to secure the Staats Company for the price of the 60 shares; il 
being in évidence that the Staats Company only wanted security for 
the 60 shares and did not recognize the duebill for 140 shares. We 
must afïirm the view of the spécial master in his conclusions that ail 
the circumstances surrounding the transaction must hâve caused the 
Staats Company to believe that the Stilson Company was insolvent 
and that the effect of the mortgage would be to prefer the Staats 
Company; and we hold that the master was correct in finding that it 
was intended that the transaction should operate as a préférence. 
Sundheim v. Ridge Avenue Bank (D. C.) 138 Fed. 951 ; In re Dorr, 
196 Fed. 292, 116 C. C. A. 112; Hotchkiss v. National City Bank, 
201 Fed. 664, 120 C. C. A. 92; Id., 231 U. S. 50, 34 Sup. Ct. 20, 58 L. 
Ed. 115. 

Finally, we believe that the Staats Company became a gênerai 
creditor of the bankrupt, and that the transaction was broken in its 
continuity when the Staats Company agreed to wait for its money 
and to send the check through the bank the second and third time, 
and when it agreed to wait to see whether the bankrupt would obtaiii 
money which its agents said was expected from the sale of certain 
other property, no effort having been made by the Staats Company 
to prevent the shares of stock which had been sold and delivered to 
the Stilson Company from passing ont of the hands of the Stilson 
Company. That part of the argument made by the appellee in sup- 
port of the action of the District Court wherein the point is made that 
the giving of the check by the Stilson Company was a représentation 
that that corporation had sufficient funds to meet the check, and that, 
such représentation not being true, a fraud was perpetrated on the 
Staats Company, and that title remained in the Staats Company, and 
did not pass until the note and deed of trust were accepted, has re- 
ceived our careful considération. But whatever right of rescission 
existed because of misrepresentation by the Stilson Company in giv- 
ing the check was abandoned by the position taken when security was 
accepted for the purchase money. Joslin v. Cowee, 52 N. Y. 90; 
Amer v. Hightower, 70 Cal. 440, 11 Pac. 697; Wendling Lumber 
Company v. Glenwood Lumber Company, 153 Cal. 411, 95 Pac. 1029. 

The order of the District Court, sustaining the exceptions to the 
report of the spécial master and dismissing the bill, is reversed, and the 
cause is remanded, with directions to overrule the exceptions to the 
report of the master and to enter a judgment in favor of the com- 
plainant. 

On Motion for Rehearing. 

PER CURIAM. We hâve given attentive examination to the ap- 
pellees' motion and brief for rehearing. Stress is laid by the appel- 
lees upon the récent décision of the Suprême Court in Bailey, Trustée, 
V. Baker Ice Machine Company, 239 U. S. 268, 36 Sup. Ct. 50, 60 L. 
Ed. 275. But the facts of that case are very différent from those 
hère involved. The statement by Justice Van Devanter shows that 
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by a contract in writing it was there stipulated that the title to the 
machine installed should be and remain in the Baker Company until 
fnll payment o£ the purchase price; that the machine should be kept 
insured for the benefit of the Baker Company; that if default was 
made in the payment of the purchase price the Baker Company should 
hâve the nght to résume possession and take the machine away ; and 
that the Baker Company should hâve a right to file a mechanic's lien 
for materials and labor furnished under the contract. The court held 
that the title to the property was retained in the vendor and that the 
contract had been rightly held to be one of conditional sale. Much 
doser to the présent case are National City Bank v. Hotchkiss, 231 U. 
S. 50, 34 Sup. Ct. 20, 58 L. Ed. 715, and Mechanics' Bank v. Ernst, 
231 U. S. 60, 34 Sup. Ct. 22, 58 L. Ed. 121, where the opinions and 
décisions appear to us to be in direct accord with our décision herein. 
Motion for rehearing is denied. 



In re PIERSON et al. 

In re VAN THYN et al. 

(Circuit Court of Appeals, Second Circuit. May 9, 1916.) 

Nos. 107-109, 114. 

1. Bankruptcy <S=>440 — Pboceedings — ^Review. 

A pétition to revise is the proper means of proeuring review of an 
order of the District Court In an omnibus proceeding by creditors to re- 
claim property in the hands of the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. <S=>440.] 

2. Bankruptcy ©=>140(3) — Brokers — Rights of Cijstomers. 

Though it was the habit of bankrupt stockbrokers always to hâve 
enough stock on hand or hypothecated to cover ail their customers who 
were long, customers who were long on the day of the failure cannot 
claim spécifie stocks on hand, on the presumption that such stock was 
intended to cover their transactions, where there was not sufflcient stock 
in the brokers' box or hypothecated to cover ail the long customers, 
though some did not assert any right to the spécifie stock. 

[Ed. Note. — For other cases, see Bankruptev, Cent. Dig. § 225; Dec. 
Dig. <Ê=>140(3).] 

3. Beokeks <S=>29 — Rights of Brokers. 

Where bankrupt stockbrokers, commissioned to purchase stock for a cus- 
tomer, never made the purchase, they are guilty of a conversion of the 
customer's money, and are liable for the full sum paid for the stock, in- 
stead of the value of the stock on the last day the Stock Exchange was 
open before the failure. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 22; Dec. Dig. 
<S=>29.] 

Appeals from and Pétitions to Revise Order of the District Court 
of the United States for the Southern District of New York. 

In the matter of the bankruptcy of J. Fred Pierson, Jr., and Clar- 

©=>For other cases see same topic & KEY-NUMBER iu ail Key-Numbered Digeats & Indexes 
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ence E. Fell, individually and as copartners doing business as J. F. 
Pierson, Jr., & Co. Hela Van Thyn and others appeal from and péti- 
tion to revise an order (225 Fed. 889) determining the rights of vari- 
ons claimants in an omnibus proceeding to reclaim property in the 
hands of a receiver. Order modified as to one claimant, and afïîrmed. 

Goldman, Heide & Unger, of New York City, for petitioners Van 
Thyn and others. 

James GilHn, of New York City, for petitioner Gott. 

Bayard L. Peck, of New York City, for petitioner Quinn. 

Stanchfield & Levy, of New York City (W. M. Parke, of New 
York City, of counsel), for receiver, 

Before WARD and ROGERS, Circu"t Judges, and MAYER, Dis- 
trict Judge. 

WARD, Circuit Judge. [1] The parties thinking themselves ag- 
grieved hâve, out of abundant caution, taken both an appeal and a péti- 
tion to revise. Tlie proper remedy is tlie pétition to revise. In re Rose 
Shoe Manufacturing Co., 168 Fed. 39, 93 C. C. A. 461. 

July 30, 1914, the New York Stock Exchange closed and did not 
reopen until December 12th. December 8, 1914, a pétition in bank- 
ruptcy was filed against J. F. Pierson, Jr., & Co., stockbrokers, and a 
receiver appointed. The firm had borrowed of the banks upon securi- 
ties belonging to the customers properly hypothecated, some of which, 
or their proceeds, were turned over to the receiver upon the liquida- 
tion of the loans. February 4, 1915, an omnibus proceeding was begun 
before a spécial master to détermine the rights of varions claimants 
thereto, and this is a pétition to revise an order of the District Court 
by four of the claimants. 

Claim of Van Thyn to 100 Shares of Central Leather Stock. 

May 18, 1914, the bankrupts bought for this customer 100 shares 
of Central Leather. On the day of the failure, December 8, 1914, 
there was a débit balance in his account of $1,256.43. On that day 
there were hypothecated with the banks 335 shares of the same stock, 
which covered ail purchases for customers who were long of it. W^hen 
the'loans were closed out, the banks returned 235 shares to the re- 
ceiver. Van Thyn, the only long customer making a spécifie claim for 
stock, tendered his débit balance and demanded lOO shares. 

Claim of Levy for 20 Shares of Southern Pacific Stock. 

September 5, 1913, the bankrupts bought for this customer 20 shares 
of Southern Pacific stock. On the day of the failure they were long 
200 shares hypothecated for loans and had one share on hand. When 
the loans were closed out, 60 shares and some cash were returned to 
the receiver. On the day of the failure Levy's account, after crediting 
him with the value of his collaterals, showed a crédit balance of $1,- 
487.94, which he tendered to the receiver and demanded 20 shares of 
Southern Pacific stock, no other spécifie claim being made. 
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Claim of Quînn to 20 Sliares of Westinghouse and 10 Shares of 
United States Steel Stock. 
August 24, 1914, this customer delivered 20 shares of Westinghouse 
stock to the bankrupts as collatéral for his marginal account. On 
the day of the failure the bankrupts were long 150 shares. When the 
loans were closed out, 50 shares were turned over to the receiver. 
Quinn, the only claimant for stock specifically, demanded 20 shares. 
July 30, 1914, he delivered to the bankrupts 10 shares of United 
States Steel as collatéral. On the day of the failure they were long 
921 shares. After the loans had been closed out there were delivered 
to the receiver 46 shares, against which Quinn's claim for 10 shares is 
the only spécifie claim. Upon the settlement of his account there was 
a balance to his crédit of $265. 

Claim of Gott to 20 Shares Sloss-Sheffield and 20 Shares National 
Enameling Company Stock. 

October 6, 1910, the bankrupts purchased for this customer 20 
shares of Sloss-Sheffield stock, for which he paid in full October 12th, 
leaving the same with them. October 14, 1912, the bankrupts pur- 
chased for him 20 shares of National Enameling Company stock. 
On the day of the failure Gott's account showed a débit balance of 
$608.71. Upon the liquidation of the loans this particular certificate 
for 20 .shares of National Enameling Company stock was delivered to 
the receiver, together with 20 shares of Sloss-Sheffield, out of 40 
shares which had been sold short. 

Another customer, named Cochran, was also .short 20 shares of 
Sloss, but made no spécifie claim. The value of Sloss stock July 30, 
1914, when the Exchange closed, was $390. 

The sp>ecial master clismissed ail the spécifie claims against the 
surplus stock on the ground that the claimants had identified no spécifie 
stock, and that no, or not sufficient, stock of the kind claimed was 
actually "in the box" at the time of the failure to cover them. He 
understood this to be the effect of our ruling in Re Hollins, 219 Fed. 
544, 135 C. C. A. 312, as to the meaning of the décision of the Suprême 
Court in Gorman v. Littlefield, 229 U. S. 19, 33 Sup. Ct. 690, 57 L. 
Ed. 1047. In the case of Gott he awarded to him the 20 shares of 
Enameling Company stock which had been identified, upon payment of 
his débit balance, less the value of the 20 shares of Sloss on the day 
the Stock Exchange closed, viz., $390. 

Judge Learned Hand confirmed the report of the spécial master. 

[2] It was proved that the habit of the bankrupts was always to 
hâve enough stock on hand, or hypothecated, or short, to cover ail 
their customers who were long ; but there is no évidence of how of ten 
they were in and out of the particular stocks in question, and whether 
at ail time since the date of purchase ail long customers were so cov- 
ered. 

We do not think the rule in Gorman v. Littlefield should be restrict- 
ed to stock actually in the box on the day of the failure. The reason 
for the rule would be exactly as cogent if the stock were in some one 
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else's box on that day, or if after that day stock or proceeds of stock 
hypothecated should be returned to the receiver. The rationale of the 
décision is that if the receiver has enough, or more than enough, of 
the particular stock to cover ail customers who were long on the day 
of the failure, then the presumption that he intended to keep their 
stock on hand is a sufficient identification of the stock, or of so much 
of it as is needed, as theirs. If, however, the stock on hand, though 
sufficient to cover ail actual claims, is not sufficient to cover ail the 
long customers, no such presumption arises. 

The fact that some of the long customers make no spécifie claim 
for stock in the surplus cannot enlarge the rights of one virho does. 
In none of the claims now under considération was there enough stock 
on hand to cover ail the customers who were long; therefore the 
order of the District Court was right. 

[3] The Gott claim présents an additional question, viz., whether 
he should be credited with $1,092.50, which he paid for the Sloss stock 
October 13, 1910, or with $390, which was its value July 30, 1914, the 
day the Stock Exchange closed. If the bankrupts never bought the 
stock at ail, they were then and there guilty of converting his money, 
and were liable to him for the full sum paid, with interest. There is 
110 évidence that the bankrupts did buy the stock. Judge Hand, in his 
mémorandum refusing Gott's motion for a reargument, does say that 
on the day of the purchase the bankrupt sold the same amount of 
stock for another customer, which would be a valid exécution of his 
order. But we find nothing in the record to sustain this statement. 
Therefore the order must be modifîed, to crédit Gott with $1,092.50, 
with interest from October 13, 1910, to the day of the failure, after 
deducting the amount of his débit balance, $608.71. 

As so modified, the order is affirmed. 



In re BARKER PIANO CO. 

(Circuit Court of Appeals, Second Circuit. Jlay 9, 191C.) 
No. 258. 

1. Bankeuptcy i^=>?,C> — Power to Vacate Oruebs. 

As there are Jio ternis in Ininljruptcy, aud no provision in tlie statute 
limiting tlie tlnie witliin wlilcli an order of a référée may be reviewed 
or au order of tlie District Court rebeard, an order of the court may be 
revoked months after it is made. 

|Ed. Note. — For other cases, see Banliruptey, Cent. Dig. § 36 ; Dec. Dig. 
<®=>3G.] 

2. Bankruptoy (©=305 — Colwîction of Assets — Oeders. 

A bankrupt, which had sold goods on installments, assigned the install- 
ment contracts before bankruptoy. Thereafter the assignées and the 
trustée both asserted the right to coUeet the installments, aud under or- 
ders of the référée and the District Court the trustée made collections. 
The assignées wanied the purchasers not to make payments to the trus- 
tée. Jleld that, as such paymeuts would not, if the purchasers were lia- 
ble to the assignées, bar recovevy by theni, the District Court should ont 
order the trustée to deliver over nioneys collected to the assignées for 

<S;=jFor other cases see same toplc & KEY-NUMBBR iu ail Key-Numbered Digests & Indexes 
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the purpose of plaeing the parties in statu quo, for It sliould eitlier dé- 
termine tlie rights of the assignées, or hâve the trustée resort to a plenary 
suit in some court of compétent Jurisdiction for that purpose. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 466-468; 
Dec. Dig. <g=>305.] 

Pétition for Revision of Order of the District Court of the United 
States for the District of Connecticut, in Bankruptcy. 

In the matter of the bankruptcy of the Barker Piano Company. 
Pétition by Stewart N. Dunning, as trustée, to revise an order of the 
District Court directing payment of moneys to the Commercial Securi- 
ties Company and another. Order reversed. 

J. T. Robinson, of Hartford, Conn., for petitioner. 
H. A. Heiser, of New York City, for respondent. 

Before WARD and ROGERS, Circuit Judges, and VEEDER, Dis- 
trict Judge. 

WARD, Circuit Judge. The Barker Piano Company was a corpora- 
tion of Connecticut engaged in the business of selling pianos. It sold 
many of them under contracts of conditional sale. Thèse contracta 
with the vendees it assigned to various persons and corporations in con- 
sidération of money received, and the controversy between the trustée 
and the persons who hold the contracts is whether those assignments 
were absolute, or merely as security for repayment of money loaned, 
and, if so, whether the loan was usurious. The transcript of record 
does not contain any copy of the conditional contracts of sale of the 
pianos, or of the contracts between the bankrupt ïind the persons to 
whom it assigned the contracts, nor was testimony taken during any 
stage of the proceedings. 

The record shows that the bankruptcy was adjudicated in July, 1914, 
that the particular controversies in question began July 30, 1914, and 
the final order in the District Court was not entered until January 26, 
1916, a delay very inconsistent with the rapid administration which 
the Bankruptcy Act was intended to accomplish. 

July 30, 1914, the trustée filed a pétition for leave to collect ail bal- 
ances due by the vendees under thèse assigned contracts of sale, 
amounting to some $44,000, pending the détermination of the rights 
of the holders thereof and of the trustée respectively. On the samc 
day the référée made a temporary order to that effect. 

August 27, 1914, the Commercial Securities Company, a corporation 
of the State of Illinois, and J. H. Shale, trustée, being holders of some 
of the assigned contracts aforesaid, each filed with the référée objec- 
tions to the said pétition and to the order of July 30th on the ground 
thât the référée had no jurisdiction to make any order interfering in 
any way with their rights under the said assigned contracts. 

September 21st the référée, without hearing any testimony, found 
that the contracts were assigned to the holders as collatéral security 
for repayment of borrowed money and made his temporary order of 
July 30th permanent. September 28th the Commercial Securities Com- 
pany and Shale, trustée, filed pétitions to review 'the order of the réf- 
érée. 
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December 24th the District Judge reversed the order on the ground 
that the référée had no jurisdiction in the premises, and directed the 
trustée to turn over to the holders of the assigned contracts ail moneys 
collected by him since July 30, 1914, when the temporary order was 
made. December 30th the trustée asked for a rehearing of the péti- 
tion of review. 

January 9, 1915, the trustée filed in the bankruptcy proceeding a 
document, which he called a caveat, certifyiug that he had begun an 
action in the superior court for Plartf ord couuty, in which he, as trus- 
tée, had summoned, among others, the Commercial Securities Company 
and Shale, trustée, in an action to détermine title to payments made 
or that might become due, to him upon the said assigned contracts. 

February 19th the court amended the order of December 24, 1914, 
by striking out the direction that the trustée turn over to the holders 
of the assigned contracts the moneys collected by him since July 30, 
1914, and instead thereof directed him to prosecute the action begun 
in the state court or some other plenary suit for adjudicating the rights 
of the varions claimants. This order was subsequently revoked in 
open court. 

June 16th the Commercial Securities Company and Shale, trustée, 
petitioned for an order directing the trustée to pay over to them the 
moneys collected by him on the assigned contracts under and in pur- 
suance of the order of the référée of September 21, 1914. July Ist 
the trustée filed an answer praying that the pétition be denied or in the 
alternative that the Securities Company and Shale, trustée, be ordered 
to surrender the contracts of sale to him. 

[1] It is objected that it was too late to do this. As there are no 
terms in bankruptcy, and no provision in the statute limiting the time 
within which an order of the référée may be reviewed or an order of 
the District Court reheard, and we are referred to no rule of court, 
this proceeding cannot be regarded as too late. In re Ives, 113 Fed. 
911, 51 ce. A. 541. 

Upon this pétition and answer the court filed an opinion, in which 
it held that the trustée had collected and was coUecting moneys under 
the assigned contracts by virtue of a void order of the référée, which 
was an unlawful disturbance of the property of the holders for which 
reason the original order of December 24th was right. January 18, 
1916, the trustée applied for a rehearing, which was refused. 

[2 ] January 26th an order was entered reversing the ref eree's order 
of September 21, 1914, and directing the trustée to turn over the moneys 
collected by him to the Securities Company and Shale, trustée, and re- 
straining him from interf ering with the contracts assigned to them or 
making collections thereunder. The pétition to revise applies to this 
order. 

The holders of the assigned contracts and the trustée had each noti- 
fied the vendees of the pianos to pay them respectively. We are of 
opinion that the referee's order authorizing the trustée to collect was 
whoUy unnecessary, it being his duty to bring in everything he believed 
to be assets of the estate. He was collecting from the vendees of the 
pianos and not from the Security Company or Shale, trustée. Their 
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rights could not be prejudiced by his so doing. It is true that they 
were apparently entitled to collect, whether the contracts they held 
were sales or only security for money loaned. Still if the vendees 
paid the trustée wrongfully, they would hâve to pay again, or, if the 
holders chose, they could reclaim in the bankruptcy proceedings the 
moneys collected. But moneys actually coUected by the trustée and 
in the possession of the bankruptcy court were subject to its sum- 
mary jurisdiction. The learned judge, apparently with a view to re- 
storing the status quo before the referee's orders of July 30 and Sep- 
tember 21, 1914, ordered the trustée to pay over the moneys collected 
by him since those dates to the holders of the assigned contracts. The 
status could be restored in only one way, and that was by paying the 
moneys over to the vendees of the pianos from whom they had been 
collected. The court should either hâve passed upon the title to the 
moneys in its possession, giving the trustée and the holders of the con- 
tracts an opportunity to offer proofs, or else should hâve permitted the 
whole question of the rights of the parties to be determined in a plen- 
ary suit in some court of compétent jurisdiction, 
The order is reversed. 



EOBB V. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit. May 17, 1916.) 

No. 2102. 

Clebks of Courts i©=61- — Fées — Natubalization. 

Naturallzation Act June 29, 1906, c. 3592, § 13, 34 Stat. 600 (Comp. 
St. 1913, § 4372), fixing the fées for naturalizatlon, provides tlmt clerks 
of courts exercising jurisdiction In such proceedings shall be permitted 
to retain one-lialf of the fées in any fiscal year up to the sum of $3,000, 
and that ail fées in excess of such amount shall be accounted for and 
paid over to the Bureau of Naturalisation. Rev. St. § 2687 (Comp. St. 
1913, § 5394), déclares that coUectors of customs and ail otlier fédéral offi- 
cers servlng for a less period than a year shall not be paid for the entire 
year, but shall be allowed in no case a greater than a pro rata of the 
maximum compensation for the tlme only which they actually serve. The 
clerk of the Circuit Court during the period from July 1, 1911, to De- 
cember 31, 1911, vvhen the office vi-as abolished, received over $4,(X)0 as 
fées in naturallzation cases. Hclé that, as the Naturalizatlon Act did 
not repeal the section 2687, the clerk could not, for the half-year period, 
retain more than $1,500 of such fées. 

[Ed. Note. — For other cases, see Clerks of Courts, Dec. Dlg. <S=361.] 

In Error to the District Court of the United States, for the Eastern 
District of Pennsylvania. 

Action by the United States against Mabel H. Robb, executrix of the 
last vi^ill and testament of Henry B. Robb, deceased. There was a 
judgment for plaintifï, and défendant brings error. Affîrmed. 

Théodore W. Reath, Sharswood Brinton, and F. Markoe Rivinus, 
ail of Philadelphia, Pa., for plaintiff in error. 

Francis Fisher Kane, U. S. Dist. Atty., of Philadelphia, Pa., for the 
United States. 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

PER CURIAM. This case învolved one of those accounting dis- 
putes which arose between the government and clerks of the Circuit 
Court when that court was abolished. The facts of the case are fully 
set forth in the opinion of the court below, which is set forth in the 
margin.^ 

1 1. That Henry B. Robb held the office of clerk of the United States Cir- 
cuit Court for the Eastern District of Pennsylvania during the year 1911, 
and that on Decembei" 31, 1911, the office of such clerk ceased to exist by 
opération of law ; the sald Circuit Court having been abolished by the act 
of Congress of Marcli 3, 1911. 

2. During the six oionths beginning July 1, 1911, and ending Deeember 31, 
1911, certain «loneys, amounting to $4,151, came Into the hands of the sald 
Henry B. Robb, as clerlv aforesaid, as fées collected by him in naturalizatlon 
cases, as appears by copies of hls quarterlj- reports submitted to the Depart- 
ment of Commerce and Labor, appended to the stipulation flled In this case. 
Thls sum of $4,151 was made up as foUows: $2,697 came into hls hands during 
the quarter ending September 30, 1911, and .$1,454 came into hls hands during 
the quarter ending Deeember 31, 1911. 

3. At the end of the first quarter, to wit, on October 1, 1911, the sald 
Henry B. Robb retalned as hls compensation for such quarter $1,348.50, that 
being one-half of the moneys that had so corne into hls hands, and at the 
termlnation of the quarter ending Deeember 31, 1911, he retalned as hls 
commission $727, that being one-lialf of the moneys that had so corne Into 
hls hands during the sald quarter. In each case the sald Henry B. Bobl> 
elaimed that he was entltled under the law to retaln the sald sums of money. 

4. The sald Henry B. Robb transmitted to the Chlef of the Division of 
Naturallzatlon of the Department of Commerce and Labor on the dates men- 
tioned the sums of $1,348.50 and $727, respeetlvely, the remalning halves of the 
amounts of money that had so come Into hls hands. 

5. The sald Henry B. Robb is dead, and letters testamentary under hls 
will bave been granted to Mabel H. Robb, who Is at présent hls executrlx. 

6. The plaintliï claims that the sald Henry B. Robb was entltled to retaln 
as hls compensation for the two quarters mentloned only one-half of $3,000. 
He retalned $2,075.50, and the plalntlff claims that there is riow due from his 
estate the sum of ,$575.50, wlth Interest thereon from Deeember 31, 1911. De- 
mands were duly made by the plalntlff upon the sald Henry B. Robb during 
hls iifetime for a recovery of thls sum, and such demands hâve been subse- 
«luently made upon hls executrlx slnce hls death, but payment bas not been 
made to the plaintlfE in the sald sum of $575.50, or any part thereof. 

The plalntlff requests the court to find also the foUowing conclusion of fact, 
namely: ' 

7. The Department of Commerce and I>abor, as also the Department of 
Labor slnce Its création, hâve Invarlably requlred the prorating of the $3,000 
maximum of naturallzatlon fées which the clerk of a court may retaln in any 
fiscal year, where the dutles Imposed by the act of June 29, 1906, hâve ex- 
tended over only a portion of the fiscal year. The eustom aud practice of 
the department has been unlform, long-contlnued, and contemporaneous wlth 
the administration of the sald naturallzatlon law by the fédéral government. 

The findlng requested is declined, because the court is of opinion that the 
évidence does not show an establlshed practice of the Departments in 
existence for sufficient length of time before the présent suit was brought to 
bave any bearlng upon the issue in this case. 

Conclusions of Law. 

1. It was the purpose of Congress under section 13 of the Naturallzatlon 
Act of 1906 to provide annual compensation to the clerk of the court for M» 
services in naturallzatlon cases at a maximum of $3,000 for each fiscal year. 

2. The provisions of section 2687 Revlsed Statutes (Comp. St. 1913, § 5394) 
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As we agrée with the conclusion reached by Judge Thompson, we 
restrict ourselves to affirming the case on his opinion, noting the fact, 
also, that the same conclusion was reached in Darling v. United States, 
Case No. 32514, Court of Claims. 



FISHER HYDRAULIC STONE & MACHINERY CO. v. WARNER. 

(Circuit Court of Appeals, Second Circuit. May 9, 1916.) 
No. 249. 

1. Evidence ©=318 — Judicial Notice — Makket Value. 

Courts may take judlcial notice of the fact that expensive machinery 
and fittings not yet installed, made up of many parts and manufactured 
to be placed in a particular plant, do not hâve a stable value, particularly 
when covered by patents. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. § 22; Dec. Dig. 
"®=»18.] 

2. Patents <s=s216— Sales— Bkeach of Conteact — Remédies of Selleb. 

Where plalntifC contracted to sell défendant expensive machinery, 
manufactured to be operated in a particular plant, défendant being given 
a lieense to operate the machinery under a patent held hy plaintiff, and 
title being retained until payment, plaintiff may, défendant having re- 
fused to accept delivery, recover the purchase price of the machinery, it 
being of a spécial sort and having no gênerai market value, without 
proof of the différence between the market priée and the contract price, 
and such remedy cannot be denied because it is analogous to the équitable 
remedy of spécifie performance. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 329; Dec. Dig. 
■S=»216.] 

3. Appeal and Error iS=3395 — Whit of Erbob — Bond — Dismissal. 

Though plaintiff in error lias been guUty of lâches in failing to file a 
bill of exception, citation, and bond, yet, where défendant signed an 
ordinary stipulation as to the record, the vvrit of error will not be dis- 
mlssed, défendant having failed to proniptly move for dismissal, but 
plalntifC in error will be allowed to file a bond thereafter, under penalty 
of dismissal in case of failure. 

[Ed. Note.^For other cases, see Appeal and Error, Cent. Dig. §§ 2065, 
2066, 2086 ; Dec. Dig. <S=395.] 

In Error to the District Court of the United States for the Northern 
District of New York. 

Action by the Fisher Hydraulic Stone & Machinery Company against 
Henry P. Warner. There was a judgment for plaintifï for nominal 
damages (188 Fed. 465), and plaintiff brings error. Reversed and 

applied to clerks of the Circuit Courts, and that section was not repealed as 
to such clerks by the act of June 29, 1906 (34 Stat. 600). 

3. Henry B. Robb, deceased, being clerk of the Circuit Court of the United 
States for the Eastern District of Pennsylvania from .Tuly l, 1911, to 
December 31, 1911, having received in naturalization fées during the said 
period the sum of |4,151, in retaining the sum of $2,075.50, retained the sum 
of $575.50 in excess of the maximum of $1,500 for that lialf year to which 
he was entitled under the act of June 29, 1906 (34 Stat. 600), and section 
2687 of the Revlsed Statutes. 

4. The plaintiff Is entitled to judgment in the sum of $575.50, with interest 
thereon from December 31, 1911. 
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remanded, on condition that plaintiff in error file an appeal bond; 

otlierwise, writ dismissed. 

Costello, Burden, Cooney & Walters, of Syracuse, N. Y., for plain- 
tiff in error. 

King, Waters & Page, of Syracuse, N. Y., for défendant in error. 

Before COXE and WARD, Circuit Judges, and AUGUSTUS N. 
HAND, District Judge. 

AUGUSTUS N. HAND, District Judge. The plaintiff^ contractcd 
in writing to sell to the défendant certain macliinery and fittings known 
as a concrète mixer. The agreement provided that the apparatus was 
to be sold f. o. b. cars Mt. Gilead, Ohio, was to be installed under the 
supervision of a représentative of the plaintiff without charge for 
superintendence, and to be ordered by the défendant on or befoî\ 
October 1, 1906. The défendant was to pay $5,130 altogether, $500 
upon the exécution of the contract, 50 per cent, of the balance on 
receipt of the bill of lading, and to hâve the privilège of examining 
the articles shipped and determining that everything contracted for 
had been delivered in Syracuse. The remainder of the purchase price 
was to be paid 90 days after the articles were received in Syracuse. The 
contract further provided that title should remain in the plaintiff until 
the entire purchase money was paid, and that thereupon the défendant 
should hâve within a limited territory certain exclusive patent rights 
belonging to the plaintiff and relating to machin ery of the kind sold. 

The initial $500 was paid at the time of the signing of the contract. 
The plaintiff had the machinery manufactured and brought to Mt. 
Gilead, and in due time requested the défendant to order shipment. 
This the latter failed, and in effect refused, to do. Thereupon the 
plaintiff brought this action to recover the balance of the purchase 
price. 

[1, 2] No testimony was offered as to the market value of the ma- 
chinery which the plaintiff is still holding in storage for the account of 
the défendant. The District Judge found that the défendant had 
broken his contract, but that the measure of damages was the différ- 
ence between the contract price and market price, and, as no évidence 
of the market price was offered, awarded judgment for the plaintiff 
for nominal damages. His opinion is reported in 188 Fed. 465. 

The old rule of damages laid down in the English case of Barrow v. 
Arnaud, 8 Q. B. 604, was that, if a purchaser refused to take goods 
according to his contract, the only damages which coxild be recovered 
where title had not passed was a sum équivalent to the différence be- 
tween the contract price and the market price of the goods for the rea- 
son that "the seller can take his goods into the market and obtain his 
price for them." The courts for years had refused to allow the seller 
to recover the purchase price because such a remedy treated the failure 
of a vendee to accept goods as équivalent to a sale and delivery by the 
vendor, and thus, in effect, granted spécifie performance in aid of the 
vendor when law courts were supposed to be clothed with no such 
power in respect to ordinary contracts for the sale of merchandise. 
The whole question is a puzzling one, and the décisions in the Ameri- 
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can courts are in conflict. The difficulty is increased by the fact that 
there was no testimony offered at the trial to show that the machinery 
had no established market value. The trial court found that the 
"machinery when made undoubtedly had a certain kind of market 
value, but limited and restricted, and not the ordinary market value of 
articles of commerce." It would seem that this court can take judicial 
notice of the fact that expensive machinery and fittings not yet installed, 
made up of many parts, and manufactured to be placed in a plant, do 
not hâve a stable market value, particularly when apparently covered 
by patents. 

Although no particular testimony was adduced in support of the 
finding of the District Court as to market value, yet we think it was 
justified by the facts in the case and by common knowledge, and shall 
assume, where there has been no appeal by the défendant from the 
judgment, that the finding was correct and means that the goods had no 
established or ready market value. This is a case, therefore, where 
the seller has prepared goods of a spécial kind, and not one where he 
could "take his goods into the market and obtain his price for them," as 
the court said in Barrow v. Arnaud, supra. 

The earliest case perhaps where a vendor recovered the purchase 
money against a vendee who refused to accept the article sold was 
Bement v. Smith, 15 Wend. (N. Y.) 493. There the défendant had 
orally agreed to purchase a sulky to be manufactured by the plaintiff 
for him which the défendant arbitrarily refused to accept. The dis- 
cussion was principally as to the statute of frauds and the court award- 
ed the vendor the purchase price. While the cases of contracts to 
manufacture an article hâve always been treated in the law of sales 
as sui generis, they seem to hâve been the source of the New York 
doctrine, which now goes the whole length of allowlng any seller 
to recover the purchase price when the buyer refuses to accept the 
goods and the seller has held them for the vendee's account, irrespec- 
tive of whether title has passed or not. Dustan v. McAndrew, 44 N. 
Y. 72; Ackerman v. Rubens, 167 N. Y. 405, 60 N. E. 750, 53 L. 
R. A. 867, 82 Am. St. Rep. 728; Gourd v. Healy, 206 N. Y. 423, 99 
N. E. 1099. 

We do not need to go as far as this, and prefer to limit our déci- 
sion to cases where the goods are of a spécial kind, having no ordinary 
market value. Such a conclusion has been reached as to articles having 
no established market value in Bement v. Smith, 15 Wend. (N. Y.) 
493; Black River Lumber Co. v. Warner, 93 Mo. 374, 6 S. W. 210; 
Shawhan v. Van Nest, 25 Ohio St. 490, 18 Am. Rep. 313; Ballentine 
V. Robinson, 46 Pa. 177 ; Smith v. Wheeler, 7 Or. 49, 33 Am. Rep. 
698; Gordon v. Norris, 49 N. H. 376; Kinkead v. Lynch (C. C.) 
132 Fed. 692 : Idéal Cash Register Co. v. Zunino, 39 Mise. Rep. 312, 
79 N. Y. Supp. 504; Van Brocklen v. Smeallie, 140 N. Y. 70, 35 N. 
E. 415; National Cash Register Co. v. Dehn, 139 Mich. 406, 102 N. 
W. 965. That this in eflfect grants spécifie performance may not be 
consonant with certain légal théories as to the law of personal prop- 
erty, but it is warranted by good authority and eminently just. A 
very interesting discussion of the law applicable to this subject by 
233 F.— 34 
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Professer Williston appeared in volume 20 of the Harvard Law Re- 
view, at page 363. The Roman law seems to hâve allowed the recov- 
ery of the pnrchase price when the purchaser refused to accept, and 
such, we understand, is the law in France and Germany. 

The argument that a recovery of the purchase price should not be 
permitted because it in effect enforces spécifie performance in a court 
of law is not as complète an objection as might be supposed. If A. 
barters a horse to B. in exchange for a cow, and B. makes a fraudulent 
représentation as to the âge and condition of the cow, title will pass 
to both animais, yet A. may rescind and in an action at law of replevin 
may recover the horse upon a tender of the cow. Thus a court of 
law may compel B. to retUrn the horse and take back title to the cow. 
Undoubtedly the original remedy was in equity for fraud, but has 
long since been effectually obtained at law. Likewise, when a condi- 
tional sale has been made and possession given of a chattel, the vendor, 
fhough retaining title, can force the vendee, when the latter has de- 
faulted in his payments, to take title, and can recover the purchase 
price as though title had passed. We do not, therefore, find an in- 
superable difficulty in the incidental fact that recovery of the purchase 
price is équivalent to spécifie performance of the contract, and we 
hold that, under the peculiar facts of this case, the plaintiff was enti- 
tled to recover the balance of the purchase price, less the cost of super- 
vising the érection of the machinery, as provided in the contract. The 
défendant, who has wiUfully repudiated his contract, is entitled to no 
particular considération, and a remedy may properly be enforced 
analogous to that obtainable in a court of equity, where the goods hâve 
no established market value and where the vendor, therefore, would 
be given no adéquate remedy if he were forced to retain them and 
seek to dispose of them in an uncertain market. 

[3] A motion has been made to dismiss the appeal because of failure 
to file the bill of exceptions, citation, and bond as required by law. 
The ordinary stipulation as to the record upon which the same was 
filed in this court was signed by attorneys for défendant in error. 
Thereafter they entered no spécial appearance in this court when they 
moved to dismiss the appeal. While the plaintiff in error has been 
guilty of lâches, the défendant in error did not move promptly, and led 
the plaintiff in error to print its bill of exceptions by serving amend- 
ments to it and stipulating as to the record long after the plaintiff in 
error was in default. Under the circumstances, we are not disposed to 
grant the motion to dismiss the appeal, and will deny the motion to dis- 
miss, and direct the reversai of the judgment and a new trial, provided 
the plaintiff in error files the usual appeal bond within 15 days from 
the date of filing this opinion; otherwise, the motion to dismiss the 
appeal will be granted. 
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PIERCE V. COMBINED HEAT & SPBINKLEB CO. 
(District Court, D. Massachusetts. April 24, 1916.) 

No. 538. 
Patents i®=»328 — Validity and Inïkingement — Combined Wateb Heatino 

AND SPKINKLEB SYSTEM. 

The Hammond patent, No. 1,058,968, for a combined water heating and 
sprinkler System, held valid, and entitled to a sufficiently broad con- 
struction, in View of the prior art, to show inf ringement by the apparatus 
of défendant. 

In Equity. Suit by Andrew G. Pierce, Jr., against the Combined 
Heat & Sprinkler Company. On final hearing. Decree for complain- 
ant. 

The following are ,the diagrams referred to in the opinion of the 
court : 

W. B. Hammond Patent. No. 1,058,968, 
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Nutter and Chatman Patent. No. 1,087,136. 
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Odin Roberts and Roberts, Roberts & Cushnian, ail of Boston, 
Mass., for plaintiff. 

Fish, Richardson, Herrick & Neave and Harrison F. Lyman, ail o£ 
Boston, Mass., for défendant. 

DODGE, Circuit Judge. The plaintiff owns United States patent 
1,058,968, issued April 15, 1913, to W. B. Hammond, for improve- 
ments in combined water heating and sprinkler Systems. The de- 
fendant Company has made and used apparatus shown, as is agreed, 
in a drawing identified as Plaintiff's Exhibit 2, which apparatus is 
claimed by the plaintiff to embody the improvements covered by claims 
1 and 2 of the Hammond patent, and therefore to infringe those 
claims. 

Whether or not infringement is proved is the only question in dis- 
pute. The défendant dénies the validity of the patent in suit only in 
case it is to be construed broadly enough to cover the différences 
upon which it relies between its apparatus and that which the patent 
describes. 

Hammond's spécification begins with the statement that his inven- 
tion relates to — 

"combined water heating and sprinkler Systems such as hâve recently been 
proposed and by means of which a single System of piping installed near the 
ceiling of apartments to be heated is availed of also to perform the duty of 
a fire-extinguishing System eontrolled in cases of emergency by the automatio 
opération of sprinltler heads." 

He goes on to set forth that the sprinkler heads of such a fire- 
extinguishing System are required to release the water when their 
température has risen to about 160 degrees, while effective heating 
often requires water to be carried through the pipes of the system 
heated at its entrance as high as 212 or 220 degrees. Proximity of 
Ihc sprinkler heads to the pipes containing water at such températures 
is apt to resuit in keeping the sprinkler heads at températures too 
near their releasing température. He then continues: 

"I am aware that, previous to my invention hereia descrlbed, it has been 
liroposed to apply sprinlder heads to vertical offsets joined to a hot water 
ilrculating pipe, but I hâve obsen'ed by experinient and practiee that in such 
constructions the température of the spiinliler heads always rises to and 
trequently beyond the releasing température whenever the water In tlie 
heater pipe is raised to a température effective for heating purposes." 

It may conveniently be stated at this point that the "heating and 
sprinkler Systems such as hâve recently been proposed," to which 
Hammond hère referred, are covered by United States patent 1,078,- 
136, issued February 17, 1914, to Nutter and Chatman, for combined 
heating and sprinkler system. Although this patent was issued sev- 
eral months later than Hjtnirtjond's, it had been applied for May 26, 
1906, some years before Hammond's appUcation for his patent in suit, 
which was filed December 7, 1911. 

Although "means to insulate the sprinkler heads from the heat of 
the circulating water" were described and claimed în this Nutter and 
Chatman patent, the only, s0inkler heads described were each to be 



PIERCE V. COMBINED HEAT & SPKINKLEK CO. 535 

screwed into a nipple, whicli was in turn to be screwed into a bush- 
ing of heat-insulating material carried by a T in the circulating pipe. 
Each such nipple carrying a sprinkler head was shown as rising verti- 
cally from the circulating pipe toward the ceiling and separating the 
sprinkler head carried, by a short interval only, from the circulating 
pipe or the T therein. According to the patent, air in an air chamber 
formed in the nipple was relied on to prevent direct contact between 
the hot vvater in the pipe and the sprinkler head valve. Thèse were 
to be insulated sprinkler heads, only "if desired," in which case "some 
suitable form'' of them was to be used. But it appears from the évi- 
dence in this case that no such heat-insulated sprinkler heads as de- 
scribed by Nutter and Chatman hâve ever been commercially used, 
and when experimentally used they hâve failed to work as intended. 

On the Nutter and Chatman application interférences were declared 
in the Patent Office involving ail its broader claims, and to thèse both 
Hammond and Pierce, the présent plaintifF, were parties. The resuit 
upon ail was in Nutter and Chatman's favor. 

Returning now to Hammond's patent in suit, he proceeds therein, 
after what has been last quoted from it, to describe his invention as 
f ollows : 

"I liave discovered that If the spi'hikler offsets in a hot-water circulating 
{jlpe are so construeted that the sprinkler head at the dead end of such an 
offset is at a horizontal distance measured along the pipe connection, whether 
this be straight or curved, from the junction with the circulation pipe which 
is decidedly lu excess of its vertical dlsplaceiuent therefrom, communication 
of heat by circulation in the offset itself is practieally eut ofC, and the heat- 
insulating efi'ect of trapped gases in the offsets rendered effective to main- 
tain the température at the sprinkler head at a safe point, though that of 
the circulating water in the circulation pipe be carried to the practical high- 
t'st limit." 

There are fovu- claims in ail, two only being involved in the présent 
suit. Each of thèse covers the combination of certain éléments in a 
"combined circulatory water heating and sprinkler System." The 
specified éléments in claim 1 are : 

(1) A pipe for the circulation of heating water. 

(2) Tjpwardly branching offset pipes secured to the circulation pipe and in 
communication therewith, said offsets terminatiug in dead ends, the horizon- 
tal component of olîset of said dead ends from the junction with the circu- 
lating pipe measured along the offset being materially greater than the ver- 
tical component. 

(,■{) Sprinkler heads secured to said offsets at their dead ends. 

Claim 2 dilïers from claim 1 only in its description of the élément I 
hâve numbered (2). Instead of "upwardly branching offset pipes," 
etc., claim 2 reads "upwardly and laterally branching offset pipes," etc. 

Sprinkler heads carried on offsets such as are described and claimed 
by Hammond hâve proved operative for the purpose intended and 
commercially successful. Extensive installations hâve been made con- 
taining them, under license from the plaintift'. 

Hammond's oft'set pipes are secured to T's, used as couplings for 
the circulation or heater pipes at the desired points, and each com- 
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prises an elbovv Connecting it with the T, and a straight dead end sec- 
tion, at the end whereof the sprinkler head is secured in vertical posi- 
tion by another elbow. They are smaller in diameter than the heater 
pipes. Two fornis are shown. In tliat shown by Figs. 1 and 2 of the 
patent the offset projects from the iipper portion of the heater pipe, 
and the position of its "dead end section," lying horizontaliy above 
the heater pipe, permits drainage from it back into the heater pipe ; 
but its extension in that plane is at an angle with the latter, so that 
most of it lies outside the région directly over the heater pipe, and 
the sprinkler head it carries is brought wholly outside that région. 
This is called in the patent the préférable construction. In the other 
form (Fig. 3) the offset projects at first sidewise from the heater pipe 
and then has its "dead end section" canted upward, so as to be for 
the most part above the level of the heater pipe. In both form s the 
sprinkler head, instead of being directly over the heater pipe, is brought 
far enough away from it horizontaliy to be out of any direct current 
of heated air arising therefrom. In the second form the entire offset 
as well as the sprinkler head is outside the région directly over the 
heater pipe. 

The offsets used in the defendant's apparatus shown in Exhibit 2 
Project from the side, not the top, of the heater pipe. They consist, 
not of straight "dead end sections," with elbovv connections at either 
end, like those of the patent, but of curved sections of pipe smaller in 
diameter than the heater pipe, which, after a short latéral projection 
from it, are bent so as to form a dépression or loop in a vertical 
plane parallel with it, at first downwardly from its level and then 
upwardly so as to terminate at a point slightly above the level of its 
top. Upon this terftiination the sprinkler head is carriedj for which 
a position is thus secured at a level above the heater pipe and also re- 
moved horizontaliy from région directly over it. 

It is true of the defendant's offsets, as of those described in the 
patent, that their dead ends to which the sprinkler heads are secured 
are further removed horizontaliy than they are vertically from the 
point where the offset leaves the heater pipe ; and it secms to me that 
the provisions of the claims regarding horizontal and vertical "com- 
ponents of offset," fairly construed in connection with the spécifica- 
tion, niust be taken as covering them, unless for reasons to the con- 
trary not apparent from the patent itself. The défendant says that 
they are neither "upwardly branching" (claim 1), nor "upwardly and 
laterally branching" (claim 2). They are certainly "laterally branch- 
ing," and the main reason suggested for not calling them "upwardly 
branching" is that they branch downwardly before they branch up- 
wardly; but in view of the fact that they finally branch upwardly, in 
the sensé that they reach a point above that at which they leave the 
heater pipe, this does not seem to me a sufificient reason. Further 
objections to the above view are below considered. 

The défendant says that communication of heat by circulation in 
its offsets is eut off, not by any "heat-insulating effect of trapped 
gases in the offsets, rendered effective to maintain the température ofi 
the sprinkler head at a safe point" (see Hammond's statement, above 
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quoted, of what he has discovered), but by noncirculating water 
trapped in the loop dépression formed in each offset between its junc- 
tion with the heater pipe and its dead end on which the sprinkler head 
is carried. The defendant's offsets, therefore, operate, according to 
its contention, to keep the sprinkler heads from being heated to the 
température of the circulating water, upon a principle essentially dif- 
férent from that employed by Hammond for the same purpose. The 
plaintiff dénies that there is any such différence in opération between 
the two forms of offset, and upon the questions thus raised the évi- 
dence is conflicting. 

That air is "trapped" in the dead ends of the defendant's offsets, 
between the incoming water and the sprinkler head when the System 
is first fiUed, cannot be and is not denied. The air so trapped will 
occupy in the offset pipe below the sprinkler head a space varying in 
length according to the water pressure, and the amount of such pres- 
sure will dépend, among other things, upon the vertical différence in 
level between the sprinkler head and the junction of its offset pipe 
with the heater pipe. 

The défendant says that this air-filled space "doubtless soon is lost 
and the offset becomes filled with water up to the sprinkler head," 
and that, as a means of insulation, it neither is nor can be relied on, 
"for in practice it soon becomes nonexistent." But this does not seem 
to me sufficiently proved. An air-tight joint between the dead end 
and the sprinkler head would prevent any disappearance. If no such 
joint can be made absolutely air-tight, the rate of disappearance must, 
in any event, dépend upon the tightness of the joint, the amount of 
air trapped, and the pressure maintained upon it. And this must be 
true, even upon the assumption that, as the défendant insists, no 
replenishment of the amount of air originally caught as above is 
possible in the oft'sets, because there can be no circulation in the wa- 
ter they hold in their loop dépressions. 

Opinion évidence only is relied on, from witnesses testifying for 
the défendant, to show that there is no such circulation. But this was 
to the effect, at most, that there would be no appréciable, or no ma- 
terial circulation, and therefore practically no replenishment of air. 
Since both forms of offset terminate in dead ends, it seems obvious 
that in neither can there be as much circulation of the water as in 
the heater pipes. Because of the fact that water passing into the 
defendant's offsets from the heater pipe, and losing therein some of its 
beat, cannot so readily return into the heater pipe as it can from tlie 
plaintiff's offsets, it seems very probable that water circulation in the 
defendant's offsets is less than in the plaintiff's. But I do not think 
the conclusion required or established by the évidence that circula- 
tion is necessarily nonexistent, or never appréciable in amount, in 
the water contained in the defendant's offsets ; it being always part 
of the body of circulating water in the heater pipe, though held for 
the time being in a dead end and at a lower level. Unless circulation 
is completely stopped, it can hardly be said that replenishment of air 
trapped above the heater pipe level in the dead end has been wholly 
eut off. 



538 233 FEDERAL KErOKTEK 

Although, in a paragraph of liis spécification, subséquent to whaf 
has been above quoted from it, Hammond bas described the manner 
in which bis sprinkler head offsets were expected to work in opéra- 
tion, and in tbe description there given bas expressly rebed upon 
fresh suppHes of water introduced from time to time into tbe cir- 
culating system, and intercepted at tbe dead ends of bis ofïsets by bis 
arrangement of tbe offset pipes, permitting tbem to drain completely 
into tbe heater pipe, for the purpose of replenisbing tbe air trapped 
in tbeir dead ends and tbus preventing tbe water from fiUing tbem 
completely, tbe same description also makes it clear tbat air trapped 
at tbe dead ends is not bis sole reliance for keeping the water tem- 
pérature tbere below tbat in tbe heater pipe. He says : 

"Moreover, the latéral disposition of the offsets wlth respect to the [heater 
pipes] présents an effective area of conductive métal lu the offsets to the 
rising current of air coming from ail portions of the apartment, so that, even 
if by temporary accidentai exhaustlon of the occluded gases thèse offsets were 
to be filled with water, the sprinkler head « * * will remain at a tempéra- 
ture safely below that at which sprinkler heads are usually set to release, 
for a time sufficient to allow restoration of trapped gas." 

And as air trapped at the dead ends of tbe offsets îs not tbe soie 
means used by Hammond to keep down the température of bis sprink- 
ler beads, but also water, whether completely or only in part fiUing 
tbe offset pipes, so in the defendant's offsets it is not water alone 
which protects the sprinkler heads. Air trapped beneath tbem is also 
used to obtain tbe same resuit. If it is true tbat more use is made 
of water than of trapped air in tbe defendant's offsets tban in those 
of Hammond, or that the defendant's offsets can be relied on for tbat 
rcason to protect the sprinkler heads for a longer time, I am still un- 
able to accept the conclusion that tbeir mode of opération differs in 
kind. The most that can be said is tbat tbe défendant so uses the 
same mode of opération as to secUre a better resuit. 

Tbe défendant says that if its sprinkler heads were dropped to or 
belov^ tbe level of the heater pipe tbey would not be "upwàrdly brancb- 
ing," and this may be conceded, if the meaning above given that term 
is the rigbt one. Tbe term woUld be certainly inapplicable to off- 
sets baving in tbem no upward curve wbatever. Sucb changes in its 
offset pipes would resuit, according to tbe défendant, in tbeir trap- 
ping less air, or none at ail, but would neither change tbeir mode of 
opération nor make tbem less efficient for their intended purpose. 
That their mode of opération had been substantially cbanged could 
not, in my opinion, be said, so long as trapped air continued to form 
any part of the insulating means relied on ; but sucb offsets, so using 
trapped air, would escape the claims in suit only because tbe claims 
are limited to upwàrdly branching offsets. If, as I hold, the offsets 
before tbe court in this case are of tbat kind, tbey are within tbe 
claims, wbatever might be said regarding them if differently arranged. 

The défendant says that the offsets of the patent require a borizon- 
tally disposed section of pipe, which its offsets obviously bave not ; 
and this assertion makes it necessary for tbe défendant to say furtber 
that the modified or alternative form of offset sbown in Figs. 3 and 4 
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of the patent, whose straight dead end section, offset from the side 
of the horizontal pipe, instead of its top, is canted upwardly to bring 
its dead end above the level of the heater pipe and has no horizontal- 
ly disposed section whatever, cannot be regarded as covered by the 
patent or within the claims thereof. 

I find nothing in the spécification of the patent or the language of 
its claims which seems to me sufficient to support this contention. 
What the défendant principally relies on to support it is found in the 
Patent Office proceedings upon Hammond's application. The office 
having taken the position that in view of certain forms of offset found 
in the prior art, it could not regard Hammond's forms as more than 
mechanical changes not involving invention, this objection was over- 
come by arguments and affidavits submitted on Hammond's behalf in 
which it was pointed out that in none of the earlier patents cited was 
the water, by whose escape through the sprinkler heads fire was to be 
extinguished, to be heated water, circulating constantly through the 
pipes, ,and, except when permitted to escape through the sprinkler 
heads, availed of only for heating purposes, so that none of them had 
required offsets contrived for the purpose of protecting sprinkler 
heads at their ends against the heat of the circulating water. 

Hammond appears to hâve succeeded in satisfying the examiners 
that his method of arranging the offsets with référence to the heater 
pipes overcame difficulties with which the earlier patentées referred to 
had been in no way concerned, with which there had been no attempt 
at ail to deal, except by Nutter and Chatman in their then pending 
application, and which they had not succeeded in overcoming. In a 
communication submitted by him' under date of February 3, 1913, he 
dwelt at considérable length upon the amount of air trapped in the 
horizontally disposed member of offsets such as shown in his Figs. 1 
and 2, claiming, among other things, that, whatever the water pres- 
sure, this member would always contain a horizontal air column, 
whose présence would prevent circulation in the water also contained 
therein. 

The défendant says that this amounted to the adoption by Ham- 
mond of a theory of opération depending altogether upon the prés- 
ence of a horizontally disposed section of pipe in the offset; that it 
necessarily implied the abandonment by him of ail forms containing 
110 horizontally disposed member, like those shown in his Figs. 3 and 
4, and therefore that "horizontal component of offset" in his claims 
cannot be taken in the "geometrical" sensé above given it, but must be 
regarded as meaning only the horizontally disposed member of Figs. 
1 and 2. If this is the proper construction, the defendant's further 
contention may well prevail that "upwardly branching" in the claims 
must be taken as applicable only to offsets which branch from the top 
of the heater pipe and thus permit drainage from them into it. 

But considération of the whole record upon Hammond's application 
leaves me unable to believe that his insistence upon the importance 
of the horizontal air column in what he thought the best embodiment 
of his invention can fairly be taken as an acceptance on his part of the 
above limitations. To urge upon the examiners' attention the ef- 
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fectiveness of horizontally trapped air for the purpose of obtaining 
his declared object was not necessarily to admit either that the air so 
trapped, or air in vvhatever form trapped, was the sole means rehed 
on for that purpose. Hammond seems to me to hâve dwelt iipon the 
horizontal air column as affording him the illustration best adapted 
to show the examiners that he had done more than put old forms of 
offsets supporting sprinkler heads to a new use without any change in 
fonction or mode of opération. This he might well do without dis- 
claiming that reliance upon air trapped in other forms of offset, and 
also upon the water contained in ail forms, which, as it seems to me, 
was sufficiently indicated from the first in his application and is in- 
dicated in his patent as issued. 

It is said that the sprinkler head would be as well or better protected 
by making the vertical component of offset equal to or greater than 
the horizontal component, and that the respective proportions of the 
two which the patent requires are therefore without functional sig- 
nificance; but this objection I consider sufficiently met by the fact that 
both in the Nutter and Chatman patent and in Hammond's it is as- 
sumed that the heater pipes will be "near the ceiling," and thus render 
any but a short vertical component unavailable in Systems of the kind 
which both patents contemplate. Whether or not the language about 
"components of offset" is best adapted to indicate the mode of opéra* 
tion, it seems to me sufficient to enable persons skilled in the art to 
embody Hammond's idea, and thus secure in his way the advantage 
he claims to hâve secured. 

Hammond's claim to bave solved a problem unsolved by Nutter 
and Chatman, or by any one before him, seems to me sustained by the 
évidence, and I am therefore unable to regard the construction of 
his claims above adoi^ted as making them invalid in view of the prior 
art. They are therefore held valid, and infringed by the defendant's 
apparatus, and there may be a decree accordingïy. 



PACIFIC TIMBKR CRTJISING CO. v. CLARKE COUNTT, WASH. 

(District Court, W. D. Wusliington, S. D. May 2, I&IG.) 

No. laDO. 

1. COTJNTIES <G=>47 — COUNTY COMMISSIONBBS POWERS OF. 

Cmiiity eouimii-sioiiers, beliig administrative oiiicers of tlie county, antl 
given by Rem. & lîiil. Code Wasli. § 3890, tlie care of county property 
and management of county fuuds and business, should be allowed full 
scope in administrative power, eveii tliougli it is not expressly granted. 

|Ed. Note. — For otlier cases, see Counties, Cent. Dig. § 55; Dec. Dig. 
<S=>47.] 

2. Counties ©=5113(6) — County Commissioneks — Contbacts of. 

A contraet by county commissloners, agreeing to pay for the crulsing 
and estimating of tlie timber on lands in tlie county, is valid and en- 
forceable, in view of Rem. & Bal. Code Wash. § 3890, giving the commis- 
sloners care and management of county property, l'unds, and business, 
eveu though the information wonld be for the benefit of the county as- 
sessor, for under sections 9200-9207 the commissloners are requlred to 

<S==3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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equalize assessnients, and they are not bound to accept valuations made 
by the assessor. 

[Ed. Note. — For otber cases, see Counties, Cent. Dig. §§ 174, 180; Dec. 
Dig. <S=>113(6).] 

At Law. Action by the Pacific Timber Cruising Company, a cor- 
poration, against Clarke County, Wash., a municipal corporation. On 
demurrer to the complaint. Overruled. 

Stevenson & Stapleton and L,. A. McNary, ail of Portland, Or., for 
plaintiff. 

James O. Blair, L. M. Burnett, Miller & Wilkinson, and H. L. Par- 
cel, ail of Vancouver, Wash., for défendant. 

NETERER, District Judge. The plaintiff has commenced an ac- 
tion against the défendant to recover for valuations of timber made 
under a written contract, in which it was provided that : 

" * * * A careful cruise and estimate of the timber upon the lands in 
Clarke county shall be made, and render in writing reports embodying a 
topographie sketch showing the élévation of the land above the sea level, as 
taken by means of aneroid barometers, openings, clearings, burns, niarshes, 
rivers, waterfalls, etc., and a gênerai description of the land crulsed, whether 
adapted to agriculture, grazing, or other purposes after the timber is removed, 
description of the character of the différent varieties of timber, the average 
stump diameter, the average numter of sixteen-foot logs per tree, the per- 
centage of surface clear timber, description of logging conditions, includlug dis- 
tance to outlets, railroads or drlving streams, reporting damage by flre and 
probabilities of flre." 

It is contended on the part of the défendant that the commissioners 
are powerless to enter into such a contract, and that they are tres- 
passing upon the functions of the county assessor, because the informa- 
tion to be adduced by the plaintiff was work which should be done by 
the county assessor, and that the county assessor had the right under 
the law to sélect his deputies, and the commissioners only hâve the 
right to fix the compensation. 

[1, 2] While it may be true that the information which is sought by 
this contract is information which undoubtedly was for the purposes 
of the county assessor's office, it likewise was information which the 
county commissioners necessarily must hâve in order to fully and 
properly discharge the duties of the board in equalizing the assess- 
ments of the county (sections 9200-9207, Remington & Ballinger's 
Codes of Washington), as a basis for the levy for taxes. The county 
commissioners are not concluded by the valuations placed upon prop- 
erty by the county assessor, nor is the assessor bound by the valua- 
tions fixed by plaintiff. The timber lands in this country are of such 
a character, and the value of timber is a matter which is not within 
the common knowledge of citizens, and under the System of listing 
and assessing property it is practically impossible for the assessor to 
list and assess the timber upon lands in his county without aid given 
by persons who hâve spécial knowledge or qualifications. The proper 
administration of the business of the county is through its authorized 
administrators, the county commissioners, upon whom must fall the 
burden of securing the expert information which cannot be obtained 
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ottierwise, Bumett v. Markley, 23 Or. 436, 31 Pac. 1050. The county 

commissioners, being the administrative officers of the county (Nelson 
V. Troy, 11 Wash. 435, 39 Pac. 974), are given under section 3890, 
Remington & Ballinger's Codes of Washington, subd. 6, "the care of 
the county property and the management of the county funds and 
business, and in the name of the county to prosecute and défend ail 
actions for and against the county, and such other powers as are or 
may be conferred by law." The législative poHcy of the state of Wash- 
ington has been to allow the commissioners full scope in the admin- 
istrative power, even though not expressly granted. Whitney v. Friars, 
10 Wash. 348, 39 Pac. 104; Williamson v. Snohomish County, 64 
Wash. 233, 116 Pac. 675. 

I do not think that the "tax f erret" cases cited by the défendant are 
pertinent hère, nor exert any controlling influence. I think the com- 
plaiiit States a cause of action. 



AMERICAN POTATO C0I5P. v. BOCA GRANDE S. S. CO. 
(District Court, E. D. l'eiinsylvania. June 28, 1016.) 

1. Admiralty i®=3:i2— Attachment — Process. 

In adniiralt.v, service of process raay be Iiad on the owner of a steam- 
shiji by attacliinent in any fédéral district in which the ownei''s property 
may be found, though his résidence and principal place of business be in 
another district. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dlg. §§ 306-312 ; Dec. 
Dlg. <®=;!2.J 

2. Admiralty (©=32 — Process — Service, 

In admiralty, the ordinary monition may issue In any district vcbere a 
shlpowner maintains a statutory agent on whom process c-an be served. 

[Kd. Note. — For other cases, see Admiralty, Cent. Dig. §§ 306-312 ; Dec. 
Dig. <S=32.] 

3. Admiralty iS=547 — Atïachment — Foreiqn Corporations — "Doino Busi- 

ness." 

Though the captnin of a vessel, who was président, treasurer, gênerai 
mana.wr, and niajority stoekholder of the corporation owning the vessel, 
was within tlie fédéral dlstiict where the vessel was seized under for- 
eign attiiehment, the vessel at that time being docked for repairs, tlie 
corporation was not doing business wlthin the district, and foreign at- 
tachment could issue (citlng Words and Plirases, First and Second 
Séries). 

[Ed. Note.— For other cases, see Admiralty, Cent Dlg. §§ 396-403 ; Dec. 
Dlg. 'S=47. 

For other définitions, see Words and Phrases, First and Second Séries, 
Doing Business.] 

In Admiralty. Foreign attachment by the American Potato Corpo- 
ration against the Boca Grande Steamship Company. On motion to 
quash writ. Motion denied. 

Howard M. Long, of Philadelphia, Pa., for libelant. 

White, White & Taulane, of Philadelphia, Pa., and Gifford, Hobbs 
& Beard, of New York City, for respondent. 

«=>For other cases see same toplc & KEY-NUMBER lu ail Key-Number«d DlsesU tt Indexe» 
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McPHERSON, Circuit Judge. This is a motion to set aside the 
seizure of the coasting steamer New Orléans under a writ of foreign 
attachaient. The vessel belongs to the Boca Grande Steamship Com- 
pany, and was seized in the port of Philadelphia in a suit in personam 
brought for the breach of an executory contract to carry several 
cargoes of potatoes. The Hbelant was obhged to ship the potatoes l)y 
rail, and sues to recover damages for the steamer's failure to carry. 
The merits of the dispute are not involved ; the only point to be con- 
sidered is, whether under the facts in évidence a writ of foreign at- 
tachment could lawfully be levied in this district. 

[1,2] The court has jurisdiction of the subject-matter, but juris- 
diction of the steamship company could only be obtained by direct 
service of process on the respondent if the latter could be found vvith- 
in the district. It is a Delaware corporation, whose main office is in 
New Orléans, and nothing before the court shows the existence of 
an office in the Eastern district of Pennsylvania. Apparently, there- 
fore, direct service of process on the company could be made only in 
Delaware or in Louisiana. But the Hbelant was not obliged to go to> 
either district, if lawful service could be made elsewhere ; and it is 
well settled, that in admiralty such service may be made by at- 
taching a respondent's property in any other fédéral district than the 
district of his résidence, so as to compel him to appear and défend. 
Atkins V. Disintegrating Co., 85 U. S. (18 Wall.) 272, 21 L. Ed. 841. 
And of course the ordinary monition may issue in any district where 
the respondent maintains a statutory agent upon whom process may 
be served. In re Louisville Underwriters, 134 U. S. 488, 10 Sup. 
Ct. 587, 33 L. Ed. 991. The steamship company maintains no such 
agent in Philadelphia, but the vessel was hère, and was duly seized 
by a procédure formally regular in ail particulars. 

[3] The seizure is now attacked, however, on the ground that the 
company itself was within the district, and therefore that no foreign 
attachment could lawfully issue or be levied. This position rests on 
the following facts : Capt. Lawrence, the master of the vessel, is also 
the président, treasurer, gênerai manager, and majority stockholder 
of the company, and is duly authorized to transact ail its business ; 
and the vessel itself, although a tramp coaster without a regular run. 
was being repaired in Philadelphia, and was awaiting and actually 
loading a cargo of coal. Upon familiar principles, therefore, it is 
argued that, as the company was doing business hère, and as Capt. 
Lawrence was a proper officiai upon whom service of a monition 
could hâve been made, no foreign attachment could lawfully be levied. 

The position does not seem to be well taken. Evidently the mère 
présence of Capt. Lawrence in Philadelphia was not équivalent to the 
présence of the corporation, and therefore the success of the motion 
dépends wholly upon the view that should be taken of the facts above 
stated. Are they sufficient to ju.stify a finding that the corporation 
was "doing business" hère within the légal meaning of that phrase? 
In my opinion, the answer should be in the négative; but, as the gên- 
erai subject has already been so much discussed, I do not think it neces- 
sary to do more than refer to the décisions. Some of them will be 
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found in the notes to Cône Export Co. v. Poole, 24 L. R. A. 293, Penn. 
Co. V. McKeever, 2 h. R. A. (N. S.) 127, and Booth v. Weigand, 10 L. 
R. A. (N. S.) 693 ; and others are collected in 3 Words and Phrases, 
2155, and 2 Words and Phrases (2d Ser.) 108. 
The motion is refused. 



In ro SIirU'E et nx. 
(District Conrf:, W. I). Wjislni]gtou, X. D. Felimary 21, 1916.) 

Xo. .>-)Sl. 

1 . 15 A r; !■; kc ptcy (©^il !)2 — I. IK \ s — I'kotectio N— C^o N'I'k acts. 

PctJtionfr i-ontracted witli a iiaulvrnpt to fuvnir-li liibor and matcriuis 
fov imttinj,' in îi cluiin and railini; at the liaiikrupi's place of busiiicss. 
Wîiile this work was in jn-osrcss, anotlier conli-uctor anveed to bulld fa- 
bles for tlie bariknipu and .sucli contracter bcins unable to obtain lli;- 
riaterials, and liavin^' no crédit, tlie liankrn|)t agreed tliat, if tlie peti- 
lioaer -ivcnild tnrnish tlie niaterials, lie woubl pay liini direcll.v. l'eti- 
tioiicr did so. and, att-'n' ail of llie work waw tinislied. filed under Eeni. & 
l'.al. Code Wasli. §§ ll.M. 115.5. pro\idin.s for liens on chattels, and tb.at 
tiie stateiiient shall state the terins of the eontract, a claini for a lien 
on the sevci'al articles as it they had beeu conslriicted under a sinsle 
conti-act. /Icïd. tiiat the two eontraets were enrirely distinct, and there- 
l'or,' the lien nui.-;t be denied. 

|l'd. Note. — For (itUer cases, see Bankrnptcy. C'eut. IJig. § 29-1; Dec. 
Dis. C==>i!)2.| 

2. i;.\.\Kiu'!'TCY cî.-=>20."i — KIGHT.S of Trcstees- Attack ok Liens. 

.As Baakr. Act .luly 1, 1M)8. o. 511, § 47af2), .-JO Stiit. 557, as amonded by 
An .fuMC 2.5. !!)l(). c. 412. § 8, ;îG Stat. 810 (Conip. St. 19KÎ, § 9031), vests 
title to ail iirojierty of the bankrupt in the trnstee with ail rights, rem-. 
edies. iMid pu'.vers of a person holdln.i; a lieu hy lésai or e()uitalile proceed- 
iiii-'s, the tru.-itee ui,-iy contest the validity of a lien .sou!.!;lit to be assei'ted, 
a.U'.iiiist tlie banlu-uit's property. 

|Ed. Xote. — For other cases, see Bankruptcy, Cent. Dig. §§ 234, 30.'!; 
Dec. Dis. <&=20.").| 

In Bankrnptcy. In the matter of James L. Shnte and wife, bank- 
rupts. On pétition to revievv an order of the référée. Order aflirmed. 

Cook & VVaite, of Seattle, Wash., for petitioner. 
Charles E. Congleton, of Seattle, Wash., for trustée. 

NETERER, District Judge. This is a pétition to review the order 
of the référée denying tlie daim of lien on the part of petitioner. It 
appears that the petitioner contracted with the bankrupt to furnish 
labor and materials for putting in certain chain and railing in the 
place of business of the bankrupt. VV'hile this work was in progress 
the bankru]it contracted with one Kitak to furnish labor and materials 
for Ihe construction of 36 tables. Kitak did not hâve the materials 
or crédit to obtain them, and the bankrupt agreed with the petitioner 
that, if he would furnish the material, the bankrupt would pay him 
direct therefor. The petitioner furnished the material for the tables, 
which were constructed at the place of business of Kitak. Upon the 
completion of the chain and railing, and also on the completion of the 

<g.=3For otber ease."* see sarae topic & KEY-NU>.! liEK ir, ail Key-Numbered DigeKts & Indexes 
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tables, tlie petitioner, pursuant to sections 1154 and 1155, Rem. & Bal. 
Code Wash., filed a daim for lien upon the several articles as con- 
structed under one contract, for a total of $181.32. The référée de- 
nied the right of lien, but allowed a gênerai claim against the estate 
for the amount due, $149.90. 

[1] The décision of the référée is unquestionably right. The labor 
and material was furnished under two distinct contracts, entered into 
at différent times, and between différent parties. The contention of 
the petitioner that since the labor and materials were furnished to the 
same person, by the same person, at practically the same time, upon 
the same premises, under the libéral construction which should be 
given to the lien statutes of this state (section 1209, supra), the lien 
should be held valid, cannot be sustained. The cases cited, Wheeler, 
Osgood & Co. V. Ralph, 4 Wash. 617, 30 Pac. 709, and Seattle Lumber 
Co. V. Sweeney, 33 Wash. 691, 74 Pac. 1001, do not sustain such posi- 
tion. Thèse were both suits under the gênerai lien statute, in which a 
number of buildings were constructed upon contiguous lots, under one 
contract, but between the same owner and the same contractors, the 
materials being used indiscriminately in ail of the houses, and there 
were no intervening rights of third parties, and the court rightly held 
that it was not vital to the lien under the circumstances that the ma- 
terials in each building were not separately designated in the lien. In 
the instant case the labor and materials were furnished under separate 
contracts, for the construction of separate groups of chattels. 

[2] Nor is there any question as to the trustee's right to attack the 
validity of the lien, since section 47a(2) of the Bankruptcy Act, as 
amended in 1910, vests the title to ail property of the bankrupt in the 
trustée, with ail the rights, remédies, and powers of a person holding 
a lien by légal or équitable proceedings thereon. 

"The status of the gênerai creditors by such act was changed, and by 
opération of law a lien was created and established in favor of the trustée 
for the général creditors." In re Pacifie Electric Automobile Ce, 224 Fed. 
220, 224. 

The order of the référée is affirmed. 



TJNITED ST.iTES v. EEINHEIMER. 

(District Court, E. D. Pennsylvania. June 27, 1016.) 

No. 62. 

PosT Office <ê=»32 — On^'ENSES — Mailing Obsceke "Lettek." 

In View of the fact that, after the enactment of the statute making 
the mailing of obscène i)ublications an offense, Congress included the 
mailing of obscène letters (Act March 4. 1909, c. 321, § 211, 35 Stat. 1129, 
as amended by Act March 4, 1911. e. 241, § 2 [U. s. Comp. St. 1913, § 
10381]), the mailing of such sealed letters addressed to the sender is not 
an offense, the statutory purpose being to protect morals, though the 
writer intended in that way to lay the basis for criminal charge against 

^ssFor other casçs see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
233 F.— 35 
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a third person, for the term "letter," as used, does not inchide a wrlt- 
Ing mailed by the wrlter to himself, but iiidicates soiue élément of publi- 
cation. 

[Ed. jSTote. — For other cases, see Post Office, Cent. Dig. § 51 ; Dec. Dig. 
<©=>32. 

ITor otber définitions, see Words and Phrases, Letter.] 

Tillie Reinheimer was indicted for sending obscène matter through 
the mails. On demurrer to indictment. Demurrer sustained. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphia, Pa. 

Bertram D. Rearick, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The entry of a nolle prosequi has 
eliminated counts 1 and 2 from this indictment. The demurrer inter- 
poses the objection that no offense defined by any law of the United 
States is charged to hâve been committed by the défendant. Because 
of the gênerai nature of the charge, it is only fair to the défendant to 
hâve put of record that her real défense is a déniai of her guilt in 
fact. If, however, the facts as averred do not constitute a légal crime, 
there is no occasion to inquire into them. 

We must, of course, assume the facts to be as averred. It is entirely 
consistent with the averments made and implied in them, and neces- 
.sary to bring out the point now involved, to further state that the de- 
fendant is charged with having deposited in the mails a sealed envelope 
addressed to herself. There is no point made that the manuscripts 
inclosed are not of the obscène character defined by the acts of Con- 
gress (U. S. Comp. St. 1913, § 10381). It is therefore unnecessary 
that we should be informed of what the writings are. Indeed, it is 
better that our minds should be uninflamed by a knowledge of what 
the envelopes contained. The bill of particulars accompanying the 
indictment discloses the name of a former husband of the défendant, 
from whom she is now divorced, as the apparent sender of the mis- 
sives. The motive ascribed to the défendant is to hâve the husband 
implicated in the same crime now charged against her, in the expecta- 
tion that he would be convicted and punished. However heinous such 
an act may hâve been, it is clear she cannot be tried and punished for 
it by a conviction under this indictment. 

This brings us to the question : Does the indictment charge a légal 
offense? The United States has asked that the question be ruled upon 
demurrer, rather than as a trial question. The charge breaks upon the 
rock presented in the question : Did Congress mean to extend the 
statute so as to make it a pénal offense for a person to mail a writing 
inclosed in a sealed envelope addressed to the sender ? The answer to 
this question is found in the genesis of the présent enactment. The 
case of exposed writing, either upon a postal card or upon the outside 
of the envelope, is provided for in a separate enactment. The other 
enactment was originally confined to the use of the mails in the carry- 
ing of objectional publications. The case of the sending of a letter 
in a sealed envelope arose. This presented the question of whether 
such an act was within the prohibition of the law. The word "writ- 
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ing'' appeared in the act of Congress. The word "letter" or "letters" 
did not. It was held that a "letter" was not one of the prohibited writ- 
ings. The construction was based upon the fact that in ail its other 
législation, when Congress meant to include letters, it had used that 
word. U. S. V. Chase, 135 U. S. 255, 10 Sup. Ct. 756, 34 L. Ed. 117. 

Following this ruling the word "letters" was inserted by amendment. 
Since then written messages or correspondence commonly known as 
letters, sent by one person to another through the mails, hâve been held 
to be within the Act. Is this idea of "sent by one person to another" 
involved in the idea called up by the word "letters"? This is, so far 
as we hâve been able to consult the lexicographers, the lexical mean- 
ing of the word. This is persuasive évidence of its meaning in com- 
mon speech, and this is the common use of the word. This, in consé- 
quence, is presumptively the sensé in which the word was used by 
Congress. There is the other view, which may be taken, not because 
of the word "letters," but because of the gênerai purpose of Congress 
to deny the use of the mails for the carrying of any lascivious or ob- 
scène book or writing. The prohibition is directed again.st the use of 
the mails, not to the harm or annoyance which the sender may cause 
another. In this view the offense would be the same, whether a book 
were purchased of a publisher and sent by the purchaser through the 
mails, directed to himself, at his own address, or whether it were sent 
to him by the seller. It is the vile thing itself which is excluded from 
the mails, and the offense consists in the sending of what is thus ex- 
cluded, and neither the sender nor the addressee is of any importance, 
except that it is the one who deposits it in the mail who is the guilty 
party named by the law. There is, however, involved in the thing 
conclemned the thought of something published, and this élément is 
lacking in a writing mailed by a person to himself. 

Judgment on the demurrer is accordingly entered in favor of the 
défendant, that she go without day, etc., and an exception is allowed 
to the United States. 



CLARK-MONTANA REALTY CO. et al. y. BT'TTE & SUPERIOR 
COPPER CO. 

(District Court, D. Montana. .Tamiary 22, 1910, and May 29, 1916.) 

No. 19. 

1. Courts (g=>367 — FEDEiiAi, Courts — State Law.s as Rules of Décision. 

Where the rlglit.s of locators of minlng claun.s, whose declaratory state- 
nients, requlred by state law to be reeorded, were not properly verified, 
had beeome flxed and vested liy jjatents prior to a décision of the state 
court that such détective vérifications rendered the locations void, it was 
the rlght of the parties to hâve and the duty of tlie court to exercise Its 
ludependent judgment upon the valldity and effect of the declaratory 
statements and locations, and though, to avoid confusion, it would leau 
to agreement wlth the state court, If in its judgment the state rule of dé- 
cision was unsound, it would refuse to foUow it. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 958, 959 ; Dec. Dig. 
©=367.] 

<g=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Mines and Minesals ©=321(1) — Location or Claims— Declabatoby State- 

MENT — DeFECTS. 

TJnder a Montana statute requlring discoverers of mining Iodes or 
veins to record a declaratory statement on oath, but prescribing no for- 
felture for nonconipllancR, a defective vérification of a declaratory state- 
ment did not render tlie location void, as dlscovery with intent to claim 
is the principal tliing, and vests an estate in ttie dlscoverer, while tbe 
record is not necessary to create tlie estate, but only as notice, and to 
secure to the discoverer liis discovery. 

[Ed. Note.— For otlier cases, see Mines and Minerais, Cent. Dig. §§ 46, 
47; Dec. Dig. <s=21(l).] 

3. Mines and Minbbals (S=34.'5 — Location of Claims — Estoppel. 

Plaintiff's and defendant's predecessors in title located adjoining mining 
claims eonflicting to somo estent; plaintiff's beiug the older location. 
Neither party properly verifled tlie declaratory statement, recorded as 
required by the state statute. A patent was first issued for defendant's 
claim, and Included the conflict area. Eeld that, if the statute made re- 
cording of the nature of conditions subséquent, the owners of defendant's 
claim securing the conflict area were at most assignées of a part of plaiu- 
tifif's claim, withln the common-law rule that sucli conditions are to be 
but substantially performed, and that no assignée of a part of the premises 
to which the conditions attach can take advantage of their breach. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 125- 
129; Dec. Dig. ©=»43.] 

4. Mines and Mineeals <S=14(1) — Location of Claims — Opération and Ep- 

FECT OF State Statute. 

Under the fédéral statute, authorizing local rules govemlng the loca- 
tion of mining claims and the manner of recording, state statutes govern- 
ing thèse matters are of no more force and effect than miners* rules. 

[Ed. Note.— For other cases, see Mines and Minerais, Cent. Dig. § 18; 
Dec. Dig. ®=14(1).] 

5. Mines and Minebals i®=>44 — Patents — Oonclusiveness. 

A patent for a mining location, covering a conflict with another loca- 
tion, which conflict was excluded when a patent was subsequently issued 
for the other location, was not conclusive that tlie location first patented 
was the older, as the land department does not détermine nor try priori- 
ties, and has no jurisdiction to do so farther than that entry made and 
patent issued is an implied, if not an express, conclusive détermination 
that the patentée has priority to the surface area. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 
130 ; Dec. Dig. ©=544.] 

6. Mines and Minerals <g=39' — Patents— Adverse Claims. 

Though an appllcant for a patent for a mining location eonflicting with 
another location is a subséquent loeator, the law requires the issuance of 
the patent to the applicant, uuless the prior loeator files an adverse claim 
and litigates it in the proper court. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. i>ig. § 114; 
Dec. Dig. <S=39.] 

7. Mines and Miseeals <©=>41 — Patents — Adverse Claims. 

A prior loeator of a mining claim can abandon and refuse to litigate 
a conflict area claimed by a subséquent loeator in applying for a patent, 
without creating a presumption to his préjudice in respect to the re- 
mainder of his claim, whether he abandons the conflict because of fear 
or favor or pure indifférence. 

[Ed. Note.^ — For other cases, see Mines and Minerals, Cent. Dig. §| 
116-119; Dec. Dig. <^^éi:\ 

®=3For other cases see same toplc & KEY-NUMBER in ail Koy-Numbered Digests & Indexes 
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8. Mines asd Minebals <©=43— Location — Defective Compliance witii 

locat> rules. 

Iii so far as there is no eonfllet if tlie govemment does not avoid a 
mlnlng location for defective compliance with local rules, but issues a 
patent, the patent vests ail tlie extralateral rights approprlate to the 
veins within tlie surface as of the date of discovery, of which no third 
part}' ean coinplain. 

[Ed. Note. — For other cases, see Jlines aiul Minerais, Cent. Dig. §§ 125- 
129; Dec. Dig. <S=>43..| 

9. Mines and Minerals i®=5:i8(16) — Suits to Quiet Title — Admissions. 

Wliere, ni a suit to quiet title to minerals, défendant adniitted ttiat an 
exhibit to the complaint was the declavatory statement for plalntiff's 
location, that none other was reeorded, and that tlie patent proceedings 
wei'e based thereon, it of necessity adniitted that the patent for iilaintiff's 
claim issued npou such statement. 

[Hd. Note. — For other cases, soe Mines and Minerals, Cent. Dig. § 
1021/2 ; Dec. Dig. <E=>3S(16).] 

XO. Mines and Minerals €=>38(14) — Suits to Quiet Title — Bubden oi' 
Peoop. 

In a suit hetween the owners of adjoining mining claims, in which 
each sought to quiet title to minerals, it was adniitted hy défendant that 
the apex of the R. vein crossed tlie conimon side Une of the two claims, 
that from its apex in plaintiiï's claim it extended on its dip under de- 
fendant's claim, and that the body of ore in dispute under botii claims and 
in places bisected on the strike by the common side Une was in such vein. 
Reld, that this admission overcame tlie common-law presuraption that 
défendant owned that part of the ore under its owii claim, and imposed 
upon it the burdeii of proving by a prépondérance of tlie évidence that 
its claim was the older location, and that the J. vein, having its apex in 
its claim, united witli the K. vein al)ove a part of the ore claimed by it. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 101 ; 
Dec. Dig. <S=3.'3S(14).] 

11. Mines and Minerals <S=3S(15) — Suits to Quiet Title — Bubden ov 

Proof. 

Such burdeii, restiug on défendant, could not be sustained by leaving 
the issue in donbt or balance. 

LEd. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 102; 
Dec. Dig. ®=;iS(15).] 

12. KQUITY <S:=3l72 — PLEADING — CoNraSSION AND AVOIDANCE — CONFESSION AS 

Admission. 

In equity, as at law, if a fact is admitted and another fact is averred 
to avoid if, the fact adniitted is proved, with ail its conséquences, and 
stands as though the fact in avoidance had not been averred, unless it 
also is proved. 

[Ed. jS'ote. — For other cases, see Kquity, Cent. Dig. § 40S; Dec. Dig. 
<g=172.J 

13. Evidence €=3265(7) — Admissions — Judicial Admissions. 

A fact admitted at the trial is proved, as though admitted in the an- 
swer on oath. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. § 1035; Dec. 
Dig. <&=3265(7).] 

14. Mines and Minerals <&='3S(1S) — Suits to Quiet Title — Bubden of Proof. 

In a suit to quiet title to ore, défendant admitted that tlie apex of the 
R. vein crossed the common side Une of plaintiff's and defendant's claim, 
that from its apex in plaintiff's claim it extended on its dip under de- 
fendant's claim, and that the ore body in dispute was in such vein, but 
claimed that the R. vein united on strike and dip with the J. vein, while 
plaintiff claimed that the J. vein on strike and dip crossed the R. vein. 

(g=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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Helé, that plaintiflf was iiot required to prove that tlie two veins crossed, 
but only to offset defendant's évidence that they united, and, If the alleged 
union was in doubt or balance, tlie flnding must be that they dld not unité, 
though the évidence would not warrant a flnding that they crossed. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 104 ; 
Dec. Dig. ©=38(18).] 

15. Mines and Mixebals <S='38(18) — Quieting Title — Sufficiency of Evi- 
dence. 

In a suit to quiet title to ore in a vein the apex of which crossed tlie 
common side Une of plaintiff's and defendant's niining claims, and which 
from its apex in plaintiff's claim extended on its dip under defendant's 
claim, évidence iicJd insufficient to show that sneh vein united ou strike 
and dip with a vein having its apex in defendant's claim, as asserted by 
défendant. 

lEd. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 104 ; 
Dec. Dig. (©^^.-iSClS).] 

IG. Mines and Mia'erals <@=>38(18) — Quieting Title — Admissions and Con- 
cessions. 

Wliere, in a suit to quiet title to ore, défendant alleged that two veins 
united, and claimed an estate by reason of such union, while plaintif! 
denied that they united, and alleged that they crossed, and admitted a 
différent estate in défendant by reason of tlie crossing, défendant, 
tliougli it failed to prove the union, was entitled to tlie estate that 
plaintiff admitted or conceded to it. 

FEd. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 104 ; 
Dec. Dig. <g=>.S8(lS).] 

17. Mines and Minerals <S=»31(1) — Extralatebal Rights — End Lines. 

There can be but oue set of end Unes for a minlng claim, and if the 
located end Unes flxed extralateral rights upon one vein, they flxed them 
upon ail veins. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 75; 
Dec. Dig. €=>31(1).] 

18. Mines and Minerals (©=38(18) — Quieting Title — Sufficiency of Evi- 

dence. 

In a suit to quiet title to ore, évidence Ucld insuflicient to show that a 
strand of a vein crossed the east end Une of defendant's claim. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 104 ; 
Dec. Dig. <S==>38(18).] 

10. Mines and Minerals <®=>54(2) — Conveyances — Extralateral Rights — 
"In." 

Plaintiff owned a mining claim containing the ajjex of a vein passing on 
its dip under the B. claim, adjoining it on the north, and also owned an 
undivided one-fourth interest in the B. claim. It executed an option to 
purchase ail of its right, title, and interest in and to the B. claim, and 
.pursuant to a resolution of its directors executed a deed conveying ail of 
its title and interest lu and to such claim, together witli ail dips, etc., and 
ail inetals therein, and ail rights and privilèges incident and appurtenant 
thereto. Held, that this merely conveyed the B. claim and its extralateral 
rights, and gave the grantee no title to tlie dip of veins apexing in plain- 
tiff's claim and extending under the B. claim, or to such portions of 
veins apexing in the B. claim as dipped under plaintiff's claim, if the 
facts as to location and patent made the extralateral rights of plaintiff's 
claim and not those of the B. claim attach thereto, as veins to wliicli 
plaintiff's extralateral rights applied were not "in" the B. claim, though 
they dipped under its surface. 

[Ed. Note.- — For other cases, see Mines and Minerals, Cent. Dig. f 150 ; 
Dec. Dig. <©=>54(2). 

For other définitions, see Words and l'hrases, First and Second Séries, 
In.] 

®=5For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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20. Mines and Mixerals <S=>51(2) — Actiok for Accounting. 

In a suit between the owners of adjoining claims, each party alleged 
ownershi]) of ores, unfounded adverse claims beclouding title, under- 
ground trespasses and renioval of ores, that the amount and value could 
be ascertainod only by discovery and accounting, and that the adverse 
party threatened to, and would, unless restrained, remove and couvert 
the ores, inflicting irréparable damage. Each prayed that its title be 
quieted, tliat the assertion of adverse claims and further entry and re- 
nioval of ores be enjoined, that the adverse party be required to aceount. 
and that decree for the value of the ores vvrongfuUy taken be rendered. 
Held, that the suit vvas not for damages, but for an accounting, and plain- 
tlff, having elected its remedy, could not, because of a rise in the value 
of zinc, claim damages as for conversion. 

TEd. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 138; 
Dec. Dig. <S=51(,2).] 

21. Mines and Mineeals iS=351(2) — Conversion— Acts Constituting — Rem- 
edy. 

Where ore, the title to which was in dispute, was mined by the owners 
of adjoining mining claims under an agreement that, when the owner- 
ship was determined to the satisfaction of both, an accounting and settle- 
ment would be had, the taliing was not conversion, but sounded in con- 
tract, and the only remedy was to compel the promlsed accounting. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 138 ; 
Dec. Dig. <g=Sl(2).] 

22. Pleading <3=>36(2) — Admissions — Conclusiveness. 

In a suit to quiet title to ore, and for an accounting for ore mined by 
défendant and claimed by plaintifC, plaintiff admitted that ores talien by 
défendant from beneath its own mining claim, but from a vein having 
its apex in plaintiffl's adjoining claim, were taken by défendant In the 
honest belief that it owned them. Ores taken by défendant from beneath 
plaintifC's claim were known to be in the same vein, and it was know"^n 
that the same portion of the apex would control the ownership of ail of 
the ores. Held, that plaintiff was precluded by his admission from con- 
tending that défendant did not houestly believe it owned the ores taken 
from beneath plalntiff's claim. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 81 ; Dec. Dig. 
0=>36(2).] 

2.3. Mines and Minerals ®=»51(5) — Accounting — Damages. 

In accounting in equity for portions of l'ealty severed and appropri- 
ated under the honest belief of ownership, no other injury appearing, the 
award to the owner is the value in place, whlch, in the case of ores, is 
reached by deducting from the amount that ought reasonably to hâve been 
received by the appropriator, the reasonable cost of mining, marketing, or 
reducing to money, or the actual cost, if less than the reasonable cost. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 141 ; 
Dec. Dig. €=51(5).] 

24. Mines and Minerals <&=»51(5) — Accounting — Damages. 

In such case, no freight to mill could be allowed beyond what it would 
bave cost plaintiff to transport the ores to its own mill. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 141 : 
Dec. Dig. <S=>51(5).] 

25. Mines and Minerals <ê=>51(5) — Accounting — Damages. 

In such case, défendant could not be charged with the value of mill 
tailings, which would hâve had a value at the time of the accounting, had 
they been saved, where at the time the ores were taken no buyer in the 
then expérimental state of science would hâve taken them Into aceount in 
fixing a purchase price. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 141; 
Dec. Dig. <S=>51(5).] 

or other cases see same topic & KEY-NUMBER in ail Key-Numberefl Dlgests & Indexes 
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26. Mines and Minebals ©=538(25)— Quieting Title— Decree. 

In a suit between the owners of adjolnlng mlnlng claims, a decroe irhaf; 
each i^arty was entitled to so much of certain veins as lay witUin (lu; 
determined end Une planes projected where the apices crossed the conunoii 
slde line held suffidently deflnlte, witliout fixing tte point wliere certain 
veins and strands crossed tlie common side line. 

[F]d. Note. — For otlier cases, see Mines and Minerais, Cent. Dig. § 111 ; 
Dec. Dig. <S=338(l>.5).] 

In Equity. Suit by the Qark-Montana Realty Company and others 
against the Butte & Superior Copper Company. Decree as stated in 
opinion. 

The following is a gênerai sketch of the claims involved: 




1. Pyle at Klevation Blackrock 1100. 

2. Creden at Orlu llOO. 

3. " " " 1200. 

4. Copper " " 800. 

5. " " " 1400. 

6. Jersey Blue, as claimed by plaintiff. 

7. Deadwood, uear surface. 

8. Unnamed "Blue" vein. 

Œlainbow and Jersey Blue at Surface. 

John P. Gray, of Cœur d'Alêne, Idaho, M. A. Folsom, of Spokane, 
Wash., and W. A. Clark, Jr., J. L. Templeman, and Geo. F. Shelton, 
ail of Butte, Mont., for plaintiffs. 

W. H. Dickson and A. C. EHis, Jr., both of Sait Lake City, Utah, and 
Kremer, Sanders & Kremer, of Butte, Mont., for défendant. 



BOURQUIN, District Judge. An apex controversy, both parties 
seeking to quiet title and damages. The premises are in the Butte 
district. The Realty Company called plaintiff, owns the Elm Orlu 
claim, and défendant owns the Blackrock and other claims. Only the 
two named need be referred to, save in the decree. They hâve a com- 
mon side line for 850 feet of the Elm Orlu east end and of the Black- 
rock west end. 

It is now admitted that the Rainbow vein at the apex crosses the 
Elm Orlu west end line, courses easterly, crosses the common side 
line and branches in the Blackrock, one strand crossing the Black- 
rock north side line, and one coursing easterly a disputed distance; 

<S=>For other c-ases see same toplc & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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that the Pyle strand of the Rainbow at some depth in the Elm Orlu 
diverges from the south side of the said vein and, coursing easterly, 
unités with the Rainbow at the Blackrock 1,100 level ; that the Jersey 
Blue vein at the apex crosses the Blackrock west end line and courses 
easterly a disputed distance, it and the Rainbow converging on strike 
and dip to union or crossing; that tlie Creden vein at some depth in 
the Elm Orlu near the Blackrock west end diverges from the north 
side of the Rainbow, courses northwesterly under both claims, and 
unités with or is eut ofï by the Jersey Blue. Very large ore bodies are 
in the Rainbow under both claims, at places bisected on strike by the 
common side line, and both parties hâve mined them under both 
claims. From varions names of the veins those herein are chosen 
to avoid confusion. The issues remaining are as follows: 

Plaintifï allèges that the Elm Orlu is the older location, and défend- 
ant allèges the Blackrock is. Plaintiiï allèges that the apex of the 
Pyle strand is in the Elm Orlu and crosses the Elm Orlu east end line, 
and that the vein on strike and dip unités with the Rainbow vein; 
and défendant dénies ail thereof at points east of the Rainbow apex 
crossing of the common side line that would give extralateral rights 
to plaintiff. Défendant allèges that the Rainbow and Jersey Blue 
unité on strike and dip, and plaintifï dénies it and allèges that on strike 
and dip the latter crosses the Rainbow. Défendant allèges the east- 
erly strand of the Rainbow crosses the Blackrock east end line, and 
plaintiff dénies it. Défendant asserts some ownership of ore bodies 
under both claims by virtue of estoppel by deed executed by plaintifï 
to defendant's predecessor in interest, and plaintifï dénies estoppel. 
Both parties allège and deny trespass and damages, and accounting is 
deferred. Appropriate légal conséquences and rights are asserted by 
both parties. The trial consumed 16 days. There are nearly 1,600 
pages of testimony, and 130exhibits. Maps and models are duplicated, 
save in more or less theoretical geology, from which unwarranted 
impressions are to be avoided. The testimony is of five experts for 
each party, ail men of eminence in geology, or mining engineering, or 
both. For plaintiffs are Greene, of Butte, Irving, of Yale, Weed, of 
New York, Searls, of Nevada, and Winchell, of Minneapolis. For 
défendant are Finch, of Denver, Emmons, of Minnesota, Salisbury, of 
Chicago, and Burch and Wiley, of California. There is some conflict 
of facts and more of argument, opinions, and conclusions. Most of 
it can be imputed to the complex geological and other problems, con- 
ditions underground, difficulties of observation, and honest différences 
of interprétation by reasonable and learned men. But in instances 
partisanship apparently impaired judgment. As a whole, however, 
the testimony inspires confidence and deserves careful considération. 
The judge gave two days to inspection of the premises, but since some 
places in évidence had been stoped and others obscured by fallen 
ground or timbering, with intermittent crevices and small openings 
through which to peer and distinguish granité, altered and otherwise, 
slips, faults, gouges, aplite, quartz seams, and veins, he bas not been 
greatly aided to détermine what évidence is more crédible and weighty. 
The complexities which learned doctors studied for weeks, months, or 
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years (which to solve at a minor point one o£ defendant's witnesses 
said was beyond him, in that it would take a year's study), and now 
disagree upon, are not much clearer now than before that hurried 
passage through many workings. 

In the matter of priority of location, plaintiff attached to the com- 
plaint as exhibits a copy of the declaratory statement of each claim, 
alleged the locations, that based thereon patent had issued upon each 
claim, and défendant by answer in effect admits ail thereof. Plaintiff 
offered in évidence the patent proceedings, and introduced oral tes- 
timony of the Elm Orhi location, to ail of which défendant objected 
that both locations were invalid when made, and neither conld be 
established, save as of date of patent entry. Defendant's patent entry 
is the older, and on it défendant relies as the date of the Blackrock 
location. The Elm Orlu declaratory statement recites location of the 
"Iode" in April, 1875, and it was recorded a few days later, and that 
of the Blackrock recites location of the "claim" in November, 1875, 
and it was recorded a few days later. At that time a Montana statute 
]3rovided that ail discoverers of Iodes or veins "shall" record a declara- 
tory statement thereof "on oath," but prescribed no forfeiture for 
noncompliance. The oral testimony sufficiently proves that at least 
in 1875, and shortly after the Blackrock location, its owners knew the 
Elm Orlu was then claimed; that at least in 1876 a vein had been 
discovered in the Elm Orlu and the corners staked; and that there- 
after annual labor was continuously performed, the claim leased, and 
ore mined ; and it was well known and to the knowledge of the owners 
of the Blackrock thenceforward. In November, 1880, the Blackrock 
owners applied for patent based on the aforesaid declaratory statement, 
no adverse claim was filed, entry was made, and patent issued in Feb- 
ruary, 1882. In December, 1882, the Elm Orlu ovi'ners applied for 
patent based on its aforesaid declaratory statement. The proceedings 
showed and excluded a conflict area with the Blackrock, and thereto- 
fore included in the Blackrock patent. Entry was made and patent 
issued in January, 1884. 

[1] The vérifications to said declaratory statements were defective, 
in that in substance each of them merely recited that the locators were 
citizens and that the instrument was a copy of the original notice of 
location posted on the claim. In 1885 the îlontana territorial Suprême 
Court first held that for like defective vérification the declaratory 
statement was void. Later this was expanded to hold the location 
also was void. See Hickey v. Mining Co., 33 Mont. 46, 81 Pac. 810. 
And that continued the rule of décision until 1907, when it was modi- 
fied by statute, providing that the record of the certificate of location 
is for constructive notice, that a certified copy thereof is prima facie 
évidence of ail facts properly recited in the certificate of location, and 
that no defect is material save in favor of subséquent locators "in 
good faith and without notice." Laws Mont. 1907, c. 16, § 11. Ail 
rights to the preiuises involved had become fixed and vested by patents 
\inor to the said rule of décision. Hence it is the right of the par- 
ties to hâve and the duty of the court to exercise its independent judg- 
ment upon the validity and effect of the declaratory statements and 
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locations; and though for comity and to avoid confusion the court 
leans to agreement with tiie state tribunal, if in its judgment the 
State rule of décision is unsound, it must refuse to follow it. See Kuhn 
V. Coal Co., 215 U. S. 353, 30 Sup. Ct. 140, 54 L. Ed. 228. 

[2] A location and its record are différent things. The fédéral and 
most state statutes distinguish between them, the former even in au- 
thorizing local rules "governing the location" and "manner of record- 
ing." Comp. St. 1913, § 4620. The statutory object is to protect and 
revvard discoverers of mines. Discovery with intent to claim is the 
principal thing and vests an estate — an immédiate fixed right of 
présent and exclusive enjoyment in the discoverer. The record is 
incidental machinery to secure to the discoverer his reward and to 
give notice to others. The spirit of ail recordation acts is notice to 
protect others against secret equities. If the record is not necessary 
to create the estate (as it is in the matter of homestead exemptions 
and mechanics' liens), the statute providing for recording is but a 
direction to do certain acts and does not create conditions subséquent ; 
and if the statute provides no forfeitUî;e for failure to record, by 
failure the estate is not divested. Recordation of mining locations can- 
not be a condition précèdent, for the estate arises before recordation is 
to be performed. 

[3] If the Montana statute made recording of the nature of condi- 
tions subséquent (of feudal origin), at common law such conditions 
are to be but substantially performed. And no assignée of part of the 
premises to which the conditions attach can take advantage of their 
breach ; and the owners of the Blackrock, securing the conflict area, 
vi'ere at most assignées of but part of the Elm Orlu premises. The 
United States forfeited neither claim for defective vérification— if a 
breach of condition subséquent. The estate in neither, if voidable, 
was avoided. Both were confirmed and patented. Where Congress 
intended forfeiture of mining and other public lands claims for breach 
of conditions subséquent, it plainly said so. Vide forfeiture for fail- 
ure to perform or contribute to annual labor. Recording acts that 
expressly provide forfeiture for failure to comply with them do so in 
favor of ônly subséquent bona fide claimants. Forfeitures are odious 
and not tô be implied. Prior to patent entry of thèse claims, a Montana 
statute provided that ail ambiguous statutes should be construed "in 
favor of natural right," and it would not hâve been too far-fetched 
to apply it to the statute directing recordation of mining claims. In 
1875 Montana was indeed primitive. Those learned in the law were 
few. It is doubtful if there was a lawyer in Butte. The prospectors, 
pioneers and founders of this wonderful West, seeking in good faith 
to comply with the recordation law, for mère technical failures thereiri 
should not hâve been subjected to so harsh a construction of that 
statute and deprived, as many of them were, of their discoveries. And 
deprived for whom? Subséquent bona fide discoverers and locators? 
Nô; as a rule for those unspeakable créatures who search public rec- 
ords to discover and take advantage of defects in their neighbors' titles. 

[4] Thèse statutes are of no more force and efifect than rniners' 
rules. Both are authorized by the one fédéral statute. The better, if 
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not prevailing, rule always has been that, if tlie recordation law does 
not expressly provide f orf eiture for f ailure to record, the location is val- 
id though not recorded. That is the rule of this Circuit. Last Chance 
Mining Co. v. Bunker HiU Mining Co., 131 Fed. 586, 66 C. C. A. 299. 
In Yosemite Mining Co. v. Emerson, 208 U. S. 30, 28 Sup. Ct. 196, 52 
L. Ed. 374, the Suprême Court held that one with knowledge of the 
exi.stence of a mining location could not take advantage of the locator's 
failure to post two notices required b}' local rule, he having posted 
but one, the rule not providing for forfeiture, in that he had ail the 
information the notice was designed to give, and that to hold that the 
failure to post the second notice "would work a forfeiture would be 
to permit the rule to work injustice and to subvert the very purpose 
for which it was enacted." 

True, the posted notice is ternporary, and the recorded one perma- 
nent. But the principle is the same, viz., that the failure to comply 
with local rules or statutes that do not prescribe forfeiture as a con- 
séquence is immaterial so far as Ihose with knowledge of the loca- 
tions are concerned. If one such statutory requirement does not imply 
forfeiture for failure, why should another? If in the case cited partial 
failure was not fatal, why should it be in the case at bar? No reason 
appears why the rule of the Yosemite Case does not control this at 
bar. The state rule of décision, now set aside by statute, does not 
commend itself as sound, and cannot be followed hère. 

[5-9] From the declaratory statements it appears the Elm Orlu is 
the older location; and if we reject both statements, by oral testi- 
mony the same fact appears. In the matter of the plaintiff's conten- 
tion that the Elm Orlu is the older for the additional reason that it 
was exclusively possessed and worked for the local period of limita- 
tions for the recovery of real property, prior to the Blackrock patent 
entry, and secured thereby the équivalent of a valid location, the évi- 
dence is not sufficiently clear and definite to prove it. And in the mat- 
ter of defendant's contention that in any event the Blackrock is the 
older by reason of a conclusive presumption created by the patent for 
the conflict area, citing the Stemwinder Case, it suffices to say that it 
seems that the cited case is superseded by the Lawson Case, 207 U. 
S. 1, 28 Sup. Ct. 15, 52 L. Ed. 65. The principle of the Lawson Case 
is that, if to a patent application there is not filed and in court tried and 
determined an adverse claim, the patent proceedings décide nothing, 
save that the applicant is entitled to a patent for the surface area 
applied for. That is the décision, though the court proceeded to fortify 
it by élaboration that might confuse. The land department does not 
détermine nor try priorities. It has no jurisdiction to do so, farther 
than that entry made and patent issued is by it an implied, if not ex- 
press, conclusive détermination that to the surface area entered and 
patented the patentée has priority. Although the applicant is a subsé- 
quent locator, if the prior locator does not file an adverse claim and 
litigate it in the proper court, the law directs that patent shall issue 
to the applicant. A protest filed in the land office by the prior locator 
would be ignored. Public policy forbids that a prior locator cannot 
abandon and refuse to litigate the conflict area claimed by a subse- 
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quent locator without creating a presumption to his préjudice in re- 
spect to the remainder of his claim. Whether he abandons the con- 
flict because of fear or favor or pure indifférence is immaterial. And 
not claimed, or if abandoned, there is no conflict, even though the lo- 
cation lines overlap. Locations are of surface, including veins. In so 
far as there is no conflict, if the United States do not avoid a location 
for defective compliance with local rules, and issue patent, the patent 
vests ail the extralateral rights appropriate to the veins within that 
surface and as of date of discovery, of which no third party can 
complain. Défendant, admitting that the exhibit to the complaint is 
the Elm Orlu declaratory statement, that none other was recorded, and 
that ail Elm Orlu patent proceedings were based thereon, of necessity 
in substance admits the Elm Orlu patent issued upon said declaratory 
statement, and invokes the principle of the Lawson Case against itself. 
And the facts were also proven — as potent as stipulation or other ad- 
missions. 

The court finds that the northerly wall of the Rainbow apex crosses 
the common side line 190 feet f rom the southwest corner of the Black- 
rock, and that the southerly wall so crosses 301 feet from said corner. 
For plaintiff the testimony is that the latter crossing is "about" 308 
— "rather the extrême and indefinite limit of the mineralization which 
accompanies the vein" — to 314 feet; for défendant, ''about" 300 
to 301 feet. AU agrée there is no defined wall — that it is indefinite 
and leaves much to judgment. Considering the évidence in light of 
inspection and that the burden of proof is upon plaintiff, it is believed 
that the concession of défendant is more nearly right and as favorable 
to plaintiff as the facts warrant. The exposure is in a surface trench, 
and it is difficult to distinguish vein matter in place from mère seepage 
effect in adjacent country, whether of vein solutions or surface waters, 
and perhaps mushrooming beyond the limits of the vein proper below. 
A shaft might hâve contributed to accuracy. Finch testified that with- 
in the limits of the 300 feet he included 15 feet to the extrême limit 
of rock altération, with a few little seams in it "to be consistent with 
the interprétation of a vein at other points." This is admirable frank- 
ness, but imports that at vital points and to indefinite extent he char- 
acterized that as vein which in his judgment is not vein, to serve his 
client and avoid hazard of comparison. The difficulty is that, when an 
expert shades his testimony upon the principle of do ut des, partisan- 
ship is likely, if not certain, to favor his client, and the court cannot 
détermine to what extent, inevitably detracting from the weight of 
his opinion. 

Adverting to the Pyle strand, it is known to diverge from the south 
side of the Rainbow at and above the Elm Orlu 1,200 level, and cours- 
ing easterly and at points 100 feet south of the Rainbow it crosses the 
common side line at the élévation of the Blackrock 1,100 level, 250 
feet west of the Elm Orlu northeast corner, and unités on strike and 
dip with the Rainbow in the Blackrock at said level, 230 feet east of 
said crossing and 60 feet north of said corner. At this union it is a 
strong vein, 15 feet wide. One hundred feet west of the union there 
is a raise upon the Pyle, which, offsetting west, ends 40 feet above the 
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Elm Orlu 500 level. In this raise the Pyle dips vertical to the Black- 
rock 800 level, then north 75 degrees to the union. The Pyle dwindles 
in width going upward. It is knovvn in the raise to 40 feet below the 
Elm Orlu 500, and there it may be eut off by a southerly dipping 
gouge slip, or this latter may be the Pyle fissure extending upward : 
the mineralization there having ceased temporarily or permanently. 
If this gouge slip continues to surface and with the dip it has in the 
raise, it would roughly approximate the Rainbow dip and apex in the 
Blackrock. In sonie zigzag workings from the raise in the Elm Orlu 
500 the Pyle appears, if at ail, in small, irregular, dislocated quartz 
seams and gouge. This is the greatest élévation at which the Pyle 
has been identified throughout a block from the raise to the Elm Orlu 
east end line, 150 feet; to the Rainbow west, 475 feet; to the Elm 
Orlu north side line, 50 to 150 feet; and to surface, 380 to 410 feet. 
The Pyle has the characteristic branching of the Rainbow. East of 
the raise and on the varions Blackrock levels below the Elm Orlu 500 
the Pyle or its branches hâve been developed easterly. At the Black- 
rock 800 level an erratic, branching strand has been f oUowed easterly, 
and one branch of a few inches in width crosses the Elm Orlu east end 
line. At its western end the Pyle has been developed at its union with 
the Rainbow on varions Elm Orlu levels below and perhaps to the 500. 
Three hundred and fifty feet above the raise the country has been 
thoroughly crosscut by the Clark tunnel and connected workings, in 
which are slips, seams, and more than 15 small veins, some in each 
claim, some of those in one claim as reasonably to be correlated with 
the Pyle as those in the other. Thèse premises are filled with slips, 
gouges, seams, veinlets, and veins, and will not permit corrélation nor 
projection of small features like the Pyle at the Elm Orlu 500, save for 
slight distances. Plaintiff's witnesses are in doubt whether the Pyle 
ends in the raise or continues to the surface. Defendant's witnesses 
incline to the opinion it continues upward ; that the southerly dipping 
slip in the raise is the Pyle fissure and should apex in the Blackrock. 
This slip, if the Pyle fissure, may contain ore above though mineraliza- 
tion ceased in the raise, and hâve its apex in some indefinite place 
above. Where is the apex of that part of the Pyle at the union on the 
Blackrock, 1,100 level is conjecture. Even if that "sliver" of the Pyle 
crossing the Elm Orlu ea.st end line at the 800 level could serve as a 
vein to confer extralateral rights, where is its apex, and whether on 
dip it unités with the Rainbow, are also conjecture. And to what ex- 
tent, if at ail, the Pyle from its western divergence from the Rainbow 
unités with the latter on dip is not apparent. At the west it may be a 
part of the considérable ore body in which is the Bruce raise, and may 
go down vertically indefinitely, or end in lenticular form, or feather 
out and not unité on dip with the Rainbow. The patent presumption 
that the apex of a vein in the Elm Orlu, discovered before entry, ex- 
tends aeross the east end Hne, cannot attach to the Pyle; and ail that 
is proven is that the Pyle is known at its western divergence from the 
Rainbow and at other points, making it clear that at the points of 
divergence and for some undefinable distance easterly its apex is in the 
Elm Orlu, 
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[10-14] Whether the Jersey Blue unités with the Rainbow is the 
most contested issue. In view of the finding that the Elm Orlu is the 
older location, each party contends against its own interest. During 
the trial and argument for défendant, it was admitted that the Rainbow 
apex crosses the Elm Orlu west end line and the common side line; 
that from its apex in the Elm Orlu on its dip it extends under the 
Blackrock ; that the great ore body in dispute west of the apex cross- 
ing at the common side line, under both claims and in places bisected 
on strike by said side line, is in said vein ; and that it extends down- 
ward to the uttermost depths. Thèse facts are conclusively proven as 
well. This admission overcomes the common-law presumption that 
défendant owns that part of that ore body under the Blackrock west 
of the apex crossing, and imposes uoon défendant the burden of prov- 
ing by a prépondérance of the évidence (1) that the Blackrock is the 
older location ; (2) that the Jersey Blue unités with the Rainbow above 
any part of that ore body by défendant claimed. The whole is a single 
ore body under both claims, the apex of the whole being in the Elm 
Orlu. To avoid the otherwise inévitable légal conséquences, the de- 
fendant must prove the union of veins, even as it must prove the 
estoppel by deed it allèges. And this burden cannot be sustained by 
leaving the issue in doubt or balance. This is clear in respect to (1) 
that part of the ore body above the alleged union and under both 
claims; (2) that part of it below the union and under the Elm Orlu. 
And so is it in respect to that part of the same ore body below the 
union and under the Blackrock. Défendant confesses and avoids. In 
equity, as at law, if a fact is admitted and another fact is averred to 
avoid it, the fact admitted is proven with ail its conséquences, and 
stands as though the fact in avoidance had not been averred, unless 
the latter also is proven. See Cléments v. Nicholson, 6 Wall. 315, 18 
L. Ed. 786. Of course, a fact admitted at trial is proven even as 
though admitted in answer on oath. Otherwise, perjury in plead- 
ings would be encouraged. And the plaintiff is required to only offset 
defendant's évidence that the veins unité. It is not required to prove 
they cross. The question or issue is. Do they unité? and évidence 
that they cross is only in support of the déniai that they unité. Hence, 
if upon ail the évidence the alleged union is in doubt or balance — in 
doubt or balance whether they unité or cross — the finding must be that 
they do not unité even though the évidence would not warrant a find- 
ing that they cross. Any extended review of the évidence is im- 
practicable, but a gênerai survey of it will aid in determining the issue. 
1 1 5 ] The premises are in granité country. The Rainbow is of an 
east and west vein System of the first fissuring resulting in veins in 
the district. When thèse veins were well mineralized, there occurred a 
northwest system of fissures crossing the east-west veins, often very 
obscurely (and which were also mineralized in the latter âge of east- 
west vein mineralization, but to a less degree), designated as "Blue" 
veins. Of the "Blue" veins at least three are in thèse premises — the 
Deadwood, which crosses and faults the Rainbow near the Blackrock 
discovery shaf t ; the Copper, which to some extent also crosses and 
faults the Rainbow, is itself irregular and dislocated by faults, and is 
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in the Southwest part o£ the Elm Orlu ; and a nameless one, of which 
little is known, near the center of the Elm Orlu. 

Plaintiff classifies the Jersey Blue as a "Elue" vein, and défendant 
dénies it, contending it is a strand of the Rainbow and an east-west 
vein. The Rainbow is one of the greatest veins in the district. It 
was early and extensively mined for some 2 miles in length and in 
places to 1,500 feet in depth. In gênerai, it is a broad zone of multiple 
and complex shattering, wherein largely by replacement mineraliza- 
tion occurred — at some places, in a wide, continuous vein ; at others, 
in several roughly parallel strands, which may unité on strike or dip, 
or both ; at others, in detached lenticular bodies ; at others, in spurs or 
strands diverging from the main portion on strike, dip, or rise, and 
either feathering out or ending in lenticular form. At places in thèse 
premises it is 200 or more feet in width and largely commercial ore, 
while at others it narrows to a few feet, if not to a mère fissure, so 
far as ore is concerned. It has been greatly disturbed and faulted, not 
only by the "Blue" veins and other northwest fractures, but also by a 
later great séries of multiple postmineral fractures designated the 
Blackrock fault. In thèse premises, the gênerai course of this fault is 
that of the Rainbow. It is sometimes in four or more strands, some- 
times parallel in and along the Rainbow, branching and uniting — some- 
times in the vein or along and now the old wall of the vein or itself 
defining the line of least résistance at the limits of mineralization, and 
now itself the wall of the vein; perhaps sometimes a strand in the 
Jersey Blue, sometimes diverging into the country. The direction and 
extent of movement along it is vague. The several segments of coun- 
try and vein between its strands ail may hâve diversely moved. Most 
of the witnesses appear to believe the south side moved west at least, 
though Emmons testifies that to seek the segment of the Jersey Blue 
vein on the south side of the Rainbovi^ and the Blackrock fault, if it 
crosses them, you could look for 200 feet either way from the Jersey 
Blue vein on the north side. The Rainbow apex in the Elm Orlu is 
from 50 to 100 feet wide. It dips steeply south to the Elm Orlu 800 
level, then fîatly north 55 degrees. It is probable that the Rainbow or 
a strand of it also descends vertically, having branched near or below 
where it dips fîatly north. As it descends it widens. Where from the 
west it approaches and crosses the common side line it m.Tv be 200 
feet wide, largely of commercial ore; and of thèse magnificent di- 
mensions it courses easterly practically throughout the Blackrock. The 
Jersey Blue at the Blackrock west end line is 250 feet from the Rain- 
bow. It courses more easterly than the latter and is of a dip more 
steeply maintained, so that from surface somewhere 300 feet east of 
the Rainbow apex crossing of the common side line to beyond the 
Blackrock west end line, and there 1,300 to 1,600 feet below the sur- 
face, the two veins hâve converged to union or nonunion, if not cross- 
ing. 

The Jersey Blue is relatively regular and narrow, 2 to 30 feet in 
width. It is little mineralized, especially in the upper levels, having 
less than 1 per cent, stoping ground ; the Rainbow having 40 to 50 per 
cent. Even at the point where it does or does not unité with the Rain- 
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bow it is relatively small, sometimes about 2 feet in width and poorly 
mineralized, in striking contrast to the great ore body at that point and 
above and below it in the Rainbovv. So little is the worth of the 
Jersey Blue that in argument it is characterized by defendant's coun- 
sel as "not worth six pence, * * * the insignificant Jersey Blue 
vein vvhich don't amount to a hiU of beans anyway." And this is so 
for 1,000 feet of length that is known and to 1,300 feet in depth. 
As thèse veins converge the country between them is somewhat frac- 
tured and mineralized, at places having some commercial value. 

Defendant's witnesses describe this as more or less conjugated frac- 
turing, but forming a "horse-tail" structure uniting the two veins, 
though Emmons testified it did not make them one vein, but is an ore 
body between the veins. Finch imputes it to tension f racturing ; Em- 
mons to that of compression. It is apparent that they include in this 
"horse-tail" structure much that is internai transverse structure of 
the Rainbow and south of the Rainbow's well-defined hanging wall. 
Defendant's maps show it, and it is clear from the testimony of Finch 
and Emmons. When they admit that the Rainbow hanging wall is in 
the raise from the Blackrock 1,300 level (and it is also conclusively 
proven), they admit the Rainbow hanging wall both ways from the 
raise and north of the "horse-tail" structure. Finch testified that south 
of said hanging wall the Rainbow structure parallels the wall, and 
south of that is the "horse-tail" structure transverse the Rainbow, 
pointing to the Elm Orlu 1,300 level stopes. They also testified that 
this "horse-tail" structure diverges from the south side of the Jersey 
Blue and extends to the north hanging wall of the Rainbow, pointing it 
out on defendant's maps, where it is so painted but— in wholly un- 
developed country. 

This mineralization outside of and between the veins is of little ex- 
tent and conséquence. It doubtless at some places extends from vein to 
vein and some thereof in transverse fissures. But little of it is of 
commercial value and it by no means merges the veins. Both, as Em- 
mons testified, retain their identity by reason of a "pretty definite lim- 
iting zone outside the two master fractures" of the two veins. It is 
not near as extensive as painted by défendant; otherwise, and if 
Finch's theory is correct (ail the fîssuring hère is steep and seems 
normal — of tension), it ought to also appear where it does not, north 
of the veins at depth where the north coimtry is the hanging wall side. 
The fracturing may be there, but not the mineralized "horse-tail" 
structure; and it is fair to infer that the mineralization between the 
veins came in connection with the great mineralization of the Rain- 
bow and little from the barren Jersey Blue. Thèse two veins hâve 
points of resemblance, but more of différence. The Jersey Blue more 
approximates to the "Blue" veins than to the Rainbow. Defendant's 
witnesses are of the opinion the Rainbow and Jersey Blue are of the 
same âge and unité, the latter a strand of the former. Plaintiff's wit- 
nesses are of contrary opinion. The latter definitely describe places 
where the Jersey Blue crosses the Rainbow, from observation. But 
it is difficult to détermine whether the testimony of defendant's wit- 
nesses that the veins unité is theory, inferences from or reflection of 
233 F.— 36 
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defendant's maps, or actual underground observation. Close scrutiny 
of the testimony disdoses that none of defendant's witnesses testified 
that he actually saw in the ground a union or merger of the veins, 
save Finch, who by reason of spécial observation was evidently put 
forward for the spécifie purpose ; and in every instance, and they are 
but three or four that Finch testified to a "definite junction" of the 
veins or where "seen to unité," he not only did not describe the man- 
ner of the union, save in one instance, that it was not along gouge, but 
in a "mass of ore," but he placed it in undeveloped territory or in the 
"horse-tail" structure and north of the Rainbow hanging vi'all; and 
he so pointed it ont and measured distances on defendant's maps. Con- 
verging strike and dip are no more persuasive of union than of crossing 
of veins. In thèse premises veins are shown to cross as often if not 
oftener than they unité. It is a circumstance to be noted that in tes- 
timony and argument it is insisted in defendant's behalf that its maps 
are évidence, intended to speak for themselves and to illustrate faults, 
ore, and ore structure in the veins. This may be allowed in so far 
as they conform to proven facts or are not self-serving. And looking 
to thèse maps, they show the Jersey Blue ore structure at an angle to, 
and not merging in, the Rainbow structure, and abutting against faults 
or gouge, and not against Rainbow ore. But this is largely theory. 

It is surprising in view of what is involved, that so little develop- 
ment has been done at the points of first contact between thèse veins, 
and where union or nonunion or crossing ought to be more open to 
détermination than elsewhere. It is realized development is expensive. 
The ground is heavy and difficult to hold. Each party did some de- 
velopment work for the other. Their workings imite at many points. 
Hut in instances both parties halted development at seeming vital 
points, as though fearful of results damaging to their théories. To 
briefly review this development, it is largely post-litigation. In ail 
the years subséquent ta location of the Blackrock and until this litiga- 
tion threatened, no workings from the discovery shaft were on the 
Jersey Blue. This shaft is in the easterly Rainbow strand about 100 
feet from where the Rainbow branches. But on the tunnel level, 50 
feet below the surface and 400 feet west of the discovery shaft, was the 
face of a drift on the Jersey Blue, and on the 400 level was a drift 
through the country for 1,200 feet west of the shaft, from which three 
or four crosscuts were run to the Jersey Blue. After this litigation 
threatened, défendant ran two parallel drifts, with crosscuts, from 
the drift face aforesaid, easterly to the discovery shaft. For the first 
100 feet one drift is on a clay slip, the other on the vein. There the 
vein ended. Defendant's witnesses testified it was eut off by the 
Deadwood, and, as the Deadwood is admitted a "Blue" vein, urge this 
as proof that the Jersey Blue is of older âge than the Deadwood, and 
so not a "Blue" vein. For the next 150 feet, and to the Rainbow, 
defendant's witnesses testified the workings are in highly mineralized 
and altered granité, filled with what Finch described as crisscross 
quartz seams or stockwork and Emmons as a sheeted zone of closely- 
spaced parallel quartz seams with some cross quartz seams, and which 
is claimed Ijy them to unité the Jersey Blue, so continued, with the 
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broad side of the Rainbow. They placed the limits of this stockwork 
or sheeted zone continuation of the Jersey Blue at walls 20 feet apart 
and in undeveloped country. Beyond the Rainbow, there 24 feet wide, 
some of them testified that the Jersey Blue likewise continued to the 
discovery shaft and beyond and across the Blackrock east end line. 

On suggestion that they were virtually describing the Jersey Bhie as 
crossing the Rainbow, they explained both veins merged into each 
other, or in a hub of minerahzation around the discovery shaft, and 
as one vein branched in four directions. Defendant's sampler testi- 
fied that, as thèse workings were run, he sampled ail vein matter and 
quartz disclosed; that from where the Jersey Blue ended, 100 feet 
from the old drift face in the new drift, he went east 36 feet for the 
next sample, then east 53 feet for the next, then east 83 feet for the 
next, which was in the Rainbow ; that in the parallel drift from oppo- 
site the point aforesaid he went east 22 feet for the next sample, then 
east 60 feet for the next, then east 22 feet, then 20 feet, then 20 
feet for the next in the Rainbow. Westward in old workings, where 
the vein is unquestioned, he sampled at 10-foot intervais. Plaintifï's 
witnesses testified that the Jersey Blue ended and was not eut ofï 
by the Deadwood; that from there to the Rainbow is only unaltered 
granité, with no stockwork or sheeted zone and no quartz seams, save 
the insignificant ones and joint seams in the granité of the district 
everywhere; that from near the old drift face the main part of the 
Jersey Blue coursed southeasterly, along which a drift was run until it 
reached and was eut off by the Blackrock fault along the north side 
of the Rainbow ; that the drift was continued through and to the south 
side of the Rainbow and the Jersey Blue there found and drifted upon 
for 100 feet. No segment of the Jersey Blue was found in the Rain- 
bow where the drift crosscut it, and this, plaintiff's witnesses ex- 
plained, is due to the fact that there the Rainbow is between two 
branches of the fault; that they did not think to develop to find it, 
though movement had so crushed the Rainbow it probably would not 
be found. Defendant's witnesses testified that what in plaintifï's behalf 
is there described as the Jersey Blue is only a fault gouge transverse 
to Jersey Blue structure and having in it some irregular bunches of 
quartz. 

On the Blackrock 400 level, the Jersey Blue is not developed to the 
north side of the Rainbow, but from a crosscut entirely through both 
claims plaintiff drifted west 100 feet to the Rainbow, upon what its 
witnesses claimed is the Jersey Blue, consisting of parallel gouges and 
quartz 2 feet wide, faulting the Rainbow and ending within the latter 
against the Blackrock fault. Defendant's witnesses describe this as 
nothing but a branch of the Blackrock fault, and not the Jersey Blue. 
On the Blackrock 700 level conditions and testimony are Hke to that in 
relation to the level last mentioned, save that the Rainbow is plainly 
more faulted by what plaintifï's witnesses describe as the Jersey Blue 
on the south side of the Rainbow; and upon this is a raise to the Elm 
Orlu 800 level, 40 feet above. On the 800 level the Jersey Blue is 
developed on the north side of the Rainbow, and plaintifï's witnesses 
testified it curves northea.sterly f or a distance along the Blackrock fault. 
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there the Rainbow north wall ; that on tlie south side of tlie Rainbow it 
appears in a short easterly drift upon it. Some of the defendant's wit- 
nesses testified that in the drift upon the north of the Rainbow the 
Jersey B!ue does not reach the fault, but départs from the south side 
of the drift, and the veins "hâve to unité" in "undeveloped territory," 
though Emmons testified it did proceed along the fault as stated by 
plaintiiï's witnesses. Hère the fault bas four branches in the Rain- 
bow, and Emmons testified that because of probable diverse movement 
between and aiong them, the Jersey Blue south of the Rainbow, if it 
crossed, might be looked for within 200 feet either way. 

On the Blackrock 900 level Greene testified that on the south side 
of the Rainbow the latter is eut off by the Jersey Blue, and he is un- 
able to say why the western segment of the Rainbow does not reap- 
pear in workings fartlier west, unless faulted beyond them. There are 
no workings on the Jersey Blue immediately north of the Rainbow, 
and no other witness refers to this place. On the Blackrock 1,000 
level Greene and Irving testified that on the south side of the Rainbow 
the latter's ore body is eut off by the Jersey Blue, and that the Rain- 
bow's western segment is not observable. The working in which this 
is said to be seen crosses through to the north side of the Rainbow and 
then along the Jersey Blue on the said north side. Greene further tes- 
tified that the Jersey Blue there north of the Rainbow is but 8 to 10 
inches wide, and on the south side it is 4 feet wide. No other witness 
referred to this i)lace, save Finch, who testified that in a working 
north of the Rainbow is a positive, actual junction developed between 
the two veins ; but the point he refers to is in what defendant's map 
depicts as "horse-tail" structure from the Jersey Blue and north of 
the Blackrock fault, which is along the hanging wall of the Rainbow. 
In référence to the Blackrock 1,100 and 1,200 levels Searls testified 
that in stopes below the 1,100 and across the Rainbow he saw the Jer- 
sey Blue cutting and "terminating absolutely" the bands of zinc ore 
of the Rainbow, "just as distinct in the stope as it is hère on this pa- 
per" (an illustrative sketch), and that it was unquestionably the Jersey 
Blue, because also visible in a drift four feet below. Greene testified 
that the stopes at the 1,100 on the south side of the Rainbow end 
against a northwest fault he believes to be the Jersey Blue; that he 
could not say how wide the Jersey Blue is there, as it was lagged, but 
in the stope it was 3 or 4 feet wide; that on the 1,200 on the north 
side of the Rainbow the Jersey Blue faults the Rainbow, and that on 
the south side of the Rainbow for 80 feet it eut off the big stopes in 
the Rainbow ore body. No other witness refers to thèse places, save 
Finch, who testified that on the 1,200 in the crosscut a little farther 
west and on the north side of the Rainbow is a "definite junction of 
the two veins developed," though, he says, undoubtedly they also join 
farther west at this élévation ; that the junction is not along gouge, 
but in the midst of a mass of ore. And there again he pointed it ont 
on defendant's map in "horse-tail" structure from the Jersey Blue and 
north of the Rainbow hanging wall. In référence to the Blackrock 
1,300 level plaintiff's map depicted the Jersey Blue within the Rainbow 
and crossing it at an acute angle, for 400 feet. Plaintiff's witnesses 
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testified to its existence there in the stopes. Some 20 feet north of 
where so located on the map, unknown to them, défendant had raised 
to the Blackrock 1,200, from whence the raise formerly had been 
carried to the surface. This fact developed while plaintiff's case in 
chief was in progress. 

In defendant's case in chief, its witnesses testified that the Jersey 
Elue and Rainbow veins are to be seen in the bottom of that raise ; 
that on the levai the lagging had been removed from the raise to the 
south side of the Rainbow ; that the exposure across was solid zinc 
ore, without transverse fissures or gouge, and for 35 feet. Finch tes- 
tified that in the raise and 25 feet above the sill of the 1,300 level the 
Jersey Blue and Rainbow "are seen to be united," but as it conclusively 
appears that tlie veins are converging at the first floor of the raise, he 
again places the union in "horse-tail" structure, if anything, and 
north of the hanging wall of the Rainbow. Salisbury testified he was 
in the raise, and the veins ".should corne together about at the sill 
floor," which was "not now open to observation" ; that in the stopes 
east of the raise "there is well expo,sed the so-called crossing of the 
Jersey Blue vein of the plaintiiï in the midst of the so-called Rainbow 
Iode of the plaintififs" ; that "the crossing is not very évident, but the 
thing which seems as I interpret it to be the Jersey Blue vein of the 
plaintifif * * * is, as I interpret it, a slip through the ore of" the 
Rainbow ; that "the slip is distinct" ; that in référence to the structure 
of the ore foUowing the slip he did "not so interpret it" ; that at the 
Rainbow north wall the structure parallels it for 3 or 4 feet very dis- 
tinctly, but further south ceased to be banded, and he would speak 
of it as having the structure of the granité it had displaced, and it is 
that structure which is the so-called Jersey Blue crossing; that the 
slip has gouge, with walls perfectly well defined, and "if you stand 
at just the right place" there seems, so far as the walls of the gouge 
"are concerned, a structure of ore running in that direction, but I 
could make out" that there was other structure "than that which seems 
to be outlined by the two walls of the gouge" ; that on the south "that 
structure does not seem to me to obtain" ; and that the so-called Jer- 
sey Blue had a strike more nearly east than on plaintiff's map and 
seemed to be merely a fault slip made after the ore was formed. Burch 
testified that on the level he could not find the Jersey Blue where 
plaintiflf's map placed it; that from the raise south, where the tim- 
bers were removed for the width of 30 feet of the Rainbow, is almost 
solid zinc ore, without gouges or slips or transverse structure; that 
looking up at the foot of the raise he could not tell how the structure 
of the zinc ore dipped ; that it is not appreciably banded, but is irregu- 
lar blocks, appearing more like the original granité structure ; that he 
did not see anything that looked like "the ore coming down and being 
faulted"; that looking at the ore and rocks just southerly of the foot 
of the raise it is not évident that the bands of the Rainbow vein com- 
ing down are faulted by a southerly dipping fault — nothing that he 
"could possibly interpret in that line." Wiley testified that in the raise 
the veins united and below are one — "corne down and join as iti that 
mode! can be seen" ; that east of the raise, in the stope and in the Rain- 
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bow are "two little mud slips" 10 feet apart, striking north 85 degrees 
west and dipping south 75 degrees ; that one is a "very distinct gouge 
or mud slip" and without banding parallel to it, "except as you may 
hâve banding in the Rainbow Iode itself " ; that from the raise south 
across the Rainbow is "no plain diagonal structure of any kind cut- 
ting through there" ; that there is hardly a stope in the mine where 
you cannot see thèse little gouges in the ore and along them the ore 
breaks, requiring extra timbering. 

Two days before the testimony concluded, plaintifif's witnesses vis- 
ited the raise at that 1,300 level, and after défendant rested Greene 
testified that in the west side of the raise at the first floor is a well- 
defined vein with two wall gouges separated 5 feet, and in which next 
the south wall are 6 or 8 inches of quartz practically vertical, and next 
the north wall is about the same amount of quartz and zinc ore, be- 
tween them being altered granité containing little seams of quartz 
and zinc ; that immediately south of this vein is rich zinc ore banding, 
approaching and abutting against it at a dip of north 53 degrees ; that 
the north wall gouge (referred to as the Jersey Blue) appears east of 
the raise and diagonally crossing the drift at the first floor, still dipping 
steeply; that along the north side of that drift and the stope farther 
east is a strong gouge wall dipping north 80 degrees to apparently 
normal Rainbow dip of north 64 degrees ; that south of this wall is 
very solid zinc ore, and six sets south is a gouge having along it 8 
inches of quartz, with some pyrite and a little zinc in it, striking north 
73 degrees west and dipping south 79 degrees ; that it goes up to and 
across the back of the stope and "could be followed as you would fol- 
low one of thèse pilasters" of the courtroom, disappearing in the 
stoping; that south of that gouge is the solid zinc ore of the Rainbow. 
On cross-examination he sought to explain his former testimony and 
the map, and testified that in his opinion the Jersey Blue in five branch- 
es crosses the Rainbow on that level. He also testified to gouges in 
the Rainbow and due to internai movement. 

Irving testified that in the west side of the raise at the first floor he 
saw and entered in his notes "10 to 18 inches of quartz with some 
gouge cutting the Rainbow banding" ; that the Rainbow banding seem • 
ed to come in on the south side of the raise and toward the vein de- 
scribed ; that the vein last aforesaid dipped practically vertical and 
is of strike probably more west than north 70 degrees west ; that it is 
the Jersey Blue, or a strand of it; that east of the raise in the stope 
he saw that vein in the Rainbow, and he described it about as did 
Greene, his notes reading, "nearly vertical very strong wall opening 
Rainbow material, good gouge, north 80 degrees west" ; that in the 
west end of the stope and in the roof he saw, as he read from his 
notes, "beautiful vein, unmistakably Jersey Blue, about 6 or 8 inches 
good vertical zinc in it," which he considered the Jersey Blue or a 
strand of it. On cross-examination he testified that he could not see 
the bottom of the raise; that he thinks there are two strands of the 
Jersey Blue at that level, one in the raise and one in the stope, prob- 
ably ' Overlapping, and that there may be nlore; that the strike of the 
strand in the stope is north 80 to 85 degrees west and the dip is south 
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73 degrees ; that in the stope he did not observe Rainbow banding — 
"very definitely to décide whether it was cutting across the banding or 
not" — but the Jersey Bhie dips in the opposite direction to the usual 
dip of the ore; tliat at an acute angle it cuts across the Rainbow 
lianding that is a Httle farther north and dipping north; that the 
Jersey Elue there forms "a vein which shows in the roof beautifuUy," 
about 12 inches wide ; that north of the Jersey Blue in the raise is 
ore which may be part of the Jersey Blue ; that if the two strands of 
the Jersey Blue continue on strike till opposite each other they will 
be 18 feet apart, though the one in the raise likely "peters out" and 
an overlapping strand continues the Jersey Blue. 

Searls testified that in the raise the Rainbow plain banded structure 
dips north 55 degrees, and across and cutting and breaking it down is 
a plain south wall of at least that portion of the Jersey Blue, nothing 
obscure nor hard to see, dipping vertically; that the polishing and 
slickensiding of the previously existing ore with striations to the east at 
an angle of 15 degrees to the strike are plainly observable on the 
Jersey Blue south wall, which strikes north 77 degrees west; that the 
wall is a thin gouge, and next to and plainly across the severed strands 
of ore are 10 inches of parallel quartz, lying right against the north 
dipping structure of the Rainbow ; that the Jersey Blue the width of 
the raise to the north is vertical structure, zinc and quartz banded, 
absolutely vertical ; that in the drift east f rom the raise the Jersey 
Blue can be seen in a corner at least 6 feet wide, diverging to the south, 
with a strike north 60 to 65 degrees west ; that the angle between the 
hanging walls of the veins, 30 degrees, can be seen very clearly defined 
in the roof of the drift, and that it is perfectly obvious that the Jersey 
Blue départs southeast f rom the drift ; that where thèse two hanging 
wall gouges are together it is impossible to see one gouge eut through 
the other, and they are apparently merged for 6 feet on strike, though 
the intersection on dip is plain, as in the raise can be seen the Jersey 
Blue gouge of vertical dip ; that the Jersey Blue south wall cutting 
across the Rainbow in the raise and its north wall cutting across the 
Rainbow in the drift are "just as plain as that same wall of the court- 
room" ; that in the level and stopes the Jersey Blue structure does not 
ail persist, but is interrupted strands, which is common where veins 
cross from one variety of country rock to another, the Rainbow hère 
being of the nature of country rock to the Jersey Blue ; that four 
floors below tlie level he could see the Jersey Blue with a strong blue 
gouge and parallel zinc banding cutting the Rainbow wall and travers- 
ing it diagonally, the same Jersey Blue he saw in the workings at the 
level. On cross-cxamination he testified that from the raise he saw 
no strand that died out ; that 10 feet up in the roof of the stope, where 
Irving saw the beautiful vein, he saw some white material which he 
thought is quartz, though he did not try to inspect it doser; that in 
Rainbow stopes are almost innumerable small cracks like one on the 
1,300 level he thought might hâve occurred at the time the Jersey Blue 
faulted the Rainbow. 

Winchell testified that a pile of muck concealed the level below the 
raise, but at the first floor he saw the Rainbow solid mass of zinc ore 
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dipping flatly north 50 to 60 degrees ; that the Jersey Blue there dips 
southérly, or nearly vertical, "going directly across the banded struc- 
ture of the Rainbow." He then describes it in the drift east from the 
raise and in the stope approximately as did Searls. He further testified 
that veins will split vvhen they encounter barder material, and the fis- 
sures in the latter will "heal" and leave little évidence of crossing; that 
this has happened where the Jersey Blue crosses the Rainbow ; that 
on the 1,300 level the Jersey Blue crosses the Rainbow at an acute angle 
and is split into stringers; that the like occurs on the Blackrock 1,400 
level, and he correlates the strands in thèse two levels. He was not 
cross-examined. 

Weed testified he agreed generally with Greene, Irving, and Searls 
in référence to the situation in the raise and stopes on that level. 

In rebuttal Finch testified that in a nevi^ westerly drift from the stope 
of the 1,300 a strand described as of the Jersey Blue by plaintiff's 
vvitnesses is a mud seam or gouge, taking a strike of south 73 de- 
grees west. Burch testified that "mud seam" dwindled to a crack, as 
did Wiley. 

The judge twice visited this raise at the level, but conditions were 
such at the last visit that it added nothing to judgment. On the 
Blackrock 1,400 level and stopes above it, ail below the point of alleged 
union, Greene testified that in stopes and crosscuts the Jersey Blue 
could be seen in the Rainbow. Irving testified that in a stope four 
floors above the level the Jersey Blue is found cutting the Rainbow. 
Searls testified that on the ninth floor above the level the appearance is 
of another vein coming in the stope; that the banded zinc ore of the 
Rainbow striking slightly northeast cornes up against and is terminated 
by a distinct vertical gouge, the zinc ore being dragged around slightly 
and crushed into breccia; that "this structure" strikes north 70 
degrees west, dips vertical, and is traceable across the stope to the 
end of that floor ; that the conclusion is irrésistible that the Rainbow is 
there broken and eut ofif by a later vein. He further testified veins 
often cross without faulting. Winchell testified on this level the Rain- 
bow is f aulted along its south side, in the stopes, by the Jersey Blue ; 
that the Jersey Blue is about 8 feet wide in a crosscut there south of 
the Rainbow. Finch testified that on this level, to his knowledge, no 
vein crosses the Rainbow as depicted on plaintifif's map, though there 
are some fault slips. Burch testified to transverse seams of gouge 
there, but so far as he could see or find for lagging there is only the 
Rainbow. So, likewise, Wiley. 

The Elm Orlu 1,500 level is 40 feet above the Blackrock 1,400 level, 
and from the former a crosscut was run into the Blackrock. Greene 
testified that therein the Jersey Blue is found cutting through the 
Rainbow and that the veins showed difîferent structure. Irving testi- 
fied that there at one point the Jersey Blue is wholly in the Rainbow; 
that the latter dips north 45 to 50 degrees, and the former dips 87 
degrees — nearly vertical; that the Jersey Blue banding goes directly 
through the Rainbow banding and it is a vein made up of pink man- 
ganèse — "the clearest case" of crossing he knows of. Finch testified 
that what the plaintiff's witnesses call the Jersey Blue on this level 
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is nothing but fault gouges, as does Wiley. Neither specifically refers 
to the pink manganèse mentioned by Irving. On the Elm Orlu 1,700 
levai a northeast crosscut from the Elm Orlu shaft to near the Black- 
rock west end line is claimed by plaintiff's witnesses to hâve eut near 
its face the Jersey Blue entirely through the Rainbow and south of 
it. Some development was donc by drift and raise. Defendant's 
witnesses are of contrary opinion. This crosscut, 600 feet long and 
in progress during the trial, cuts more than eight veins and five slips, 
of varying sizes, strikes, and dips. 

In référence to the Creden vein defendant's witnesses testified it 
united the Rainbow and Jersey Blue, and plaintiff's witnesses that it 
diverges from the Rainbow and is eut off by the Jersey Blue. So far 
as appears it is a strand of the Rainbow, diverges from the latter's 
north side in the Elm Orlu at depths of 1,000 to 1,200 feet, extends 
no farther east than crosscut 1,218 on the 1,200 level and the Black- 
rock west end line on the 1,300 level, strikes northwesterly under both 
daims, and unités with or is eut off by the Jersey Blue. It is not 
proven to unité with the Jersey Blue. Its apex is probably in both 
claims. Neither party seems much interested in it, and it is of little 
importance in itself, though careful investigation might hâve furnished 
light upon this issue. 

Taking into considération ail the évidence, the inspection, and the 
undefinable impressions received during the trial, the court is not per- 
suaded that by a prépondérance of the évidence it is proven that the 
Jersey Blue vein and the Rainbow vein unité. Consequently the find- 
ing must be and is that they do not unité. At the tunnel level the Jer- 
sey Blue ends 150 feet west of the Rainbow. The stockwork claimed 
to continue it, even if there, lias neither strike nor limits. It answers 
no définition of a vein. Apparently hère is one place where Finch 
found it necessary to some indefinite extent to characterize as vein 
what in his judgment is not vein. The sampler's conduct during the 
progress of the work speaks loudly. He found no vein matter or 
quartz for 53 feet in one drift and for 60 feet opposite in the parallel 
drift, when the ground was fresh and no timbering to obstruct his view. 
Plaintiff's évidence that hère is only country roc!< permeated with the 
joint and quartz seams common throughout the district is persuasive 
and superior in weight to that of the défendant. Defendant's conten- 
tion that the Jersey Blue is faulted by the Deadwood is not supported 
by the évidence. Some small slips are probably at or near the termina- 
tion of the Jersey Blue, but to correlate them with the Deadwood re- 
quires a séries of sweeping curves and projections unwarranted by 
any development upon the Deadwood there or below, and impossible 
in thèse premises. On the Elm Orlu 800 level, where union is next 
claimed, the Blackrock fault séparâtes the veins, and by Finch the 
union is placed in the slightly mineralized country in undeveloped ter- 
ritory between veins. The other points of developed union claimed are 
on the Blackrock 1,000, 1,200, and 1,300 levels, and in every instance 
by Finch, who alone purports to hâve perhaps seen them, are placed 
in the mineralized country between the veins. This is not union within 
the meaning of the statute. The veins hâve not merged and lost their 
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identity in the mineralized country between them, even if it is suffi- 
ciently mineralized to be classed as ore. Both veins are there distinct 
and within clearly defined walls. The mineralized country is not part 
of either vein, and, if ore, is, as Emmons testified, ore between the 
veins. 

The conditions at the Blackrock 1,300 level and the testimony in 
relation to their» are somewhat surprising. It is remarkable that dé- 
fendants witnesses said so little, not only in chief, but in rebuttal, of 
the appearance of the veins at the fîrst floor of the raise and in the 
walls of the stope. They, too, returned and reviewed the place about 
the time that plaintiff's witnesses first viewed it. Finch testified that 
in the raise and 25 feet above the level the veins ''are seen to be 
united," and bis colleagues testified they should come together at or 
blow the level. Finch previously testified the Jer.sey Elue branches 
wherever it approaches the Rainbow, so whatever he saw might hâve 
been a branch of the Jersey Blue departing from the raise, and which 
might be one of the strands plaintiiFs witnesses testified are in the 
workings below. Not only did défendant not lower the raise to dis- 
close the actual point of contact of the veins and their relation there, 
but the fîoor of the level and the west wall of the raise were obscured, 
so that none of even its own witnesses saw either. It is apparent that 
a very limited additional development, or even clearing away obstruc- 
tions, might bave furnished évidence to fully détermine the issue. 
This appears to be the most favorable point of approach of the veins 
to détermine the issue. In so far as the crossing of the veins is con- 
cerned, the évidence equally fails to persuade that they do. It is true 
that conditions and appearances in the raise of the Blackrock 1,300 
level tend to support the interprétation of plaintiff's witnesses, but 
not to the extent claimed by them. It is also true some of the plaintiff's 
witnesses testified definitely to and described crossings of the veins at 
points whereon défendant is wholly silent. And this is significant 
in this : It is obvious, and also admitted, that if the veins cross at 
any one point, they must cross at ail points, even though so obscurely 
as to be undùscoverable. But this is not so of union. Every appear- 
ance of union and merger may exist at many places, but if one point 
of crossing is proven, ail évidence of union avails nothing and the 
veins are proven to cross throughout. Healing and cémentation may 
destroy évidence of crossing in many places. Where the "Elue" frac- 
tures crossed the well mineralized east-west veins, in most places there 
was nothing to replace and the fractures healed. Only where there was 
yet unreplaced granité would there be much évidence of cross-veih 
structure. 

At the same time, there are so many slips and gouges in the Rain- 
bow, as well as out of it, so much transverse structure in the Rain- 
bow, and so much obstruction to the view, that it is easy for the ex- 
pert to be deceived, or to deceive himself , and to misinterpret geological 
phenomena there. "If you stand at just the right place," as Salis- 
bury puts it, may to some extent be taken figuratively as well as lit- 
erally. The Blackrock faults bave so complicated the situation that it 
is doubtful if the problem is capable of solution. Whether they 
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united or crossed, the movement along the Blackrock fault strands 
appears to hâve eut off and shifted the point of convergence of the 
veins at many, if not ail, places, and the original point may be undis- 
coverable, the continuity of the Jersey Blue destroyed. Emmons be- 
lieves the throw of thèse faults may hâve been in several directions 
and for as much as 200 feet either way. The Deadwood may indi- 
cate less throw. In thèse premises where veins cross as often or 
oftener than they unité, converging strike and dip are not presumptive 
of union. It is admitted "Blue" veins cross obscurely— that the Dead- 
wood does so. This latter crossing has been stoped by the défendant 
in connection with the Rainbow, but beyond the testimony that the 
crossing is obscure, there is little in évidence by way of comparison 
with the Jersey Blue at union or crossing and south of the Rainbow. 

[16, 17] In view of ail the circumstances, and that reasonable and 
learned men may honestly differ in their interprétation of geological 
phenomena in thèse premises, the court is constrained to say the évi- 
dence is in ec[uipoise ; and so the détermination is dictated by the bur- 
■den of proof. Even as défendant fails to prove the veins unité, so 
vvould plaintiiï fail to prove they cross, if the burden of proof vvas 
upon it. A principle of law, however, demands that the court shalî 
find that the veins do cross. Défendant allèges they unité and claims 
an estate by reason of it. Plaintiiï dénies they unité, and allèges they 
cross, and admits a différent estate in défendant by reason of it. 
Though défendant fails to prove the union, and the estate it claims, 
the law is it must be awarded the estate that plaintiiï admits or con- 
cèdes to it. And accordingly the iinding is that the veins cross, and, 
save at the intersection, défendant is entitled to ail ore bodies in the 
Jersey Blue south of the Rainbow and wherever it goes or where 
plaintiff admits it goes, if not otherwise found. The Rainbow strand 
easterly from the Blackrock discovery shaft extends about 400 feet 
east and to within 250 feet of the Blackrock east end line, where it 
is eut oiï by a northwest fault. Even at the discovery shaft it is east 
of any extralateral rights of plaintiiï. No discovery shaft was re- 
quired when the Blackrock was located. Both the Jersey Blue and 
the Rainbow were discovered when the location was made, or at 
least before the patent entry. Evidently the cropping of the two veins 
gave the appearance of one continuons east-we,çt vein and the location 
was made accordingly. Neither the Jersey Blue nor the Rainbow is 
a secondary vein. Both are primary. The Jersey Blue overlaps the 
Rainbow. Extralateral rights based on it extend east beyond where 
the like rights based on the Rainbow begin. Indeed, taking the course 
of the Jersey Blue where iîxed by plaintiiï south of the Rainbow, 
it is probable it crosses the Blackrock south side line east of the Elm 
■Orlu east end line. That the Rainbow crosses both side lines is not 
controlling. There can be but one set of end lines, and if the located 
end lines fix extralateral rights upon one vein, as they do upon the 
Jersey Blue, they irx them upon ail veins. 

[18] Although it is immaterial whether or not the easterly strand 
crosses the Blackrock east end line, it is observed that where it is eut 
■oiï by the northwest fault old stopes show it about 20 feet wide. From 
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the fault to the east end line the facts are much the same as from 
the Jersey Blue termination west of the discovery shaft and to the 
Rainbow on the tunnel level. This is another place where it woukl 
seem that Finch characterizes as vein what in his judgment is not vein, 
and to an indefinite extent. For défendant it is claimed conjugated 
quartz seams, stockwork, east of the fault and 250 feet to and across 
the east end line, are the continuation of the easterly strand of the 
Rainbow. Plaintiff contends the easterly strand has been eut off by a 
northwest fault, and that east of the fault is but country, with some 
quartz seams parallel to the fault, and some joint and other quartz- 
fiUed seams common to the country. Nothing- appears hère for the 
distance of 250 feet to satisfy the définition of a vein. Again is no 
strike or boundaries, save for some individual northwest quartz seams. 
This stockwork, if it exists, does not measure up to Salisbury's illustra- 
tion of interior stockwork on strike Connecting two separated segments 
of a vein. Hère the stockwork is claimed to extend 250 feet from the 
segment of the vein to the west, but no connected segment to the east 
appears. 

It is probable that the eastern segment of the easterly strand was 
faulted to the north and may appear in a trench north of the Black- 
rock north side line. And this may be the apex of the great ore 
bodies at depth in the easterly part of the Blackrock. Considering the 
évidence in connection with the patent presumption, it does not per- 
suade that the easterly strand crosses the east end line. 

[19] In the matter of the estoppel by deed claimed by défendant, 
in August, 1906, plaintiff executed to defendant's predecessor in in- 
terest an option to purchase "ail of the right, title and interest" of 
plaintifï "in and to the Blackrock quartz Iode mining claim — being an 
imdivided one-quarter thcreof." This was recorded October 31, 1906. 
October 26, 1906, plaintiff's directors adopted a resolution of sale to 
the optionee and authorizing its officers to exécute to him a deed of "an 
imdivided one-quarter interest in and to that certain quartz Iode min- 
ing claim known as the Blackrock quartz Iode mining claim ; * * * 
it being the sensé of the board of directors that said company shall 
convey * * * ail of the right, title and interest" it has "in and to 
the above described property." This was recorded May 1, 1907. Oc- 
tober 29, 1906, plaintiff executed to the optionee a deed reading that 
plaintifï — 

"does remise, release and forever quitelaim iinto the said party of the second 
part, and to liis successors forever, ail the right, title, interest, claim and de- 
maiid of the party of the flrst part in and to that certain portion, claim and 
mining right, title and property on those certain ledges, veins, Iodes or de- 
posits of quartz and other rock in place, containing precious metals of gold, 
silver and other metals, * * * the following described mining property, to 
wit: An undivided one-quarter interest in and to that certain quartz Iode 
mining claim known as the 'Blackrock' quartz Iode mining claim. * * * 
It heing the intention of the party of the flrst part to convey to the party of 
the second part ail Its right, title and interest in and to the above described 
property. Together with ail the dips, spurs and angles and also ail the 
metals, ores, gold, silver and metal-bearing quartz, rock and earth therein, 
and ail the rights, privilèges and franchises thereunto incident, appendant and 
appurtenant, or therewitli usually had and enjoyed; and, also, ail the estate, 
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right, title, interest, possession, clalin and demand whatsoever of the said 
party of the first part of, in or to tlie said premises and every part or par- 
ce! tliereof." 

November 1, 1906, the optionee and grantee in said deed conveyed 
ail received by virtue of it to others, who in turn conveyed to défend- 
ant. Defendant's contention is that in any event by this deed plaintiit 
conveyed one-quarter of any ore bodies beneath the Blackrock that 
apex in the Elm Orlu and also the like portion of any ore bodies be- 
neath the Elm Orlu that apex in the Blackrock and which otherwise 
might belong to plaintifï. To maintain this contention défendant ap- 
peals to Montana Mining Co. v. St. Louis Mining Co., 204 U. S'. 204, 
27 Sup. Ct. 254, 51 L. Ed. 444. But that case is distinguishable from 
this. There the deed was to settle litigation and was of a portion of 
the St. Louis claim, "together with ail the minerais therein contained." 
A vein apexing in said claim dipped under the deeded portion. And 
the court held that the segment of the vein under the deeded portion 
was "therein contained" and so was conveyed by the deed. Although 
the court rested the décision somewhat on the rule of common law, 
it seems clear that in any view the segment of the vein was in the 
deeded portion — was "therein contained"- — and within the intent of the 
deed. A vein apexing in a claim is in every part of that claim under 
which it dips. But in the case at bar there was no litigation to settle. 
Veins apexing in the Elm Orlu and to which that claim possessed 
extralateral rights were not in the Blackrock, though they dipped under 
its surface. Nor were they carved out of the Blackrock, for never 
were they in it. The property conveyed by the Elm Orlu patent was 
not a rectangular block to the center of the earth, but was such block 
with ail projecting veins apexing therein wherever they extended; 
and those projecting veins were as distinct and sépara te from the 
surface beyond the Elm Orlu under which they dipped as like sur- 
face projections nearly surrounded by adjacent property would be 
from it ; and no more in it in the former case than in the latter. Clear- 
ly, a deed of land and ail therein would not convey land projecting 
in and nearly surrounded by it. 

Suppose this deed was of warranty; would plaintiff be liable when 
the owners of other veins dipping under the Blackrock, of which there 
are doubtless some, assert their rights tliereto? Are those veins in 
the Blackrock? And if not, why are thèse of the Elm Orlu? The 
option was to convey the Blackrock only, not any part of the Elm 
Orlu. There is nothing to .show that the optionee had any knowledge 
plaintiff owned the Elm Orlu. The circumstances and the language of 
the deed warrant the construction that only the Blackrock and its ex- 
tralateral rights were within the intent of the parties. Giving effect 
to every one of the profuse words in the deed, this seems the right 
conclusion. The same is true of such portions of veins apexing in the 
Blackrock and dipping under the Elm Orlu. If the facts are such that 
by virtue of location and patent, not the Blackrock's extralateral rights, 
but the Elm Orlu's attached thereto, those portions were not in the 
Blackrock, but were in the Elm Orlu from the beginning. The claim 
oi estoppel fails. 



574 233 FEDERAL REPORTER 

It appears that each party has mined ore that is the property of the 
other, and accounting will be had. From the findings the conclusions 
and the decree are clear. Plaintiff is owner of and entitled to ail ore 
bodies in dispute (1) in the Rainbow vein throughout depth between 
the Elm Orlu west end line and a parallel line projected from the Rain- 
bow south wall apex crossing of the common side line; (2) in the 
Creden vein so far as its apex is within the Elm Orlu and between end 
lines there projected; (3) in the Pyle strand in so far as its apex is 
within the Elm Orlu and between end lines there projected. Défend- 
ant is owner of and entitled to ail ore bodies in dispute (1) in the 
Rainbow vein throughout depth east of where the Rainbow south 
wall apex crosses the common side line and the Elm Orlu end line 
there projected; (2) in the Creden vein in so far as its apex j;s. within 
the Blackrock and not within Elm Orlu end lines projected where the 
Creden vein apex départs from the Elm Orlu ; (3) in the Pyle strand 
in so> far as its apex is within the Blackrock and east of the Elm Orlu 
end line or the end line projected where the Pyle apex crosses the com- 
mon side line ; (4) in the Jersey Blue vein throughout depth save where 
it crosses the Rainbow vein between the Elm Orlu west end line and 
the end line projected at the Rainbow south wall apex crossing of 
the common side line. Each party will pay its own costs. 

A great chancellor once said that the test of a good decree was 
that it satisfied neither party. If that quality attaches to this décision 
some consolation ought to be found in the reflection, not of influence 
in the décision, however, that each party is awarded everything and 
deprived of nothing that, apparently, it thought itself entitled to until 
recently. 

Upon accounting had, défendant waived in respect to its ores taken 
by plaintiiï. It appears defendant's taking of plaintiff's ores was con- 
tinuons from March, 1910, to May, 1913, both inclusive. The place 
was the Blackrock 1,200, between the Blackrock west end, and the 
.301 plane established at the Rainbow apex crossing of the common 
side line, and from said vein where bisected on strike by said side line. 
In 1910 there were no vi'orkings above that point that served to déter- 
mine what vein (and where was its apex) was being mined by défend- 
ant. 

Plaintifï having access at ail times to defendant's workings with its 
consent, in June, 1910, observed défendant was taking said ores from 
beneath the Elm Orlu, and claimed a trespass. Later inspection dis- 
closed like taking by défendant from beneath the Blackrock. At some 
time subséquent to March, 1910, plaintiff took some of defendant's 
ores from the same vein beneath the Blackrock. A controversy arose 
in respect to ail said ores and more, and was the subject of discussions, 
negotiations, understandings, and agreements between the parties. In 
March, 1912, they agreed that "to facilitate the settlement of the con- 
troversy as to the ownership of said ores and ore bodies from which 
ore has been extracted, if any, by either of the parties hereto, and to 
provide a reasonable length of time within which the parties may ne- 
gotiate, * * * and endeavor to complète a settlement as to the 
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ownership" of "ores heretofore extracted, * * * and which ma}' 
hereafter be extracted," and of ore bodies, they would for three years 
waive the plea of limitations in any sviits involving said ores and ore 
bodies. In July, 1912, "to afford both * * * ample opportunity 
of determining the disputed matter to the satisfaction of both," and 
without waiver of rights or acknowledgment of claims, they agreed 
upon certain areas within which neither would extract ores until by 
exploration work they might détermine the location, extension and 
apices of the ore bodies "as soon as we can conveniently do so," both 
privileged to do development work and to inspect therein, and that "a 
record of the tonnage of ail ores extracted and the assay values there- 
of shall be kept by both companies for the purpose of accounting for 
the same after the ownership of such ores shall hâve been determined." 

Later in the same month, to détermine the location, position, and 
apices of the veins and ore bodies and to facilitate the settlement of the 
disputes, they agreed that each with diligence would do certain devel- 
opment for and at the expense of the other. Development work pro- 
gressed, and in July, 1914, so far determined "the disputed matter 
to the satisfaction" of plaintifï, but not défendant, that plaintiff com- 
menced this suit. The next month, in lieu of injunction pendente lite, 
for économie reasons, and not by way of limiting rights or admitting 
claims, they agreed upon areas wherein neither would mine, and areas 
wherein each might mine to the exclusion of the other, expressly stip- 
ulating that each was given the right pending suit to mine ore bodies 
claimed by the other, each to keep account of ore mined and places 
where, to be furnished the other on request, that the agreement would 
endure until decree herein, and that prior understandings and agree- 
ments in référence to reciprocal development work would continue. 

[20] Neither party demanded accounting prior to suit, and each 
demands it from the other, in the pleadings herein. During the ac- 
counting and now it is plaintifif's contention that, in so far as the ores 
are concerned, the suit is for damages for conversion of personal prop- 
erty. Défendant urges that it is for accounting in equity for the val- 
ue of portions of realty severed and removed. This is material, in 
that by reason of the advance in the price of zinc, due to the war. 
the award to plaintifï might be about 1,000 per cent, greater under its 
theory than under defendant's. The décision heretofore is not accur- 
ate in its characterization of the suit. Both parties alleged ownership. 
unfounded adverse claims beclouding title, underground trespasse.s 
and removal of ores (secretly and willfully, plaintiff allèges ; wrong- 
f ully, défendant allèges) ; that the amount and value of such ores 
can be ascertained only by discovery and accounting ; and that the 
adversary threatens to and will, unless restrained by the court, re- 
move and couvert ail ores, or the value thereof, infiicting irréparable 
damage. The prayers are to quiet title, to enjoin assertion of adverse 
claims, to enjoin further entry and mining and taking ores, that the 
adversary "be required to account for ail ores" taken, and the com- 
plainant hâve "decree for the value" of such ores wrongfuUy taken, 
and for other and further relief. The suit, in so far as the ores are 
concerned, is not for damages eo nominee, but for accounting for the 
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value of ores taken. Neither in form nor theory is it for damages for 
conversion of ores as personal property. And plaintiff, having elected 
its remedy, cannot now, dazzled by the possibilities perceived in the 
subséquent spectacular rise of zinc, choose another, that does violence 
to its bill of complaint. 

[21] Furthermore it is doubtful îf conversion of ores is made out. 
Certainly it is not in respect to those taken subséquent to the agreement 
of July, 1912 — a compromise agreement. When disputed property is 
in part taken by both claimants under an agreement that, when owner- 
ship is determined "to the satisfaction of both," an accounting and 
settlement will be had, the taking is not conversion, it sounds in con- 
tract, is lawful, resembles mutuum of Roman law, in légal contem- 
plation is a sale at common law, and the only remedy is to détermine 
ownership and compel the promised accounting. The conduct of the 
parties and ail other évidence are persuasive that the difficulties in the 
way of a détermination of ownership of the ores induced an under- 
standing for mutual advantage, labor and aid to that end, pending 
which both might mine some of the ores, dispose of them with other 
of their own, and, ownership determined, accounting would be had 
in respect to ail ores taken whether before or after the agreement of 
July, 1912, a balance struck and paid. The stipulation in said agree- 
ment that it was without waiver of rights and without acknowledg- 
ment of claiins cannot refer to taking and accounting for ores as 
therein agreed, and seems of superfluous precautionary words re- 
lating to the disputed ownership and not to remédies. As this view 
bas not been urged, and is unnecessary to the décision, it may be left 
hère. 

In déférence to the argument herein it may be observed that though 
in equity relief is limited to compensation, and damages in the sensé 
understood at law are not determined and allowed, save where a 
court sitting in equity is so authorized by some statute (see Root v. 
Railway Co., 105 U. S. 215, 26 L. Ed. 975; 2 Dan. Ch. *1080), yet in 
view of the duty to herein administer local law (see Railway Co. v. 
Telegraph Co., 234 U. S. 376, 34 Sup. Ct. 810, SSL. Ed. 1356; Trust 
Co. v. Krumseig, 172 U. S. 358, 19 Sup. Ct. 179, 43 L. Ed. 474) no 
reason is perceived why the local statute authorizing the injured party 
to elect the highest value between conversion and décision, creating 
a substantive right, should not be applied herein, had conversion been 
counted on and maintained. 

[22] The ores taken by défendant aggregate 31,825 tons. Plaintiff 
admits those taken from beneath the Blackrock were taken in honest 
belief that défendant owned them, but contends otherwise in respect 
to those from beneath the Elm Orlu. This contention is founded upon 
the presutnption that ores beneath a claim are presumed to be of that 
claim, in the absence of proof that they are in a vein apexing without 
it. In the face of the admission the contention fails. At the time 
when taken the ores were known to be of a single vein and at places 
where the same portion of the apex would control the ownership of 
a!l of them, Hence défendant, honestly believing it owned the ores 
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beneath the Blackrock, obviously likewise believed it ovvned those 
beneath the Elm Orlu. 

[23] In accounting in equity for portions of realty served and 
appropriated under honest belief of ownership, no other injury ap- 
pearing, the award to the owner is the value in situ. This is arrived 
at in the case of ores by deducting the reasanable cost of mining and 
marketing or reducing to money, or what it cost the trespasser, if 
less, from the amount that ought reasonably to hâve been then re- 
ceived for or from them ; the balance being their value in situ and the 
award to the owner. See Guffey v. Smith, 237 U. S. 101, 35 Sup. Ct. 
526, 59 L. Ed. 856, In this case the ores contained 20.5 per cent. 
zinc, 6 oz. silver, and 40 cents gold per ton. The parties are in accord 
that in the then state of the science of treatment of like ores, 65 
per cent, recovery and 48 per cent, concentrâtes, was reasonably good 
practice. Plaintifif claims to hâve done better in treating like ores, 
and défendant slightly less in treating thèse ores. This reasonable 
resuit, in view of the law aforesaid, is the basis of recovery herein. 

Défendant mined and milled the ores in connection with opérations 
of which thèse ores were about 7.6 per cent. Allowances to défend- 
ant are, per ton of ore, $2.33 for mining, 17 cents for freight to mill, 
$1.19 for milling, and $2.06 for freight to the nearest purchasing 
smelter. For gênerai expenses nothing is allowed, in that ségréga- 
tion is impossible, and nothing appears to show that défendant ex- 
pended anything during the trespass that it otherwise would not. For 
instance, engineers, firemen, supervision, office help, shaft repairs, 
pumping, power, air, etc., were doubtless not appreciably increased. 
The theory of allowances is that the trespasser expended what the 
owner otherwise would hâve. But hère, aside from direct mining and 
milling and freight, none such was expended. 

[24] To illustrate, the defendant's drifts and sill floors will not 
relieve plaintifï from duphcating them to reach the same place and 
mine the balance of the same ore body. No freight to mill can be 
allowed beyond what it would hâve cost plaintiff to transport the ores 
to its own mill. The suit is for compensation to plaintiff, not to de- 
fendant ; otherwise, if défendant transported to mill so far that freight 
absorbed ail profit, plaintiff would be without remedy. The price re- 
ceived for the concentrâtes from the smelter equaled 82 cents per ton 
crude for ail metals save zinc, and $105,118 for the zinc therein. The 
zinc values are arrived at by Computing the values of the ores mined 
in each month, at the average price of zinc when reaching market the 
succeeding month, at the rates then pâid by the smelter for concen- 
trâtes of the recovery and grade aforesaid. Simple interest is award- 
ed on ail amounts thus found, from the date of sale to that of this 
décision. The total award is $177,707.40. 

[25] Plaintiff 's claim for the values in the mill tailings which de- 
fendant did not save is disallowed. Though valuable now, had they 
been saved, they added nothing to the value of the ores when taken. 
In the then expérimental state of the science in respect to thèse ores, 
no buyer would hâve taken the possibilities of the tailings into account 
2.53 F.— 3T 
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in fixing a purchase price for the ores, in so far as increased price is 
concerned. 

[26] In the matter of the decree the case was virtually reargued 
in relation to the Creden vein and Pyle strand. Both parties con- 
tend that definiteness requires that the court fix where the Creden 
apex crosses the common side Hne. Plaintiff also contends that for 
the same reason the court should find that the apex of the Pyle strand 
is in the Elm Orlu, at least as far east of the Rainbow as the Pyle 
raise, while défendant contends the finding should be that no part of 
the Pyle strand apex within the Elm Orlu extends farther east than 
the 301 plane. The findings heretofore made will stand. 

A decree should be as definite as the case admits of, and it is be- 
lieved that a decree conforming to the findings is sufficiently so herein. 
The évidence demonstrates that the Creden apex is in both Elm Orlu 
and Blackrock, but does not disclose the point where it crosses the 
common side line. The same may be true of the Pyle strand. A de- 
cree that each party is entitled to so much of said veins as lies within 
the determined end line planes projected where the apices cross the 
common side line, can be made certain by following the apices to the 
crossing. 

True, the parties may later dispute the point of crossing, and so new 
litigation arise to identify, to détermine it — the boundary line; but 
that is no more than is probable in respect to the Rainbow, the apex 
crossing of which is determined. At 100 places where the Rainbow 
dips beneath the claim not having the apex, what is the Rainbow, 
where is the bounding wall, what is ore in the Rainbow, and what 
adjacent, but without it, may furnish the subject-matter of a hundred 
suits. A decree may quiet title on a vein but partly developed, on 
presumptions, f rom end line to end line, which later may be found to 
cross side lines and between the same parties require new litigation 
to identify and fix the point of crossing. Other like situations may 
be conceived. The inhérent nature of the property involved must 
be had in mind. 

It must be noted the suit is not confined to spécifie ore bodies, but 
by défendant at least, by virtue of its claim of estoppel by deed, was 
broadened to involve every part of the Elm Orlu — every vein apexing 
in the Elm Orlu, unknown as well as known, that may dip beneath the 
Blackrock. There are unknown veins within the Elm Orlu; that is, 
many veins the development of which is too slight to admit of defi- 
nitely fixing where on strike they cross the Elm Orlu boundaries, or 
where they dip, as undoubtedly some of them do, beneath the Black- 
rock. Doubtless, too, are veins wholly unknown in unexplored Elm 
Orlu territory. Is not plaintiff entitled to a decree quieting its title 
to ail such veins in so far as their apices may be found to be within 
the Elm Orlu bounding planes fixed or projected, and that may be 
found to dip beneath the Blackrock? Is not such a decree sufficiently 
definite in view of the circumstances ? It is believed the answer must 
be in the affirmative. And the decree will be as deûnite as the patent 
that conveyed such veins as a part of the Elm Orlu to plaintifif. 

The Pyle strand undoubtedly apexes in the Elm Orlu, and since it 
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unités with the Rainbow beneath the Blackrock at the 1,100, vvhereof 
the controlling portion of the apex is yet unknown, it may at depth 
further unité where the controlling apex will be found in the Elm 
Orlu; and a decree foUowing the findings will protect the rights of 
both parties. Even as it is not known to what extent the Pyle dips 
beneath the Blackrock, it is not known to what extent the Rainbow 
east of the 301 plane dips beneath the Elm Orlu. 

A decree conforming to the findings and quieting each party's title 
to ail veins apexing in its claim, wherever they dip, would not be im- 
paired, should deeper development disclose union of veins owned by 
them respectively. For at the union the junior location's vein would 
be at an end, and below would be only the senior location's vein. Some 
of the like difficulties attendant upon apex litigation are noted in Keely 
V. Mining Co., 169 Fed. 603, 95 C. C. A. 99. 

Decree accordingly. 



UNITED STATES ex rel. WILLIAMS v. SEUFERT BROS. CO. 
(District Court, D. Oregon. May 1, 1916.) 
No. 6766. 

1. Indians <S=»3 — Construction of Tkeaty — Fisiiing Rights. 

In 1855 the United States concluded treaties witli the différent Indian 
Tribes occupying the territory now comprisiug the states of Washington 
and Oregon, by which it sought to extinguish their title to ail the land 
in sueh territory excepting that included within the réservations therein 
delimited. The boundaries between the lands claimed by the différent 
tribes were indeflnite, and those fixed by the treaties were more or iess 
arbitrary. The tract ceded by the Yakima tribes by the treaty of June 
9, 1855 (12 Stat. 951), was bounded on the south by the Columbia river. 
Such treaty reserved to the Indians the right of taking flsh "at ail usual 
and accustomed places in common with the citizens of the territory." 
Held, that such provision should not be construed as limîted in its appli- 
cation to places within the boundaries of the land ceded, and that the 
right thereby secured to the Indians extended to their usual and accus- 
tomed flshing places on the south side of the Columbia river. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 5-T, 11 ; Dec. Dig. 

2. Tbeaties <S=57^RtrLES or Construction. 

Treaties, like contracts, must be construed as a whole to aseertain their 
true meaning and intendment. 

[Ed. Note. — For other cases, see Treaties, Cent. Dig. § 7; Dec. Dig. 

3. Indians <©=>3 — Treaties — Rules of Construction. 

A treaty with Indians should be construed as nearly as may be ascer- 
tained as the Indians understood it, and they should be given the benefit 
of any doubt as to the meaning of its provisions. 

[Ed. Noté. — For other cases, see Indians, Cent Dig. §§ 5-7, 11; Dec. 
Dig. ®=j3.] 

4. Indians (2=6 — Status — Termination of Government Guaedianship. 

An Indian who, although he received an allotment on a réservation 
which he still holds, has ceased to live on the réservation, has acqulred a 

^=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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homestead on whlch he résides, and has adopted the habits of civilized 
life and become a citizen by virtue of Act Feb. 8, 1887, c. 119, § 6, 24 Stat. 
390, is no longer a ward of the government in such sensé tliat ttie United 
States may maintain a suit to protect fisliing right claimed by him under 
a treaty witli the tribe of whlch he was a member. 

[Ed. Note. — For other cases, see Indlans, Cent. Dig. § 12; Dec. Dig. 
<&=>e.] 

5. Indians <S=3 — Tkeaues — Fishing Bights. 

Indians, glven by treaty the right of taldng flsh at ail usual and aceus- 
tomed places, are not limited In fishing at such places to niethods used by 
them In times before the treaty, but may adopt and use any modem 
method. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 5-7, 11 ; Dec. Dig. 
©=3.] 

In Equity. Suit b}' the United States, as trustée and guardian of 
the Confederated Tribes and Bands of Yakima Indians and as trus- 
tée and guardian of and on the relation of Sam Williams, against 
Seufert Brothers Company. Decree for complainant as guardian of 
Yakima Tribes, and dismissed as to relator Williams. 

Clarence L. Reames, U. S. Atty., and Robert R. Rankin, Asst. 
U. S. Atty., both of Portland, Or. 

R. R. Butler and Bennett & Galloway, ail of The Dalles, Or., for 
défendant. 

WOLVERTON, District Judge. [1] This is a suit first institut- 
ed by the United States of America, on the relation of Sam Wil- 
liams, against Seufert Bros. Company, a corporation, to establish 
ancient fishing rights at a place described as : 

"That certain portion of the rocks whlch, at low water, constitute the south 
bank of the Columbia river opposite lot No. 3, In section 36, township No. 2, 
north of range 13, east of the Willamette Meridlan, in the county of Wasco, 
State of Oregon." 

By leave of the court first had and obtained, the bill of com- 
plaint was amended so as to make the United States of America, as 
trustée and guardian of the confederated tribes and bands of Yakima 
Indians, and as trustée and guardian of and ex rel. Sam Williams, plain- 
tiflf, against Seufert Bros. Company, a corporation, défendant. Be- 
ing so amended, the further allégations with référence to the locus 
in que of the fishing ground are as f ollows : 

"Wlth the increased commercial fishing on the Colunïbla river, the places 
for the Indlan flslilng became very confined and narrowed in thelr limlts, and 
a partlcular fishing place now claimed by this plaintiff In the behalf and for 
the benefit of the Yakima Nation of Indians and the most récent and consist- 
ent user, Sam Williams, is particularly described as follows, to wit: That 
certain point situated 28.53 chains north and 12 chains west of the quarter 
section corner between section 1, in township 1, and section 36 in township 2, 
both townships north of range 13 east of the Willamette Meridian in the 
county of Wasco, state and district of Oregon. 

"Said place Is further identlfled as the usual place where Sam Williams, as 
a Yakima Indian, was accustomed to fish wlth dip net and scow flsh wheel 
for several years last past, and where this Indian has driven iron pins in the 

<S=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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rocks to whlch to anchor his scow flsh wheel to the south bank of the Coluni- 
bia river, and where the letter and figures 'O 34' are niarked on the rocks, the 
samfe being the number of the flshing Ucense issued by the state of Oregon to 
Sam Williams for the flshing season of the year 1913. 

"This flshing place, as In this paragraph generally and particularly de- 
scribed, was, at the time of sald treaty, always has been, and now is, one of 
the usual and aecustomed places to vvhich Indians belonging to one or m'ore 
of the confederated tribes and bands of Indians of the Yakima Nation hâve 
continually resorted for the purpose of securing flsh, and which place v?as 
secured to them for their use and benefit, and which place said tribes and 
bands of Yakima and their Indian représentatives hâve flshed according to 
their customs and by more civilized methods except when prevented by high 
water, by the construction work of the United States government in widening 
the thannel of tlie Columbla river at this point, or by the threats and acts of 
the deiendant conipany, its offlcers, agents, and employés, as hereinafter par- 
ticularly set forth and complained of." 

Under the testimony, the locus in quo was considerably extended 
so as to comprise the entire point known by thd Indian tribes as 
Kum-sucks, reaching from below the point where Sam Williams 
had his wheel set in the years 1910, 1911, 1912, and 1913, and where 
he attempted to maintain it in the year 1914 as against the claim 
of the deiendant company, around the point up the river to and even 
beyond a point where Henry Gulick or his wife claims to own and 
possess, including the location where Peter Jackson, an Indian, has 
for a time and does now maintain a fish wheel. The description is 
perhaps broad enough to suggest an inquiry as to the ancient fish- 
ing rights of the confederated tribes of the Yakima Indians to the 
entire point known as Kum-sucks, whether it be immediately at the 
point or for a stretch around and below or around and above such 
point. Such, therefore, will be the présent inquiry. 

To sustain the fishing rights, it is further alleged, in effect, that 
from time immémorial there hâve been and now are maintained by 
the confederated tribes and bands of Yakima Indians now settled 
upon the Yakima Indian Réservation in the state of Washington 
usual and aecustomed fishing places which, by treaty régulations, be- 
long to such tribes and bands as of right, and to which they "are 
entitled to resort for the purpose of gathering fish for food and 
domestic and other uses." 

On June 9, 1855 (12 Stat. 951), the gênerai government made and 
entered into a treaty with the following named confederated tribes 
and bands of Indians occupying lands in Washington territory, to wit, 
Yakima, Palouse, Pisquouse, Wenatshapam, Klikatat, Klinquit, 
Kow-was-sav-ee, Li-ay-was, Skin-pah, Wish-ham, Skyiks, Oche- 
chotes, Kah-milt-pah, and Se-ap-cat, who, for the purposes of the 
treaty, were considered as one nation under the name of "Yakima," 
with Kamaiakun as its head chief . 

By article 1 said confederated tribes and bands ceded to the gov- 
ernment certain territory specifically described by metes and bounds. 
Among other courses, the following are prescribed : 

"Thence, in a southwesterly direction, to the Columbia river, at the western 
extremity of the 'Big Island,' between the mouths of the tJmatilla river and 
Butler creek ; ail which latter boundaries separate the above confederated 
tribes and bands from the Walla-Walla, Cayuse, and Umatilla tribes and 
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bands of Indians; thence down the Columbia river to mldway between the 
mouths of White Salmon and Wind rivers ; thence along the dlvide between 
said rivers to the main ridge of the Cascade Mountains; and thence along 
sald ridge to the place of beginuing." 

Article 2 reserves from the territory described by article 1 a spé- 
cifie tract for the exclusive use and benefit of such confederated tribes 
and bands of Indians as an Indian réservation. 

By article 3 : 

"The exclusive right of taklng fish In ail the streams, where runnlng 
through or bordering sald réservation, is further secured to said confederated 
tribes and bands of Indians, as also the right of taking flsh at ail iisual and 
accustomed places, in common wlth the citizens of the territory, and of 
erecting temporary buildings for curing them ; together wlth the privilège of 
hunting, gathering roots and berries, and pasturing thelr horses and cattle 
ùpon open and unclaimed land." 

By the eighth article said confederated tribes and bands of In- 
dians acknowledged their dependence upon the government of the 
United States. 2 Kappler's îndian Affairs, Laws and Treaties, 524. 

The fîrst and most important question of légal import to be deter- 
mined is whether, by intendment of the treaty, the usual and accus- 
tomed fîshing places of any of thèse confederated tribes or bands of 
Indians situated on the south bank of the Columbia river opposite the 
territory ceded, if they had such so situated, were reserved for their 
use and benefit. 

The question dépends for its solution entirely upon the construction 
of the treaty. It is urged with strong persuasion that the government 
and thèse tribes of Indians were dealing alone with the territory ceded, 
and none other, and that, when the right of taking fish at ail usual 
and accustomed fishing places was reserved, référence was had to 
such fishing places as were comprised by the territorial boundaries 
of the ceded domain. This would be true, undoubtedly, had the two 
parties been citizens of equal expérience and intelligence, and had 
the government not been seeking in a sensé to encompass the guardian- 
ship of thèse untutored races, where the broadest scope of good f aith 
and fair dealing should always, as in like and similar conditions, be 
exercised. 

[2] Treaties, like contracts, must be taken by their four corners, and 
construed as a whole, in order to ascertain their true meaning and in- 
tendment. Furthermore, it is helpful to put oneself in the place of 
the contracting parties, and view their situation and surroundings, and 
read the minds, if possible, that formulated and finally concluded the 
articles which they hâve made their own by their signatures. 

On the same day that the Yakima treaty was concluded, to wit, June 
9, 1855 (12 Stat. 945), the government concluded another treaty with 
the Walla-Walla, Cayuse, and Umatilla tribes and bands of Indians 
for çeding territory contiguous in part to the territory ceded by the 
Yakimas, and containing a like stipulation respecting the right of tak- 
ing fish "at ail other usual and accustomed stations in common with 
citizens of the United States." 2 Kappler's Indian Afïairs, Laws and 



tJNITED STATES V. SEUFEET BKOS. CO. 583 

Treaties, 521. And a little later, on June 25, 1855 (12 Stat. 963), the 
government concluded a treaty with the tribes and bands of Indians 
of Middle Oregon, whereby such Indians ceded to the gênerai govern- 
ment the territory lying to the south of the Columbia river opposite the 
Southern boundary of the lands ceded by the Yakima nations. 2 Kap- 
pler's Indian Affairs, Laws and Treaties, 536. 

The territory ceded is bounded in part by a description, "commenc- 
ing in the middle of the Columbia river, at the Cascade Falls," and 
running thence southerly, etc., to the headwaters of VVillow creek; 
"thence down stream to its junction with the Columbia river; and 
thence down the channel of the Columbia river to the place of begin- 
ning." This treaty contained, also, a stipulation to the efïect that the 
Indians should hâve the right to take fish "at ail other usual and ac- 
customed stations, in common with citizens of the United States." 

Other treaties were concluded about the same time, namely, with the 
Nez Perces and other tribes, ceding lands further to the east as well 
as further to the west. So that it can readily be seen that the broad 
purpose of the government was to conclude équitable and lasting trea- 
ties, if possible, with ail the tribes and bands of Indians in the North- 
west, so as to extinguish the Indian title to ail the lands in the country 
not set apart to the Indians for reserves, and to open up the same more 
fully to gênerai settlement and occupancy. The Indian tribes did not 
themselves occupy definite territory with fixed and exact boundaries, 
and it is without doubt that the différent tribes commingled more or 
less, and roamed about, in their hunting and in the chase, over the 
demesnes one tribe of another. And so of their fishing — there was 
no monopoly by any one tribe of any spécifie and fixed territory. 

The tribes and bands were very numerous, and it was most con- 
venient to treat with them in groups, as their settlement in definite 
locations could be agreed upon, and the combined territory of the 
groups relinquishing title was comprised by one boundary. In this 
wise, taking them by groups, ail the territory was covered by relin- 
quishment of Indian title. The group boundaries were consequently, 
in many instances at least, made contiguous, and they very naturaliy 
only followed in a gênerai way the very gênerai idea that the Indians 
had of their territorial délimitations. 

Now, it cannot be predicated of the Indian mind in those early 
times that particular stress was laid upon any précise or exact bound- 
ary line as a délimitation of ceded territory ; nor was it of especial con- 
cern to the gênerai government, as its ultimate object was to obtain a 
cession of the Indian title to ail Indian territory, and that within a 
comparatively short compass of time, so that great emphasis cannot 
be ascribed to any idea of absolute exactness in establishing the délim- 
itations of ceded territory. It was not a thing, under the conditions 
then existing and in view of the matters in contemplation, of very 
great essentiality to either party to the treaties being negotiated. The 
Indians were giving up ail they had for a lesser area, with enlarged 
rights pertaining thereto, and the government was getting relinquish- 
ment of the Indian title to ail public lands. 
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[3] Now, with this premise in view, we may the more confidently 
discuss the meaning and intendment of the clause "ail usual and ac- 
customed places." "AU," of course, is a term of very broad signifi- 
cance, and it must be limited by the context and by the understanding 
that the Indians probably had of it at the time the treaty was con- 
summated. Mr. Justice McKenna, in United States v. Winans, 198 U. 
S. 371, 380, 25 Sup. Ct. 662, 664 [49 L. Ed. 1089], bas made use of 
this significant language: 

"And we hâve said we will construe a treaty with the Indians as 'that un- 
lettered peoide' understood it, and 'as justice and reason demand in ail 
cases where power is exerted by the strong over those to whom they owe care 
and pi'otection,' and countorpoise the ineyuality 'by tlie snperior .lustice which 
looks only to the substance of the right without regard to teehnical rules' " — 
citing Choctaw Nation y. United States, 110 U. S. 1, 7 Sup. Ct. T5, 30 L. Ed. 
306, and Jones v. Meehan, 175 U. S. 1, 20 Sup. Ct. 1, 44 L. Ed. 49. 

The clause giving the exclusive right of taking fish in ail streams 
where running through or bordering on the réservation is immediately 
followed by the words, "as also the right of taking fish at ail usual and 
accustomed places, in coninion with the citizens of the territory." No 
particular stress can be laid upon the words "citizens of the territory," 
as other lands were being ceded out of the same territory by ot' ir 
tribes ; and then, by référence to the treaties made with the Waaa- 
Wallas, Cayuses, and Umatillas, and the Central Oregon tribes, it 
would seem that "citizens of the United States" were probably intend- 
ed. By the former part of the clause, the right of taking fish was de- 
fined by exact limitations, while in the succeeding part the right is ex- 
tended to ail usual and accustomed places. To the Indian mind this 
would comprise ail places where they were wont to take fish. They 
would not stop to consider any limitation of the territory they were 
then ceding to the government. It would probably not occur to 'the 
Indians tliat the circumstance of territorial boundary would bave any- 
thing to do with it, since, to their mind, ail such places were being re- 
served for their benefit anyway. Quite true, some famous chiefs par- 
ticipated in negotiating thèse treaties ; but none of them were trained 
in the art of drawing contracts, nor were they adepts in the exact use 
of a language with which they were not familiar. It may well be that 
they had no intention of depriving themselves of a right to resort to 
any fishing places where they had previously been wont to fish, and 
they are in justice and right eiititled to the benefit of any doubt on 
that subject. 

The Indians could not be supposed to know the rule of law that the 
thing excepted or reserved must be out of the thing granted, and hence 
but little weight must be ascribed to such and like rules in dealing with 
this unlettered and untutored race of people. 

It is true, also, that the limitations of the territory ceded by the Mid- 
dle Oregon Indians conf orms with the boundary of the territory ceded 
by the Yakima Indians. But this again is referable to the Indian mind 
for construction, and so it is that the Columbia river as a boundary 
may not mean as much to them as to the mind of the superior white 
man. 
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One of the conditions attending the negotiations of such treaties is 
the fact, which I deem has been f airly established by the testimony, that 
the Indians f rom one side of the river were accustomed to cross to the 
other side for taking fish, and vice versa, and thus the Indians of either 
side were accustomed to resort to the usual places of taking fish upon 
the other side. They intermarried and intermingled freely, and the 
Indians of one side neither claimed nor asserted any monopoly of the 
fishing places as against the Indians on the other side of the river, and 
ail, whether f rom the one side or the other, seem to hâve had free ac- 
cess and recourse to the fishing places wheresoever located. In the 
nature of things, ail could not fish at the same time, but they came 
and went as their wants were satisfied. One Indian likened the river to 
a great table where ail the Indians came to partake. It is related es- 
pecially of the Wish-ham Tribe, though few in number and occupying 
but small territory on the Washington side, that they spoke the lan- 
guage of the Wascos, that the two tribes intermarried freely and were 
interrelated, and that they were wont freely to pass from one side of 
the river to the other, and to take fish at the ancient and usual fishing 
places upon either side, treating such fishing places at ail times as com- 
mon property or possession, to which ail had a right in common to re- 
sort. The Wish-ham Tribe, we may be reminded, is one of the con- 
tracting parties to the Yakima treaty. So that, taking into view the 
context of the treaty, the parties contracting, the nature and subject-mat- 
ter, the conditions existing at the time, and the circumstances attend- 
ing the negotiations, I am persuaded that, by intendment, the usual and 
accustomed fishing places on the south side of the Columbia river to 
which the confederated tribes and bands of Yakima Indians, or por- 
tions of them, were wont to resort, were included by its terms. 

The next question is one of fact, which is, whether Kum-sucks was 
a usual and accustomed fishing ])lace for any of the confederated tribes 
and bands of Yakima Indians entering into the treaty with the gênerai 
government of June 9, 1855. The testimony on the subject is so vo- 
luminous that it is quite out of the question to attempt to review or 
analyze it. I can do no more than set forth gênerai conclusions. 

Many witnesses hâve testified to the gênerai fact that the Wish-hams 
and other Indians from the Washington side, including Yakimas, from 
a very early date came over every year, and from year to year, to fish 
at Kum-sucks. Kum-sucks has relation to the particular point of rocks 
from which the Indians fished. Wah-sucks denoted the camping place 
of the Indians, which was located back and inland of the point of rocks, 
and both are referred to by the Indian witnesses, sometimes inter- 
changeably. Wah-sucks signifies "lone tree," taking its name from a 
pine or fir tree which formerly stood near or at the place. Kum-sucks 
was a somewhat earîier fishing place than others farther up the river, 
and the Indians would resort to it at the earliest opportun ity for catch- 
ing fish to supply themselves with f ood. 

At the preliminary hearing for an injunction, it was strongly con- 
tended that the Indians could not cross the river in the near vicinity 
because of the turbulency of the stream ; but the testimony on the final 
hearing was of such a character as to dissipate any doubt on the sub- 
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ject. There was one crossing just above and qnite near the point, and 
two or three others not far above; and besides Indians crossed some 
distance, even miles above, and came down on the south side of the 
river to the point, and others were wont to cross at The Dalles and go 
up the river to reach it. 

It is still maintained, however, that the point was not, and never 
was, a usual and accustomed place for the Indians to fish, and much 
testimony of a négative character has been adduced to substantiate the 
position. The testimony, on the other hand, of an affirmative nature, 
however, persuasively establishes the fact of the existence of a usual 
and accustomed fishing place at Kum-sucks; and this having due re- 
gard for the signiiicance of the terms "usual" and "accustomed." The 
Wish-hams from the north side fished mostly at the point; and the 
Skins and some Yakimas and still others were wont to make that a 
resort for catching fish. They not only fished there regularly and con- 
tinuously during the fishing seasons, but they camped at Wah~sucks 
and constructed platforms and houses in which to dry and cure their 
fish, through this means preparing it for winter use, and in due time 
the Indians from the north carried away their fish to their habitations 
upon the other side of the river. The Indians from the south, and 
especially the Wascos, made the place a rendezvous for fishing, even to 
the extent of establishing and maintaining for a long space of time an 
Indian village at Wah-sucks, and to this day some of their huts and 
habitations still remain. The Indians both from the south and from the 
north habitually for many years resorted to this place for the purpose 
of taking fish for food purposes. 

I take it that the fact that Kum-sucks was a usual and accustomed 
fishing place, not only for the South bank Indians but for the North 
bank Indians as well, and especially for the Wish-hams and Skins and 
others of the Yakima confederated tribes, has been fairly well estab- 
hshed, and so hold. 

[4] Another question presented is whether Sam Williams is a ward 
of the government in the sensé that the government is required to or 
should interpose in his behalf to protect any fishing rights he may hâve 
or possess at Kum-sucks. 

Williams was born ofif the Yakima Indian Réservation. His mother 
was a Cowlitz, and his father a Yakima Indian. He is an allottee (No. 
1525) on the réservation, his patent having been issued to him July 10, 
1897. He subsequently disposed of a portion of his allotment, the 
transfer beingmade through the interposition of the government. The 
date of this transfer is July 11, 1910. The remainder of the allot- 
ment he still holds. He has lived for the last 21 years off the réserva- 
tion, has taken a homestead, and, as conceded by the government, has 
become a citizen of the state of Oregon. His allotment was made in 
pursuance of the gênerai act of Congress of February 8, 1887 (24 Stat. 
388), providing for allotments of lands to Indians. By section 6 of 
this act, upon completion of the allotments and the patenting of the 
lands, each and every member of the respective bands and tribes of 
Indians tb whom allotment was made was accorded the benefit of and 
made subject to the laws, both civil and criminal, of the state or terri- 
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tory in which he might réside. And it was further provided as fol- 
lows : 

"And every Indian born within the territorial limits of the United States 
to whom allotments shall liave been made under the provisions of this act, 
or under any law or treaty, and every Indian born wltliin the territorial 
limits of the United States who has voluntarily taken up, within said limits, 
his résidence sejiarate and apart from any trlbe of Indians therein, and has 
adopted the habits of civilized life, is hereby declared to be a citizen of the 
United States, and is entitled to ail the rights, privilèges, and immunities of 
such citizens, whether said Indian has been or not, by birth or otherwise, a 
member of any tribe of Indians within the territorial limits of the United 
States without in any manner impairing or otherwise affiecting the right of 
any such Indian to tribal or other property." 

In the case entitled Matter of Hefï, 197 U. S. 488, 25 Sup. Ct. 506, 
49 L. Ed. 848, the Suprême Court declared that an Indian who had re- 
ceived an allotment and been granted his first patent was no longer a 
ward of the government, but a citizen of the United States and of the 
State in which he resided, and was without the pale of Indian police 
régulations on the part of the government. 

Williams is not only an allottee, but has voluntarily taken up, with- 
in the limits of the United States, his résidence separate and apart from 
any tribe, and has adopted the habits of civilized life. He is entitled 
under either or both the conditions of the statute to ail the rights, priv- 
ilèges, and immunities of a citizen of the United States, and, being so 
entitled, is declared to be a citizen of the United States. As said in the 
Hefï Case, the government is under no perpétuai obligation to continue 
the relationship of guardian and ward, and it may at any time abandon 
its guardianship and leave the ward to assume and be subject to ail the 
privilèges and burdens of one sui juris. 

A later statute, namely, the Act of Congress of May 8, 1906, c. 2348, 
34 Stat. 182 (Comp. St. 1913, § 4203), has left the impress that Congress 
believed that it acted hastily in adopting the 1887 statute, and especially 
since the construction placed upon the latter by the court in the Heff 
Case. United States v. Celestine, 215 U. S. 278, 30 Sup. Ct. 93, 54 L- 
Ed. 195. 

The act of 1906 contains an amendment of section 6 of the act of 
1887, and extends the same benefits to allottees as the original act; 
but they do not become effective until the expiration of the trust period. 
And later in the act it is specifically declared that, until the issuance of 
f ee-simple patents, ail allottees to whom trust patents shall "hereafter" 
be issued shall be subject to the jurisdiction of the United States. The 
spécial déclaration is indicative of a careful regard on the part of Con- 
gress for the rights previously acquired under the act of 1887 before 
amendment, and of a purpose not to impair or curtail the benefits re- 
ceived under that act in any way. So that Williams' rights and im- 
munities acquired by his allotment were not in the least disturbed by 
the amendatory act. Being entitled to such immunities, he should not 
be permitted to disavow any of the benefits accorded him. 

But, further than this, Williams has voluntarily separated himself 
from his tribe (assuming that he became a member of the Yakima cop- 
federated tribes by his allotment), and has taken up his abode else- 
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where, and adoptée! the habits of civilized life. This he îs precluded 
by his own acts and demeanor to deny, and it is hardly possible to con- 
ceive of a condition that would more completely impose upon him the 
status of a citizen and évidence a more perfect waiver of ail dependence 
for affording him redress upon the government in the capacity of a 
guardian of one acting under any légal disability. Regarding the situ- 
ation in which he has placed himself, therefore, it is confidently be- 
lieved that Williams is not now a ward of the government, much less 
can he demand the interposition of the government for the protection 
of any fishing rights that he may now hâve or may heretof ore hâve had 
as a tribal Indian allied with the confederated Yakima tribes and bands 
now settled upon the Yakima Indian Réservation. 

That the government still remains Williams' trustée as it relates to 
the title to his allotment, and any money distribution that he may be 
entitled to by reason of once having been a member of the Yakima 
confederated tribes, can hâve no bearing upon the question as to 
whether he continues to be a ward of the government. 

Another feature of the controversy to be observed is that the testi- 
mony falls short of establishing the fact that the place where W^illiams 
is seeking to hâve his wheel located, or its immédiate environment, ever 
was a usual and accustomed fishing place for the Indians of the Yakima 
confederated tribes. There has been some évidence adduced to the 
effect that such Indians may hâve at some time in the past fished at the 
place but the great mass of évidence indicates that the ancient fishing 
places extended f rom the extrême point known as Kum-sucks, perhaps 
f rom a point around it somewhat below, thence up stream to and be- 
yond where Jackson's wheel is located. 

Of course, Wilhams must prevail, if at ail, by the establishment of 
an ancient fishing right ; lor he claims none other, and could not suc- 
ceed in this suit upon any other hypothesis. Such a right, being re- 
served by the treaty, is paramount to any subséquent right attempted 
to be granted by the government, and especially any right which the 
State might assume to confer. United States v. Winans, supra. 

Williams' failure to succeed, however, does not detract from the 
right of the confederated tribes and bands of Yakima Indians to suc- 
ceed, for the suit is by the government as their trustée and guardian, 
as well as the trustée and guardian of Williams, and their success is in 
no way dépendent upon that of Williams. 

To be particular, it is my judgment that the right of the Yakima 
confederated tribes to take fish at Kum-sucks as a usual and accus- 
tomed fishing place has been established under the évidence to that 
part of the south shore or bank of the Columbia river beginning at the 
furthermost point down stream of the removal of rock at Kum-sucks 
by the government in constructing the Celilo Canal, and extending 
thence up stream around the point to where the shore line meets the 
premises of Henry or Harriet Gulick, including the place where Peter 
Jackson's wheel is now located. The défendant should be enjoined 
from exercising any pretended fishing right along or within this space. 

The question was also presented whether the Indians were entitled 
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to employ any other methods for catching fish than they were wont 
to employ in more primitive times. 

[5] Without discussing the subject at length, î see no reason why 
Indians may not be permitted to advance in the arts and sciences as 
well as any other people, and, if they can catch their supply of food 
fish by a more scientific and expéditions method, there exists no good 
reason why they may not be permitted to do so. Even more, they 
ought to be encouraged to adopt the more modem and advanced ways 
of prosecuting their enterprises. 

The rights hère ascertained and determined, it must be understood, 
are to be exercised in common with citizens of the United States, as 
the treaty so provides. How the common privilège is to be exercised 
is a subject with which we are not now concerned. When the subject 
arises, there will be found, it is hoped, a way of satisfactory adjust- 
ment. 

I deem it équitable that neither party should recover costs or dis- 
bursements, and the decree will so provide. 



THE DRILL BOAT NO. 4. 

(District Court, D. Massachusetts. March 31, 1916.) 

No. 776. 

1. Shipping ©=5207 — Limitation of Liabilitt — Unseaworthiness — Im- 

PEOPEa Manning. 

Petitioner, under a eontraet with the government to blast ledges in Bos- 
ton Harbor, had a drlU boat stationed over a ledge in the center of the 
channel. One night, when the boat was not being operated, but was in 
charge of two watchmen, sonie of the spuds by which it was held became 
jammed in the housings as the tide fell, and, the watchmen being unable 
to free them, it overturned and sanli. The watchmen left in a scow which 
was alongside, and which was brought back in the morning by a boat 
which picked them up, did nothing to marlî the wreck, nor did the day 
crew, which came out, and after 8 o'clock a steamer entering the port 
came into collision with the wreck and was severely damaged. There 
were 26 feet of water over the ledge, and vessels of moderate draft gave 
it no attention while navigating ttie channel. The watchmen were me- 
chanics, but not seamen. Held, that the boat was unseaworthy, because 
improperly manned, and that because of such fact, and also because of 
the failure of petitioner to at once mark the wreck, it was not entitled to 
a limitation of liability. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 555, 643, 644; 
Dec. Dig. ®=»207.] 

2. Collision <©=3l09 — Loss or Vessel — Duty of Crew to Mark Weeck. 

It is the duty of the crew of a vessel which sinks in a harbor channel 
to take reasonable précautions to prevent injury to their own and other 
vessels from collision with the wreck. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 232 ; Dec. Dig. 

■S=»109.] 

3. Navigable Watees ®=»24 — Wreck — Duty of Owneb to Mark. 

The duty to immediately mark the position of a sunken vessel, imposed 
by Act March 3, 1899, c. 425, | 15, 30 Stat 1152 (Comp. St. 1913, § 9920), !a 

®=3For other cases see same topic & KBY-NUMBER in ail Key-NiVEbered Dlgests & Indexe* 
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a Personal duty of ihe owner, which cannot be delegated, so as to relier» 
hlm froin responsIMlity. 

[Ed. Note. — For other cases, see Navigable Waters, Cent Dlg. § 66; 
Dec. Dig. <S=>24.] 

In Admiralty. Pétition by the Great Lakes Dredge & Dock Com- 
pany, as owner of Drill Boat No. 4, for limitation of liability. Péti- 
tion denied. 

C. E. Kremer, of Chicago, 111., Fitz Henry Smith, Jr., of Boston, 
Mass., and Frank S.Masten, of Cleveland, Ohio, for petitioner. 

Edward S. Dodge, of Boston, Mass., and Benjamin Thompson, of 
Portland, Me., for damage claimant. 

MORTON, District Judge. Thèse proceedings arise out of a col- 
lision between the steamship Massachusetts, belonging to the damage 
claimant, and a sunken drill boat, belonging to the petitioner for lim- 
itation of liability. The accident occurred in Boston Harbor, a short 
distance above Spectacle Island, about 18 minutes after 8 in the morn- 
ing, on July 5, 1913. The f acts are as follows : 

[1] The Great Lakes Dredge & Dock Company, which will be re- 
ferred to as the Dredge Company (or as the petitioner), had a con- 
tract with the United States for the removal of ledges in Boston 
Harbor. Under this contract it had, about two weeks before the ac- 
cident, put to work drill boat No. 4 at the place where the accident 
occurred, on ledge numbered 20 on the government dredging charts. 
This ledge lies about in the center of the fuU width of the channel, 
which at that point is something over one-quarter of a mile wide; it 
is just at the eastern edge of the 35-foot channel, near red gas buoy 
No. 4. There had, for many years, been 26 feet of water upon it, and 
vessels of moderate draft paid no attention to its existence. As to 
them, it was not an obstruction, and they f requently, if not generally, 
passed over it when running on the upper Spectacle Island range, the 
government lights for which were maintained until July 15, 1913. 

Drill boat No. 4 was about 130 feet long and about 35 feet wide, a 
square fioat, divided into five water-tight compartments, and carrying 
on its deck a boiler, drilling machinery, and other apparatus. It was 
comparatively new, and seems to hâve been as good a boat of its kind 
as was then in existence. Its mechanical equipment and furnishings 
throughout were sufficient and in good order. It was held in place 
by four "spuds," one near each corner. Thèse were straight beams 
of iron, which slid vertically in housings or guides attached to the 
hull. They had heavy iron feet, and each weighed about 12 tons. 
They were raised and lowered by steam engines, one to each spud, 
which, through multiplying gearing, operated pinions that engaged a 
rack fastened to the spud. From each corner of the boat a kedge 
anchor was run in a diagonal direction. 

The spuds rested continuously on the bottom to hold the boat in 
place. As the tide in Boston Harbor had, at the date in question, a 
rise and fall of about 10 feet, it is évident that some means had to be 
provided for permitting the boat to slide up and down on the spuds. 
This was done by leaving a little steam on the engines, with the valve 
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gear so set as to turn them in the direction in which the tide was 
moving; i. e., up or down. The valve gear had to be shifted each 
time the tide turned; in other respects the arrangement worked auto- 
matically. Spuds are an effective device for holding a drill boat in 
position; there was, so far as appears, no other or better way of 
accomplishing that resuit. The use of them is attended, however, by 
this risk: If at the top of the tide, two spuds happen to rest upon 
rocks which slant outward, and the spuds settle down hard on thèse 
slanting rocks, then, as the boat falls with the tide, thèse spuds may 
get caught in their angular positions and jam in their housings. The 
jammed spuds hold up the end or side of the boat on which this oc- 
curs ; and it does not go down with the water, while the opposite end 
or side continues to do so. This at first causes the boat to tilt over 
on the caught spuds, and eventually, if the tide drops far enough, to 
upset completely. It is an accident which has not happened often; 
but the possibiHty of it in vessels secured by spuds, like dredges or 
drill boats, in tidal waters, is well recognized. 

In the usual opération of the drill boat, holes were drilled in the 
ledge, which were then charged with dynamite and exploded. The 
dynamite was carried in two small scows, which were used with the 
drill boat and were customarily moored to it. After the work of blast- 
ing had been completed, the drill boat would be moved away, and a 
dredge would be used to raise the shattered rock, and put it into scows 
for removal. No spécial dredge was used with any particular drill 
boat. A copy of the contract between the petitioner and the United 
States is annexed to the answers to the interrogatories. It provides 
for payment by the cubic yard. 

No work was done by drill boat during the daytime on the 4th of 
July, nor on the night of July 4-5. The crews did not live aboard, 
but went ashore at the end of each period of work. About 6 p. m. on 
the 4th, the night crew came aboard the drill. It consisted of two 
men, Folz, who acted as watchman and mechanic, and Murphy, who 
acted as fireman. It was Folz's duty to attend to ail matters on deck 
and to look after the safety of the boat. It was Murphy's duty to 
keep steam on the boiler and to do such other things as Folz might 
direct. High water occurred about midnight. About 1 o'clock Folz, 
who was working inside the house, noticed that the boat had tak'en 
a pronounced list. He went on deck and discovered that two of 
the spuds had caught as above described, and that the front side of 
the boat was not going down with the tide and was already 14 or 15 
inches higher than it ought to be. He at once put steam on the engines 
and tried to draw up the spuds in question in order to relieve the 
boat. He was unable to start them and called Murphy to his assist- 
ance ; they worked with bars, and were still unable to do so. During 
this time the back side of the boat was settling with the tide, and the 
whole boat was tilting more and more. 

They did not succeed in releasing the spuds. Finally the tilt became 
so great that they were afraid of an immédiate upset. Thereupon 
they hastily left the drill boat and went on one of the powder scows. 
One of the two ropes which held the scows to the dredge was eut bv 
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them. There was a small boat fastened to one of the scows, the 
oars for which had been on the deck of the dredge, but were not taken 
by the two men ; there was, however, one oar in the boat. There were 
lanterns and plenty of ropes on the dredge. Ail the appliances neces- 
sary to hold to the drill boat, to mark it if it should go down, or to 
get assistance, were at hand. Several minutes later, the drill boat 
upset completely and went to the bottom. At this time the last rope 
holding the scows to it broke, the men made no effort to hold to the 
wreck, and the scows and the rowboat drifted off with the men down 
the harbor. This happened not later than 2 a. m. It was a clear and 
quiet summer night. Castle Island was about one-half a mile off, Gov- 
ernor's Island about three-quarters of a mile, and Spectacle Island 
about a mile, with the tide flowing in that direction. Assistance could 
probably hâve been obtained at any of thèse places, but the two men 
made no effort to reach them. 

There were many projecting pipes and appliances on the drill, and 
in its unlighted condition it constituted during the rest of the night a 
menace to navigation of the most dangerous character, against which 
Folz and Murphy made no effort to protect other vessels. About half 
past 3 that morning the tug Sadie Ross found the two scows and the 
men on them in the outer harbor and towed them up past the place 
where the wreck lay. At this time, parts of it were visible above the 
water. It would hâve been an easy matter for the Ross to hâve fast- 
ened the scows or a boat to it as a warning ; but no request to do so 
was made by Folz or Murphy. They were taken by the Ross to drill 
boat No. 8, also belonging to the petitioner, in the upper harbor, and 
were left there with the scows at about S :30 a. m. 

[2] About 6 a. m. the Boston police boat, which had been notified of 
men adrift in the harbor, and had later been informed that the men 
had been picked up and taken to drill boat No. 8, went to that boat 
and inquired if the men were there. An affirmative answer was given, 
but no request was made that the police should place warnings or 
markers at the wreck. About the same time the day crew of No. 4 
started from shore to go ont to it. They discovered soon after leav- 
ing shore that it had sunk; but they kept on, and, passing by the lo- 
cation of the wreck, went on to drill boat No. 8, arriving there about 
6:20 a. m. Hancock, the foreman of No. 4, was in this gang. He 
testified that he looked at the wreck from No. 8, and concluded that 
certain pipes which he saw projecting above the surface sufficiently 
marked it to warn other vessels. He made no effort to mark it further, 
although he could very easily hâve done so. He went back ashore 
with his men and hunted up Mr. Williams, the gênerai superintendent 
of the petitioner's opérations around Boston, whom he informed of 
the accident. Mr. Williams, without taking steps to bave the wreck 
marked, at once set about making arrangements to hâve the drill boat 
raised. He made only a casual examination from a distance as to 
whether enough of her was showing, and would continue to show as 
the tide rose, to warn other vessels of her présence. Neither Williams, 
nor Hancock, nor anybody connected with the petitioner, adequately ap- 
preciated the very great péril to other vessels which this wreck, lying 
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in the center of this narrow channel, created, nor the légal obligation 
on its owner to mark it, nor the practical necessity of immediately 
doing so in an adéquate manner. No warning marker was put there 
until about 9:30, and then only because the police authorities ordered 
Williams to do so at once, instead of waiting, as he evidently intended 
to do, umtil the arrivai of the derrick and salvaging vessels. 

In the meantime the Massachusetts, a large steamer inward bound, 
struck the wreck and received very severe injuries. The damage claim- 
ant's statement of damage and démarrage amounts nearly to $50,000. 

The Dredge Company hâve petitioned for limitation of liability upon 
ofifering to surrender the drill boat in its sunken condition. To this 
pétition the damage claimant, having presented its claim, answers that 
the petitioner is not entitled to limitation of liability, because (among 
other reasons) the faults which occasioned the in jury were attributable 
to the owner personally, and were not, therefore, without its privity 
or knowledge. On this point certain other facts should be stated. The 
petitioner is a New Jersey corporation having its home office at Chi- 
cago, III., where its ofificers were located. Its work and its plant in 
Boston Harbor were whoUy in charge of Williams, a superintendent 
appointed by the vice président and gênerai manager. No corporate 
officer had anything to do with the détails of the actual work in Boston, 
except to receive and act upon reports or communications from Wil- 
liams. There was on each drill boat a foreman, who had charge of 
the work and crew of that vessel. As above stated, the foreman of 
No. 4 was one Hancock. Under him was a night foreman, Maguire, 
who selected Folz and Murphy as the night watch for the time in ques- 
tion. Williams was not aware what men Maguire had assigned to that 
duty. Williams, Hancock, and Maguire were ail tboroughly compétent 
men for the opération of drill boats. None of them appears to bave 
been a compétent seaman, or to hâve had any gênerai knowledge of 
vessels, or the proper management of them ; nor does it appear that 
there were such men among those from whom Maguire selected Folz 
and Murphy. Apparently the two named were as compétent in those 
respects as anybody available. Hancock testified that he thought he 
would bave picked them out himself. Williams had received no in- 
structions from his superiors about marking wrecks or sunken ob- 
structions caused by the petitioner's work; and he had never given 
any such instructions to the men under him. He knew in a gênerai 
way that there was a duty to do so. 

The right to limit liability exists only in cases where the fault was 
"without the privity or knowledge of the owner," and the petitioner 
contends that the faults alleged hère were of that character. The 
damage claimant, on the other hand, charges two personal faults against 
the owner of the drill boat : First. That it was unseaworthy, because 
insufficiently manned, and that the upset and the collision are both at- 
tributable to this fault. Second. That the wreck was not marked im- 
mediately, as required by the Act of March 3, 1899 (30 Stats. 1152); 
this duty to mark being, it is contended, one resting upon the owner 
personally, which cannot be delegated. 

Was the drill boat properly manned? Folz was a compétent ma- 
233 F.— 38 
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chinist and drill operator. He was no seaman; he had no gênerai 
knowledge of or acquaintance with beats, and no expérience which 
fitted him to deal with a marine emergency. And so with Murphy. 
He had been to sea, it is true, but in the fireroom, not on deck, and 
he was wholly unequipped to assist effectively in the situation which 
developed. The drill boat was in fact treated by the petitioner and its 
représentatives, not as a vessel, but as a pièce of machinery, and was 
manned accordingly. It was, however, stationed in the center of the 
channel into a frequented port. It was not probable that accidents 
would happen to it, but it was always possible that they might. Vessels 
stationed in harbors are subject to certain recognized hazards out of 
which emergencies may arise. In this case there was the additional 
risk caused by the possibility that the spuds might stick. If, from col- 
lision or upset, or any other cause, the drill boat did sink on its sta- 
tion, it would immediately become a great source of danger to other 
vessels. It was the duty of the petitioner to keep it properly manned 
for the work and situation in which it was stationed, by men fitted to 
exercise, under any conditions which might reasonably be foreseen, 
prudent and caref ul seamanship. Neither of the men on the drill boat 
had such ability, and the petitioner had no reason to suppose that they 
did. The Cygnet, 126 Fed. 742, 61 C. C. A. 348 (C. C. A. Ist Cir.). 
The drill boat was insufficiently manned, and was therefore unsea- 
worthy ; and this fault is attributable to the petitioner personally. In 
re Pacific Mail S. S. Co., 130 Fed. 76, 82, 64 C. C. A. 410, 69 L. 
R. A. 71 (C. C. A. 9th Cir.). 

The next question is whether the crew of the drill-boat acted neg- 
ligently. For handling the spuds, engines, and other machinery they 
were compétent men. I am not quite prepared to say that they were 
négligent in not sooner discovering that the spuds were jammed, or 
in the efïorts made to free them. So far as the sinking itself is con- 
cerned, I do not think that the petitioner can be held at fault for it. 

The failure properly to man the drill boat did not enter into the ac- 
cident, unless there was a further duty on Folz and Murphy, as its 
crew, to take steps after the sinking to warn other vessels of the 
wreck. If there was such a duty, Folz and Murphy were clearly nég- 
ligent in not f ulfilling it ; and this was because the men, as above stated, 
had no previous training or expérience which at ail fitted them to cope 
with such a situation. This fault would be directly attributable to the 
improper manning. Folz and Murphy were hired as a night watch 
for the drill boat. Thev did not live aboard it. but went back and f orth 
to it from the shore. Their employment did not terminate when their 
vessel sank. "The duty of the seamen continues on thèse melancholy 
occurrences as long as they can be useful in preserving the property at 
risk and gathering up its fragments." Story, J., The Two Catherines, 
Fed. Cas. No. 14,288. See, too. The Massasoit, 1 Sprague, 97, Fed. 
Cas. No. 9,260; The Dawn, Fed. Cas. No. 3,666 (2 Ware, 126); The 
D. M. Hall and The John Land, Fed. Cas. No. 3,939; Daniels v. At- 
lantic Mutual Ins. Co., 24 N. Y. 447. 

If this be the duty of ordinary seamen, whose wages under such 
circumstances dépend upon property being saved, it was clearly the 



THE DRILL BOAT NO. 4. 595 

duty of Folz and Murphy, whose wages were not so conditioned. The 
danger of further in jury to the drill boat from collision with other ves- 
sels was great ; it was in f act seriously damaged by the Massachusetts- 
It was clearly the duty of its crew to use reasonable care and diligence 
to protect it against such damage, and in connection therewith to warn 
other vessels against colliding with it. This they failed to do, and 
there were not overweighing considérations — e. g., of personal safety — 
which justified them in disregarding those duties. I there fore hold 
that the petitioner was personally at fault for the unseaworthy con- 
dition of drill boat No. 4, due to its being improperly manned, and 
that to this fault is attributable the failure of the crew to warn the 
Massachusetts, by marker or otherwise, of the existence of the wreck. 

[3] The statute explicitly requires "the owner of such sunken craft 
to immediately mark it." 30 Stats. 1152. This was a personal duty, 
which could not be delegated, so as to relieve the owner from responsi- 
bility. The Anna M. Fahy, 153 Fed. 866, 83 C. C. A. 48 (C. C. A. 2d 
Cir.); The Macy, 170 Fed. 930, 96 C. C. A. 146 (C. C. A. 2d Cir.) : 
Weisshaar v. Kimball S. S. Co., 128 Fed. 397, 402, 63 C. C. A. 
139, 65 L.^R. A. 84; In re J. Smith & Sons, Inc., 193 Fed. 395, 113 
C. C. A, 391 (C. C. A, 2d Cir.). In the présent case it was easy to 
hâve complied with it. Folz and Murphy could hâve slacked the line 
to the scows and hâve held them f ast to the dredge ; or they could 
hâve taken the oars and gone ashore in the rowboat for help ; or they 
could hâve asked the tug to moor them to the projecting parts of the 
wreck, when she towed them past it about S :30 a. m. ; or they could 
hâve taken a boat and gone down from drill boat No. 8 ; or hâve asked 
the police boat when it called at drill boat No. 8, about 6 a. m., to 
mark the wreck. They made no effort to do any of thèse things. 
Hancock might easily hâve placed a marker at 6 ■.30, when he came out 
in the launch with the day crew; and I think, although this perhaps 
is not so clear, that Williams was informed that the drill boat had 
sunk, early enough so that, if he had sharply set about marking the 
wreck, he could hâve done so before the collision. Thèse witnesses 
testify that they did not place a marker because enough of the wreck 
was showing to warn other vessels of the danger, and to make mark- 
ing unnecessary. Up to a certain time parts of the drill boat projected 
above the surface ; that they were ever sufficient to f urnish adéquate 
warning of a submerged wreck to approaching vessels not expecting 
such a thing is doubtful. As the tide rose they became less conspicu- 
ous. The witness who last saw them before the collision, Capt. Sparks 
of the General Jessup, testifies that there were two or three slanting 
pièces, not of large size, the highest then about 3 feet out of water. 
Nobody testifies to having seen them after that time. Hancock says 
that, viewing them some time before the accident, he thought they 
were so high out of the water that the tide would not cover them be- 
fore the petitioner's employés would get there to begin salvage op- 
érations. But Provonsha testifies that Hancock said that they must 
hurry to get back to the wreck before it was covered by the tide. 

Capt. Daley, of the United States steamer Colonel Harwood, testifies 
that it was a very fine summer morning; that he was coming up the 
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Harbor, and had looked directly across the water where the accident 
took place from a distance of about 100 fathoms, just before the 
Massachusetts, which was overtaking and passing him, struck; and 
that there was nothing to indicate any obstruction or danger there. 
His testimony is apparently disinterested, and on this point fuUy cor- 
roborâtes that of the officers of the Massachusetts. Her captain and 
first officer were on watch in her pilot house ; there was a lookout on 
her forward deck, and a quartermaster at the wheel. Ail were alert 
and attending to their duties. It seems whoUy unlikely that they, as 
well as Capt. Daley, failed to see parts of the wreck sufficiently promi- 
nent to constitute adéquate marking of it. Certainly such failure ought 
not to be found, except upon clear and convincing évidence that such 
projecting parts were then apparent ; and there is no such évidence. 
Whether the projections of the wreck above the surface, noticed earlier 
in the morning, were lower than they had been judged to be by the 
men who saw them, and were covered by the rising tide, or whether 
the wreck had settled into a lower position before the collision, it is 
unnecessary to détermine. The projections had neither such size nor 
such assurance of permanence as justified the petitioner and its em- 
ployés in relying on them to make the wreck évident to other vessels, 
and excused the failure to mark it. There is no reasonable doubt that, 
when the Massachusetts came along, it was unapparent and unmarked. 
The Massachusetts was not at fault for failing to discover and avoid 
it, nor for passing over where the drill boat had been at work with- 
out first ascertaining that there was no obstruction there. If the peti- 
tioner's work caused an obstruction in the channel, it was the peti- 
tioner's duty to mark it, or to see that it was marked. Casement v. 
Brown, 148 U. S. 615, 623, 13 Sup. Ct. 672, 37 L. Ed. 582; Consoli- 
dated Co. v. Knickerbocker, etc., Co., 200 Fed. 840 (D. C. Me.). 

The neghgent and unexcused failure to mark the wreck, whether 
due to incompétence of the crew, or to disregard of the statutory duty, 
is attributable to the petitioner personally. It was the proximate 
cause of the collision. It follows that the pétition to limit liability 
must be denied. 

Many other points were argued, but those decided are sufficient to 
dispose of the case. 

There must be a decree denying the pétition to hmit liability, estab- 
lishing the claim of the Eastern Steamship Corporation for full dam- 
ages, holding the Great Lakes Dredge & Dock Company personally 
and solely at fault for the damage which the Massachusetts sustained, 
and referring the case to an assessor to ascertain the amount of such 
damage. 
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UNITED STATES v. TAUSCHER et al. 

(District Court, S. D. New York. June 12, 1016.) 

No. 9-34. 

Neutbality Laws <S=3 — "Military Expédition ob Enterprise" — What 
coxstitittes. 

Where défendants eonspired in the United States to blow up and 
destroy tlie Welland Canal in Canada, whleh was used by the King of 
Great Brltain and Ireland for the transportation of supplies and muni- 
tions of war and the transportation of his armies and navies, by means 
of an expédition starting in the United States and equipped with explo- 
sives therein procured, they were guilty of conspiring to prépare a mili- 
tary expédition or enterprise against foreign prince or country with 
which the United States was at peace, contrary to Criminal Code (Act 
March 4, 1909, c. 321) § 13, 35 Stat. 1090 (Comp. St. 1913, § 10177), niaking 
such act an offense, for the project, being a bold and hazardous at- 
tempt to cripple military institutions in the British Empire, was a "mili- 
tary expédition or enterprise," though those composing It were not 
highly drilled soldiers. 

[Ed. Note. — l'or other cases, see Neutrality Laws, Cent. Dig. §§ 3-8; 
Dec. Dig. <®=3.] 

At Law. Hans Tauscher and others were charged with conspiracy 
to commit an offense against the United States. On demurrer to the 
indictment. Demurrer overruled. 

H. Snowden Marshall, U. S. Atty., of New York City, Roger B. 
Wood and Ben A. Matthews, Asst. U. S. Attys., both of New York 
City. 

Fehx H. Levy, of New York City (McCombs, Wellman, Smyth & 
Ryan, of New York City, of counsel), for défendant Tauscher. 

WOLVERTON, District Judge. The défendants Hans Tauscher, 
Franz Von Papen, Wolf Von Igel, Alfred A. Fritzen, and Constantine 
Covani, alias Govani Gonzales, are indicted by six counts. The first is 
for conspiracy to commit an offense against the United States, namely, 
the offense denounced by section 13 of the Criminal Code. The sec- 
ond charges that the défendants and certain other persons, referred to 
in the indictment as "said other persons," did — 

"begln and set on foot, and provide and prépare the means for, a certain mili- 
tary enterprise, to be carried on from withiu the territory and jurisdiction 
of the United States against the territory and dominions of the King of Great 
Britaiii and Ireland, a foreign prince with whom the United States then were, 
ever since hâve been, and now are at peace, to wit, against the Dominion of 
Canada, being then and there the territory and dominion of the said King of 
Great Britaiu and Ireland." 

The third count charges that the défendants did begin a certain 
military enterprise, etc., the fourth that they did set on foot, the fifth 
that they did provide means, and the sixth that they did prépare the 
means for a certain military enterprise, etc. With thèse variations, ail 
the counts set forth alike the facts which it is thought constitute the 
offense denounced by section 13 of the Criminal Code. 

To thèse several counts the défendant Tauscher has interposed a 

©=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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demurrer, challenging the sufficiency thereof to state facts constituting 
an offense under section 13 of the Criminal Code. On the argument 
of the demurrer, and by the brief s filed, but one point is presented for 
decision, which is that the matters charged do not constitute a mih- 
tary enterprise within the meaning of the statute. The section reads : 

"Whoever, within the territory or jurisdictlon of tlie United States, begius,. 
«r sets on foot, or provldes or prépares the means for, aiiy mllltary expédition 
or enterprise, to be carried on from thence against the territory or dominions 
of any foreign prince or state, or of any eolony, district, or people, with wliom 
the United States are at peace, shall be fined not more than three thousand 
dollars and imprisoned not more than three years." 

The charge is that the défendants did begin, and set on foot, and pro- 
vide and prépare the means for a certain military enterprise, stating 
whence and against what country it was to be carried on. Then it is 
stated that the purpose and intent of the alleged military enterprise 
were the cripphng and obstructing of mihtary opérations of the King 
of Great Britain and Ireland, by certain means and methods which 
are specifically described, namely, the use of bombs, dynamite, and 
other explosives with which to blow up and destroy the Welland 
Canal, which was being used by the King of Great Britain and Ireland 
for the transportation of supplies and munitions of war, and for the 
transportation of bis armies and navies. As a part of said military 
enterprise, Fritzen and Covani were to go from the United States to 
Canada, and to employ other men likewise to go from the United States 
to Canada, with the intention and for the purpose of engaging in 
and efïecting the objects and designs thereof. Tauscher, Von Papen, 
and Von Igel were to furnish Fritzen and Covani and other persons 
with pistols and revolvers and ammunition therefor, and with bombs, 
dynamite, and other explosives, and with money and crédit, for car- 
rying out the enterprise. 

Then it appears, by way of the alleged overt acts, that Wachendorf 
arrariged for five subjects of the Emperor of Germany to report to- 
him at the Southern district of New York to aid and assist in carrying 
out the enterprise ; that Tauscher provided and caused to be delivered 
to Wachendorf 200 pounds of 60 per cent, dynamite; that Fritzen 
and Covani left New York City for Bufïalo, N. Y.; and that Von 
Papen paid to Wachendorf, by check, $200. The especial criticism 
of the indictment is that it contains no allégation or charge that the 
défendants were organized or equipped as a military force or unit, or 
that they constituted a body of men acting together or under com- 
mand. 

The fédéral District Courts hâve from time to time dealt with the 
question of what constitutes a military expédition or enterprise. Some 
in their interprétation of the term hâve signifîed that it requires a 
high degree of military organization, men drilled as soldiers, with 
officers having a military title in command, and appropriately equipped 
for engaging in war. United States v. Pena (D. C.) 69 Fed. 983 ; 
United States v. Hart (C. C.) 74 Fed. 724. On the other hand, some 
hâve not applied the term with such strictness respecting militaiy 
organization. The Suprême Court, in Wiborg v. United States, 163 
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U. s. 632, 16 Sup. Ct. 1127, 1197, 41 L. Ed. 289, has had occasion 
to analyze the holdings of the lower courts, and has discarded the 
ultra view respecting military organization. After alluding to the 
définition of a military expédition by lexicographers as comprising a 
journey or voyage of a body of persons having the position or char- 
acter of soldiers for a spécifie warlike purpose, also a body and its 
outfit, and that of a military enterprise as a martial undertaking, in- 
volving the idea of a bold, arduous, and hazardous attempt, the court 
quotes, with apparent approval, Judge Judson's charge to the jury 
in the case of United States v. O'Sullivan, Fed. Cas. No. 15,975, as 
f ollows : 

That before a jury can convict "It must be proved to their satisfaction that 
the expédition or enterprise was in Its character military ; or, in otlier words, 
If must hâve heen shown by compétent prool that the design, the end, the 
aîm, and the purpose of the expédition, or enterprise, was some military serv- 
ice, some attack or invasion of another people or eountry, state, or colony, as 
a military force." 

It also quotes with approval the language of Judge Maxey in charg- 
ing the jury in United States v. Ybanez (C. C.) 53 Fed. 536, wherein 
he said : 

"This statute does not require any partlcular number of men to band to- 
gether to constitute the expédition or enterprise one of a military character. 
There may be divisions, brigades and régiments, or there may be companies 
or squads of men. Mère numbers do not conclusively flx and stamp the charac- 
ter of the expédition as military or otherwise. A few nien may be deluded 
with the bellef of thelr ability to overturn an exlsting government or empire, 
and, laboring under sueh deluslon, they may enter upon the enterprise. 
* * * Evidence showlng that the end and objects were hostile to or for- 
cible agalnst a nation at peace with the United States characterizes it, to 
ail Intents and purposes, as a military expédition or enterprise." 

And in the end the court affirms an instruction of the trial court 
given in language f ollowing : 

"In passing on the flrst question, It is necessary to understand what oon- 
stltutes a military expédition within the meaning of this statute. For the 
purposes of this case, it Is sufïlclent to say that any comblnatlon of men or- 
gaulzed hère to go to Cuba to make war upon its government, provlded wltli 
arms and ammunltlon, we being at peace with Cuba, constltutes a military 
expédition. It is not necessary that the men shall be drlUed, put in uniform, 
or prepared for efficient service, nor that they shall hâve been organized as or 
accordlng to the tactics or rules which relate to what is known as infantry, 
artillery, or cavalry. It is sufflcient that they shall hâve combined and or- 
ganized hère to go there and make war ou a foreign government, and to hâve 
provlded themselves with the means of doing so. I say 'provlded themselves 
with the means of doing so,' because the évidence hère shows that the men 
were so provlded. Whether such provision, as by arming, etc., is necessary, 
ueed not ne deelded in this case. I wlU .say, however, to counsel that, were 
that question required to be deelded, I should hold that it is not necessary.'" 

The courts that entertain the view that there shall be a complète 
and high degree of military organization minimize the élément of an 
enterprise or expédition, when it seems to be the intendment of the 
statute that both éléments shall concur, namely, that there shall be an 
enterprise or expédition, and that such enterprise or expédition shall 
be military in character. The purpose of the expédition may serve 



600 233 FEDERAL REPORTER 

as well to give cast to the military character as even the organization 
by which the enterprise is to be carried into effect. Thus a most com- 
pletely organized military detachment of soldiers marching from a 
neutral into a belligerent country, simply ta march in and then eut 
again, without threat or purpose of attack in any direction upon the 
belHgerent, or upon any of its institutions, while it might impinge upon 
international neutrahty régulations, would not, it is believed, contra- 
vene the statute; nor would a wholly unorganized and irresponsible 
mob of persons going from a neutral into a belligerent state, with a 
purpose of committing déprédations upon the latter's military institu- 
tions, alone constitute an infringement of the statute. But if there be 
a preconcerted plan of opérations, with leadership, and a co-ordination 
of men and arms and munitions and other means for attacking the 
armies or navies of the belligerent, or crippling or destroying her 
military institutions, set on foot for the purpose and with the intention 
of 50 attacking the belligerent nation in either aspect, and thereby to 
render aid and assistance to the enemy, the military enterprise or ex- 
pédition contemplated by the statute would seem to be complète. I am 
supported in this view by the charge of Judge Bradford to the jury in 
United States v. Murphy (D. C.) 84 Fed. 609, 614. His language, so 
far as it is applicable hère, is as foUows: 

"Where a number of men, whether few or many, combine and band them- 
selves together, and thereby organize themselves into a body, within the limita 
of the TJnited States, with a common intent or purpose on their part at the 
tlme to proceed in a body to foreign territory, there to engage in carrying on 
armed hostilities, either by themselves or in co-operation with other forces, 
against the territory or dominions of any foreign power with which the Unit- 
ed States is at peace, and with sueh Intent or purpose proceed from the lim- 
its of the TJnited States on their way to such territory, either provided with 
arms or implements of war, or intending and expecting and with préparation 
to secure them during transit, or before reaching the scène of hostilities, in 
such case ail the essential éléments of a military enterprise exlst." 

The indictment hère shows a preconcerted plan, the persons charged 
and the "said other persons" acting together for one common purpose, 
that of attacking and destroying a militar}' institution of a belligerent 
nation, ail directed by a common leadership, and I am impressed that 
it is sufficient under the authorities. 

The demurrer will be overruled. 
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STECHER LITHOGRAPHIO CO. v. DUNSTON LITHOGRAPU CO. 
(District Court, W. D. New York. February 23, 1916.) 

i. COPTRIQHTS <@=28 — REOISTBATIOIt IN PATENT ObTICB! — LlTHOGHAPH— 

"Chromo." 

Eev. St $ 4052, as amended by Act March 3, 1905, c. 14.S2, 33 Stat. 1000, 
provides that the proprietor of any engraviiig, eut. print, or photograph, or 
négative tliereof, or of a paintlng, drawing, or diroino Intended to be 
perfected as works of the fine arts, shall liave the sole liberty of vend- 
Ing the same. Act June 18, 1874, c. 301, § 3, 18 Stat. 79, which seems not 
to hâve been repealed, déclares that no prints or labels designed to be 
used for any other articles of m ii nu facture shall be entered under the 
copyright law, but shall be registered in the l'atent Olfice. Ueld that. as 
the act of 1874 plaliily omits chromos, which are known as chroniolitho- 
graphs and are pictures pioduced from drawings on stones, ea<h color 
beîijg represented by a différent stoue, registrution of such pictures In 
the l'atent Otiice Is not nei'essary to obtain a copyright. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 27, 28; Dec. 
Dig. ®=j28. 

For other définitions, see Words and Phrases, Chromo.] 

2. Copyrights <S=10 — Right to — Pictures. 

That chromos were Intended for advertising articles of commerce does 
not prevent the proprietor from obtaining a copyright tbereof. 

[Ed. Note.— For other cases, see Copyrights, Cent Dig. §§ 8, 13; Dec. 
Dig. <®=»10.] 

3. COPTBIGUTS <S=>10 — RiGHT TO — PiCTURES. 

That chroujos possess little artistie merit will not prevent the pro- 
prietor from obtaiuiiig a copyright, It being enough that they were orig- 
inated by the proprietor. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. §§ 8, 13; Dec. 
Dig. ®=>10.] 

4. Copyrights ®=531 — Notice of Coptkioiit — Purpose. 

The purpuse of retiuiring [lublication or notice of copyrights la to pre- 
vent innocent persons from sufferlng the penalty of the statutes for repro- 
duction of the eopyrlghted articles. 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. § 31 ; Dec. Dig. 

<©=;îi.] 

6. Copyrights <S=>29, 31 — Notice op Copyright — Samples, 

The sendiug of sami)les of ehronios out to the trade is not a publica- 
tion, and the fiict that such snn)])les were not stamped with notice of 
copyright does not authorlze anotlier manufacturer to reprodiice thera. 

[Kd. Note. — For other cases, see Copyrights, Cent. Dig. §§ 29-31; Dec. 
Dig. ©=29, 31.] 

6. Copyrights <S=>29 — Violation of Copyright — Omission of Notice. 

l'nder Comp. St. 191.'{, § 9Ô41, providing that, where a copyright pro- 
prietor has sought to coniply wifh the provisions of the act with respect 
to notice, the omission by accident or niistake of such notice from par- 
ticnlar copies does not Invalidate the copyright or prevent recovery for 
Infritigement after actnal notice of the copyright, and that no damages 
are recoverable against an innocent infringer who has been niisled by 
the omission, one infringing a co]>yright on chromos cannot escape 11a- 
bility becanse some were issued without notice, where that fact di<l not 
corne to the knowledge of the Infringer untll after Its Infringement which 
was commltted knowingly. 

(Ed. Note.— For other cases, see Copyrights, Cent Dig. §§ 29, 30; Dec 
Dig. <S=29.] 

^=>For otjier cases see same toplc & KKY-NUMBER In ail Key-Numbered Dlgeata & Indexe* 
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7. Copyrights ig=3lO — Subject-Mattek or Copyright. 

A proprietor of a chromo depicting vegetables may acqulre copyright 
In hia particular arrangement, which another camiot violate, tliough the 
proprietor canuot prevent otliers from publistiing cliromos depicting the 
same vegetables. 

[Ed. Note.— For other cases, see Copyrights, Cent Dig. §§ 8, 13; Dec. 
Dig. ®=>10.] 

In Equity. Bill by the Stecher Lithographie Company against the 
Dunston Lithograph Company. Decree for complainant. 

Church & Rich, of Rochester, N. Y. (Frederick F. Church, of 
Rochester, N. Y., of counsel), for plaintiff. 

Kenefick, Cooke, Mitchell & Bass, of Bufïalo, N. Y. (Christopher 
Baldy, of Buffalo, N. Y., and L. L. Morrill, of Washington, D. C, of 
counsel), for défendant. 

HAZEL, District Judge. This suit in equity was brought to com- 
pel the défendant, Dunston Lithograph Company, to account for the 
profits and damages arising from the infringement of 26 chromos or 
lithogTaphs, and to restrain said défendant from further infringing 
them. The bill avers that in compliance with the Revised Statutes 
complainant secured copyrights on certain chromos or lithographs of 
vegetable products, such as carrots, beets, cabbages, radishes, etc. ; that 
in the préparation and publication of such chromos or lithographs 
large amounts of money were expended; that such chromos were 
marked copyrighted and bore the date of copyrighting ; that the de- 
fendant, having notice of such copyrighting, without license or permis- 
sion from complainant and in violation of the latter's rights, made 
copies of such chromos, or of substantial portions thereof, in some 
instances copying the pictures outright, and in other instances merely 
reversing or transposing them, to the injury of complainant. The 
proofs support such allégations. 

Défendant, in opposition to a decree for complainant, contends (1) 
that the copyright was invalid for lack of registration in the Patent 
Office; (2) that 17 of the 26 chromos in suit are shown to hâve been 
published without the copyright mark ; (3) that the défendant had 
the légal right to produce pictures of vegetables and use them on 
seed packages; and (4) that no damages are shown. 

[1] 1. The copyrights in question were obtained in the j^ear 1908 
under the act of 1905, which amended section 4952, and substantially 
provided that the proprietor of any engraving, eut, print, or photo- 
graph, or négative thereof, or of a painting, drawing, or chromo,^ 
intended to be perfected as works of the fine arts, should hâve the sole 
liberty of vending the same. Section 3 of the act of 1874, which seems 
not to hâve been repealed by the act of 1905, provides that in con- 
struing the acts the words "engraving," "eut," and "print" shall be 
applied only to pictorial illustrations or works of the fine arts, and 
that "no prints or labels designed to be used for any other articles 
of manufacture shall be entered under the copyright law, but may 
be registered in the Patent Office." Upon carefuUy reading such pro- 

<g=5For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digeste & Indexes 
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visions I am of the opinion that section 4952 makes a clear distinction 
between chromos and engravings, cuts, and prints, and as section 3 
plainly omits chromos they do not corne under the provision relating 
to registration in the Patent Office. In making the distinction Con- 
gress no doubt had in mind the ordinary définition of the word 
"chromo" or "chromo-lithograph," as a picture produced from draw- 
ings on stones ; each color being represented by a différent stone. 
This view I think finds support in Hills & Co., Limited, v. Austrich 
(C. C.) 120 Fed. 862, and in Hills & Co. v. Hoover (C. C.) 136 Fed. 
701, wherein Judge Lacombe, and later Judge Holland, recognized 
the distinction between pictures produced from drawings on stones 
and pictures made from métal plates. 

[2, 3] It makes no différence that the pictures in suit are intended 
for advertising articles of commerce. Louis De Jonge & Co. v. Breuker 
& Kessler Co. (C. C.) 182 Fed. 150, affirmed 235 U. S. 33, 35 Sup. Ct. 
6, 59 L. Ed. 113, or that they possessed little artistic merit. Bleistein v. 
Donaldson Lithographing Co., 188 U. S. 239, 23 Sup. Ct. 298, 47 L. Ed. 
460. It is enough that the évidence shows that the pictures in their dé- 
tails, design, and combination of lines and colors originated with the 
complainant and are in fact pictorial illustrations or works connected 
with the fine arts. There is believed to be no force in the conten- 
tion that the productions in question were merely printing or labels. 
In Higgins V. Keuffel, 140 U. S. 428, 11 Sup. Ct. 731, 35 L. Ed. 
470, the Suprême Court makes a clear distinction between labels 
placed upon articles manufactured or sold merely to describe or 
designate such articles and labels serving some other purpose than 
simply to advertise the subject to which they are attached. 

[4, 5] 2. The purpose in requiring publication or notice of copy- 
righting is to prevent innocent persons from suffering the penalty 
of the statute for reproduction of the copyrighted article. Sarony 
V. Burrow-Giles Lithographie Co. (C. C.) 17 Fed. 591, affirmed 111 
U. S. 53, 4 Sup. Ct. 279, 28 L. Ed. 349. It is shown that ail copies 
of the chromos circulated contained the proper copyright notice, save 
a few which were distributed unmarked in sheets; but it does not 
appear that défendant was misled by such copies. Indeed, thèse 
sheets did not come to the attention of the défendant until after the 
infringing acts in question were committed. Prior thereto written 
notice of infringement had been given the défendant. In the circum- 
stances it may be presumed that the sheets of pictures without the 
copyright mark were sent out to the trade as samples, and as said 
by Judge Shipman in Falk v. Gast Lithograph & Engraving Co., 54 
Fed. 890, 4 C. C. A. 648, a sample "is not a published édition, within 
the meaning of the copyright laws." The défendant does not claim 
that the lithographs from which the infringing copies were made did 
not bear the statutory copyright notice. 

[6] Section 9541 of the Compiled Statutes, subsection 20, substan- 
tially provides that, where the copyright proprietor bas sought to 
comply with the provisions of the act with respect to notice, the omis- 
sion by accident or mistake of such notice from particular copies does 
not invalidate the copyright, or prevent recovery for infringement 
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after actual notice of the copyright, and that no damages are recov- 
erable against an innocent infringer who has been misled by the omis- 
sion of the notice. Alfred Decker Cohn Co. v. Etchison Hat Co., 
225 Fed. 135 ; Strauss v. Penn Printing & Publishing Co., 220 Fed. 
977 ; Huebsch v. Arthur H. Crist Co., 209 Fed. 889. This provision 
is applicable to the présent situation, and defeats the contention that 
17 of the copyrighted chromos should be held not infringed, as they 
were published without the copyright mark. 

[7] 3. The défendant, of course, had an equal right with complain- 
ant to make chromos or lithographs depicting vegetables, the identical 
vegetables with which we are herein concerned, and to use them for 
advertising purposes ; but it had no right to adopt complainant's copy- 
righted portrayals of such subjects, or to transpose or reverse the 
same, even though they were produced without posing. To avoid in- 
fringement the défendant must form its own conception of the ap- 
pearance and coloring of the vegetable, and not copy complainant's 
conception. 

4. The questions arising from the sale of the infringing copies in 
Canada and not in the United States, involving the damages recov- 
erable, are reserved to tlie accounting. 

The complainant may hâve a decree as prayed for in the bill, with 
costs. 



In re GAY & STURGIS. 

(District Court, D. Massacliusetts. February 24, 191C.) 

No. 20850. 

Bankruptct <©=334S — Prefeeked Claims — "Waces" — "Workman, Cleek, or 
Servant." 

A niining engineor, employed at a salary of $4,000 pei' annum, whose 
duty was to advise and asslst the superlntendent in developlng and oper- 
atliig the mine, eannot claim priority for nnpald salarv, under Bankr. 
Aet Jnly 1, ]<S9S, c. 541, § 64b (4), 30 Stat. 563 (Comp. St. 1913, § 9648), 
as wages due a workman, clerlc, or sers'ant for his salary was not 
"wages," and the engineer, being a professlonal man, not occupying a 
suhordinate position, was not a "workman, elerk, or servant." 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 53C; Dec. 
Dig. (§=3348. 

For otlier définitions, see Words and Phrases, First and Second Séries, 
Clerk ; Servant ; Workman.] 

In Bankruptcy. In the matter of Gay & Sturgis, bankrupts. The 
claim for priority for unpaid salary by an employé of the bankrupts 
was by order of the référée disallowed as a preferred claim, and the 
claimant pétitions for review. Afifirmed. 

See, also, 224 Fed. 127. 

Fred W. Fisher, of Boston, Mass., for creditor. 
Carleton Hunneman, of Boston, Mass., for trustées. 

®=5Por other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indejfes 
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MORTON, District Judge. The claimant was employed by the 
bankrupts as a mining engineer, at a salary of $4,000 per annum, pay- 
able monthly. His duty was to "advise and assist the superintendant in 
developing and operating the mine." (Referee's report.) In connec- 
tion with this work he explored the mine, prepared plans, made cost 
sheets and forms for pay relis, inspected the mine and machinery, and 
saw to it that the varions appliances were safe and in proper condi- 
tion. He claims that his salary, unpaid at the time of the bankruptcy, 
is entitled to priority under section 64b (4), as being "wages due to a 
workman, clerk or servant." 

In a sensé, everybody who works may be said to be a workman, and 
everybody who serves to be a servant; but as used in this section the 
words bave a much narrower meaning, and include only those who 
work, labor or serve in a more or less subordinate capacity. Reming- 
ton on Bankruptcy (2d Ed.) §§ 2169-2176, reviewing décisions. I 
doubt whether the earnings of a professional man, employed primarily 
because of his learning and his ability to advise helpfully, are prop- 
erly described as "wages" ; and I do not think that the man himself 
is a "workman, clerk or servant," within this section. 

The order o£ the référée, disallowing the claim as preferred, was 
right, and is affirmed. 



WESTERN UNION TELEGRAPH CO. v. NASHVILLE, C. & ST. L. R. CO. 

(District Court, N, D. Georgia, N. W. D. Àpril 22, 1916.) 

No. 24. 

Telegeaphs and Téléphones <S=»11 — Use of Raileoad Right of Way — Con- 
struction OF Contkact. 

Where a contract between a railroad company and a telegraph Com- 
pany for use of the railroad company's rights of way by the telegraph 
Company declared that it should cover and embrace ail rights of way 
owned, leased, controlled, or operated by the railroad company, and 
should include any branch or branches that might be constructed, or 
other railroads that might be acquired by the company by lease or 
purchase, such contract extended to another Une of railroad acquired by 
the railroad company, and flxed the rights of the parties thereto, notwith- 
standing the telegraph company, at the time of acquisition, had a con- 
tract with the owner of the Une of railroad acquired. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 7; Dec. Dig. ®=>11.] 

In Equity. Bill by the Western Union Telegraph Company against 
the Nashville, Chattanooga & St. Louis Railroad Company. On mo- 
tion to dismiss. Motion granted. 

W. L,. Clay, of Savannah, Ga., and Dorsey, Brewster, Howell & 
Heyman, of Atlanta, Ga., for plaintiiï. 

Claude Waller, of Nashville, Tenn., and Tye, Peeples & Jordan, of 
Atlanta, Ga., for défendant. 

®=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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NEWMAN, District Judge. This case is now heard on a motion 
to dismiss. The f acts which are set eut in the bill make it a case which 
is controlled in every particular, it seems to me, by the décision of 
this court in the case of Western Union Telegraph Company v. At- 
lanta & West Point Railroad Company (D. C.) 227 Fed. 465, and 
especially by the case of Western Union Telegraph Company v. 
Louisville & Nashville Railroad Company (D. C.) 229 Fed. 234. 

The lines involved in this case are the lines on the road from 
Kingston to Rome, and from 2 to 4 miles, according to the discussion 
hère, of the old Nashville & Chattanooga Railroad, running through 
the county of Dade, in this state; both pièces of property being in 
the Northwestern division of this district. 

The contract of June 18, 1884, referred to in the case of Telegraph 
Company v. Louisville & Nashville R. Co., supra, applies to the rail- 
road in question hère, because the contract of 1884 referred to the 
lines of the Nashville, CTiattanooga & St. Louis Railway Company as 
a part of the lines embraced in the contract. A part of that contract, 
which was quoted in the opinion in the Louisville & Nashville R. Co. 
Case, is as follows: 

"This contract is intencled to cover and shall embrace ail the railroad lines 
now owned, leased, controlled, or operated by the railroad company. * • * 
This contract is also intended to cover, and it shall include, any branch ov 
branches that may be constructed by the railroad company, or other railroad 
or railroads that may be acquired by it, either by lease or purchase, or that 
may be controlled or operated by it during the existence of this agreement, 
should it be lawfully compétent to include it or tliem." 

The part of the Nashville & Chattanooga Railroad, stated to be 
from 2 to 4 miles, lying in Dade county, and a part of the old railroad 
line, was owned by the Nashville, Chattanooga & St. Louis Railroad 
Company at the time this contract of 1884 was made, and the line 
from Kingston to Rome was acquired in 1897. The contract of 1884 
was to run for 25 years from July 1, 1884, and thereafter until the 
expiration of one year after written notice shall hâve been given by 
one of the parties of a désire or intention to terminate the same. So 
that the ownership of the part of the line in Dade county at the time 
the contract was made, and the acquisition of the other during the 
existence of the contract, brought them both within the terms of the 
contract. 

I see nothing necessary to say in this case in addition to what has 
been said in the other cases referred to above, except that, whatever 
the rights of the Rome Railroad Company may hâve been prior to the 
time it was sold to the Nashville, Chattanooga & St. Louis Railroad 
Company, as between it and the Telegraph Company, they do not 
seem to me to affect, in any way, the rights as between the Telegraph 
Company and the Nashville, Chattanooga & St. Louis Railroad Com- 
pany, as the contract was made, by express terms, to cover ail rail- 
road lines then owned, leased, controlled, or operated, and any that 
may be acquired by lease or purchase, or that may be controlled or 
operated during the term of the agreement. 
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For the reasons hère stated, and for the additional reasons given in 
the two opinions above referred to, in the Atlanta & West Point Case 
and the Louisville & Nashville Case, the motion to dismiss must be 
sustained, and a decree to that eiïect may be taken. 



BALDWIN CO-OPEEATIVE CRBAMERT ASS'N v. WILLIAMS, Internat 

Revenue Colleetor. 

(District Court, W. D. Wisconsin. May 5, 1916.) 

Internal Revenue <®=16 — "Adulteratbd Butter." 

Act May 9, 1902, c. 784, § 4, 32 Stat. 194 (Comp. St. 1913, § 6233), de- 
fines "adulterated butter" to be any butter in the manufacture or manipu- 
lation of which any process or material is used witli intent or eftect of 
causing the absorption of abnormal quantitles of water, milk, or cream. 
A régulation of the Commissioner of Internai Revenue, approved by the 
Secretaries of the Treasury and Agriculture, provides that butter haviug 
16 per cent, or more of moisture contains an abnormal quantity and is 
adulterated butter. Butter manufactured by plaintifl: in the usual man- 
ner, without intent to cause the absorption of abnormal quantities of wa- 
ter, contained, according to some of the tests, slightly over 16 per cent, 
of water. Held, that it was not adulterated butter within the statute, 
and the tax imposed on plaintifE as a manufacturer of adulterated but- 
ter, together with the penalty, was improper, and might be reeovered. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. ig::=16. 
For other définitions, see Words and Phrases, First and Second Séries, 
Adulterate.] 

At Law. Action by the Baldwin Co-operative Creamery Associa- 
tion against Burt WilHams, Collecter of Internai Revenue. Judgment 
for plaintifï. 

Richmond, Jackman & Swansen, of Madison, Wis., for plaintifï. 
John A. Aylward and A. C. Hoppmann, U. S. Attys., both of Madi- 
son, Wis., for défendant. 

Findings of Fact. 

SANBORN, District Judge. (1) That on or about August 12, 
1914, the Baldwin Co-operative Creamery Association shipped to 
Messrs. Pitt, Barnam & Co., of New York 179 tubs of salted butter 
and 45 tubs of unsalted butter; that said butter was received at New 
York on or about August 18, 1914; that 5 tubs of said unsalted 
butter were sold to S. S. Long & Bro. ; and that 2 of said tubs so 
sold were seized by John W. Sinzel, United States revenue agent. 

(2) That in November, 1914, the Baldwin Co-operative Creamery 
Association was assessed $550 as spécial tax as a manufacturer of 
adulterated butter, together with 50 per cent, penalty, amounting to 
the sum of $275, and $12 stamp tax, making a total of $837; that 
said sum of $837 was paid on the 12th day of December, 1914, by 
said Baldwin Co-operative Creamery Association, under protest; that 

®=5For other cases see same topic & KBY-NUMBER lu ail Key-Numbered Digests & Indexes 
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on December 23, 1914, a pétition was filed for review and refund; 
and that on March 19, 1915, the application for refund was overruled. 

(3) That said butter was manufactured by the Baldwin Co-operative 
Creamery Association in the most approved manner; that said Bald- 
win Co-operative Creamery Association, in the manufacture and ma- 
nipulation of said butter, used no process or material with the intent 
or effect of causing the absorption of any abnormal quantity of water. 

(4) That said butter contained less than 16 per cent, of moisture. 

Upon the foregoing findings of f act it was decided as f oUows : 
^ Section 4 of the act of May 9, 1902 (32 Stat. 194, c. 784 [U. S. 
Compiled Statutes 1913, § 6233]), defines adulterated butter to be any 
butter in the manufacture or manipulation of which any process or 
material is used with intent or effect of causing the absorption of 
abnormal quantities of water, milk, or cream. A régulation of the 
Commissioner of Internai Revenue, approved by the Secretaries of 
the Treasury and of Agriculture, provides that butter having 16 per 
cent, or more of moisture contains an abnormal quantity, and is class- 
ed as adulterated butter. The butter in question in this case wac ex- 
amined by a revenue agent, and found to contain slightly over 16 per 
cent, of moisture. Other tests showed slightly less. 

Under the statute it must appear that there was an intent to cause 
the absorption of an abnormal quantity of water. The testin'.ony, 
however, shows that the butter was honestly made, and that there 
was no intent to adulterate it or produce an abnormal quantity of wa- 
ter. The butter was honestly made, in the ordinary way, and it also 
appears that there was nothing in the manipulation or manufacture 
which caused the product to contain more than 16 per cent, of water. 
It appeared in évidence that it was very difficult under some conditions 
to obtain butter having less than 16 per cent, water. In the absence of 
any intent to adulterate the butter, or produce an abnormal quantity 
of water, it was held that the case was not within the statute. 
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li. A. WESTEBMANN CO. v. DISPATCH PEINTING CO. 

(Circuit Court of Appeals, Slxth Circuit. June 22, 1916.) 

No. 2663. 

1. APPEAL AND Eekor <S=»1009(1) — Eeview — Eqtjitt Suit — Peater fob Dam- 

ages. 

Under Copyright Act March 4, 1909, c. 326, § 27, 35 Stat. 1082 (Comp. 
St. 1913, § 9548), providing that ail proceedings contemplated, Including 
those for iDJunction, damages, profits, and for the seizure of infringing 
copies, niay be unlted In one action, a proceedlng to enjoin an Infringe- 
ment and to recover damages for the several Infringements should be 
treated on appeal as an equity suit; the prayer for damages not 
changing its nature, and the parties having adopted the forms of an 
equity suit. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3970, 
3978; Dec. Dig. <S=1009(1).] 

2. Appeal and Ebrob <S=>1009(1) — Review — Findings — Equity Cases. 

In an equity suit, the appellate court will review questions of faet, sub- 
Ject to the rule that the flndings of the trial court wlU not be llghtly dls- 
turbed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3970, 
3978; Dec. Dig. <S=>1009(1).] 

3. Courts ©=>359 — Record — Statement of Evidence* 

Where, In an equity suit, the defeated party appealed and also brought 
error, and the évidence was brought up in a so-called bill of exceptions, it 
will, the Intention being elear that It should be treated also as a state- 
ment of évidence under equity rule 75 (198 Fed. xl, 115 C. C. A. xl), be so 
regarded. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 937; Dec. Dig. 
<S=»356.] 

i. Appeal and Brrob ©=934(1) — Revxew — Pbesumptions. 

Where défendant did not appeal, and complainant only appealed from 
the award of damages, claimlug it inadéquate, it will be presumed that 
the détermination of the trial court that défendant was liable was correct, 
although such matter might be reviewed. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. $§ 3777, 
3780, 3781 ; Dec. Dig. <g=>934(l).] 

6. Copyrights <S=>87 — Ineringement — Damages — Newspapeh Publications. 
Copyright Act, § 25 (Comp. St. 1913, § 9546), déclares that, if any person 
shaU Infrlnge a copyright, he shall be liable to pay the proprletor such 
damages as may hâve been suffered, or, in lieu of actual damages, such 
damages as to the court shaU appear just, and In assesslng damages the 
court may, In Its discrétion, allow the amounts stated, but In case of a 
newspaper reproduction of a copyrighted photograph, the damages shaU 
not exceed the sum of $200, nor be less than $50, and that such damages 
shall in no other case exceed the sum of $5,000, nor be less than $250, 
which shall not be regarded as a penalty. The section supplanted prior 
statutes maklng somewhat similar provisions for award of damages. 
Eeld that, where the copyright proprletor did not seek actual damages, 
but sought those provided In Heu thereof, he was, in case of a news- 
paper reproduction of copyrighted drawings, entitled to at least $250 
damages for the inf ringement 

[Ed. Note.— For other cases, see Copyrights, Cent Dig. § 81 ; Dec. Dig. 
®=>87.] 

^=3For otber cases ses sam* topic t KET-NUMBER !□ ail Key-Numbered DIgesU & IndexM 
233F.-S9 
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6. Copyrights <g=a>87 — "Infkingement"— Wiiat Constitutes. 

Under Copyright Act, § 25, authorizing recovery of damages for In- 
frlngement, and provlding tliat iî the proprietor does not seek recovery 
of actual damages, he may recover in lieu tliereof fixed damages for 
each infringement, aa "Infringement" will be treated as those acts, 
wliether oue or maiiy, constitutlng a connected and fairly unltary Inva- 
sion of tlie proprietor's rlgtits. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 81 ; Dec. Dig. 



For other définitions, see Words and Phrases, First and Second Séries, 
Infringement.] 

7. Copyrights >S=!87 — Jnfeingement — Damages. 

The proprietor of numerous sketches showing women's styles for an 
approachlng season, vcho dlsposed of them to the trade, contracted with 
a retail dealer at one town, giving him the exclusive right to reproduce 
any sketches which he deslred in his newspaper advertlslng. The défend- 
ant newspaper company publlshed advertisemeuts for other retail 
dealers, reproducing such copyrlghted sketches. The proprietor sued, 
seeking an Injunction, and claimed, under Copyright Act, § 25, that the 
publication of each separate sketch constituted an infringement entitling 
hlm to the minimum damages provlded. Ueld that, vphlle the sketches 
were separately copyrighted, yet as, under the act, the notice of copy- 
right and not reglstratlon is ail-important, and separate registration 
would give no greater rlghts, the several publications constituted only 
one infringement, entitling the proprietor only to a single award, for the 
several copyrights involved a related subject-matter, and, if suits for 
infringement of the copyright of each plcture had been brought, they 
would hâve been Consolidated. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 81 ; Dec. Dig. 
<S=j87.] 

Appeal and Writ of Error from the District Court o£ the United 
States for the Eastern Division of the Southern District of Ohio; 
John E. Sater, Judge. 

Suit by the L. A, Westermann Company against the Dispatch Print- 
ing Company. There was a judgment awarding partial relief, and 
complainant appeals and brings error. Reversed and remanded, with 
directions. 

Williams & Nash, of Columbus, Ohio, for appellant. 

S. W. Bennett, of Columbus, Ohio, for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and KII^ 
LITS, District Judge. 

DENISON, Circuit Judge. The appellant was the plaintiff below. 
Although a corporation, it seems to be the enterprise of Mr. Wester- 
mann, and it will be convenient to speak of him as the plaintiff. The 
défendant was a newspaper publishing corporation. Plaintiff was 
engaged at New York in the business of selling illustrations of styles 
for women's dress. Pursuing his long-established method of busi- 
ness, when the fall season of 1911 approached he employed Mrs. 
Westermann, as artist and designer, to observe and reproduce and to 
design sketches of hats and gowns, among other things, iUustrative 
of fall styles. Thèse sketches showed women as they would appear 
wearing such articles, and were artistic and attractive. The sketches 
were then grouped, eight or ten together, and printed upon large dis- 
play sheets. Each sketch was separately deposited with the Register 

«=3For other cases see same toplc & KEY-NUMBER in «11 Key-Numbered Dljrests & Indexe* 
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of Copyrights and copyright claimed thereon; and each sketch when 
published in the group carried independently the copyright notice. 
Westermann sent thèse display sheets, as issued from tirae to time, to 
his mailing hst of 1,200 retail dealers in women's dress throughout 
the United States, accompanied by an offer to sell to each dealer clec- 
troplates of any desired sketch, with the exclusive right to use it in 
the dealer's town. This record shows that Westermann published and 
distributed at least six such display sheets, two on August 15th, three 
on September Ist, and one on September 19th. He made a contract 
covering the season with Morehouse, a retail dealer at Columbus, Ohio, 
somewhat varying the gênerai method of business, and whereby it 
was agreed that Westermann should furnish Morehouse thèse style 
sheets, and that Morehouse, in considération of a fixed suni, should 
hâve the exclusive right in Columbus to reproduce any of thèse sketches 
which he desired to use in bis Columbus newspaper advertising. 

At intervais from September IQth to October 15th the défendant 
newspaper published six advertisements for five Columbus retailers 
other thaii Morehouse, in each one of which six advertisements there 
was reproduced one of the copyrighted sketches, no one being used 
twice. November lOth défendant reproduced in its newspaper for 
still another advertiser the same sketch which it had once published 
on October 15th. Ko two of thèse six sketches were included by 
plaintifif in any one of his display sheet groups. 

In the court below Westermann filcd his bill of complaint set- 
ting out thèse facts, alleging that it was impossible to show by proof 
the actual damages sufifered, and that he elected to take and demand 
the alternative "just" damages given by section 25 of the Copy- 
right Law (Act March 4, 1909, c. 320, 35 Stat. h. 1075 [Comp. St. 
1913, § 9546]), asking a judgmcnt for the maximum of $5,000 for 
each of the seven alleged infringing publications, and asking also an 
injunction. 

Défendant answered; plaintifï replied; proofs were taken in open 
court; ail of the issues were found in favor of plaintifif; and his 
damages were fixed at $10 for each infringement. The défendant 
was content ; the plaintifï brought the case hère on appeal and on writ 
of error. 

[1-3] 1. The case must be treated as an equity case hère on appeal. 
Section 27 provides that ail proceedings contemplated by the act, in- 
cluding those for injunction, damages, profits, and for the seizure of 
infringing copies, etc., may be united in one action. It is easy to 
see that composite actions might be brought which it would be diffi- 
cult to classify as between equity and law ; but there is no such diffi- 
culty hère. The prayer for damages, in connection with the injunc- 
tion, does not at ail disparage the dominant équitable character of the 
proceeding. The awarding of such damages is within the customary 
powers of a court of equity. Plaintifif adopted, and défendant accepted, 
ail the forms of a proceeding in equity ; and the suit must be so consid- 
ered. It follows that we must décide the questions of fact as well 
as those of law involved, save that, under familiar rules, the conclu- 
sion of the trial court on questions of fact will not be lightly dis- 



612 233 FEDERAL RËPOETEB 

turbed. Although the testimony is hère upon a so-called bill of ex- 
ceptions, we think the intention is clear enough that it should be treated 
also as a statement of évidence, under equity rule 75 (198 Fed. xl, 115 
C. C. A. xl) ; and it will be so regarded. 

[4] 2. Issues as to the necessity of making Morehouse a party, as 
to the copyrightable character of the sketches, as to the effectiveness 
of the registration proceedings, and as to the sufficiency of the notice 
and defendant's knowledge — ail were decided against défendant, and 
défendant has not appealed. While it would be open to us to consider 
such issues, because involved in any judgment for plaintiflf, yet in 
this case we see no reason for considering them on our own motion, 
and in the absence of any complaint. We therefore assume that the 
court below was correct in thèse particulars, and that the only ques- 
tion for considération is the one which alone the parties hâve presented, 
viz., the proper measure of damages under section 25, as applied to 
the facts of this case. 

[5] 3. Section 25, so far as pertinent, is quoted in the margin.* 
By the clause "in lieu of" it contemplâtes an élection or discre- 
tionary choice between actual damages and profits on the one side, and, 
on the other side, an assumed or somewhat arbitrary award of such 
damages as may be just. Plaintiff claims that the copyright proprietor 
is entitled to make this élection, and to plant his action arbitrarily 
and absolutely upon one theory or the other; défendant insists that 
the élection or the discretionary choice is to be made by the court upon 
the trial. The plaintifï hère made the élection, if he had the power 

1 Sec. 25. Infrlngement — liablllty. That If any person shall infringe the 
copyright In any work protected under the copyright laws of the United 
States such person shall be Uable: 

(a) To an Injunctlon restralnlng such Infrlngement; 

(b) To pay to tbe copyright proprietor such damages as the copyright 
proprietor may hâve suffered due to the Infrlngement, as well as ail the 
profits whIch the infrlnger shall hâve made from such Infrlngement, and in 
I)rovlng profits the plaintiff shall be required to prove sales only and the de- 
fendant shall be required to prove every élément of cost which he claims, or 
in lieu of actual damages and profits such damages as to the court shall ap- 
pear to be just, and in assesslng such damages the court may, in its discré- 
tion, allow the amounts as herelnafter stated, but In the case of a newspaper 
reproduction of a copyrighted photograph such damages shall not esceed the 
sum of tvvo hundred dollars nor be less than the sum of fifty dollars, and such 
damages shall in no other case exceed the sum of flve thousand dollars nor 
be less than the sum of two hundred and fifty dollars, and shall not be re- 
garded as a penalty: 

First. In the case of a painting, statue, or sculpture, tcn dollars for every 
infrliiging copy made or sold by or found In the possession of the infringer or 
his agents or employés; 

Second. In the case of any work enumerated in section five of this act, 
e.\cept a painting, statue, or sculpture, one dollar for every Infringing copy 
uiade Of soid by or found in the possession of the Infringer or his agents or 
employés ; 

'i'iiird. In the case of a lecture, sermon, or address, fifty dollars for every 
Infringing delivery; 

Fourth. In the case of a dramatlc or dramatlc-musical or a choral or or- 
chestral composition, one hundred dollars for the flrst and fifty dollars for 
every subséquent Infringing performance; in the case of other musical com- 
Bpsitions, ten dollars for every Infringing performance. 
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to do so ; and on the évidence there can be no doubt that this was not 
a case for actnal damages, as distinguished from those damages which 
might be fair and just, and that the court, if called upon to act, must 
make the same élection as plaintiff did. Défendant made no profits, 
so far as the proofs indicated ; the plaintiff's damages rested in the 
injury to his Morehouse contract and in the discouragement of and 
ihe tendency to destroy liis system of business. To make any ac- 
curate proof of actnal damages was obviously impossible. This case 
must therefore be treated, from any point of view, as one calling 
for the application of the "in lieu" portion of the statute. 

4. The statute says that "such damages shall" be governed by a 
maximum and minimum. Whether this phrase, "such damages," and 
the maximum and minimum limitations, apply to the actual damages 
which may be proved and established under the first part of this sec- 
tion, or only to the "just" damages given "in lieu of actual damages," 
cannot be determined from mère arrangement of the language, but 
must dépend upon more indirect iiiterpretation. This question like- 
wise does not directly rcfjuire décision in this case. The limitations 
unquestionably apply to the "in lieu" damages, which are the only 
ones hère involved ; their apjjlication to actual damages may be pass- 
ed over. 

5. The arrangement of section 25 is awkward. Tn effect, the pro- 
visions for maximum and minimum immediately follow the classifi- 
cation, so that the statute must be treated as if it read : 

"Or in lieu of actual diunaws and profits, sueli damai;es as to the court 
shall appear to be ju.'^t, and In assesslng such damages the court may in its 
discrétion allow .*!() for ever.v copy of a painting, etc., $1 for every copy of 
any othor work, etc., ifiO for every de]i\ery of a lecture, etc., and .$10 for 
every perfornijujce of nuisicnl compositions, except, etc. — but in the case of 
a newspaper rcinoduction of a eoii.\i'i.glited photograph such damages shall 
not exceed the suni of .filOO nor be less tlum tlie sum of .$50, and such damages 
.shall in no other cas" exceed tlie sum of $.'>,000 nor be less than the surû of 
$250, and shall not lie regarded iis a iienalty." 

6. We see no escape from the application of the $250 minimum in 
a case like this. It is diSîcult to think of any reason why a newspaper 
reproduction of a co])yrighted pen and ink drawing of a hat should 
not be classiiied with a newspaper reproduction of a copyrighted 
photograph of similar articles ; but it is not, and thèse sketches hère 
involved are not photographs — though they might as well bave been 
—and unless the word "photograph" is restricted to its established 
meaning, no line can be drawn ; hence the $50 photograph minimum 
cannot apply. 

It seems to us the plain meaning of the language that Congress in- 
tended that the plaintiff should not recover less than $250 damages in 
any copyright infringement suit not based upon a newspaper repro- 
duction of a photograph — at least in any case where the actual dam- 
ages fail to appear so clearly and so f ully as to forbid resort to the "in 
lieu" clause. The necessary efïect of the provision is to prohibit the 
award of merely nominal damages. This intent implies no undue 
harshness. Not only does the typical copyright infringement, if not 
every one, involve indirect damages almost sure to be considérable, 
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but in few cases would one sum of $250 more than compensate plain- 
tiff for his time, trouble and expense in detecting, f ollowing up and 
prosecuting an infringement. It would seeni that the words "shall 
net be regarded as a penalty" were added eut of abundant caution, 
for under such a situation as usually exists on this stibject the award- 
ing of a round sum in damages is no more a penalty when the dam- 
ages are liquidated by a court than when they are liquidated by a 
contract. 

The act of 1909 is not new in this respect. R. S. § 4964, provided 
that one who unlawfully reproduced a copyrighted book should pay 
such damages as may be recovered in a civil action; section 4965 
provided redress for infringement of copyrights other than for books, 
which redress consisted of "forfeiting" (one-half to the proprietor 
and one-half to the United States) one dollar for each inf ringing copy ; 
and this section further provides, with référence to the infringement 
of a print, that "the sum to be recovered in any action brought through 
the provisions of this section shall be not less than $250" ; section 
4966 covers infringement of copyrighted dramatic and musical com- 
positions, and says that the infringer "shall be liable for damages 
therefor, such damages in ail cases to be assessed at such sum, not 
less than $100 for the first and $50 for every subséquent perform- 
ance, as to the court shall appear to be just." This last provision was 
under considération by the Suprême Court in Brady v. Daly, 175 U. 
S. 148, 20 Sup. Ct. 62, 44 L. Ed. 109. It was held that the minimum 
provision was not one for a penalty, and that in default of proof of 
actual damages the plaintiff was at ail events entitled to recover this 
minimum. After this construction of R. S. § 4966, the same language 
was adopted into section 25 of the act of 1909, although its applica- 
tion was extended to ail copyrights ; and Brady v. Daly must hâve the 
effect of a décision that under the présent statute the plaintiff may 
recover at least the minimum. 

[6] 7. When we observe that a single act in reproduction of a 
single copyrighted print is such an infringement as wiU support an 
action and a recovery under section 25, it is natural to assume that 
each such act calls for the minimum damages, and perhaps this nat- 
ural assumption tends to persuade that Congress did not intend to 
abolish merely nominal damages (Woodman v. Lydiard-Peterson Co. 
|"C. C. D. Minn.] 192 Fed. 67, affirmed 204 Fed. 921, 123 C. C. A. 
243, 205 Fed. 900, 126 C. C. A. 434) ; but the conclusion is not in- 
évitable. The "infringement" for which an action will lie is not nec- 
essarily the same "infringement" for which the minimum damages 
are provided. The same word may hâve différent meanings, even 
in parts of the same statute, if the context and reasonable construc- 
tion so require. American Co. v. District of Columbia, 224 U. S. 
491, 494, 32 Sup. Ct. 553, 56 L. Ed. 856. 

The language of the statute is: 

"If any porsoii shall iiifringe the copyright in any worlc protected under the 
copyriglit laws of tlie United States such person shall be liable * * * to 
pay * ♦ « the copyright proprietor * ♦ ♦ such damages as to the 
court shall appear to be just," etc. 
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What did Congress iiiean when it referred to the "infringement" 
for which not less than $250 must be paid? The commoii instance, 
such as Congress probably liad in mind, is clear. In case of an un- 
authorized publication of a copyrighted book, or an infringing édi- 
tion of a copyrighted song, there are clearly one right and one viola- 
tion, though an infringing édition may contain many copies. The 
statute lias recognized that in some instances acts of infringement, 
though connectée! and united, may require separate treatment, and in 
other instances (newspaper reproduction of photographs) a number, 
perhaps a vast number, of acts are treated collectively as one infringe- 
ment; but in still other instances the statute is wholly silent in thèse 
respects. The publishing of an édition of a thousand books is an 
infringement; so is the putting on sale of one of them. Using the 
analogy of the patent law, the manufacture and sale of one article is 
an infringement sufficient to support an action ; yet ail the conduct of 
the défendant in continuing the manufacture and sale over a period of 
years may be "the infringement" for which damages will be assessed 
at the end of the action. There is no corresponding damage statute 
in the patent law to make the analogy complète ; but can it be sup- 
posed that the copyright proprietor can take each infringing act out 
of a séries or group, because each one is sufficient to support 
an action, and then plant a separate action or complaint upon each, 
and so recover his minimum damages practically as many times as 
he chooses ? Thèse and other considérations convince us that the "in- 
fringement" which calls for minimum damages is that conduct of the 
défendant, whether being one act or many, which constitutes a con- 
nected and fairly unitary invasion of the proprietor's rights. Inter- 
mittent nevi'spaper publication forms merely an extrême instance of 
difficulty in applying this définition. 

[7] 8. We are on more uncertain ground when we attempt to 
define that right of the copyright proprietor which is contemplated 
by the minimum damage provision. What is meant by "the copy- 
right in any work protected," etc.? Hère again the case of a book 
or musical composition is simple; but when the copyright law is used 
as an aid to business enterprises, other than the printing and sale of 
books and pictures, we fînd indefiniteness. Whatever may bave been 
the rule under the former law, section 3 of the act of 1909 (Comp. 
St. 1913, § 9519) opérâtes to give the proprietor the élection between 
claiming copyright of his "work" as an entirety or by units, and, which- 
ever way it is donc, each unit is. equally protected. Each one of a 
number of short stories may be separately copyrighted as it appears 
from month to month, and then they may go upon the market grouped 
as a book, or they may be withheld and ail first published in book 
form and copyrighted as an entirety, or they may be copyrighted as 
they serially appear, and then again in their grouped form. In any 
event, it is an infringement of the proprietor's rights to repiiblish 
any one of the stories, and it is an infringement of his rights to re- 
publish the whole book. A furniture manufacturer may hâve a hun- 
dred artistic cuts or prints showing his product. He may copyright 
them separately and then unité them in his published catalogue, or 
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he may first copyright the whole catalogue, making one registration ; 
in either event, it is an infringement of his rights to republish any 
one print or to republish the whole catalogue. We cannot believe 
that the application of the minimum damage law is controlled by 
that form of copyrighting, by group or by unit, which the proprietor 
chooses or happens to adopt. If the form of registration détermines 
the nature of the right which is infringed, and so if it rriust be as- 
sumed that each impairment of a separately registered copyright is 
a separate infringement, it foUows in the case of a catalogue that if 
the proprietor registers the entire at once, and if a défendant has 
republished the entire, the proprietor's maximum damage (at least 
under the "in lieu" clause) is $5,000; wliile if he has separately reg- 
istered each one of his 100 prints, and put out the same catalogue, 
and the défendant has republished the same catalogue, we see that 
plaintiff's right is the same as before and that the defendant's infringe- 
ment is the same as before, and yet the minimum damage permissible 
under the statute would be $25,000. While this is the first thought 
interprétation of the words of the law, yet we know it cannot be the 
real intent. The damages would hâve been "irrationally increased. 
We believe Congress meant no such resuit." American Co. v. Dis- 
trict of Columbia, supra, 224 U. S. at page 495, 32 Sup. Ct. 553, 
56 L. Ed. 856. If the language permits, we must find some more 
reasonable construction even if inconsistent with the letter. Church 
V. United States, 143 U. S. 457, 12 Sup. Ct. 511, 36 h. Ed. 226. We 
see no insuperable objection to supposing that the "copyright in any 
work protected," etc., may refer as well to a composite or grouped 
right as to each separate item of the group ; and we are satisfied to 
interpret the statute as saying, in effect, that in any case where a 
party shows that a property right and interest protected by the 
copyright law hâve been invaded by the défendant, the damages (under 
the "in lieu" clause) must not be more or less than the stated amounts ; 
even though the right is composite and the invasion is composite. It 
will follow that it must be determined by the court as a fact in each 
case whether one right or more than one has been impaired, and 
whether the acts of the défendant in taking are to be considered as 
one infringement or more than one. 

We are somewhat fortified in this conclusion, by observing the dis- 
tinct différence in theory between the old (R. S.) and the new (1909) 
copyright laws. Under the old law, the statutory monopoly was rested 
upon registration, which must be initiated on or before publication. 
The certificate of registration was not only évidence of title but its 
preliminaries constituted the final step in the otherwise incomplète 
statutory grant. Under the new law, the exclusive right is fixed at 
the instant of and by the fact of publication, with notice; the regis- 
tration is incidental and may be long postponed. The publication of 
the complète book, with notice, perfects the right; are its character 
and incidents to be changed by subsequently filing the chapters sep- 
arately for registry? So, the trade cuts may be put out, one each day, 
each with notice of copyright claim, but the only thing filed for 
registry may be the complète catalogue; the rights resulting from 



L. A. WESTEBMANN CO. V. DISPATCH PKINTING OO. 617 

publication would seemingly be neither enlarged nor diminished. As 
the registration bas become more incidental and nonessential, by so far 
its form must bave become less important in fixing substantial rights. 

In determinlng the above-stated question of fact, the power and 
duty of consolidation may be useful as a test. If a plaintiff copy- 
rights separately ten cuts, and finds each one of the ten infringed on 
separate days by the same newspaper, and then brings ten separate 
injunction and damage suits, on application to compel consolidation 
the court would look into the facts and ascertain whether there were 
really ten controversies involving ten questions or whether there was 
just the one dispute involving one question, and probably would con- 
solidate or not, according as it decided this question. If thèse suits 
were consolidated upon a fînding that there were really only one con- 
troversy and one injury to the plaintiff's business, or if the plaintifï 
in the first place brought one consolidated suit, we think it is évident 
that the statute may be satisfied by awarding the minimum damages 
as for one infringement. This construction of the law does not 
compel the proprietor to register ail together items which he wishes 
to register separately. He may adopt the latter course and dérive any 
direct or indirect advantages properly incidental ; but it does not fol- 
low that one of thèse incidental advantages is to give the minimum 
damage clause an effect which could not hâve been intended. Nor 
does this construction imply that the damages for republishing a 
complète set of separately copyrighted books would be no more than 
for republishing one volume of the set. A set of books is not a unit 
in the same sensé that one book is. The application of the law to 
such a case the court would détermine according as it determinedi 
the facts. 

We do not overlook that a proprietor who had such separate copy- 
right registrations as are hère involved might bring a suit based upon 
one item only, and after the first suit was fînished bring another based 
upon another item, or he might be able to bring several simultaneously 
in différent jurisdictions, and thus in one way or the other escape 
consolidation. However, it will be time to meet such a problem when 
it arises; situations hard to dispose of can always be imagined; the 
possibility of such difficulty will not prevent what seems the reasonable 
construction in the ordinary case. 

Applying this principle to the présent case, we find first that ail the 
cuts hère involved relate to a single subject, viz., fashions for women's 
wear for a single season; the constituent parts of such a subject are, 
obviously and necessarily, closely related ; they comprise a unitary 
object and efïect; the aim must be to meet the tastes of women col- 
lectively as well as separately. We find also that plaintifï had united 
and tied together ail his six separately copyrighted cuts as completely 
as if he had published them only in one catalogue or one book. He 
had done this, so far as this case is concerned, by uniting them in a 
season's service which he had sold exclusively for Columbus to More- 
house. His entire business enterprise protected by copyrights was 
represented in Columbus by his Morehouse contract. His right, which 
was involved and which was impaired, was the exclusive right to 
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ipublish in Colunibus this group of plcttires for this season; and this 
was in substantial effect one right. The défendant nevvspaper pub- 
lished on several days several items of this group, but thèse publications 
were ail incidents of one course of conduct ; they ail occurred within 
a short time; they ceased as soon as complaint was made. AVe think 
it reasonable to say that within the purview of this minimum damage 
clause they constituted one infringement. 

_ The decree must be reversed, and the cause remanded, with instruc- 
tions to enter a decree for plaintiff for tvvo hundred and fifty dollars 
damages and costs and the attorney fee alrcady fixed. The writ of 
error is dismissed. 

We thus definitely direct the précise decree to be entered below in 
order that no lack of finality in our decree may embarrass any efifort 
to take the opinion of the Suprême Court ; we bave considered certify- 
ing the questions, but we find our doubts hardly sufficient to justify 
this course. 



COOPER y. JEWETT et al. 

(Circuit Court of Appenls, Eiglitli Circuit. May 18, 1916.) 

No. 45-12. 

1. Attorney and Ct.iENT <®=70 — Appeaeanoe — I'besumption. 

It is presuii'.od tliat an attorney wlio appears foi' a party is autliorîzed 
to do so. 

[Ed. Note. — For otlier cases, see Attorney and Client, Cent. Dig. § 95; 
Dec. Dig. ®=370.] 

2. Pkocess <©=3l40 — Service — Evidesoe — Sufïiciescy. 

Evidence lield to sliow tliat défendant was served in an lowa suit in 
aecordance witli Code lowa 1897, § 351t), autliorizing service of process 
by any peraon iiot a party to the action. 

[Ed. Note. — For otlier cases, see Process, Cent. Dig. |§ 202-205; Dec. 
Dig. ®=3l49.] 

S. Principal and Surety <®=3l85 — Kigiiïs of Suketï — Enforoement of Re- 

IMBUESEMEKT. 

Wliere, lu au action against a principal and lus surettes, tlie pétition 
was amended suid otlier claims included, but notice of amendment was 
not served on tlie principal, and his attornoys were tlien in a hostile atti- 
tude. th(î sureties are, the amount of the daim added by amenduient hav- 
ing been satislied liy the sale of collatéral delivered by the principal, en- 
titled to reimburseiaent to the amount of the judgmeut satisfied by them; 
that claim liaving lieeii included lu the original notice served on the 
lirincipal. 

lEd. Note. — For other cases, see Principal and Surcty, Cent. Dig, §§ 
524-538 ; Dec. Dig. ©=>185.] 

4. CouKTs '©=>26S — Feder.vl Courts — JuiusmcTioN. 

While, broadly speakiug, a fédéral District Court is witliout jurisdie- 
tiou of a credltors' suit brought by sui'cties, who had satisfied a judg- 
meut recovered in the state court of another district, the court lias juris- 
diction of au action at law by tlie sureties to recover the amount they 
paid. 

[Ed. Note.— For otlier cases, see Courts, Cent. Dig. §| 806, S07, 812 ; 
Dec. Dig. <g=5208.1 

<g=^For other cases see same topic & KEY-KUMBBR in ail Key-Numbered Digests & Indexes 
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5. Courts ©=^5268— Fédéral Courts — Jubisdiction. 

Where suretics, having satisfled a judgment against their principal In 
a court of a foreigii state, were subrogated to the rlghts of tlie creditor, 
a suit in equity to eiiforce sucli rigtits inay be maintained in tlio fédéral 
District Court of a district not including the state wliere judgment was 
reiidered. 

[Ed. Note.— For otlier cases, see Courts, Cent. Dig. §§ 806, 807, 812; 
Dec. Dig. €=^208.] 

6. l'RIXCIPAU AND SUIiETY <3=3lS7 — ACTIONS — .TUDCMEXT. 

Code lowa 18!)7, § S7T3, provides tliat, in an action by soveral plaintiffs 
against soveral défendants, tlie court niay render .judgment l'or or against 
one or uiore of theui wlien a several judgment is proper, leaving tlie ac- 
tion to procecd against otliers ; section 'Ml',) provides tliat, when judg- 
ment is rendered against a principal and liis surety, it sball recite the or- 
der of liability ; wliile sections 3000 and 3007 provide for the issiianee of 
exécution as against tlio part,y primarily liable and for a surety's subro- 
gation to tlie riglits of creditors. Ileld that, in an action against a prin- 
cipal and surety, thougli tlie only notice of claim served upon the prin- 
cipal omitted any référence to a détermination of the respective liability 
of tlie parties, the lowa court liad jurisdiction to détermine tlie respective 
liability of the parties, and judgment determining that question is res 
judicata. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 
554-556; Dec. Dig. €=187.] 

7. Subrogation <S=>31(5) — Paymenï of Obligation by Sukety — Assignment 

OB' Debt. 

A surety bas the right, when paying a creditor, to talce an assignment 
of the évidence of iiidebtedness, to enforce it against bis principal; and, 
though no assignment is tal;en, tlie surety will, under the doctrine of sub- 
rogation, be deemed to liave received such assignment. 

[Ed. Note. — For other cases, see Subrogation, Cent. Dig. § 91; Dec. 
Dig. ®=531(5).] 

8. Appeal and Eebob ©=^878(2) — Présentation ce Grounds of Keview — ■ 

Statute. 

Where coniplainants, suing on a judgment designating the rate of in- 
terest, failed to appeal from that portion of the decree redueing the rate 
of interest, they caniiot, on défendants' appeal, complain. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3577; 
Dec. Dig. <S=>878(2).] 

9. Limitation of Actions <S=2(1) — Wiiat Law Governs — Cbeditors' Suit. 

In a suit by surety in the nature of a creditors' suit, wherein it was 
sought to subject lands subsequently conveyed by the principal to the sat- 
isfaction of tlie surety's claim, the statute of limitations of the state in 
which the suit was brought governs. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
4, 6; Dec. Dig. 0=2(1).] 

10. Limitation of Actions <£=87(3) — Runnikg of Statute — ^Nonbesidenoe. 

Code Civ. Proc. S. D. §§ 59, 60, respectively fix a 10-year limitation on 
actions upon judgments and 6 years upou contracts ; while section 69- 
déclares that if, when a cause of action accrues against any person, he, 
shall be out of the state, such action niay be commenced within such 
time after the return of the person into the state, and If, after such 
cause of action shall hâve accnied, such person shall départ from and 
réside outside of the state, the time of his absence shall not be taken as 
any part of the time limited for the commencement of the action. When 
jiidgment was recovered against défendant and his sureties, défendant 
was not a résident of South Dakota. Thereaf ter, judgment being satisfied. 
, .by the sureties, défendant became a résident of the state. J/eW, that 

m' ■ ■ — ^ — ' ' ' ' i ■ 

Ç=»For otiier cases see same topic & KEY-NDMBER in ail Key-Numbered Digests & Indexes • 
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suit on a judgmeut by the sureties, who were subrogated to the rijrhts 
of the iudgment creditor, was not barred uiitil 10 ycars from the tiuie 
défendant becanie a résident of South Dakota; the suit belng one on a 
judgment, and tho running of limitations belng toUed during the period 
of defendaut's nonresideuce. 

[Ed. Note.— For other cases, see Limitation of Actions, Cent. Dig. § 458 ; 
Dec. Dig. <g=:5S7(;:î).] 

11. Appeal anu Krrob <S=3S4.':Î(2) — Review — Questions Pbesented fob Re- 

VIEW. 

Where, in an equity case, testimony complained of by appellant was 
unnecessary to sustaln the decree, the question of its admissibllity will 
not be determined. 

[Kd. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3331 ; 
Dec. Dig. €=>843(2).] 

12. AppeaIv and Error <g=3724(5) — Review — Qtfestions Presbnted. 

A speciflcation of error whlch declared that appellant would rely 
upon an error specifled in an assignmcnt at a named page of the record 
présents nothing for review, where at that page there was nothing In tha 
record referring to the speciflcation. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 2999; 
Dec. Dig. <S=5724(.5).] 

13. Appeal and Error <e=>1073(7) — Review — Harmless Erroe. 

In a suit by a surety to obtain reimbursement for sums paid to satlsfy 
a judgment against himself and his principal, the principal cannot com- 
pUiin that the court improperly allowed the surety to recover costs ex- 
pended in such suit, where the surety was denied a larger sum to which 
he was entitled. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. § 4245; 
Dec. Dig. ©=1073(7).] 

14. Appeal and Error ©=1073(1)— Review — Harmless Ebbob. 

Where, under Code Clv. Proc. S. D. § 321, and Laws S. D. 1903, c. 117, 
a judgment of the fédéral District Court of South Dakota could be made 
a lien by flling a copy with the clerk of the state circuit court, the error of 
the District Court in declaring Its judgment a lien is harmless. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. § 4240; 
Dec. Dig. ©=1073(1).] 

Appeal from the District Court of the United States for the District 
of South Dakota; James D. EUiott, Judge. 

Bills by George A. Jewett and by A. H. McVey against John Cooper, 
who filed cross-bills; the suits being consohdated. From a decree 
for complainants, défendant and cross-complainant appeals. Affirmed. 

T. H. NuH, of Huron. S. D. (Null & Royhl, of Huron, S. D., on 
the brief), for appellant. 

A. B. Fairbank, of Sioux Falls, S. D. (Edmund H. McVey, of 
Kansas City, Mo., and Boyce, Warren & Fairbank, of Sioux Falls, 
S. D., on the brief), for appellees. 

Before HOOK and SMITH, Circuit Judges, and REED, District 
Judge. 

SMITH, Circuit Judge. The appellees were the plaintifïs and the 
appellant was the défendant in the District Court, and they will be 
styled hère as in the court below. For some time prior to August, 

$=3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digesta & Indexe! 
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1898, ail the parties to this suit were résidents of Des Moines, lowa. 
Dr. Cooper was a practicing physician and surgeon and a considérable 
property ovvner there. He was a stockholder and director of the 
German Savings Bank of that city, and owned about 450 shares eut 
of a total of 1,000 of the stock of the Fidelity Insurance Company of 
that city. Mr. George A. Jewett was a lumber dealer, and interested 
in the Brick Mutual, an Insurance company of Des Moines. A. H. 
McVey was a practicing lawyer, and became District Judge about 
December, 1901. Negotiations were started in the summer of 1898 to 
buy the body of the stock not held by Cooper in the Fidelity Insurance 
Company, and 513 of the total of 1,000 shares were bought of Mr. 
Coffin and others. Out of this 60 shares were issued to Dr. Cooper, 
thus giving him individually a majority of ail the stock in the com- 
pany. The balance of the purchased stock, 453 shares, was issued to 
John Cooper, George A. Jewett, A. H. McVey, R. J. McKee, and S. 
G. Lee, jointly, referred to throughout this case as the syndicate. The 
money to pay for this stock was originally borrowed of the German 
Savings Bank, and the parties named signed a note for about $19,000 
to that bank. Right hère arises the first controversy of a material 
character in this case. Dr. Cooper claims the syndicate bought the 
stock in their own right and gave their note for the amount to the 
German Savings Bank, while Judge McVey and Mr. Jewett claim 
that it was bought by them and the other members of the syndicate as 
trustées for Dr. Cooper, and that they signed bis note as sureties, and 
the stock was issued in the name of the syndicate as security to them 
for signing the note for the purchase money and another note for 75 
per cent, of the face value to the Fidelity Company. The loan was 
transferred from the German Savings Bank to the Des Moines Na- 
tional Bank, and from there to the lowa National Bank. It was re- 
duced from time to time, doubtless by sales of syndicate stock, until 
it, at the time of the last note to the lowa National Bank, December 
8, 1900, amounted to $10,267, due in 6 months from date, with 8 per 
cent, interest from maturity. The stock then held by the syndicate 
had been reduced to 318 shares, and this was deposited as collatéral 
security for the new note. At some time before the last note was 
given Lee had in some way passed out of the syndicate. Dr. Cooper 
became involved in many difficulties. The Fidelity Insurance Com- 
pany, which had bought the Brick Mutual, was in financial difficulties, 
and domestic troubles had come to aid his embarrassments. He left 
Des Moines, and went to Lincoln, Neb. Suit was brought on the note 
in question against him, McVey, Jewett, and McKee in the district 
court of Polk County, lowa. This court is a court of superior gênerai 
jurisdiction. 

[1, 2] The first question is as to whether the doctor was properly 
served with the original notice in this suit, that being the means by 
which jurisdiction is obtained in the courts of lowa. Such a notice 
was issued, and a return shows it was personally served upon Dr. 
Cooper by G. D. Perry, a constable of Des Moines, Polk county, lowa, 
in that city. Mr. Perry is now dead. The lowa law provides that 
this notice may be served, by any person not a party to the action. 
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Code lowa 1897, § 3516. The district court of Polk county, lowa, 
expressly found that Dr. Cooper had been personally served within 
the county, and McVey, McVey & Graham appeared in this suit for 
him. 

The presumption is that an attorney who appears for a party is 
authorized to do so. Potter v. Parsons, 14 lowa, 286; Harshey v. 
Blackmarr, 20 lowa, 161, 89 Am. Dec. 520. The burden is upon one 
who clainis that an appearance for him bas been unauthorized to show 
that fact (Bond v. Epley, 48 lowa, 600), and where there is no service, 
but a lawful atîpearance (Fanning v. Minnesota Railroad Co., 37 
lowa, 379), or when there is service and an unauthorized appearance 
(Woodward v. Willard, 33 Iov.'a, 542), the court bas jurisdiction. Tes- 
tifying in this case more than 13 years after the alleged service, Dr. 
Cooper swore: 

"I cannot recall tlio service of an original notice npoii me by a constable 
iiaïued Perry in Api-il, 1902. I liave tried to recall that, but I don't believe it 
was ever served. I can't recall it. I don't believe I ever liad aTiy notict^ 
of tliat. I know I, wasrrt in Des Moines on tlie fitlr of April. I was in 
Lincoln. I doirt roniember linndin!:? an orislnal notice to Mr. MeVey sub- 
séquent to that tinie. I don't reniember that I had any talk with A. II. McVey 
about a défense to this action bronght by the lowa National Bank airainst 
me. I never authorized him to make a défense for me. I did not feel that I 
had any défense to make." 

He also testified that he never employed the junior McVey, but only 
the senior one, who it seems was on the bench of the state of lowa 
at the time in question. One of the principal reasons given by Dr. 
Cooper for thinking he was not served was that lie was in Lincoln, 
Neb.., and not in Des Moines, on the date of the alleged service, April 
9, 1902 ; but it appears that the sherifif of Polk county, lowa, returned 
that he personally served him in Des Moines, lowa, on that day in a 
suit by B. F. Loose against John Cooper. Dr. Cooper was also a wit- 
ness in this very case of lowa National Bank v. John Cooper et al. 
on behalf of the plaintifï. As to numerous letters he testified he did 
not remember receiving them. As to one letter he testified : 

"I don't recall receiving that letter. I don't deny receiving it. I don't 
remember that I did. I don't recoUect the letter in the letter press copy book 
dated June 19, 1902, niarked 'Plaintiff's Exhibit N.' There was a lot of such 
stuffl pouring in on me, and I never paid much attention to it. I don't know 
whether I received it or not." 

And he testified similarly as to numerous other letters written about 
the same time as the alleged service. We cannot find there was no 
service in the lowa court in that case. We hâve no doubt that he was 
served, and that he authorized the appearance by McVey, McVey & 
Graham. We may add that we hâve examined Jamison v. Weaver, 84 
lowa, 611, 51 N. W. 65, Squires v. Jeffrey, 101 lowa, 676, 70 N. W. 
730, Shehan v. Stuart, 117 lowa, 207, 90 N. W. 614, and Buck v. 
Hawley & Hoops, 129 lowa, 406, 105 N. W. 68<S, and there is nothing 
in any of those wdiich conflicts with our conclusion. 

[3] Subsequently the lowa National Bank filed an amendment to 
its pétition, in which it.claimed the additional sum of $9,540 and inter- 
est, less a crédit of $1,950 for advances made to pay an assessment pi 
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30 per cent, upon Ihe 318 shares of stock which was held as collatéral 
upon the note for $10,267, which had been voted by the board of di- 
rectors, and asked judgment against ail of the défendants, John Cooper, 
A. H. McVey, George A. Jewett, and R. J. McKee, for that amount. 
No notice was ever given of this amendment, which nearly doubled 
the amount claimed. Jewett, McVey, and McKee filed answer to this 
amended pétition. On June 16, 1902, the district court of Polk county, 
lowa, rendered judgment in favor of the lowa National Bank and 
against Dr. Cooper for $18,930.55, and $229.30 attorney's" fées and 
costs. Thèse attorney's fées were taxed upon the whole amount of 
the judgment at the rates fixed by Code lowa, § 3869. This judgment 
was valid to the extent of the amount of the note for $lO,267 and 
interest, attorney's f ee, and costs ; but there having been no notice of 
the balance, and only évidence of doubtful admissibility that Dr. 
Cooper's attorneys, who had by that time assumed a hostile attitude, 
had any authority to waive notice and appear for him without notice, 
we would be loath to hold that the judgment in excess of the amount 
of the note was valid, but for reasons which will hereafter appear that 
does not affect this case. 

The lowa National Bank had two claims against the four défend- 
ants, one for $10,267 and interest and attorney's fées on the note, and 
pne for $9,540 and interest upon the assessment paid by the bank on 
the syndicate stock and good as against the same persons. Dr. Cooper 
had deposited as collatéral security for thèse debts 407 of his individual 
shares of stock in the Fidehty Company and deeds for certain real estate 
in and about Des Moines. This property was so deposited that, while a 
court of equity could hâve aided in extinguishing the equity of rédemp- 
tion, it was not necessary to resort to such court to couvert the proper- 
ty into money. The district court of Polk county rendered a decree 
against R. J. McKee, A. H. McVey, and George A. Jewett on June 6, 
1903. By this decree it held that they were not liable upon the claim for 
any part of the assessment advanced of S9,540 upon 318 shares of stock, 
but were liable for the $10,267 and interest and attorney's fées on the 
note for the balance due then as sureties for Dr. Cooper, and that after 
crediting thereon the $1,950 realized from the sale of the Cooper stock 
there was due thereon $9,690.94, with 8 per cent, interest from the 
13th day of April, 1903, $136.91 attorney's fées, with 6 per cent, from 
April 13, 1903, and costs. The plaintiff appealed from said decree to 
the Suprême Court of lowa, which at first affirmed it on November 
18, 1904 (lowa National Bank v. Cooper, 101 N. W. 459); but sub- 
sequently the opinion was withdrawn and a new opinion was fîled 
May 19, 1906 (lowa National Bank v. Cooper, 131 lowa, 556, 107 
N. W. 625), in which the court held that the members of the syndicate 
were ail liable for the amount of the loan to pay advances, $9,540, 
and ordered that the case be remanded for a decree in harmony with 
that opinion. On October 25, 1906, an application for a rehearing was 
denied. On March 9, 1907, the district court of Polk county entered 
a new decree against Jewett, McVey, and McKee for $6,609, with in- 
terest at 8 per cent, from March 2, 1907, and attorney's fées of $169.31, 
and costs, after applying the crédits, and in the decree it vras expressly 
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provided that the proceeds of the Cooper real estate and of the 318 
shares of syndicate stock should be applied to the payment of the 
$9,540 advanced on February 2, 1902, upon the syndicate stock, zmth 
interest thereon at 6 per cent. 

It will be remembered the bank held 318 shares deposited as col- 
latéral by the syndicate, but this was worth more than an equal amount 
of Dr. Cooper's shares, because the assessment of $30 a share on it had 
been paid, while upon his it had not been so paid. The 407 shares 
of Dr. Cooper were sold, and produced net $1,950 as of February 
1, 1902, and under ail the decrees in lowa this was to be credited 
upon the note for $10,267. The real estate produced net $4,923.18 
as of August 19, 1903. The 318 shares of syndicate stock produced net 
$6,153.72 as of January 31, 1905. Thèse two latter amounts were or- 
dered applied on the charges for advances of $9,540, and as they were 
credited $4,923.18 upon August 19, 1903, and $6,153.72 on January 
31, 1905, they slightly more than paid the entire sum of $9,540 and in- 
terest at 6 per cent., the rate fixed by the court. This left only the 
note for $10,267, upon which the final judgment in lowa National 
Bank v. Cooper et al. was rendered, and of that suit the court undoubt- 
edly had jurisdiction. The court in this decree found there was due on 
this note, after crediting the $1,950 derived from the sale of the Cooper 
stock, $9,690.94, with 8 per cent, interest from April 13, 1903. 

It is agreed between the parties that Jewett and McVey paid tlie fol- 
lowing sums upon the decree in the Polk county district court : March 
10, 1906, $5,000; March 15, 1906, $443.89; March 15, 1906, .$85.18; 
December 13, 1906, $19.81; March 26, 1907, $6,814.19; March 26, 
1907, $201.10— total, $12,564.17. In December, 1912, and January, 
1913, Jewett and McVey filed separate bills in equity in the District 
Court of the United States for the District of South Dakota against 
Cooper and one Osbun J. Marshall. Thèse were in the nature of 
creditors' bills, in which the complainants sought to be subrogated to 
the rights of the lowa National Bank as to the sums paid on the decree 
in the district court of Polk county, lowa, and to set aside a convey- 
ance of 320 acres of land in South Dakota made by Cooper to Marshall. 
The défendants answered, and Cooper filed a counterclaim, and the 
plaintiffs filed replications and answers to the counterclaim. Subse- 
quently the cases were consolidated by consent of parties and upon a 
trial a decree was entered for the plaintiffs, and défendant Cooper 
appeals. 

[4, 5] It is contended that, as ncither the lowa National Bank nor 
the plaintiffs had ever obtained judgment in South Dakota, a creditors' 
bill could not be raaintained upon the decree in lowa. Broadly speak- 
ing this is true, but the United States District Court undoubtedly had 
jurisdiction of a law action for the amount paid by Jewett and McVey. 
The new rules in equity became effective February 1, 1913, and pro- 
vided : 

"22. If at any tirne it appear that a suit commenced In equity sliould hâve 
been brought as an action on tlie law side of tlie court, it sliall be forthwith 
transferred to the law side and be there proceeded with, with only such altér- 
ation In the pleadlngs as shall be essential. 

"23. If in a suit in equity a matter ordinarily determinable at law arises, 
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sucli matter shall be determined in tliat suit according to the principles ap- 
plicable, without seuding tlie case or question to the law side of the court." 

No point seems to hâve been made on this question in the court 
below. No demurrer was filed, nor was there any suggestion in the 
answer on the subject. No motion to transfer to the law docket was 
made, but, on the contrary, so far as it goes the parties, as shown by 
the decree in this case, which was rendered December 18, 1914, ex- 
pressly waived a trial by jury; but if the plaintiffs were entitled to 
subrogation, as we shall see they were, this itself was a purely équi- 
table right. Ketchum v. Duncan, 96 U. S- 659, 667, 24 L. Ed. 868; Z7 
Cyc. 363 et seq. We therefore think the District Court as a court of 
equity had jurisdiction to proceed in this case. 

[6] The district court of Polk county, lowa; expressly decreed that 
Jewett and McVey were liable only as sureties upon this note, and 
there is nothing in either of the opinions of the Suprême Court of 
lowa which even tends to weaken that holding. It is strenuously con- 
tended that the court in Polk county had no jurisdiction to détermine 
such a question as between the défendants. This would ordinarily 
be true. The défendant correctly contends that ordinarily a notice of 
the plaintiffs claim does not vest in the court, without additional no- 
tice, any right to adjudicate any matters as between the défendants. 
He cites cases to sustain the proposition that a judgment against a 
plaintifï in favor of a défendant détermines nothing between the latter 
and a codefendant, because, although both are parties to the action, 
they are not "adversary parties," as that phrase is applied to the subject 
of former adjudication. This point could be sustained, but for the 
provisions of the lowa Code of 1897, which contained the following 
sections : 

"Sec. 3773. In an action by several plaintiffs, or against several défendants, 
the court may, in its discrétion, render judgment for or against one or more 
of them when a several judgment is proper, leaving the action to proceed as 
to the others." 

"See. 3779. When a judgment is rendered against a principal and his sure- 
ty, it shall recite the order of their liability therefor, and the term 'surety' 
includes ail persons vvliose liability on the claim is posterior to that of an- 
other." 

"Sec. 3966. The clerk issuing an exécution on a judgment against principal 
and surety shall state in the exécution the order of liability recited In the 
judgment, and the offlcer serving it shall exhaust the property of the principal 
first, and of the other défendants in the order of liability thus stated ; but 
eacli person subsequeutly liable shall, if requested by the officer, point out 
property owned by the party liable, before hlm, to obtain the benefits of this 
provision. To obtain the beneflts of this section, the order of liability must be 
recited in the exécution, and the officer holding it must separately return 
thereon the amount collected from the principal debtor and surety. 

"Sec. 3967. When the principal and surety are liable for any claim, such 
surety may pay the same, and recover thereon against ail liable to him. If a 
judgment against principal and surety bas been paid by the surety, he shall 
be subrogated to ail the rights of the créditer, and may take an assignment 
thereof, and enforce the same by exécution or otherwise, as the créditer could 
hâve done. Ail questions between the parties thereto may be heard and de- 
termined on motion by the court, or a judge thereof, upon such notice as may 
be prescribed by it or him." 

Under thèse sections the proceedings in Polk county, lowa, as 
between the défendants, "were adversary," notwithstanding the com- 
233 F.— 40 
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raon-Iaw rule to the contrary, and the question as to whether the de- 
fendants were ail principals, or a principal and his sureties, is res 
adjudicata. 

[7, 8] The District Court seems to hâve determined the question 
anew, and reached the same conclusion as the lowa courts, and with 
its finding there seems to hâve been, no cause for complaint. The plain- 
tiiïs hâve not appealed, and no more relief can be granted them than 
was given by the District Court; but the adjwlication was that Dr. 
Cooper was the principal, and thèse plaintiffs were only sureties, while 
the District Court below seems to hâve thought that as to 15 shares 
out of 318 the plaintiffs should be charged as principals. We would 
hâve no criticism of such a finding, but for the fact that, right or 
wrong, it had been adjudicated otherwise by the lowa court. The 
court allowed only 7 per cent, interest upon the claim from Mardi 
26, 1907. The note upon which the right of subrogation is based 
provided for 8 per cent, and the decree in lowa provided for the same 
rate. It is provided by section 3039 of the lowa Code that : 

"The judgment or decree sliall draw interest at tlie rate expressed in tlie 
contract, not exceeding eij^ht cents on tlie hundred by the year, which rate 
must be expressed In the judgiucnt or decree." 

In 37 Cyc. page 412, it is said : 

"A .suret.y lias the right, when i^aying the creditor, to talîe an assignnient 
of the évidence of iudebtedness, and can enforce it against his principal ; and 
npon the doctrine that equlty cousiders that as done which ought to be donc, 
although 110 actnal assignnient is niade, the debt is considered the payer's, 
payment by the snrety being équivalent to a piirchase troin the creditor, and 
operatiiig as an équitable assignment of the debt, and ail its incidents, to tlie 
former." 

If the plaintiffs were only entitled to légal interest upon the amount 
paid by them, we see no reason why this should not be governed by the 
légal rate in lowa, which is 6 per cent. ; but we see no reason, if they 
are subrogated to the rights of the lowa National Bank, why they are 
not entitled to the contract rate, which is 8 per cent., notwithstanding 
the holding in Waldrip v. Black et al, 74 Cal. 409, 16 Pac. 226. But 
there is no assignment of errors upon this subject by the appellant, 
and, the plaintiffs not having appealed from the allowance of 7 in- 
stead of 8 per cent., we need give this question no further considéra- 
tion. 

[9, 10] The défendants pleaded the statute of limitations. There is 
no doubt that this question is to be determined bv the law of South 

Dakota. Quinette v. Pullman Co. et al., 229 Fed. 333, C. C. 

A. . The statutes of limitations of South Dakota provide : 

"See. 39. Civil actions can only be comnienced wlthin the periods pre- 
scrihed in this Code, after the cause of action sliall hâve aecrued, except 
wliere, in spécial cases, a différent limitation is prescribed by statute. But 
the objection that the action was not comnienced witliin the tinie limited, can 
only be taken by answer." 

"Sec. .57. The periods prescrlbe<l in section 39 of this Code for the com- 
niencoment of actions otlier than for the recovery of real property, shall be as 
folio vs's:" 

"See. 59. Within ten years: 1. An actioniipon a .iudgment or decree of any 
court of the United States, or any state or territory other than this state 
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within the United States, shall be commenced witliin ten years frorn the date 
thereof. 

"Sec. 60. Within six years: 1. An action upon a contraot, obligation or 11a- 
bility, express or implied, excepting those mentloned in sections 58 and 50 of 
thls Code." 

"Sec. 09. If, when the cause of action shall accrue against any person, lie 
shall be ont of the state, such action may be coninienoed within the terms 
herein respectively limlted, after the return of .such per.son into this state ; 
and if, after such cause of action shall liave accrued, such person shall départ 
from and réside ont of the state, the finie of his absence shall )iot be docmed 
or taken as any part of the time limlted for the commencement of such ac- 
tion." 

As before stated, the bill of Jewett appears to hâve bcen filed De- 
cember 31, 1912, and the bill of McVey on January 2, 1913. There is 
nothing to show when subpœna was issued or served on the défend- 
ants in either case, but an answer in both cases was sworn to February 

25, 1913, and they are marked filed in the District Court on February 

26, 1913. This suit was commenced not later than the last named date. 
Dr. Cooper was never a résident of South Dakota until April, 1903. 
We see no reason why the tolling statute of South Dakota does not 
apply to this case, and we so construe it. If, then, the 6-year statute 
applied, the first four items were barred when the action was brought ; 
but, if the 10-year statute applied, then none of them were barred. 
The piaintiffs shall, as already indicated, be deemed to hold an équi- 
table assignment of the judgment in favor of the lowa National Bank 
by reason of having paid it, and this suit is upon that judgment, and 
as to it the statute of limitations is 10 years and whatever time is al- 
lowed under the tolling statute. We conclude that no part of the 
cause of action was barred. 

[11] We hâve said nothing as to the testimony of Edmund H. Mc- 
Vey, because we hâve not found it necessary to consider it. In an 
equity case it is not necessary to pass upon ail questions upon the ad- 
missibility of évidence which the court below admits, but this court 
fînds it unnecessary to consider. If this court deemed it essential to 
make out the plaintifïs' case to consider this évidence, it would then, 
and not until then, become essential to consider whether the évidence 
was admissible or not. Until such cjuestion arises the question as to 
whether he testified to matters at ail confidential as between attorney 
and client is interesting, but not material. 

[12, 13] Some question seems to be raised as to whether the decree 
below included costs made in the lowa courts in litigating the question 
as to whether the piaintiffs in this case were principals or sureties on 
the note sued on. So far as the attorney's fées taxed as part of the 
costs under the lowa law are concerned, défendant is liable therefor. 
The judgments are ail blank as to any other costs. This question is 
vaguely raised by the third assignment of errors and by the third 
spécification of errors, which is : 

"III. Appellant will rely upon the errer specified In assignment III (Record, 
pages 179) felating to appellees recovering the full amount expended by them 
ineluding costs of litlgation." 

We hâve examined pages 179 of both the written and printed record, 
and are unable to find that at either place there is any référence to 
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this subject. Upon this ground alone this question of costs can re- 
ceive no further attention. City of Lincoln v. Sun Vapor Street Liglit 
Co., of Canton, 8 C. C. A. 253, 59 Fed. 756; Orr & Lindsley Shoe Co. 
et al, V. Needles et al., 15 C. C. A. 142, 147, 67 Fed. 990, 994; Chi- 
cago Great Western Ry. Co. v. Egan, 86 C. C. A. 230, 159 Fed. 40, 
46; Northwestern Steam l'oiler & Mfg. Co. v. Great Lakes Engineer- 
ing Works, 104 C. C. A. 52, 181 Fed. 38, 44; Ihinois Central R. Co. 
V. Nelson, 128 C. C. A. 525, 531, 212 Fed. 69. 75 ; Whitfield v. Krawza, 
130 C. C. A. 523, 214 Fed. 83 ; Colorado Yule Marble Co. v. Collins, 

230 Fed. 78, C. C. A. ; William C. Kinser v. United States, 

231 Fed. 856, C. C. A. . 

There are two other reasons why this question cannot be considered : 
In the first place, it is a matter of common knowledge that the lovva 
Suprême Court renders final judgment against the defeated party in 
that court, without référence to the subséquent décision in the main 
case. It is therefore évident that judgment bas already been rendered 
against Jewett and McVey in the Suprême Court of lowa for ail the 
costs of the case appealed to that court. Second. We hâve carefully 
examined the entire record, and cannot find anything defînite as to 
what costs were made in the défense by Jewett and McVey whicli 
could not properly be charged to this défendant. Third. The action of 
the trial court in charging ^•'/■ns of the proceeds of the syndicate stock, 
or $282.25, is in conflict, as we interpret it, with the adjudi: tion in 
lowa, and its failure to allow 8 per cent, in place of 7 upon the pay- 
ments made by the plaintiffs far and away exceeds the entire costs 
as far as we can ascertain, including both those which the défendant 
was liable for and those he was not. No relief can therefore be grant- 
ed to the défendant upon this assignment of error. 

[14] We bave grave doubt about the validity of the portion of the 
decree which adjudicates that the sum due the plaintiffs is a lien upon 
what we shall call the Osbun J. Marshall land, when at the time of 
the commencement of this action no judgment had been obtained in 
South Dakota ; but the statutes of South Dakota provide (section 321, 
Code of Civil Procédure) that a judgment in the circuit court of South 
Dakota should be a lien on the real property of the judgment défend- 
ant in the county, and section 2 of chapter 117 of the Laws of 1903 
provided that a judgment in the fédéral court should be a lien to the 
same extent as the judgments of the circuit court of the state after 
being filed and docketed with the clerk of the circuit court. To secure 
a spécifie lien upon what we hâve called the Marshall land, ail that 
was necessary was for the plaintiffs to file their judgment with the 
clerk of the circuit court of Jerauld county, S. D. 

In view of thèse statutes, the decree was without préjudice to the 
rights of the défendant, and this whole question seems to be argued 
with a view to the dismissal of the case, rather than criticism of this 
particular portion of the decree. We do not understand that this 
point is assigned as error by the défendant. 

It is ordered that the decree of the District Court be affirmed. 
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GREENWOOD et al. v. FKICK, Immigrant Inspecter, et aL 

(Circuit Court of Appeals, Sixth Circuit June 30, 1916.) 

No. 2779. 

Aliens <S=949 — ^Déportation — Public Charges. 

In a proceeding for tiie déportation of nn alien wotnan and her mlnor 
son, where there was uncertaiiity of contiimiiig support of tlie son by tlie 
father alone, vvlio was a résident of the United States, the son must be 
ordered deported, as one liliely to become a public charge, if the mother 
be deported. 

[Ed. Kote. — For other cases, see Aliens, Cent. Dig. § 107; Dec. Dig. 
<S=49.] 
Aliens <S=^G — Death <®=2(2) — Presumptions — IIeiiakriaoe. 

Where a female subject of Great Britalri, who had not heard from her 
husband for over 2 years, and belleved hiin to be dead, contracted a sec- 
ond marriage and thereafter had not licard of the first husband for over 
11 years, there was a presumption of his death and the legality of the 
second marriage, and her conduct cannot be said to involve moral turpi- 
tude, warranting her déportation from the United States on that ground. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 105; Dec. Dig. 
®=546; Death, Cent. Dig. § 3; Dec. Dig. <S=32(2).] 

Aliens ©=49 — Depoktation — Public Chabges. 

Where an alien woman entered the United States for an immoral pur- 
pose, making her subject to possible prosecution and imprisonment at 
public expense, or naturally tending to a life not supported by honest 
work, she may be deported on tbe ground that sbe is îikely to become a 
public charge. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. { 107; Dec Dig. 

Aliens <®=354 — Déportation — Pboceedings. 

Where, after a hearlng on the charge whether she was entering the 
United States for an immoral purpose, an alien woman was ordered ad- 
mitted by the Secretary of Labor, the Secretary on a subséquent hear- 
lng may order her déportation on the testlmony at the flrst hearing, 
provlded It was properly hrought Into the second déportation proceed- 



[Ed. Note. — For other cases, see Aliens, Cent Dig. S, 112; Dec. Dig. 
<S=>54.] 

6. Aliens <ê=»54 — Depoktation Pboceedings — Testimont. 

An alien woman and her son, who returned to this country, were 
heid for examlnation as persons likely to become public charges and 
suspected of entering for immoral purposes. At the hearing the woman's 
husband appeared and promised to provide for her support and that of 
her chlld. On such showing an order of exclusion was set aside and 
she was admitted. Thereafter the woman acquired lucrative employ- 
ment in the United States, and with the aid of her husband fumished a 
suitable home for her minor chlld, but separated from her husband, in- 
tending to procure a divorce on the ground that the first marriage might 
bave been illégal, and to subsequently remarry. Thereafter déportation 
proceediugs were instltuted, and the woman was ordered deported on 
the ground that she had committed a crime or mlsdemeanor Involving 
moral turpitude, had entered the United States for immoral purposes, and 
was at that time likely to become a public charge. In the second dé- 
portation proceedings, the évidence considered in the first proceeding 
was not introduced, and there was nothing in the record to show that 
the Secretary of Labor's order of déportation was based on such evi- 

«ssFor otlMr easM «M lame toplc A KET-NUMBER Id ail Key-Number*d Digesti * Indexe* 
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dence ; tlie order reciting tliat it was based on tlie évidence taken at 
the second hearing. On pétition for liabeas corpus, the évidence at the 
fu'st liearing was put into the record, and the woman was asked if lier 
testinioiiy on sucli proceedliig, wliicli also involveù tlie matters in issue 
in tlie second proceeding, were true. This she auswered in tlie affirma- 
tive, lield tliat, tliougli in tlie second proceeding asi alias giveu tli(> 
woman was tlie name of tlie nian witli wliom slie was cliurgod iu tlic 
flrst proceeding witli intending to assume inimoriil relations, tiiere was 
iiothing to sliow tliat the Secretary of Labor intendinl to liase liis order 
on such évidence; it appearing tliat tlie second proceeding was institutcfi 
when the immigration authorities discovercd tbat the womau liad not 
been franl< about lier marital relations. 

[l'^d. Note. — For otlicr cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 

6. Alika^s <2=554 — Déportation Pkoceemngs — ïestimony. 

In su<'li case the évidence beard at the first proceeding was not niad(< 
part of the record, so tliat it could be considered agaîust the woman in 
tbe second proceeding. 

TEd. Kote. — For otlicr cases, see Aliens, Cent. Dig. § 112; Dec, Dig. 
<S=>ô4.] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Application by Clara Bramley Greenwood and son, Norman Green- 
wood, for a writ of habeas corpus against G. Oliver Frick, United 
States Immigrant Inspecter, and others. From an order discharging 
the writ, petitioncrs appeal. Order reversed, and discharge of peti- 
tioners directed. 

Mr. and Mrs. Greenwood and tlieir son, then 2 years old, came from Eng- 
land to tlie United States in 1908. They remained liere (except for one short 
visit to England) until April, 1014. In that nionth the mother and son went 
to England, and on their retiirn, in May, 1914, tliey were held for examina- 
tion before being allowed to enter at New York, being held as persons likely 
to become publie charges and suspected of entering for immoral purposes. 
By proofs before a board of spécial inquiry it developed that Mr. and Mrs. 
Greenwood liad been living more or less apart ; that Mr. Greenwood had 
contributed to the support of the son, but Mrs. Greenwood had been sup- 
porting herself for some time, receiving a fair salary as a clerk ; that com- 
plaints had arisen regarding her relations with one Cuthbert; and that, iu 
tlie course of avoiding thèse complaints, Cutlibert had pald tlie expense of her 
visit abroad. The proofs also had some tendency to show that her return to 
the United States was for the purpose of assuming, if not resuming, immoral 
relations with Cuthbert — though this was flrmly denied. The board found 
that Mrs. Greenwood and her son were likely to become public charges, be- 
cause she was handicapped by the child, and because she had not suiflciently 
proved either the existence of her husband or liis wiilingness or ability to 
support them. No findlng was made re Cuthbert. The board ordered the 
aliens to be excluded and deported. 

ïhe subséquent proceedings do tiot elearly appear, but it seems to be taken 
for granted by ail tbat, before the déportation, Mr. Greenwood appeared and 
promlsed to provide for their support as far as necessarj', and that, upon an 
appeal and this additional showing, the Secretary of Labor, later in May, 
set aside the order of exclusion and déportation and directed that they be 
allowed to enter. There hâve been no direct proceedings for the vacation or 
annulment of this order of the Secretai*y. Mr. and Mrs. Greenwood went to 
live at Détroit. They remained together for a short time and then separated 
on acoount of the uncertain nature of their relationship. This had com- 
menced in England, in 1905, In a comnion-law marriage, which was appar- 

<Ê=»For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ently valid, provided that Mrs. Greenwood's former Imsbanc!, one Griffin, to 
whom she liad been duly married in 1903, was not livlng in 1905. Apparent- 
ly in View of tho imminent disclosure of thèse facts, it was agreed at Détroit 
that they should separate; that Mrs. Greenwood should acquire a résidence 
and procure a divorce from Griffin, and then that she and Greenwood should 
be regularly married. ïhereafter Greenwood, a ratlier peripatetic theatrical 
man, contimied to contribute to the son's support, and Mrs. Greenwood found 
remunerative employnient at Détroit, and malntained a comtortable and re- 
spectable home for lierself and son. Evidence as to lier then good conduct 
and ability to provide well for herself and child was undisputed. 

On October 1, 1914, the Secretary of Labor issued a, warrant for the ar- 
rest of Mrs. Greenwood, requiring lier to show cause why she should not 
be deported because slie (a) "has been oonvicted of, or adinits having com- 
mitted, a crime or other misdemeanor involving moral turpitude prior to her 
entry iiito the United States" ; (b) "entered the United States for an immoral 
purpose"; (c) "was, at the time of her entry, a person likely to become a 
public charge." Tho warrant also required the arrest of the boy as a per- 
son "likely to become a public charge at the time of his entry." A hearing 
was held at Détroit before Immigrant Inspector Short, eonsisting of, flrst, an 
oral examination of Mrs. Greenwood, witliout counsel ; and, second, her 
further testimony in the présence of counsel and the affldavits of those 
acquainted with her at Détroit. Inspector Short report ed: "I flnd the alien 
is worklng in a very good place, is living in a very respectable neighborhood, 
has her rooms nicely furuished, and everybody who has known her since 
coming to Détroit speaks of lier highly, both of her industry and character. 
She is apparently living a very respectable life." On Kovember 23d the 
Secretary of Dabor issued his warrant of déportation, reciting and flnding: 
"Whereas, from proofs submitted to me after due hearing before Immigrant 
Inspector .Tohn J. Short, held at Détroit, Miehigan, I hâve become satisfied 
that the alieus, Clara Bramley Griffin, alias Greenwood, alias Cuthbert, and 
son Norman, * * * hâve been found in the United States in violation of 
the act of Congress, * * * to wit, tliat the said Clara Bramley GrifQn, 
alias Greenwood, alias Cuthbert, admits having committed a felony or other 
crime or misdemeanor involving moral turpitude prior to her entry Into the 
United States, that she entered the United States for an immoral purpose, 
and that she was, at the time of lier ontry, a person likely to become a public 
charge, and that her son Norman was a person likely to become a public 
charge," etc. 

Thereupon she and her son procured from the court below a writ of habeas 
corjius, in return to whicli Mr. Frick, immigrant Inspector in charge, justifled 
their détention by setting up those procoedings above rocited which conimenc- 
ed with the warrant of déportation Octob(>r 2, 1914. This récital stated that 
after their arrest the respondents were "given a full and complète hearing" 
at Détroit, and that thereafter "a iindhig upon the évidence taken in said 
cause by John J. Short, immigration inspector in charge of said hearing, 
■ recommended the déportation of said aliens, and thereafter a further iinding 
upon the aforesaid évidence submitted to the Acting Secretary of Labor, 
lion. J. P. Densmore, was had, by which .said finding" Mrs. Greenwood was 
adjudged to be a member of the exeluded class upon grouiids (a), (b) and (c), 
and the son was ad.iudged likely to become a public charge at tlie time of his 
entry. Neither the warrant of arrest, the warrant of déportation, the pétition 
for the writ of habeas corpus, or tho return thereto made any référence to 
the May proeeedings, except that the jietition said that upon the entry of tho 
petitioners they "were detaiued at EUis Island for a period of about 10 days, 
at said landing, in May, 1914, but after a hearing before a board of spécial 
inquiry, your petitioners were allowed to proceed to Détroit, Miehigan, in 
May, 1914." The pétition alleged tliat at the hearing at Détroit no évidence 
whatever was introduced teiuling to support the charges in the warrant. 
Upon this record the matter came on for liearing before the District Judge, 
and was argued and submitted. Thereafter, and after a substitution of at- 
torneys for petitioners, they tiled an amendment to the pétition to which 
they attached a copy of the testimony and affldavits put in before Inspector 
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Short, at Détroit, and a copy of tlie testimony takeii before the board, at New- 
York, in May, and which amendment said "tbat tlie attaclied testimony, 
papers, and exhlbits contalns ail tlie testimony taken before the Commission- 
er of Immigration, inspeetors of immigration and the Acting Secretary of 
Labor of the United States upon which the warrant and order for déportation 
is based." After fnrthor hearing before the District Jndge, lie discliarged 
the writ and remanded the petitioners ; and they bring this appeal. 

F. C. Sibley, of Détroit, Mich., for appellants. 

J. E. Bland, Ass't. U. S. Atty., of Détroit, Mich., for appellecs. 

Before KNAPPEN and DENISON, Circuit Jtidges, and SATER, 
District Judge. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
1. The son has ahvays been properly supported by bis parents ; but if 
his mother is deported, there is sufficient uncertainty of continuing 
support by the father alone to justify the iinding that the son was, at 
his entry, Hkely to become a pubhc charge. It follows that his right 
to remain in this country must dépend upon his mother's similar right ; 
if she is deported, he should be. 

[2] 2. There is notbing whatever to support fînding (a). It is not 
suggested, in the évidence, that she has ever been convicted of any of- 
fense. The finding that she has admitted conimitting an offense in- 
volving moral turpitude can refer to notbing except to her relations 
with Greenwood. Instead of admitting an offense, she has constantly 
insisted that, when she entered into the common-law marriage with 
Greenwood, Griffin had disappeared, and had been gone for more than 
2 years, and that she beheved he was dead. Her behef has now been 
confirmed by the lapse of 11 years, during which .she has not been able 
to learn of Grifïin's existence. Lacking proof that the first husband 
was living at the time of the marriage to the second, it cannot be said 
that she was guilty of bigamy ; nor, in the présence of her behef that 
Grififîn was dead, can it be said that her conduct involved moral turpi- 
tude.^ Support for the déportation must be found elsewhere than in 
ground (a). 

[3] 3. There is notbing to support the finding that she was directly 
liable to become a pubUc charge. For some time before her departure 
in April, 1914, she had successfully supported herself in this country. 
There was no reason to suspect that she could not continue to do so. 
After her re-entry, she had no^ difïïculty in finding remunerative work. 
The conclusion that .she was likely to become a public charge is merely 
arbitrary — unless her entry was for an immoral purpose, thereby mak- 
ing her subject to possible prosecution and imprisonment at public ex- 
pense or naturally tending to a life not supported by honest work, in 
either of which events there would be a basis for concluding that she 
was likely to become a public charge. Lam Eung Yen v. Frick, 233 

1 Note.— See Vreeland v. Vreeland, 78 N. J. Eq. 256, 79 Atl. 330, reviewing 
English cases; and see also cases cited in note in 3-t L. R. A. (N. S.) 940. It 
seem.s well e.stablished that the presuiuption of the legality of a marriage and 
the logltimacy of chlldren inerges and destroys the presnmption that a 
former spouse had eontinued alive; and that the second marriage was not 
cérémonial would not seem to afCect the reason of the ride. At any rate, in 
1910, a presumption of law Lad arisen that Griffln was dead. 
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Fed. 393, C. C. A. (C. C. A. 6, June 16, 1916). It follows 

that if her entry was of this character, the proofs did tend to support 
charge (c) ; otherwise, not ; and so charge (c) merges in charge (b). 

[4-6] 4. It was clearly the substantial theory of the déportation pro- 
ceedings upon charge (b) that since she was not the lawful wife of 
Greenwood and since she had been allowed to enter for the purpose 
of living with him as his wife, her entry was for an immoral pur- 
pose. The proofs taken at Détroit were directed (except as hereafter 
stated) to this issue, and we think Ihis is the substantial ground upon 
which the Secretary of Labor was intending to act wlien he ordered 
déportation. As we hâve seen that there was no évidence even tend- 
ing to show that she was not Greenwood's lawful wife, but that the 
tendency of ail the évidence is to the contrary, charge (b) is without 
support and the déportation cannot rest upon it — except upon the one 
theory now to be considered and wdiich présents, to our minds, the 
only close question in the case. 

The May New York proofs probably had enough tendency to indi- 
cate an entry for the purpose of immoral relations with Cuthbert to 
furnish légal support for an order by the Secretary to déport her upon 
that ground. The proofs at Détroit, considered separately, had no 
such tendency (re Cuthbert). The order of admission made in May, 
although necessarily involving the finding that she was not entering 
for this purpose, was not such an adjudication as to bar the Sccre- 
tary's subséquent inconsistent action (Pearson v. Williams, 202 U. S. 
281, 26 Sup. Ct. 608, 50 L. Ed. 1029); and the Secretary had the law- 
ful right to base his déportation order of October upon the charges 
re Cuthbert, as disclosed in the New York testimony of May, pro- 
vided the New York testimony was properly brought into the déporta- 
tion proceedings. The décisive questions, therefore, are two, and the 
answer to each bears upon the other : (1) Did the Secretary really in- 
tend this finding (b) to rest upon the Cuthbert affair? (2) If so, did 
the New York testimony so far corne into the record in the déporta- 
tion case as to justify the Secretary in acting thereon? 

We hâve already indicated what we think the right answer to the 
first question. The déportation warrant and order made no référence 
to the May proceedings ; they made no identifiable référence to the 
Cuthbert matter; of course, charge (b) and finding (b) must refer to 
something, but this référence is sufficiently satisfied by petitioner's re- 
lations to Greenwood; the rcasonable inference from the whole rec- 
ord is that the inunigration oiïicials had learned that she had not been 
frank with them regarding her marriage to Greenwood, and that this 
marriage was not regular and that they proposed to déport her upon 
that ground and for that reason. They charged this ground directly 
as the first accusation, charge (a); and charges (b) and (c) were in- 
cidental thereto. The Secretary of Labor had considered the Cuth- 
bert affair in May ; he had thought it not sufficient to justify ex- 
clusion ; nothing had intervened tending to persuade him to change his 
mind ; and we think it strongly to be presumed that he did not intend, 
in October, to order Mrs. Greenwood deported for the same reason 
and upon the same proofs which in May he had held insufficient to 
exclude her. We ccukl be satisfied to find such an intent bv the Sec- 
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retary. only if the record made Ihat iiitent nccessary to support his 
finding; but, as we hâve seeii, upon his theory of tlie Greenwood mat- 
ter his finding (b) was amply supported otherwise. In addition to this 
natural inference, we find that the warrant of déportation is expressly 
declared to rest upon "jjroofs submitted to me after due hearing 
* * * held at Détroit."' While this language does not necessarily 
exclude the existence of other supporting proofs, it scems to do so. 
That there had been any other hearing except at Détroit would not 
be supposed by the reader of this warrant; but, if there is anibiguity 
in the warrant, there is none in the government's answer, by Inspecter 
Frick, which again déclares tliat the finding of the Secretnry was made 
"upon the aforesaid évidence" (that taken at Détroit); and the answer 
of the inspecter summarizes and conchides by again stating that the 
process upon which petitioners are detained "is based upon hearing in 
said cause." Tiiis must mean the same hearing before referred to, 
the only one mentioncd, and the only hearing Ihcre had been "in said 
cause," viz., in the déportation proceedings. 

As to the second (|uestion : The New York testimony was in fact 
never oflered in évidence in the déportation proceeding; Mrs. Green- 
wood never was notificd that it v,-as to be used against lier or that it 
was to beconie a part of the dc];ortation record; and, obviously, un- 
Icss she was chargcablc with notice that it was to be used against lier, 
it formed no ]3art of the "hearing.'" 'Jlie atmosphère of the case lends 
support to the idea tlint the ncw proceeding was intended by every- 
body to be distinct : tlic old proceeding was ended ; it was not charged 
that she had procured her eiitry by fraud, nor was she otherwise noti- 
fied that it was proposed to review or reverse the former finding upon 
the old record. So far as Cuthbcrt was concerned, no new facts had 
corne to light; and there apparcntly was no reason why the govern- 
ment shoukl v.'isli, or why she should suppose that the government 
wished, to review or change its conclusion that the Cuthbert affair did 
not call for her exclusion. She knew that tlie case made against her 
on admission upon this ground had been held insuiTicient ; she knew 
that tlie proof for déportation after admission ought to be stronger 
than the prcof for nonadmission ; she knew that there was no direct 
reason why tlic government should change its position about the Cuth- 
bert affair; and slie knew, after the proofs were closed, that the gov- 
eiaiment had made no c'aim that its conclusion re Cuthbert had been 
errcneous. On the other hand, it had been newly discovered that the 
existence of any valid marriage to Greenwood was challenged. This 
subject-matter was brought new inlo the warrant, the Détroit testi- 
nioiiy was directed mainly to this new subject, and we think she and 
her counsel were justified in regarding it and its appurtenant (b) and 
(c) as presenting the only issue made by the record. 

'J'iiere is a possible inference that the new warrant intended to re- 
iiew the charge re Cuthbert, from the fact that she is named therein 
as "alias Cuthbert" ; but this inference is remote and is not clear 
enough to justify disregarding the natural theory of the whole situa- 
tion. This référence to her is meaningless, unless for an implication 
wholly unjustified. If it should be taken as implying a charge that 
she had assumed Cuthbert's name — which would amount to having 
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lived openly as Cuthbert's mistress— it was a charge which could hâve 
been suggested only through rcckless indifférence. 

Against the conclusions that the déportation warrant was not in- 
tended to rest on the old charge and proofs in re Cuthbert, and that 
the old proofs were not considered as being in the déportation record, 
are three things : First, that at the Détroit examination she was asked 
if her former testimony was true; second, that she put the old testi- 
niony into the habeas corpus record ; and, third, that in the new testi- 
mony she was asked questions concerning Cuthbert. As to the first: 
Her former testimony related also to her relations with Greenwood — 
the précise subject of the new charge. It was therefore natural to 
ask her if her former testimony was true ; but the questions developed 
nothing ; her old testimony neither adds to nor detracts f rom her new 
testimony re Greenwood. 

As to the second : The reason why she did this is not apparent ; per- 
haps counsel thought it might be necessary. So doing in the habeas 
corpus proceeding is not inconsistent with the idea that they were try- 
ing in the déportation proceeding only the new charge, since the old 
testimony related to that also; but the more natural thought is that 
counsel took this course without any deliberate thought or purpose, or 
out of abundant caution. Their statement in the amended pétition that 
the copies attached constitute "ail the testimony * * * upon which 
the order for déportation is based" should not fairly be held to mean 
more than they comprised everything upon which it could be claimed 
that the order was based. 

As to the third : The questions asked at Détroit re Cuthbert did not 
bring out anything even giving a dift'erent color to that matter; and 
so would not naturally lead to a belief that there was any thought of 
revising the décision re Cuthbert. 

Upon the wdiole, we conclude that the New York proofs were nei- 
ther properly brought into the déportation hearing, nor did the Secre- 
tary intend to rely upon them, and that the order cannot stand on the 
Cuthbert charge. Other objections to the order do not require notice. 

The order of the District Court is revcrsed, without costs, and the 
case remanded, with instructions that petitioners be discharged from 
custody. The government asks for no further hearing before the Sec- 
retarv. 



KELLY V. DOLAN et al. 

(Circuit Com-t of Appeals, Tlnrd Circuit. May 22, 191C.) 

No. 209fi. 

1. Corporations <S=310(2) — In.turies — Rigiit of Actiox. 

Wliere a corporation is injured tlirougli tiie négligence of its directors, 
the right to recover for such négligence is a légal right vested in tlie 
corporation. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. §| 1353-1357, 
1359-1361; Dec. Dig. ©=310(2).] 

<©=5For other cases see same topic & KEY-NUMBER in ail Key-NumbereS Digests & Indexes 
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2. COEPOBATIONS <S='563(1) — RlGHT OF ACTION — ^Receivee3. 

Under gênerai princlples of receivershlp and General Corporation Law 
N. T. (Consol. I^aws, c. 23) §§ 232, 239, as amended by Laws 1913, c. 766, 
declarlng that recelvers shall be vested wlth ail the property of the cor- 
poration aud shall hâve the rlght to sue In thelr own names to recover 
debts due the corporation, a recelver Is vested wlth the right of a cor- 
poration to sue for Injuries occasloued by the négligence of the directors, 
and therefore a stoekholder cannot sue in his own name. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2280; Dec. 
Dlg. ®=55C3(1).] 

3. Corporations ©=206(1) — Stockholder's Bili^ — Enforcement. 

Wbere, through the fraud of those controUing a corporation, the 
corporation will iiot sue a direotor for injuries oeeasioried by his négli- 
gence, a stoekholder uiay maiutain his bill to recover tlierefor. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 791; Dec. 
Dig. <S=20G(1).] 

4. Corporations <S=3207 — Stockiioldees — STocKnoi.uER's Bn.i„ 

Wbere a recelver of a corporation was appoiuled, and tbe court ap- 
pointiug tbe recelver refu.sed to allow bim to sue for injuries occasioned 
by the negligonce of directors, a stoclibolder, tbougb given permission to 
sue for such urongs, caunot, no assignaient of tbe riglit of action havirig 
been made to biui, rnalntain a stockholder's bill, for the rlght of action 
is vested in the recelver. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 797-S05; 
Dec. Dig. <S=207.] 

5. Equity <s=3S7 — Limitations — Application of Statdte. 

As a recelver of a corporation, injured by its directors' négligence, 
migbt sue in a court of law, the statute of limitations of the forum ap- 
plies to a suit by a stoekholder to recover for the same injuries, for tbe 
court of equity bas only concurrent jurisdiction wlth courts of law ; and 
therefore, under the Pennsylvanla Statute (Act March 28, 1867 [P. L. 4SJ), 
such suit caunot be maintained after six years. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. §S 242-244, 30.5; 
Dec. Dlg. <®=>87.] 

6. Corporations <S=>209 — Stockholder's Bill — Lâches. 

A stockholder's delay of 12 years before instituting a stockholder's bill 
to recover for Injuries from the négligence of directors constltuted 
lâches, preventing reeovery. 

[Ed. Note.— For other cases, see Corporations, Cent Dlg. §§ 80G, 807; 
Dec. Dig. <S=209.] 

Appeal from tlie District Court of the United States for tlie East- 
ern District of l'ennsylvania ; Oliver B. Dickinson, Judge. 

Bill by Richard B. Kelly against Thomas J. Dolan and others. From 
a decree (218 Fed. 966) dismissing the bill, complainant appeals. Af- 
firmed. 

Strong & Mellen, of New York City (Alfred J. Niles, of Philadel- 
phia, Pa., of counsel), for appellant. 

Morgan, Lewis & Bockius, of Philadelphia, Pa., Samuel F. Moran, 
of New York City, and Ellis Ames Ballard and John G. Johnson, both 
of Philadelphia, Pa., for appellees. 

Before BUFFINGTON. McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, Richard B. 
Kelly, a citizen of New York, filed a bill in equity against the execu- 

®=>Por other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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tors of Thomas Dolan, the executors of Peter A. B. Widener, and 
George W. Elkins, ail of whom were citizens of Pennsylvania and 
were the real défendants. The bill also named the receiver of the 
Central Park North & East River Railroad Company as a formai de- 
fendant. On final hearing, the court below entered a decree dismiss- 
ing the bill, whereupon the plaintiff took this appeal. 

The suit is a stockholder's bill; the plaintifif laeing a stockholder, 
and the défendant Elkins and the decedents, Dolan and Widener, 
having been directors, of the Central Park North & East River Rail- 
road Company, a street railway company of New York City, hereafter 
called the Central Company, and for vvhich company a statutory re- 
ceiver by a New York state court was appointed. The Central was 
an underlying company of the Metropolitan Street Raihvay System in 
the city of New York, under a lease made in 1892. Messrs. Dolan 
and Widener were directors of the Central Company from 1893 to 
1905, both inclusive. Elkins was a director in 1905 and 1906. The 
bill was brought eight years after Elkins, and nine years after Dolan 
and Widener, had ceased to be directors of the Central Company. 

The action is not for an accounting or discovery, and there is no 
charge that the défendants profited in any way as directors. In sub- 
stance, it charges that they neglected to require the lessee to perform 
ail the covenants of the lease, in that they failed, on the maturity in 
1902 of a mortgage bond issue of the Central Company, to hâve the 
lessee renew the same, in conséquence of which the same was subse- 
quently foreclosed; that they failed to compel the lessee to pay cer- 
tain taxes assumed against the Central Company, and that they did 
not compel the lessee to keep up the rolling stock, etc., of the Central 
Company. The answer, which we need not quote, denied the charges. 
After the plaintiff's proofs were taken on final hearing, the défend- 
ants moved the court to dismiss the bill. This motion was granted, 
and the plaintiff not having, within the 30 days allowed by the court, 
amended his bill by allégations which would hâve removed the bar of 
the statute of limitations, the court entered a decree dismissing the 
bill. Thereupon the plaintiff took this appeal. 

To our mind, three principal questions arise on this appeal : First, 
has the plaintiff shown his right to maintain this bill? Second, is 
the Pennsylvania statute of limitations a bar to his recovery? And, 
third, is the action barred by lâches ? An answer adverse to the plain- 
tiff on any one of thèse Cjucstions justifies an affirmance of the decree 
entered below. 

[1] Turning to the first question, it is clear that the gravamen of 
the plaintiff's complaint is the négligence of the three défendant direc- 
tors. That the négligence of a director is an injury to his corporation, 
and that the right to recover for such négligence is a légal as con- 
trasted with an équitable right, and that the corporation is vested with 
the right to recover for such injury, is established by authority. In 
some cases this right is asserted in equity; in some at law, according 
to circumstances ; but in whatever form it is litigated the right to 
recover for négligence is a légal right. Loan Society v. Eavenson, 241 
Pa. 65, 88 Atl. 295 : National Bank v. Wade (C. C.) 84 Fed. 10; Cock- 
rill v. Cooper, 86 Fed. 7, 29 C. C. A. 529; Horn S. M. Co. v. Ryan, 
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42 Minn. 196, 44 N. W. 56 ; Emerson v. Gaither, 103 Md. 564, 64 
Atl. 26, 8 L. R. A. (N. S.) 738, 7 Ann. Cas. 1114. 

[2] in this case, under the gênerai principles of receiverships, and 
specifically by virtue of sections 232 and 239 of the General Corpora- 
tion L,aw of New York, as amended by chapter 766 of the Laws of 
1913, viz. : 

"Sec. 232. Sueli receivers sliall, from the time of tlieir liaving flled tlie se- 
curlty required by law, be vested wltli ail the property, real or Personal, 
vested or contingent, of the corporation." 

"Sec. 239. Qcncral Fowers of Kcoeivcrs. Tlie said receivers shall hâve 
Power: (1) To sue in their own names or otherwise, and i-ecover ail the prop- 
erty, debts and things in action, belongiug or due or to become due to sucli 
corporation, wliether accruing or niaturing before or after the dissolution 
thereoï and whorthei' vested or contingent at the time of such dissolution, 
in tlie same nianner and with the like effect as such corporation niight or 
could hâve doue if no receivers had been appointed." 

— this légal right of action against the directors for négligence was 
vested in the receiver on his appointment. Such being the case, the 
corporation originally, and the receiver on his appointment, being pos- 
sessed of such légal right, and of the right to sue for its redress, how 
lias this right been vested in the plaintiff so as to enable him to main- 
tain this action? Manifestly, he could not maintain a suit at law to 
assert a légal right vested in the receiver. If so, what gives him a 
right to resort to equity? 

[3, 4 1 Of course, where a corporation, through the fraud of those 
controlling it, refuses to bring suit against a director and redress a 
wrong, this calls into being an équitable right which equity will en- 
force on a stockholder's bill. Foss v. Harbottle, 2 Hare, 461. But, 
as said in that case : 

"It was not, nor could it successfully be, argued that it was a matter 
of eoilrse for any Indlvtdunl members of a corporation thus to assume to tliem- 
selves the right of suing in tlie name of the corporation. In luw, the cor- 
poration, and the aggregate members of the corporation, are not the same 
thing for i)urposes like this; and tlie ouly (piestion can be whether the facts 
alleged in this case justify a departure froui the riile wliLch prima facie would 
require that the corjioration shonld sue in its own name and in its corporate 
i'iiaracter, or in the name of sonie one whoiii the law lias appointed to be its 
représentative." 

No such state of facts hère exists. The Central Company is not 
under the domination of its directors ; there is no allégation of mala 
fide control on their part. On the contrary, the corporation bas passed 
from their control into that of a court of compétent jurisdiction, and 
that court bas on application declined to allow the receiver of such 
company to bring suit against the directors. Such being the case, it 
is manifest that the right of action of the corporation still remains in 
the corporation and its receiver, and forms part of the estate which 
that court is administering. To the présent situation we may apply 
the language of the vSupreme Court in Porter v. Sabin, 149 U. S. 480, 
13 Sup. Ct. 1008, 37 L. Ed. 815, namely: 

"The right of action remains part of the estate of the corporation withln 
the exclusive custody and jurisdiction of the state court." 

It is contended, however, that such court, while refusing to allow 
tlîe receiver to sue, granted leave to the plaintiff stockholder to sue. 
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But leave to sue went no further than permission to sue, antl no or- 
der was made, even if such a tliing were possible, purporting to as- 
sign to the stockholder the claim vested in tbe receiver, or to confer 
on the stockholder a right to enforce the légal right vested in the re- 
ceiver. 

Such being the facts, the gist of the présent controversy is: First, 
whether the plaintiff is vested with the légal right which he is attempt- 
ing to enforce ; and, second, if he is not vested with such légal right, 
has he shown such facts or circumstances as give him standing in a 
court of equity to enforce the légal right vested in the receiver? The 
answer to the first question is clear. The légal right, an action for 
damages for négligence, is vested in the receiver. It has never been 
assigned to the plaintiff, and the law courts are open to the receiver 
to prosecute such claim. But the reasons which led the court to dé- 
cline allowing its receiver to prosecute are that it is satisfied a suit 
at law was futile, because it would be met by a complète défense. This 
appears in the answer to a pétition praying for such direction, wherein 
the receiver said: 

"I do not believe it is to be to tbe interest of tbe Central Park Compauy 
or its stockbolders tbat I maintain tbis action, for several additional reasons, 
among tbem tbe fact, as I understand it, that if I were to maintain tbe 
action it would bave to be one at law, and more tban six years bave eUipsed 
since eitber of the tbree gentlemen you mention ceased to be a director of the 
Central Park Company." 

Indeed, no such facts, as under the principle of Foss v. Harbottle, 
2 Hare, 461, and Hawes v. Oakland, 104 U. S. 455,^ 26 L. Ed. 827, 
lead a court of equity to entertain a stockholder's bill and thus en- 
force rights of his corporation which would otherwise be lost, exist 
in the présent instance. The simple fact is that the court administer- 
ing the afïairs of the Central Company has declined to prosecute this 
claim by its receiver. Such being the case, it is quite clear that that 
court, declining to hâve its receiver pursue a remedy open to it in a 
court of law, cannot, by allovi'ing a stockholder to pursue such claim, 
call into exercise the powers of a court of equity whose exercise of 
jurisdiction in such cases is because the law is powerless to afford a 
remedy. It is manifest, therefore, that this stockholder's bill is with- 
out équitable foundation and the decree below is justified on that 
ground. 

[5] But, assuming for the présent purpose that ec|uity had jurisdic- 
tion to litigate this claim at the instance of a stockholder, it is manifest 
that such jurisdiction is concurrent with that of a court of law to liti- 
gate the claim at the instance of the receiver, and, being concurrent, 
the claim is barred in equity by the statute of limitations. The claim, 
as we hâve seen, being by a corporation for the négligence of a direc- 
tor is a légal as distinguished from an équitable one, and the jurisdic- 
tion of this court, if it exists, being concurrent, the case falls within 
a line of décisions such as M'Cluny v. Silliman, 3 Pet. 270, 7 L. Ed. 
676, which hold that the statute of limitation of the forum controls, 
and that other line of cases, such as Baker v. Cummings, 169 U. S. 
189, 18 Sup. Ct. 367, 42 L. Ed. 71 1_, which hold that a court of equity 
exercising concurrent jurisdiction is equally bound with a court of 
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law to apply the statute of limitation. To hold otherwise would be 
to aid a plaintiff to évade a statute by going on the equity instead of 
the law side of a court. Applying the Pennsylvania state statute of 
March 28, 1867 (P. L. 48), quoted on the margin/ with its six-year 
limit, it is conceded this suit was barred. 

[6] Assuming, however, the state statute of limitation was not a 
bar, the decree below was justified on account of the lâches of the 
plaintiff. The facts in this case are that, if there was négligence by 
the directors of the Central Company in failing to bave that company's 
lessee refund the mortgage, such nonfeasance occurred in 1902, 12 
years before this bill was filed. There was no concealment, bad faith, 
or even allégation of the plaintiff's ignorance. The steps the Metro- 
politan Company took to retire the outstanding securities of the Cen- 
tral and other underlying companies were matters of public financial 
knowledge. There was no protest, objection, or demand by the plain- 
tiff or other stockholders, nor does the bill contain any sufficient ex- 
planation, excuse, or justification of the long delay in bringing this 
bill, and until two of thèse directors were dead. Without entering 
into a présent discussion of the many things which évidence gross 
procrastination, we may sum it ail up by saying this case is a stale 
demand, and repeat what was said bv this court in Hemmick v. Stand- 
ard Oil Company, 91 Fed. 334, 33 C. C. A. 547: 

"Stale claims are not reganlcd with favor by courts. Statutes of limita- 
tion are for the général good, and tlieir wholesome application in most cases 
best snlîservps the ends of justice. The application by a court of equity of 
analo.gons principles, even when the statute of limitations does not apply, is 
one of the beneflcent powers lodged in the hands of a chancellor." 

Applying thèse principles, we are of opinion the delay in bringing 
this suit is a barrier to its prosecution in a court of equity, and, coupled 
to the other sufficient grounds of objection, we hold the decree of the 
court below, dismissing this bill, involved no error. 

1 "Whereas, doubts hâve been raised as to the proper construction of the 
statutes of limitation: 

"And whereas, it is just that suits for supposed claims should be speedily 
brought before the lapse of time destroys the évidence of défense, or impairs 
the recollection of witnesses; therefore: 

"Section 1. Be it enacted by the Senate and Hou.se of Représentatives of 
the commonwoalth of Pennsylvania in General Assembly met, and it is 
horeby enacted by the nuthority of the same that it is hereby declared to 
be the true intent and meaning of the statutes of limitation, that no suit at 
law, or in equity, shall be brought, or niaintained, agaiust any stockholder, or 
director, in any corporation, or association to charge him with any clalm for 
materials, or moneys, for which said corporation, or association, could be 
sued, or with any neglect of duty as such stockholder or director, except with- 
In six years after the delivery of the materials, or merchandlse, or the lending 
to, or deposlt of money with said corporation, or association, or the commis- 
sion of such act of négligence by such stockholder or director." 
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ARKANSAS GRAND PRAIRIE OIL & GAS CO. v. DAVIDSOK et a: 

(Circuit Court oi Appeals, Third Circuit. May 23, 1916.) 

No. 2104. 

1. Appeal and EiiROE <S=3236(2) — Review — Habmless Erkor. 

The function of i^leadlngs beiug to give notice and prevent surprise, 
plalntiff cannot complain of tlie introduction of évidence that défendant 
was incompétent to contract, wliere, tïiough the pleadings did net clearly 
raise tliat défense, no claim of surprise or application for postponement 
was made. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1385 ; 
Dec. Dig. <S==>236(2).] 

2. CoNTEACTS <®=346(9) — Plea — Non Assumpsit — Mental Capacity. 

Mental incapacity to contract may be shown under the défense of non 
assumpsit. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1726; Dec. 
Dig. <g=>34e(9).] 

3. Contracts ©=33S(3) — Plea — Défenses — Pleading Rules of Court. 

lu assumpsit on a contract, plaintiffl, while flling Its affldavlt of claim, 
served no copy on défendant, so as to attempt to lay the foundation for 
a judgment for want of an affldavlt of défense. Under a rule on défend- 
ants to plead and to furnish a bill of particulars of the défense, défend- 
ants flled a plea of non assumpsit and one of set-off, and also denied the 
several averments of the complaint. Plaintiff niade the guardian of the 
principal défendant a party défendant. The rules of the district court 
provide for vérification of plaintifE's statement in assumpsit, and that 
no évidence shall be admltted save as set forth In defendant's affidavit 
in traverse of the statement of claim. Held that, as defendant's counter- 
claim for moneys paid under the contract asserted the defendant's in- 
capacity, there was a substantial compliance with the rules, entitiing de- 
fendants to assert the défense of want of capacity. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. g 1704; Dec. 
Dig. <S='338(3).] 

4. Appeal and Ereor <ê=»1046(5) — Habmless Error — Commests of Judge. 

Where defendant's mental incapacity was not contradicted, and there 
was no conflict of médical testiuiony, a remark by the trial Judge in his 
charge that an alienist called by défendant was one of the ablest in the 
locality is no ground for reversai though the jury found want of capacity 
to contract. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4134; 
Dec. Dig. <S=>1046(5).] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania. 

Action by the Arkansas Grand Prairie Oil & Gas Company against 
Frederick Davidson, with notice to Eleanor Hibbert Davidson, his 
guardian. There was a judgment for défendant, and plaintifï brings 
error. Affirmed. 

M. H. Stevenson, of Pittsburgh, Pa., for plaintiff in error. 
Harvey A. Miller and Miller, Vogan & Nesbitt, ail of Pittsburgh, Pa., 
for défendants in error. 

Before BUFFINGTON, McPHERSON, and VVOOLLEY. Circuit 
Judges. 

<@=5For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
233 F.— 41 
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BUFPINGTON, Circuit Judge. In the court below the plaintiff, a 
corporate citizen of Delaware, brought an action of assumpsit against 
Frederick Davidson, with notice to Eleanor Hibbert Davidson, his 
guardian, both of whom were citizens of Pennsylvania, to recover an 
unpaid balance of a stock subscription to its stock. On the trial the 
issue, as submitted by the court, turned on whether the défendant 
Davidson was sane when the subscription was made, and, if sane, 
whether he had authorized the signing of his name to the subscrip- 
tion by a third person. The jury having found a verdict for the de- 
fendant, the plaintiff sued out this writ. 

As shown by its prospectus in évidence, the plaintiff company, with 
an authorized capital stock of 100,000 shares of $10 each, was formed 
to develop cil and gas territory, and to that end leased some 80,000 
acres in Prairie county, Ark., in "what they considered a great unex- 
plored field for oil and gas." On February 20, 1913, Miss M. M. 
Ackley, who resided in Pittsburgh and was selling the company's stock 
on commission, wrote Mr. Davidson a letter at Beaver Falls, Pa., in- 
closing a prospectus of the company and a stock subscription blank, 
and requested him to subscribe for some stock. To this letter he 
replied on February 25th, stating that he would not be able to consider 
it for two or three days, as he had to go to Bufifalo, and stating, "I 
will Write you fully on my return." This he did not do, nor did he 
reply to a second letter she wrote him, in which she stated : 

"If the well cornes in good, the stock will go up, and you can't purchase it 
at the priée quoted you." 

No discussion took place between them as to the stock, but Miss 
Ackley testified : That on March 22d f ollowing she was called on the 
téléphone at Pittsburgh by Mr. Davidson from Atlantic City, who 
requested she get him 1,000 shares. Having subsequently ascertained 
she could get it, she called him up later at the Waldorf-Astoria Hôtel 
at New York, and told him she could get it, but that he would hâve 
to pay $1,000 down on the subscription. That he thereupon told her 
he would téléphone the fîrst of the week, that she should sign it for 
him and hold it until he came home, and that she should call up his 
brother George at Beaver Falls to send her the $1,000. That she then 
signed the subscription sued upon, dated March 22d, in behalf of Mr. 
Davidson, and gave the company her check for $1,000, Having tele- 
phoned Mr. George Davidson, who in the absence of any advices from 
his brother declined to advance any money, she telegraphed Frederick 
in New York: 

"Gave my check $1,000 aecount 1,000 shares. George wants telegram from 
you. Check goes to bank Monday. Answer." 

To this telegram no answer was received, but on Monday she re- 
ceived a letter from George, inclosing "my check for $1,000, at re- 
quest of my brother Frederick." The plaintiff further proved that 
some 10 days bef ore a witness, who was leasing land for the company, 
talked wîth Frederick Davidson about the gênerai prospects of the 
company, and that there was nothing abnormal in his talk or actions. 
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On the part of the défendant there was testimony tending to show 
the défendant was a man of large affairs, that he was under severe 
mental strain, that before, on, and shortly after, March 22d he exhibited 
signs that his mind was unsettled, that by the fifth day following the or- 
dermg of this stock he had become so violently insane that he was 
placed in confinement, and his wife, Mrs. Eleanor Hibbert Davidson, 
was subsequently appointed his guardian. Indeed, the proof of the 
mental condition of Davidson was such that under the proofs there 
could be no substantial dispute as to his insanity. We are therefore 
satisfied, from a study of this record, that the jury did substantial jus- 
tice by their verdict. 

Such being the case, the inquiry arises : Is the court constrained to 
set aside this resuit by reason of some error committed in reaching it? 
Such alleged errors group themselves into three branches : The re- 
strictions of the pleadings ; the character of the proofs ; the court's 
charge and answers to points. 

[1] Turning first to the pleadings, it is contended they gave no notice 
of the défense of Davidson's mental incapacity, and consequently that 
ail évidence thereof was improperly admitted. The purpose of re- 
quiring notice in advance of trial to be given by pleadings is to pre- 
vent surprise to one's opponent and enable him to provide proofs to 
meet the disclosed issue. In the présent case no suggestion was made 
by the plaintifï that it was surprised, no application was made by the 
plaintiff to the court at the trial for a postponement to allow it to 
furnish any such testimony, nor is any contention now made that on 
a retrial such testimony would be forthcoming. It is évident, therefore, 
that even if the pleadings did not give notice of such testimony being 
given, no injury was done the plaintiff thereby. But, apart from that, 
we are of opinion the court in admitting this testimony committed no 
error. 

[2] There could be no question but that the plaintiff, in invoking the 
jurisdiction of the court, knew it was litigating with a mental incompé- 
tent, for it named the committee of Davidson as a party défendant. 
Having made such committee a défendant, the case f ell within the well- 
recognized rule that a person sued in a représentative capacity is not 
required to file an afifidavit of défense, and the conduct of the suit by 
the plaintiff shows it was not contemplated that any affidavit of dé- 
fense to prevent judgment would be filed. For the plaintiff, while it 
filed its affidavit of claim, served no copy on the défendant, as required 
by rule 16, § 2, and section 4 of the Pennsylvania Practice Act of May 
25, 1887 (P. L. 271), and so did not attempt to lay the ground for a 
judgment for want of an affidavit of défense. Counsel for the défend- 
ants having appeared, plaintiff thereupon entered a rule on the défend- 
ants to plead and another to furnish a bill of particulars of his défense. 
In answer to the rule to plead, the défendants filed a plea of non as- 
sumpsit and one of set-off, with leave to give in évidence the spécial 
matter set forth in the défense filed. They also, on the same day, 
filed a paper, entitled "Défense and Counterclaim," wherein the allé- 
gations of the plaintiff's statement showing alleged liability were 
quoted and denied, as follows : 



644 233 FEDERAL REPORTER 

She dénies the allégations of the plaintiffi as foUows: 

"On the 22d of March, 1913, the said Frederick Davidson, by a subscrlptlon 
In wrlting, duly signed by the said Frederick Davidson by his agent in that 
behalf, M. M. Aekley, tlie said M. M. Ackley being thereto fuUy authorized 
by the said Davidson as his agent for that purpose, and the said Davidson sub- 
sequently ratlfylng and approving of her said act, subscrlbed for and agreed 
to pay for 1,000 shares of the capital stock of the said Arkansas Grand Prairie 
Oil & Gas Company, at par, that is to say, at $10 per share, the aiuount of 
said subscription, to wit, $10,000, being payable as foUows: 
25 per cent, on date of subscription, March 22, 1913. 
25 per cent, in 30 days thereafter. 
25 per cent, in 60 days thereafter. 
25 per cent, in 90 days thereafter. 
"A true and correct copy of the said subscription Is hereto attached and 
made a part hereof, niarked Exhibit 'A'." 

She dénies the allégations of the plaintiff as foUows: 

"On or about the date of the said subscription, the said défendant pald to 
the plaintiff the sum of $1,000, leaving due and payable the sum of $9,000, 
with Interest thereon as foUows: 

On $1,500 froin March 22, 1913. 
On $2,500 from Aprll 22, 1913. 
Ou $2,500 from May 22, 1913, and 
On $2,500 from Juue 22, 1913." 

This was f ollowed by statements that : 

"Eleanor H. Davidson, guardian, allèges: That through mental Inenpaelty 
on the part of Frederick Davidson, the défendant, and mlstake on the part 
of one George Davidson, the said George Davidson, on March 25, 1913, paid 
to Mlnnle Ackley, the solicitor for the sale of stock for the plalntifE, the sum 
of $1,000, which was charged to the account of Frederick Davidson. That 
Eleanor H. Davidson, guardian, therefore dénies that the défendant is in- 
debted to the plaintiff in the sum of $9,000, or in any sum of money what- 
ever, but that by means of the promises as herein set forth the défendant l9 
entltled to recover the sum of $1,000 from the plaintiff, wlth interest from 
March 25, 1913, being the amount paid as above stated and charged agalnst 
the funds of Frederick Davidson. A certlflcate will be demanded in favor 
of the défendant and against the plalntlft for the said sum of $1,000, with 
Interest as aforesald." 

Apart from the rules of the District Court, it is clear that in the 
courts of the United States the défense of mental incapacity hère made 
was admissible under the plea of nonassumpsit. In Craig v. Missouri, 
4 Pet. 426, 7 L. Ed. 903, it is said : 

"Everythlng whlch disafflrms the contract, everything which shows It to be 
vold, may be given in évidence on the gênerai issue in an action of assumpsit." 

In Mason v. Eldred, 73 U. S. (6 Wall.) 234, 18 L. Ed. 783 : 

"It has long been settled that under the plea of the gênerai issue In as- 
sumpsit évidence may be received to show, not nierely that the alleged course 
of action never existed, but also to show that it did not subsist at the com- 
mencement of the suit." 

And in Young v. Black, 7 Cranch, 565, 3 L. Ed. 440: 

"It has been long since established that under non assumpsit the défendant 
may give In évidence anythlng which shows that no debt was due at the 
tlme when the action was commenced, whether it arise from an inhérent de- 
fect in the original promise or a subséquent discharge and satisfaction." 

[3] Notwithstanding the compétence of testimony of insanity under 
the plea of non assumpsit, it is contended it was in this case inadmis- 
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sible, by reason of the ruie of the court below, set forth in the margin/ 
which provicies that no évidence shall be admitted save as set forth in 
the defendant's affidavit in traverse of the statement of claim. But to 
our mind we think there was a substantial compliance with the rule, 
and that, under ail the circumstances of the case and the atmosphère 
of the trial, the court committed no error in exercising Ihat wide range 
of discrétion which a trial court bas in applying its own rules. As- 
suming for the présent purposes that notice had not been given by the 
pleadings, it was clear that the question of sanity was the gist of the 
case, and even if an amendment was required to permit its introduction 
the fact remained that ultimately it must be heard. If an amendment 
were made, the plaintiff would of course bave had a right to a continu- 
ance on the ground of surprise. So that, if the court below or this 
court on review were to liold the pleadings did not give notice, the de- 
fendant could aniend, and bave the c|uestion of insanity put in issue. 
But vi'e are clear, as we bave said, that the pleadings gave the plain- 
tiff substantial notice of that défense. In the first place, the plaintifï 
made Davidson's committee a party to the suit, and in point of fact 
did know of bis insanity. Recognizing that insanity, plaintiir made no 
attempt to requirc an affidavit of défense, in its statement of claim, 
quoted above, it will be noted the plaintiff made the two acts, namely, 
making the subscription and jiaying the hand money, joint parts of the 
single contract sued on, and by its proof s — "he would bave to pay at 
least $1,000 down to hold it" — had made that payment of Sl.OOO'the 
consummation of the contract. VVhen, therefore, the défendant, in its 
défense and conntcrclaim, supra, had quoted and traversed the plain- 
titï's averments of a contract, and then proceeded to claim she was en- 
titled to receive back the $1,000 of hand money on the ground that 
through the mental incapacity of Frederick Davidson it was paid by 
mistake of George Davidson, it is clear that the plaintiff was fuUy ap- 
prised that to sustain its case it must be prepared to meet the issue of 
Davidson's mental incapacity vvhen he closed the contract. The work- 

1 "Section 1. In iill actions by writ of scire fueias for tlie collerition of 
r.ionoy.s seeured by ii'Cof;'n!:;aiice, .iinl.-nunit. niortsage, or otlier record or quasi 
record, also in ail actions of assumpsit, tlie plaintiff's statement of claim 
may be verified l)y afliila"\it; and it so verifled, tiie defendant's atlidavlt of dé- 
fense, or lii» aflidavit in traverse tliereof, sliall lie deeuied and talien to be 
a pleading in the case, and iipon trial no évidence on the part of the défendant 
shall be admitted in dof(>nse except such as may be alleged in hi.s alHdavlt; 
and such items of claim and material avei'uients of faet of the plaintiff's 
statement as are not rtirectly and specifically traversed and denied by the 
defendant's aflidavit, shall be taken as admitted. In cases where an atfidavlt 
of défense is not required, but the défendant desires to tile an aflidavit in 
traverse, It nuist be so flled within fifteen days after the return of the writ. 

"Sec. 2. This rule shall apiily to a spécification of set-off or statement of 
counterclaini on the part of the défendant, who shall, within fifteen days 
flfter tiling an averment of such set-oiï or counterclaim give notice thereof 
in writin.^ to the plaintiff, who shall, within a like perlod of fifteen days after 
such notice, file his reply thereto, verified by aflidavit. If the défendant fall 
to give notice, he shall not be permitted to ofCer évidence in support of his 
averment of set-off or counterclaim upon the trial ; and if the plaintiff, havins 
been diUy notified of the defendant's spécification of set-ofC, or statement of 
counterclaim, fait to make answer thereto, his failure shall, upon the trial 
of the cause, be eonstrued as an admission of ail tlie facts essential to the 
support of the defendant's averment of set-off or counterclaim." 
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ing object of the rule îs to give notice and prevent surprise. We thînk 
the pleadings gave notice and the plaintiff was net surprised. The 
court below said that, while the exact literalism was not complied with, 
yet its spirit and substance were f ulfilled. In that regard, in ref using a 
new trial, the trial judge said: 

"The guardian made express déniai of materlal averments of the plaintlfC's 
statement of clalm, and thea set forth her claim to the $1,000 by allégations 
'that through mental incapaclty on the part of Frederick Davidson, the de- 
fendant, and mistake on the part of one George Davidson, the said George 
Davidson, on March 25, 1913, paid to M. M. Ackley, the solicitor for the 
sale of the stock for the plaintiff, the sum of $1,000, which was charged to 
the account of Frederick Davidson.' The plaintiff flled a reply to the claim 
ot the défendant, and denied 'that the $1,000 mentioned in the aflidavit of 
défense was pald through mental weakness on the part of said Frederick 
Davidson, or by mistake on the part of George Davidson.' The plea of the 
défendant Included non assumpslt and a set-ofC." 

[4] Finding no error in the admission of the testimony bearing on 
Davidson's mental capacity, there remains little else of substance to 
consider. The use of certain language of the court in its charge is 
objected to. It may be conceded that the judge's remark in the charge 
that a witness was "one of the ablest alienists that we hâve in our lo- 
cality" might better hâve been omitted; but we cannot regard this 
statement as a matter of such substance as, standing alone, would war- 
rant a reversai. It was not a case where rival views of alienists were 
in question, for no physician was called by the plaintiff to challenge 
the views expressed by this witness and another physician. 

Without, therefore, discussing the assignments seriatim, we may say 
we find they involve no error, and the judgment below is affirmed. 



TEI-BULLION SMELTING & DEVELOPMENT CO. v. JACOB SEN. 

(Circuit Court of Appeals, Second Circuit. May 9, 19ie.) 

No. 101. 

1. Teial ®=»177. — Direction of Verdict — Motion — Effect. 

Where tlie only question of fact was vvhether défendant had breached 
its contract, an<i both parties moved for the direction of a verdict, the 
direction of a verdict for plaiutiff is a finding that the contract was 
breached, so that it is immaterlal whether the breach was actual or an- 
tidpatory. 

ÎEd. Note. — For other cases, see Trial, Cent. DIg. S 400; Dea Dig. 
<©=>177.] 

3. Sales <S=»176(1) — Breach — Effect. 

Where the seller uotifled the buyer that It would refuse to oarry out 
the contract, aud the buyer replied, requestlng performance, stating that, 
if the seller failed, he would purchase In the open market and hold the 
seller for the différence betvveen the contract price and the market price, 
the seller's breach was not walved by the buyer. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 436, 438, 443, 444; 
Dec. Dig. <3=»176(1).] 

8. Sales ®=»1&4 — Bbkach — Anticipatory Bbeach. 

Where it had been the custom for the parties to a contract for the sale 
of zinc to make settlements when convenient, and the buyer was eiitirely 

4t=9Far other cun see same topic * KEY-NiniBER In ail Key-Numbered Dlgests & Indexée 
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responsiblc, the buyer's failure to make a sinall payment, falling due 
al'ter the seller had giyen notice it would breach the contract, did not 
render the buyer tirst in default, where it was apparent that the anticipa- 
tory breach would resuit in substantial damages to the buyer. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 508; Dec. Dig. 

4. Sales tê==>41.S(-t) — Coxtkacts — Damages. 

Wliere, by reason of defendant's breach of its contract to deliver ore, 
plalntifr was unable to procure the same ore, there being none in the 
market, iilaintiff's measure of damages will he determined by the price of 
the best substitute available. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1182, 1183; Dec. 
Dig. ©=-118(4).] 

In Error to the District Court of the United States for the South- 
ern District of New Yortc, 

Action by Ernest O. Jacobsen, doing business as E. O. Jacobsen & 
Co., against the Tri-BulHon Smelting & Development Company. There 
was a judgment for plaintiiï, and défendant brings error. Affirmed. 

Writ of error to the District Court for the Southern District of 
New York to review a judgment in favor of défendant in error (plain- 
tiflf below) for $5,847.31 after a verdict by direction of the court. 
Plaintiff below will be referred to as "Jacobsen" and défendant as 
"Tri-Bullion." 

Milne, Blake & McAneny, of New York City (L. G. McAneny and 
Richard T. Greene, both of New York City, of counsel), for plaintiff 
in error. 

Sullivan & Cromwell, of New York City (Royall Victor and E. 
H. Green, both of New York City, of counsel), for défendant in error. 

Before WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

MAYER, District Judge. The action was brought by Jacobsen 
against Tri-Bullion to recover damages in the sum of $25,000 for 
breach of contract by Tri-Bullion. The essential features of the writ- 
ten agreement, expressing the contract between the parties, were as 
f ollows : 

(1) Tri-Bullion was to sell and Jacobsen to buy the output of zinc 
concentrâtes produced at Tri-Bullion's plant at Kelly, N. M., for a 
period of two years from November 22, 1911, to November 22, 1913, 
concentrâtes to be delivered in as nearly as possible equal monthly 
qucuitities, with the agreement by Tri-Bullion that the minimum should 
not be less than 600 tons per month. 

(2) The price was to be arrived at by a method carefully set f orth in 
the agreement. 

(3) Delivery was to be made f . o. b. cars at différent points. 

(4) Payment was to be made by Jacobsen as soon as weights and 
assays were agreed upon. 

(5) Average quotation of the Engineering and Mining Journal for 
spelter at East St. Louis during the month of arrivai at buyer's works 
was to be taken as basis of final settlement. 

®=3For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Inaexet 
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The agreement aiso contained the following clause: 

"Force Majeure. — Sellers will be relieved froni deliverine. and buyers frora 
taking the coucetitrates in case of strikes, fires, wars, re^'ohitions, accidents to 
machiner}', etc., etc., and in case of events of superior force of nature over 
which they bave no control. * * * " 

After a year and a half Tri-Bullion closed its mine, ceased deliver- 
ing, and notified Jacobsen that it vvould not make any further deliv- 
eries to him ; its reasons for this course being that because of the fall 
in the market priée of speher it could no longer mine the ore at a 
profit. Prier to July 7, 1913, Jacobsen had heard rumors that Tri- 
BuUion intended to cease producing and close its mine, and some time 
around June 20, 1913, Tri-Bullion, on a post card on which it gave 
advice of shipments of ore, wrote the words, "This is our final ship- 
ment." 

Jacobsen, after some endeavor, succeeded in obtaining an interview 
on July 7, 1913, with Paschal, the président of Tri-Bullion, E. P, 
Earle, its agent (to whom under the contract ail payments were to be 
made), and David Earle, another représentative of Tri-Bullion. The 
position of the Tri-Bullion officiais and représentatives was that, as 
the contract had beconie unprofitable, the company was released from 
its obligations under the force majeure clause. None of the contin- 
gencies contemplated under that clause had happened. Jacobsen pro- 
tested against this extraordinary attitude and stated that he would 
hold the company responsible for its breach. 

On July 8, 1913, Jacobsen addressed a letter to Tri-Bullion stating 
that, if it did not immediately résume shipment, he would enter the 
market for monthly tonnage, charging the défendant with whatever 
différence he might be compelled to pay as betwcen the contract price 
and the market price. On the same day Jacobsen wrote E. P. Earle 
substantially to the same efïect and demanding that Tri-Bullion fulfill 
its contract. On July 9, 1913, Earle wrote Jacobsen, still insisting on 
the efficacy of the force majeure clause. To this Jacobsen replied on 
July 10, 1913, repeating that he would enter the market for the quan- 
tities still due and charge Tri-Bullion with the différence in price, if 
any. Jacobsen again asserted that the force majeure clause was not 
applicable. On July 11, 1913, Earle wrote Jacobsen to the effect that 
Tri-Bullion did not agrée with Jacobsen's contention. Further cor- 
respondence ensued at a later date, which did not, however, change 
the relations of the parties. 

The theory of Tri-Bullion seems to be that because, in the letter of 
July 8th, Jacobsen urged Tri-Bullion to proceed to fulfill the contract, 
he was thereby precluded from bringing action for an anticipatory 
breach, but must perform ail of the provisions of the contract called 
for on his part, one of which was to pay the amount thereaf ter due for 
ore theretofore delivered and that Jacobsen could sue only for failure 
to deliver any installment as the installment became due month by 
mon th. 

[ 1 ] The question of f act in the trial court was whether Tri-Bullion 
had breached its contract. Both parties having moved for the direc- 
tion of a verdict, and the court having directed a verdict in favor of 
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plaintiff, that question is disposed of by the verdict, and wliat the 
verdict amounts to is a finding tliat Tri-Bullion broke its contract, and 
it matters not whether the breacli was actual or anticipatory. Wilson 
V. Knowles, 213 Fed. 782, 130 C. C. A. 440; Reis v. Kosenfeld, 204 
Fed. 282, 122 C. C. A. 480; United States v. Two Baskets, 205 Fed. 
37, 123 C. C. A. 310: Alleghenv Valley Brick Co. v. C. W. Raymond 
Ce, 219 Fed. 477, 135 C. C. A.' 189. 

[2] Viewed, however, as an anticipatory breach, the action of 
Jacobsen in writing the letter of July 8, 1913, insisting that Tri-Bul- 
lion should carry out bis contract, did not, in any manner, cure such 
anticipatory breach by Tri-Bullion. The persistent position of Tri- 
Bullion was that it was excused by the force majeure clause — an ob- 
vions prêteuse to avoid the obligations of a contract which had be- 
come unprofitable. Jacobsen's letter of July 8th, as the District Judge 
said, "was an ordinary business letter in which the plaintifï said in 
substance : 'You ought to perf orm your contract, and I request you 
to do so; but, if a'Ou do not, I will enter the market, buy zinc con- 
centrâtes, and hold you for the différence between the cost to me 
and the contract price.' " 

Where a party to a contract insists that he is not under légal obli- 
gation to perform the contract, and that insistence is coupled with a 
continuance of bis original stand and refusai to perform, the breach 
is plain, and he cannot successfully take refuge in the plea that he 
must be excused because the otlier party urges that the contract be 
carried out, failing which such other party states he will be compelled 
to purchase goods in a rising market. Roehm v. Horst, 178 U. S. 
1, 20 Sup. Ct. 780, 44 L. Ed. 953 ; Marks v. Van Eeghen, 85 Fed. 
853, 30 C. C. A. 208. 

[3] It is claimed by Tri-Bullion that Jacobsen was lirst in default, 
for the reason that, several days after July 7th, Jacobsen, in the or- 
dinary conduct of the contract, would bave been indebted to Tri- 
Bullion in an amount of , in round numbers, less than $2,000 (or about 
$1,871.35), representing the price of five cars of zinc concentrâtes 
shipments. We think the question as to who was first in default 
was settled by the verdict; but, in any event, this claim was clearly 
an afterthought. 

Jacobsen's responsibility was not questioned; he had already paid 
Tri-Bullion over $250,000 under the contract during a period when 
it was unprofitable to him; no demand Vi'as ever made for this — to 
them — trifling sum of less than $2,000, and the practice of the par- 
ties was that payment was made when convenient, and that was usually 
several days after the price had been fixed by the rather elaborate 
method for determining price provided for in the contract. If Tri- 
Bullion was guilty of anticipatory breach on July 7th, there was no 
obligation on Jacobsen's part to pay over this small amount of money 
to Tri-Bullion, and especially in the face of every reasonable expec- 
tation that Tri-Bullion would be called upon to respond in substantial 
damages to Jacobsen because of loss suiïered by Jacobsen in a rising 
market. Sperry & Hutchinson Co. v. O'Neill-Adams Co., 185 Fed. 
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231, 107 C. C. A. 337; Whitcomb v. Shiiltz, 215 Fed. 75, 131 C. C. 
A. 383.^ 

[4] The only other question in the case relates to the rule of dam- 
ages which the District Judge applied. There was no market vahie 
for Kelly ore because the mine was closed, and the only substitute in 
the market was ore from the Joplin mines in Missouri. This ore was 
purchased by National Zinc Company under a business arrangement 
between it and Jacobsen. It is well settled that, where there is no 
market, the value may be otherwise deterniined by the priée of the 
best substitute procurable. Benjamin on Sales (SA Ed.) page 987; 
Sedgwick on Damages (9th Ed.) § 734; Williston on Sales, § 599; 
Hinde v. Liddell, L, R. 10 Q. B. Div., 265 ; Gruen v. Ohl, 81 N. J. 
Law, 626, 80 Atl. 547; E. W. Bliss Co. v. Bufïalo Tin Can Co., 131 
Fed. 51, 65 C. C. A. 289. A proper rule of damages having been 
applied, the amount of the damages was a question of fact, disposed 
of by the verdict, and not reviewable in this court. 

The judgment is affirmed, with costs. 



RICHMOND GUANO CO, v. LONG et al. 

(Circuit Court of Appeals, Fourtli Circuit. May 2, 1916.) 

No. 1416. 

1. Sales <S=352{6) — Actions — Evidence — Sufficiency. 

In a suit for the purchase price of fertilizers delivered to défendant 
corporation, évidence held insufficient to siiow that tlie individual de- 
fendants becanie iudividually liable, or liable as eopartners. 

[Ed. Note. — ^For other cases, see Sales, Cent. Dlg. § 138; Dec. Dig. 
<S=52(6).] 

2. Trusts (S^sSOVaCl) — Création — Mode of Ckeation. 

Where the individual défendants, after tbe corporate purchaser of 
fertilizers was In failing circumstances, took over collatéral delivered to 
plaintiff, wliicli the corporation had agreed to collect, agreeing to collect 
it theuiselves, tlie individual détendants became trustées, and therefore 
are liable for tlie proceeds of collatéral for which they did not account. 

LEd. Note. — For other cases, see Trusts, Cent. Dig. § 41; Dec. Dig. 
©^SOyall).] 

3. Sales <S=17 — I'eksons Botjnd. 

Except in case of fraud or mistake, the courts will rarely infer from 
circumstances tliat the obligation of a contract of sale was assumed by 
one not a party to it, when the question of liahility of such person could 
hâve been settled at the inception of the contract by an exécution thereof. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 26-30; Dec. Dig. 
iS==>17.] 

Appeal from the District Cotirt of the United States for the East- 
ern District of South Carolina, at Charleston; Henry A. Middleton 
Smith, Judge. 

Suit by the Richmond Guano Company, a corporation, against J. M. 
Long and W. S. Mauldin, each individually and as partners doing busi- 
ness as Long & Mauldin, the W. D. Spearman Company, a corpora- 

<S=:>F(>r other cases see saine topio & KBY-NUMBER in ail Key-Numbereû Djgests & Indexes 
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tion, and another. From a judgment denying part of the relief sought, 
complainant appeals. Affirmed. 

The opinion of Sniith, District Judge, referred to, is as follows: 

On July 25, 1914, the bill was flled in this cause against the défendants for 
an accountlng, and to hold them liable for tlie failure to accoiint for certain 
fertilizers sliipped by the complainants to the défendant W. D. Spearman 
Company. TUe défendants answered, and the case was referred to J. J. Me- 
Swain, Esq., as spécial master, to take the testimony and accounting and re- 
port to the court, with leave to report his conclusions of fact npon the testi- 
mony. The spécial master bas taken the testimony and reported, and ex- 
ceptions hâve been filed to his report by both complainant and défendants. 
The cause has now come on to be heard upon the pleadings, the testimony, 
the report of the spécial master, and the exception thereto, and has been duly 
heard ; counsel on both sides havlng been heard. 

It appears that in December, 1908, the corporation known as the W. D. 
Spearman Company was engaged in a gênerai mercantile and fertilizer busi- 
ness, in which corporation the défendants W. D. Spearman, W. S. Mauldin, 
and J. M. Long were ail stockholders, and W. D. Spearman and W. S. Mauldin 
were directors ; W. D. Spearman being the président, and W. S. Mauldin sec- 
retary of the company. Prior to that time the défendants W. S. Mauldin and 
J. M. Long appear to hâve been engaged in the business of buying and 
selling fertilizers under the firm of Long & Mauldin, but there is no évidence 
that they were so doing after their connection with the W. D. Spearman 
Company. On December 28, 1908, the complainant, through one of its agents, 
proposed to W. D. Spearman Company to funiish fertilizers at the priées 
named in the proposai; the said proposai containing the provision that the 
proposai, when acceptée by the W. D. Spearman Company, should not become 
a binding contract between the plaintifC and W. D. Spearman Company untll 
the complainant had accepted the same. The W. D. Spearman Company on 
December 28, 1908, accepted the said ofCer in writing, but the complainant 
appeared to be unwilling to accept the ofCer, apparently from an unwillingness 
to rely upon the flnancial responsibility of the W. D. Spearman Company, and 
some correspondence ensued, and on January 19, 1900, the défendant W. S. 
Mauldin, who was the secretary of the W. D. Spearman Company, wrote a Per- 
sonal letter to the complainant. In which he stated that they were mailing 
under a separate cover an officiai statement of W. D. Spearman Company, 
adding: "I will say for your information that the store and fertilizer will 
hâve separate account. They will not take any joint notes. You will get the 
collatéral notes that your guano is sold for. Mr. Spearman has management 
of the store and I hâve management of the fertilizer business. We will hâve 
separate bank account. We propose to furnish you with the collatéral that we 
sell your fertilizers for. And under our conservative way of putting out fer- 
tilizers I don't see as you could posslbly sustain a loss under this contract." 

To this letter the complainant answered on January 21, 1909, in a letter to 
W. S. Mauldin individually, saying that they had his letter "in référence to 
the W. D. Spearman Company's contract, and as you are going to handle this 
fertilizer business sépara tely and distinctly yourself , and give us the col- 
latéral notes properly, beg to say it gives me pleasure to accept the contract, 
which I hâve just done." The contract, however, was made with W. D. Spear- 
man Company alone. W. S. Mauldin was the secretary of that company, and 
while the correspondence would appear to indicate that he appealed to the 
complainant to confirm the contract with W. D. Spearman Company, suggest- 
ing as a persuasive reason that he (Mauldin, with whom the complainant appar- 
ently had had previous business transactions) was going to handle the fer- 
tilizer part of the business of W. D. Spearmaa Company, and that, as the 
complainant would receive as collatéral notes of the purchasers of the fer- 
tilizers from W. D. Spearman Company, properly indorsed by W. D. Spear- 
man Company, he thought they would not lose. This, however, was no un- 
dertaking personally to guarantee the payment of the debts of W. D. Spear-! 
man Company. It was simply a statement offered by way of persuasion that 
ho ^Afonvain wV>o vcas the secretary of the Company) would bave the Personal 
looking after of the fertilizer part of the business, and that as complainant 
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would reeeive, as collatéral for the amounts due it on tlie sliipment of fer- 
tllizers, the collatéral notes glven by the purchasers of fertilizers, he did not 
see how they eould lose. 

[1] Tlie comiihiiuaiit shipped the fertilizers to the AV. D. Si)earman Com- 
pany. It charsed the W. I). 8i)eariiian on its own books with the cost of the 
fertilizers. It ma de no entry showing it gave crédit to or relied upon Maul- 
din, and when latcr, on tlie 15th of May, 1900, notes were given to the com- 
plainant in payment for the fertilizers at the ngre(Hl priées, the notes given 
were the notes of AV. 1>. Spearman Company, aad no indorsement by Long or 
Mauldin was eitlier deinand(>d or received. It is found, therefore, as a con- 
clusion of law, tliat there was no promise or gnaranty or undortulùiig on the 
part of AV. S. Mauldin or ,T. JI. Long, défendants, personally to pay for the 
fertilizers shipped to the Vi\ D. Spearman Company, but that the complaiimnt 
sold its fertilizers upon the ercdit of AA'. D. Spearman Company alone, trnst- 
ing to the active management for that company of its fertilizer business by 
AV. S. Mauldin, in addition to the collatéral notes it would reeeive. 

Nor does it appear, as argued for complainant, that the agreement for com- 
pensation between the AA''. D. Spearman Company and tlie défendants Ijoug 
and Mauldin constituted the two latter copartners with Vf. D. Spearman 
Company in the fertilizer business, so as to render them liable as copartners 
with AV. D. Spearman Company for the debts of that concern. The testimony 
is not clear, but it appears that for looking after the fertilizer business of 
AV. D. Spearman Company tfie défendants J. M. Long and AV. S. Mauldin were 
each to reeeive $100 per month, to be pald ont of the profits of the fertilizer 
business, and thon the balance of such profits was to be a part of the gênerai 
assets of AA'. I). Spearman Company. Any share in the balance of the profits 
outside of their flxed monthly compensation could only be had by Long and 
Mauldin in like manner as other stockholders lu M'. D. Spearman Company, 
by a dividend on their stock. The testimony is not even clear that their 
monthly compensation was to come out of the "profits" of the fertilizer 
business. It seems to liave been considered that profits were certain, and 
that really what was meant was that the fertilizer side or department of the 
business of AV. D. Spearman Company was to bear as part of its expenses the 
payment of the monthly compensation of the two défendants, J. M. Long and 
AV. S. Mauldin. In tliis light the compensation to Mauldin and I^ng was a 
fixed compensation to them as employés of AA'. D. Spearman Company for 
looking after the fertilizer business. It is accordlngly held that there was 
no copartnershlp existing such as would make the défendants Mauldin and 
Long liable to the complainant for the debts due by AA^ D. Spearman Company 
for the fertilizers shipped under the cantract. 

[2] The next and main question is as to the liabllity of the défendants for 
the collections made from the collaterals of the complainant in their hands. 
The total amount of fertilizers shipped aggregated, according to the agreed 
priées under the proposai, the sum of $13,020.53, and on or about the 15th day 
of May, 1909, a settlement was had between the plaintlff and the défendant 
AV. D. Spearman Company, whereby the plaintift accepted from AV. D. Spear- 
man Company, as representing the amount due by W. D. Spearman Company 
on the shipinent of fertilizers, four notes, ail dated May 15, 1909, and aggre- 
gatlng the sum of $13,020.53. To secure thèse notes AV. D. Spearman Com- 
pany dellvered and assigned to the complainant notes, mortgages, and open 
accounts of purchasers of fertilizers from AA^ D. Spearman Company to the 
aggregate of $13,040.09, as being the collatéral to be transferred to the com- 
plainant under the contract as representing the obligations given by the pur- 
chasers of the fertilizers from AV. D. Spearman Company. This amount was 
accepted upon the settlement in May by the complainant as being the collatér- 
al to wliich it was entitled under the agreement, and the court holds that on 
the facts as a conclusion of law that the complainant, in the absence of fraud, 
is bound by that settlement as showing its acceptance of the amount of col- 
latéral that it was entitled to reeeive under its agreement with AV. D. Spear- 
man Company. AU this collatéral was returned to AV. D. Spearman Company 
for the purpose of collection; the proceeds of this collatéral, and the col- 
latéral, to be held by AV. D. Spearmaa Company in trust for the complainant, 
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to whicli the proceeds of ail collections were to be paid, W. D. Spearman Com- 
pany havliig uudertaken that collection. 

W. D. Spearman Company becoming financially embarrassed, and it being 
appareutly desired by ail parties tliat tlie fertilizer accounts ishould uot be- 
come involved in tlie mercantile business, the défendants J. M. Long and "W. 
S. Mauldin, on November 6, 1909, gave an acknowledgment to the plaintifE 
that ail the collatéral notes and accounts were in the hands of said Long and 
Mauldin to be collected for the accovmt of the pluintiff. Thls substituted the 
défendants J. M. Long and W. S. Mauldin as the trustées to colleet thèse 
accounts for the C(inîplaiimnt, and to turn the sanie over to the complainant ; 
they assuniing In that respect the ob.ligations that lind theretofore rested upon 
W. D. Spearman Company under the agreement to colleet thèse collatéral ob- 
ligations as trustées for the complainant. On this total amount of .'^13,040.09 
it appears that there bas bcen paid ont of the collections ifl0,321.83. It ap- 
pears further from the testimoriy that the défendants Long and Mauldin, 
bave produced as roady to deliver to the complainant and accounted for of 
thèse collaterals, whieh they hâve been unable to colleet, .$1.640.0.'5, making a 
total of $11,961.80 so accounted for. The différence between this amount of 
.Wl.O'Jl.Sé and the total collatéral in the hands of AV. D. Spearman Company 
ar.d Long and Mauldin for collection of .$1.3,040.09 is $1,078.23, for which the 
défendants Long and Mauldin hâve wholly failed to account in this case. 

It is tliereupon ad.judged and decreed that the défendants .T. M. Long and 
W. S. Mauldin are indebted to the complainant in the sum of $1,078.23, with 
iuterest at the rate of 7 per cent, per annum from the Oth of Xovember, 1909, 
and that upon failure of the said defeixlants .T. JI. Long and W. S. Mauldin 
jointly or severally to pay the same, together witli the costs of thèse proceed- 
ings, vvithin 30 days from the date of this order, the complainant may enter 
up judgment against the said défendants for the amount thereof, and issue 
exécution thereon or enforce the same as it may be otherwise entitled to do 
under the rules and practice of thls court. Nothing herein to be construed 
however to affect the liability of the défendant W. D. Spearman Company upon 
Its note referred to and set out in the blll of complaint, as to which applica- 
tion may be made at the foot of this decree for auy order in regard thereto to 
which the complainant may be entitled. 

Ernest F. Cochran, of Anderson, S. C, and Julius H. Heyward, of 
Greenville, S. C. (J. W. Quattlebaum, of Anderson, S. C, on the brief), 
for appellant. 

H. H. Watkins, of Anderson, S. C. (M. L. Bonham and T. Allen, 
botli of Anderson, S. C, and J. P. Carey, of Pickens, S. C, on the 
brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and BOYD, District 
Judge. 

WOODS, Circuit Judge. The material facts are set out in the opin- 
ion of the District Judge, and the principles of law applicable to them 
are well settled. Little need be added to the clear and convincing rea- 
soning of the District Judge. It cannot be denied that there is both 
direct and positive évidence strongly supporting the conclusion of the 
court (1) that the contract to purchase fertilizer from complainant was 
made with W. D. Spearman Company, and not with défendants indi- 
vidually ; (2) that the défendants were not partners, and did not hold 
themselves out as partners, with W. D. Spearman Company, but were 
employés or agents, whose compensation was fixed at $100 a month, 
payable from the anticipated profits of the business; and (3) that the 
défendants did not afterwards in the course of the business in any 
way assume the obligations of the Spearman Company. 
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[3] The complainant is a large wholesale dealer in fertilizer. Had 
its officers intended to hold the défendants, either as principals, or 
guarantors, or sureties, on its contract to sell fertilizer to Spearman 
Company, it is hardly conceivable tliat they would hâve left the obli- 
gation to be inferred from circumstances, when they could bave made 
it perfectly plain in the beginning by written contract. Except in cases 
of fraud or mistake, the courts will rarely infer from circumstances 
that the obligations of a contract of sale were assumed by one not a 
party to it, when the question of liabihty of such person could hâve 
been settled at the inception of the contract by a demand that he sign it. 

Affirmed. 



MIN-ERS' & MERCHANTS' BANK v. TNITED STATES FIDELITY & 

GUARANTY CO. 

(Circuit Court of Appeals, Ninth Circuit. July 3, 1916.) 

Insurance <®=>508%, New, vol. 4 Key-No, Séries— Liability Insurance — 
PoLicY — Construction. 

In 1906 défendant insured plaintifif bank from any and ail loss or dam- 
age on account of wrongful acts of the cashier of a branch, by reason of 
fraud or dishonesfcy of such employé in connection wlth the duties of 
his office or position amounting to embezzlemeut or lareeny eoinmitted 
during the eontinuance of the term or any renewal thereof, and discover- 
ed within such eontinuance or six months thereafter. As an inducement 
to be allowed to write the bond, défendant agreed to from time to tinie 
renew it without any additional cost, expense, trouble, or annoyance, and 
to save plaintiff bank harmless during the whole period. In 1913 a new 
bond insured the bank against any pecunlary loss growing eut of any 
aet of fraud, dlshonesty, forgery, theft, lareeny, emtiezzlement, wrongful 
abstraction, or misapproprlation, or any crlminal act, of the cashier of 
the branch bank. Défalcations and embezzlenieut by such cashier were 
not discovered until more than six months after the expiration of the 
last renewal of the 1906 bond. Helci, that the bond of 1913 was not a 
reneWal of the 1906 bond, the two bonds containing différent conditions, 
and so no recovery for défalcations occurriug prior to such bond could 
be had, on the theory that it renewed the original bond. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. <3=508i4.1 

In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington; Jeremiah Neterer, 
Judge. 

Action by the Miners' & Merchants' Bank, a corporation, against 
the United States Fidelity & Guaranty Company, a corporation. There 
was a jùdgment denying part of the relief sought, and plaintifï brings 
error. Affirmed. 

John W. Roberts and George U. Spirk, both of Seattle, Wash., and 
William H. Metson, of San Francisco, Cal. (Metson, Drew & Mac- 
Kenzie, of San Francisco, Cal., of counsel), for plaintifï in error. 

Henry F. McClure and W. T. Dovell, both of Seattle, Wash. (Mc- 
Clure & McClure, of Seattle, Wash., and Hughes, McMicken, Dovell 
& Ramsey, ail of Seattle, Wash., of counsel), for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge., 

«gisjFor other cases see same topie & KEY-NUMDÉR In ail Key-Numbered Digests & Indexes 



ROSS, Circuit Judge. This action was brought upon a policy o£ 
insurance issued by the défendant in error to the plaintiflf in error on 
the Ist day of April, 1906, and which insurance the plaintiff alleged 
in its complaint was continued to April 1, 1914, by certain instruments 
in writing that are set out; the losses insured against being alleged 
to hâve been sustained by the plaintiff in the years 1911, 1912, and 
1913, and not to bave been discovered by the plaintiff until Decem- 
ber 9th of the latter year. At the times in question the plaintiff in the 
action was a corporation of the state of Washington, and the défend- 
ant thereto a corporation of the state of Maryland ; the principal place 
of business of the plaintiff being at Seattle, its président and directors 
residing in that city, and doing a gênerai banking business at Ketch- 
ikan, Alaska — one Mack A. Mitchell being its cashier there. The 
bond was executed by the défendant company at the request of the 
plaintiff, the employer of Mitchell, to secure the faithful performance 
of his duties. The amount of it was $25,000, by its terms it was to 
expire April 1, 1907, and it was given in considération of a premium of 
$100, which was paid by the plaintiff. The loss insured against was: 

"Such pecuniary loss as may be sustaineii by the employer by reason of 
the f raud' or dishonesty of the said employé in connection wlth the duties of 
his office or position, amounting to erabezzlement or lareeny, and which shall 
hâve been committed during the continuance of said terni, or of any renewal 
thereof, and discovered during said continuance, or of any renewal thereof, 
or within six months thereafter, or within six months froiu the death or dis- 
mlssal or retirement of said employé from the service of the employer within 
the period of this bond, whichever of thèse events shall flrst happen." 

Among the various provisions and conditions of the bond are the 
f ollowing : 

"Provided that, on the discovery of any act capable of giving rise to a 
claim hereunder, the employer shall, at the earliest practical moment, give 
notice thereof to the company, and any claim made under this bond shall be 
in writing addressed to the company at its head office in the city of Balti- 
more, and shall within three months after the discovery thereof, at the em- 
ployer's expense, furnish to the company reasonable partieulars and prooi» 
of the correctness of said claim, and such partieulars, if required, shall be 
verifled by affidavit. * * * And provided, lastly, that this bond is also sub- 
ject to the following conditions: That any misstatement or suppression of 
fact in any claim made hereunder renders this bond void from the beginning. 
This bond will beconie void as to any claim for which this company would 
otherwise be liable, If the employer shall fail to notify the company of the 
occurrence of the act or commission out of which said claim shall arise ira- 
mediately after it shall corne to the knowledge of the employer; and the 
knowledge of a président, vice président, director, secretaxy, treasurer, man- 
ager, cashier, or other like executive offieer shall be deemed under this con- 
tract the knowledge of the employer. * * * That no one of the above 
conditions, or of the provisions contained in this bond, shall be deemed to 
hâve been waived by or on behalf of the company, unless the waiver be clearly 
expressed in writing over the signature of its président and secretary, and 
its seal thereto afflxed. That the company, upon the exécution of this bond, 
shall not thereafter be responsible to the employer, under any bond previously 
issued to the employer on behalf of said employé, and upon the issuance of 
any bond subséquent hereto upon said employé in favor of said employer, ail 
responsibility hereunder shall cease and détermine; it being mutually under- 
stood that it is the intention of this provision that but one (the last) bond 
shall be in force at one time, unless otherwise stipulated between the em- 
ployer and the company. » * » " 
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The complaint allèges, among olher things, that as an inducement 
to be allowed to write the said bond of April 1, 1906, the défendant 
agreed : 

"That it would, at ail times until siich tlme as said bond sliould be can- 
celed or terminated, keep the plaiiitiff bank whoUy and fully insxired and in- 
demnifled against any and ail loss or damage on account of the wi-ongfnl 
acts of said défendant Mack A. Mitchell, and represented to the plaintif!' and 
did agrée to and with the plaintlfC tliat it would froni time to time and from 
year to year cause said bond to be reue-o'ed, continued, and oxtended >Yithout 
any additional cost, expense, trouble, or annoyance to the plaintiff or its otli- 
cers, except the payment of the annual premium, and would keep said bond 
in force and renewed, continued, and extended, and would keep the plaintiff 
fully insured and indemnifled against loss or damage in connection with or on 
account of the wrongful act or c-onduct of said Mack A. Mitchell, its cashier." 

It allèges, and it was conceded by the counsel of the respective par- 
ties at the trial, that the bond of April 1, 1906, was, without any 
formai application therefor, renewed six successive years by the de- 
fendant, and the annual premium of $100 paid to it by the plaintiff; 
the certificate in each instance being similar, except as to the dates, to 
the following one, issned April 1, 1910: 

"Continuation Certificate Xo. T-400. 
"Amount $25,000.00 Premium, $100.00. 

"Fidelity Department. 

"The United States Fidelity & Guaranty Company. 

"Home Office, Baltimore, Slaryland. 

"In considération of the sum of one huudred (.yiOO.OO) dollars, the TJnited 

States Mdelity & Guaranty Company hereby continues in force bond T-4r)() 

in the sum of twenty-five thousand (.f25,000') dollars, ou behalf of Mack A. 

Mitchell, in favor of Miners' & Jlerchants' Bank of Ketchikan, Alaska, for 

the period beginning the Ist da.y of April, 1010, and ending on the Ist day of 

April, 1912 (1911), subjoct to ail the covonants and condifions of said original 

bond heretofore issued, dating from the Ist day of April, 1900. 

'■Witness the signature of its attoriiey in fact under coriiorate seal this Ist 
day of April, 1910. 

"Douglas K. Tate, Attorney in E''act." 

While the complaint contains the further allégation that the défend- 
ant continued to renew the said insurance from year to year until 
the Ist day of April, 1914, and that the plaintiff continued to pay 
the annual premium of $100 until April 1, 1913, "when the premium 
was reduced to the sum of $62.50," it allèges that on the last-mentioned 
day the défendant company executed to the plaintiff another bond in 
the same amount, on which the annual premium was $62.50, by which 
latter bond the défendant guaranteed to pay to the plaintiff such pe- 
cuniary loss, subject to certain specified conditions, as it should sus- 
tain — 

"by any act or acts of fraud, dishonesty, forgery, theft, larceny, embezzle- 
ment, wrongful abstraction, or misapplieation, or nnsappro]>riatlon, or any 
criminal act by Mack A. Slitchell, directly or tlirough connivance in any po- 
sition and at any location in the employer's employ, and during the period 
commencing upon the date liereof and continuing in the sum of twenty-five 
thousand ($25,000.00) dollars until the termination of this insurance." 

Among its conditions are the following : 

"3. This insurance shall only terminate by: (1) The employer giving notice 
In writing to the insurer specifying the date of termination. (2) The insurer 
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giving thirty (30) days' notice in writing to tlie employer. (Tlie insurer to 
refund unearned preuiium in the above cases.) (3) The nonpayment of pre- 
mium for a period of tliree (S) months beyond date due ; ail premiums being 
due in advance. 
"4. The discovery of any loss through the employé." 

Payment o£ the premium of $62.50 on the last-mentioned bond is 
alleged in the complaint, which further allèges that it extended and 
continued in force the insurance theretofore existing to the Ist day 
of April, 1914. The complaint further allèges that on or about De- _ 
cember 9, 1913, the plaintiff discovered certain facts in relation to the 
conduct of Mitchell which led it to believe that he had been guilty of 
acts which would give rise to a claim under the alleged contract of 
insurance, of which it immediately notified the défendant, and sub- 
sequently, to wit, on the 17th day of the same month of December, 
1913, notified the défendant that Mitchell had been guilty of fraud- 
ulently abstracting from the plaintiff a sum of money in excess of 
$25,000, and that said wrongful acts on the part of Mitchell began 
on or about May 15, 1913, and continued to and including August 
14, 1913. 

By its answer the défendant admitted the exécution and delivery 
of ail the documents as alleged in the complaint and the receipt by 
it of ail of the premiums therein alleged, and set up, among other dé- 
fenses, that the bond executed by it on the Ist day of April, 1906, 
and annually renewed to and including April 1, 1912, finally expired 
and terminated April 1, 1913; that the plaintifï did not, within six 
months after April 1, 1913, or at any time prior to December 9, 1913, 
give notice to the défendant of the discovery of any act capable of 
giving rise to a claim under the bond of April 1, 1906, or under any 
renewal thereof, and did not at any time prior to December 9, 1913, 
make any claim in writing or otherwise against the défendant because 
of any of the alleged fraudulent or dishonest acts of the said Mitchell. 
The answer also allèges that at the time of the exécution of the bond 
of iVpril 1, 1906, and of its varions continuations, the plaintifï agreed 
that it would from time to time make proper examination of the 
books of the bank to the end that any misconduct on the part of 
Mitchell might be seasonably discovered, and that the bank failed to 
make such examination. The answer further pleaded in défense that 
the bond of April 1, 1913, was actually executed on or about Novem- 
ber 25th of that year, when it was for the first time applied for by 
the plaintifï, and was dated back as of April 1, 1913, at the request 
of the plaintifï, and by means of false and fraudulent représentations 
on its part. 

To the latter allégation of the défendant the plaintifï replied to the 
effect : 

That the last-mentioned bond was executed "as and of the Ist day of April, 
1913, in pursuance of the agreement and arrangement betweea the parties 
hereto for the continuance in force of said fidelity insurance. * • * That 
the same was written and delivered by the défendant to the plaintiff as a 
part of and in pursuance of the agreement and arrangement existing between 
the parties hereto, * * * and for the considération of the premium paid, 
and without any further or additional application having been made there- 
for. * * * d?hat there was a slight delay in the exécution and delivery 

233 F.— 42 



G58 233 FEDERAL REPORTER 

of said bond, but tbat said delay was caused by the neglect of défendant, and 
without notice or knowledge on the part of plaintiffi. That the same was 
caused through no fault or neglect of plaintiff, but was caused whoUy through 
the fault, carelessness, and neglect of the défendant." 

On the coming on of the case for trial a jury was impaneled, and 
opening statements raade by the counsel of the respective parties, in 
which were stated the facts eacli expected to prove and an admission 
made by them of the fact that Mitchell wrongfuUy appropriated of 
the plaintiff's money dtiring tlie year 1913, and after April Ist of that 
year, the amount for which the court below gave the plaintifï judg- 
ment ; but the trial court ref used to allow the plaintifï to make proof 
of any fraudulent appropriation by Mitchell prior to April 1, 1913, 
on the ground that the policy issued April 1, 1906, was finally termi- 
nated April 1, 1913, and that no notice was given by the plaintiff 
to the défendant of any wrongful act on the part of Mitchell during 
the life of that policy, nor within six months after it expired, nor, 
indeed, was there any discovery by the plaintifï of any such act on 
the part of Mitchell within either of those periods. 

The ground of the court's action was that the policy of date April 
1, 1913, was a new and independent contract, and not a continuance 
of the pre-existing Insurance. If correct in that conclusion, undoubt- 
edly its judgment should be affirmed. But it is strenuously insisted 
by the plaintifï in error that the last policy was but a continuance of 
the pre-existing Insurance, which the complaint allèges the défend- 
ant agreed to renew annually as an inducement to be permitted to 
Write the original insurance, and that that question, as well as that 
respecting the fraudulent représentations alleged by the défendant 
to hâve been made by the plaintiff in the matter of procuring the 
policy issued in November, 1913, as of date April Ist of that year, 
were questions for the détermination of the jury, and that the court 
below therefore erred in taking the case from the jury, and awarding 
the plaintiff judgment only for the amount the parties agreed Mitchell 
misappropriated subséquent to April 1, 1913. If those issues could 
be held to be material matters of fact under the pleadings and admis- 
sions of the parties, beyond doubt the contention on behalf of the 
plaintiff in error would be well founded and the judgment should be 
reversed; for in that view they would plainly be questions for the 
détermination of the jury. But the présent action is based on written 
instruments, and unless the bond executed in November, 1913, as of 
date April Ist of that year, can be properly held to be a continuation 
of the policy of April 1, 1906, it manifestly was, as the trial court held, 
a new and independent contract of insurance. Comparing the two, 
it is readily seen that they are essentially différent. Not only does 
the later policy make no référence to the former insurance, which by 
its terms expired April 1, 1913, but the subject-matter of the two is 
essentially distinct. By the policy of April 1, 1906, the défendant Com- 
pany made itself liable only for such acts of Mitchell as amounted to 
"embezzlement or larceny," whereas, under the policy issued as of 
date April 1, 1913, it became liable to the plaintiff for such pecuniary 
loss sustained by it growing out of "any act or acts of fraud, dis- 
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honesty, forgery, theft, larceny, embezzlement, wrongfui abstraction 
or misapplication, or misappropriation, or any criminal act by Mack 
A. Mitchell, directly or through connivancCj in any position and at 
any location in the" plaintiff's employ, which insurance was made to 
continue, net for one year only, or for any definite time, as the former 
policy did, but until terminated in the method therein specified. 
The judgment is affirmed. 



WONG BACK SL'B v. CONNELL, Immigration Inspoctor. 

(Circuit Court of Appeals, Nintli Circuit. July 3, 1916.) 

No. 2611. 

1. Aliens <©=s>S2(9) — Déportation — Denial of Rights. 

While rule 22, subcl. 4, par. "b," of the Bureau of Immigration, relat- 
ing to tlie examination of aliens for déportation, and providing tliat the.v 
sliall be advised of tlieir rights to be represented by counsel, to procure 
wltnesses, and to Inspect the warrant of arrest, may be so arbltrarily en- 
forced as to Infrlnge the allen's fundamental rights, a Chinese person, 
whose déportation was sought, cannot, wliere he was, after his prellm- 
inary examination was practically concluded, advised of his right to coun- 
sel, to procure wltnesses, to admission to bail, and to inspect the war- 
rant of arrest, and the proceeding was delayed twice for the purpose of 
securlng counsel, complain that before he was advised of his rights he 
was examlned as to materlal matters ; it appearlng that no catch ques- 
tions were asked. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 94 ; Dec. Dig. <g=> 

32(9).] 

2. Aliens ©=332(6) — Déportation — Evidence. 

In a proceeding for the déportation of a Chinese person, a train In- 
spection card attached to the application for warrant of arrest, appear- 
lng on Its face to hâve been made ont by an immigration Inspecter and 
to hâve been part of the files of the Bureau of Immigration, whlch was 
shown and read to the alien at his hearlng, Is admissible over an objec- 
tion of lack of identification. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 94; Dec. Dig. 
©=532(6).] 

3. Aliens <S=532(6) — ^Déportation — Evidence. 

In such case a photograph, Identlfled by the alien as a picture of hlm- 
self, whlcli was also identlfled by persons who had clalmed to hâve seen 
hlm In Mexico, was admissible. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. § 94; Dec. Dig. 
<S=»32(6).] 

4. Aliens <@=>27 — Admission to United States — Déportation. 

Under the rules of the Secretary of Labor, made for the enforcement 
of the Chinese Exclusion Laws, whlch prohlbit Chinese persons other 
than diplomatie or consular officers from entering the Ûnlted States 
elsewhere than at the ports of San Francisco and San Diego, Cal., ex- 
cept where the Chinese are seeljing admission or readmission from the 
Orient through Canada, and provide that any Chinese laborer claimlng 
thei, right to leave and retum to the United States shall malce written 
application to the immigration offlcer located nearest to his place of busi- 
ness-for prelnvestlgation of his claim, and requlring the alien to name 

igSïjFor other cases see same toplo & KEY-NUMBER lu ail Key-Numbered Digests & ïnaezes 



660 233 FEDERAL REPORTER 

the port at whlch he expects to départ from tlie United States, wMeh 
shall be one of those designated, a Cliiiiese persoii having a certificate of 
résidence is not entitled to leuve tlie United States for Mexico, or to re- 
turn therefroni, save througli tlie ports speeifled in tiie rules, tliougli 
otlier ports were open for ordinury Immigrants. 

[Ed. Note.— For otlier cases, seo Aliens, Cent. Dig. §§ 85-87 ; Dec. Dig. 
©=>2T.] 

5. Alieks ®=327 — (^nisESE Persons — Ketukx. 

A Chinese person, tlioiigli lie obtained a eerlifieate of résidence in tlie 
United .States, is not, having departed from tlie eouutry, entitled to re- 
turn, uniess lie secni-ed a retiirn certificate. 

[Kd. Note.— For otlier cases, soe Aliens, Cent. Dig. §§ 85-87 ; Dec. Dig. 

C::=527.] 

C. Aliens <S;:=''!2(10) — riii;NESE I'ehsoivs — Depoktatiox. 

Wliore a Chinese person unlawfuUy eutered the United States from 
Mexico, lie will be deported, not to Rlexico, Iml to China. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 92; Dec. Dig. 
©=32(10).J 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Cahfornia ; Benj. F. Bledsoe, 
Judge. _ 

Pétition by Wong Back Sue for writ of habeas corpus against 
Charles T. Conneh, as Immigration Inspector in Charge. From an 
order denying the writ, petitioner appeals. Affirmed. 

The petitioner was ordered deported to China, and was held pursuant to 
a warrant issned by the Secretary of I,abor, which chargea that appellant 
had entercd the United States, landing near Calexico, Cal., on or about De- 
teniber 18, 1914, and in violation of section 7, Chinese Exclusion Act of 
Septeinber 13, 1888 (25 Stat. 477, c. 1015 [Conip. St. 1913, § 4308]), being a 
Chinese laborer who falled to prodnce to the proper officer the return certiii- 
cate required by the aforesaid section. 

The appellant makes thèse contentions : (1) That there was no falr hearing 
accordeti petitioner by the immigration offlcials; (2) that there was no évi- 
dence that petitioner entered the Uuited States near Calexico, Cal., on or 
about December 18, 1914, as chargea, or at any other time or place, without 
inspection ; (3) that tliere was no évidence that iietitioner entered the United 
States at any time or place in violation of the act of Congress heretofore re- 
ferred to ; and (4) that, if petitioner was properly ordered deported, the order 
should hâve required déportation to Mexico, and not to China. 

The record shows that at a warrant liearing before the inuuigration inspec- 
tor at Yuma, Ariz., on January 24, 1915, warrant was "presented, read, and 
explained to the alleu, who is advised of the nature of the proceedings and 
that he niay be released from custody during the pendency of the case upon 
funiishiiig' a satisfactory bond in the snm of ii!2,500." The testlmony before 
the immigration officiai was substantially as follows: Tlie alieu testified that 
he was 66 years old, a subject of China, and that he came to San Fran- 
cisco many years ago ; that he had been a cook, and that he had a certifi- 
cate of résidence, issued in the name of Wong Back Sue, dated at Los An- 
geles, Mardi 31, 1894; that he ne ver had been back to China, never had 
been to Mexico, and knew no one in Mexicali, Mexico ; and deiiled that he 
had corne from El Centro, Cal., to Los Angeles, ou the train on the 19th of 
December, 1914. He was shown the train inspection eard, reclting that he 
had been inspected by Inspector Palmer on a train from El Centro, Cal., 
to Los Angeles, Cal., at El Centro on December 19, 1914, and also the eard 
of Inspector Ellis on the same date and train at Indio, Cal. ; but he deuled 
that he took a train from El Centro to Los Angeles, and said it was a mis- 

^saFor other cases see same toplc & KEY-NUMBER ta aU Key-Numbered Digeats & Indexes 
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take, as lie was In Los Angeles ail the tlme; denied that he had met certain 
persons, who liad made sworn statements that they had seen him in Mexicali, 
JTexico, during part of the years 1913 and 1914. He identifled a photograph 
of himself, attîiched to an exhlbit certification of the inspecter, and said 
that he had left Yuma, Arlz., to go to Los Angeles, about 1910, and that in 
a prevlous statement to the officiais he had niade a mlstake as to the tlme 
when ho left Yuma. He said that ho had received a certiflcate of résidence 
in 1894; and that ho had been treated at Los Angeles by a Chinese doctor, 
Dr. Wong, for a bad leg. The record fnrther shows that at the hearing be- 
fore the insjieetor, and as soon as the alien had made thèse statements, he 
«■as advised by the iumiigration inspecter that he was now afCorded an op- 
portunity to inspect tlie warrant of arrest and ail the évidence upon which 
the same was issued, and that he had a right to be represented by counsei 
at the hearing, and was asked if he wished to avail himself of tlie right. 
After statiiig that he desired to talk witli his conntrymeii, a(1.1ournment was 
had for three days. When tho three days had exjiired and the hearing was 
resumed, he said he had tried to secnre a lawyor, but the one he wished was 
too busy, and he asked for another day in which to secure an attorney and 
to talk wlth him. Again the hearing was ad.1ourned for a day, and, when 
resumed, petitiouer stated that he had no money, and his countrymen were 
not able, or did not care, to help him, and that he could do nothing more. 
He was then asked if he waived ail right to be l'epresented by counsei at the 
hearing. His answer was, "Yes ; I can't help it." He was also asked 
whether he had any other évidence to ofCer. He replied, "No; I hâve told 
you everything I know." 

Among the exhibits attached to the application for the warrant of ar- 
rest was a statement made by the alien on January 16, 1915, before C. B. 
Franklin, inspecter, in which the petitioner said that he had gone direct 
from Yuma, Arlz., to Los Angeles, three years before the date of the exami- 
nation, which would be January, 1912 ; that he had been in Los Angeles 
ever slnce ; that he left Yuma because, blood poisoning in his leg having 
developed, he went to Los Angeles for médical treatment for his leg, and 
that he had reniained in Los Angeles continually thereafter until about Jan- 
uary 8, 191.5, when he went to Yuma, Ariz. ; that he liad been treated at 
Los Angeles by Dr. Wong Leng Woon, doctor for the Yick Sang Tong drug 
store. Petitioner produced a certiflcate of résidence issued to him in Cal- 
ifornia in March, 1901. 

Appended also to the application for warrant of arrest were several sworn 
statements. William H. Tomkins, a stenographer living at Calexlco, Cal., 
was shown the photograph which had been Identified by the alien as a pho- 
tograph of himself, and said that he had seen the Chinaman represented by 
the photograph about February, 1914, on the Loftus ranch in Mexico. George 
Henry, a Chinese merchant residlng in Slexicali, Mexico, also recognized the 
Iihotograph, and said that he had seen the Chinaman it represented in Mexi- 
cali, Mexico, about Octoher, 1914. O. L. Hockenberry stated that he had 
seen the Chinaman represented by the photograph in Mexico during 1914, 
and that the Chinaman had worked on the Davis ranch. Jim Lee, a China- 
man, in his statement said that lie lived in ]Mexicali, Mexico ; that he rec- 
ognized the Chinaman represented by the photograph, and that he had seen 
him in Mexicali, Mexico, about December, 1914. Wong Yut, a Chinese mer- 
chant in Los Angeles, Cal., said he knew the man represented by the photo- 
graph, and that he had left Los Angeles, saying he was goiug to Yuma, Ariz. 
Dr. Wong Sai Gin recognized the iihotogruph of the petitioner, and said that 
he had met the man in 1906 at Los Angeles, and that .just a few days before 
January 15, 1915, he had treated him for a cough, and that nothing was 
said about an injury to the leg, and that the man had told him he had corne 
from some country town and was going to Yuma, Ariz. 

Duke Stone, of Los Angeles, Cal, for appellant. 
Albert Schoonover, U. S. Atty., and Clyde Moody, Asst. U. S. Atty., 
both of Los Angeles, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 
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HUNT, Circuit Judge (after stating the facts as above). [1] Rule 
22, promulgated by the Bureau of Immigration of the Department of 
Labor, provides in part (subdivision 4, paragraph "b") as follows : 

"During the course of the hearing the allen shall be allowed to inspect the 
warrant of arrest and ail the évidence on which It was issued ; and at such 
stage thereof as the offlcer before whom the hearing Is held shall deem prop- 
er, he shall be apprlsed that he may thereafter be represented by counsel 
and shall be requlred then and there to state whether he désires counael or 
waives the same, and his reply shall be entered on the record. If counsel be 
selected, he shall be permltted to be présent during the further conduct of 
the hearing, to Inspect and make a copy of the minutes of the hearing, so 
far as it has proceeded, and to offer évidence to meet any évidence there- 
tofore or thereafter presented by the government. Objections and exceptions 
of counsel shall not be entered on the record, but may be dealt with in an ac- 
companying brlef. If during the hearing new facts are proved which con- 
stitute a reason additional to those stated in the warrant of arrest why the 
alien is In the country in violation of law, the alien's attention shall be di- 
rected to such facts and reason, and he shall be glven an opportunity to show 
cause why he should not be deported therefor." 

While this rule may be so arbitrarily applied by immigration officiais 
as to deprive an alien of a full and fair hearing and violate his funda- 
mental rights, as shown in Ong Chew Lung v. Burnett, 232 Fed. 853, 

C. C. A. , in our opinion the rights of the petitioner herein 

hâve not been transgressed. His examination appears to hâve been 
simply and fairly conducted. The questions asked were confined to ma- 
terial matters, and were expressed in very direct langaage, apparently 
used with no désire on the part of the inspecter to entrap or oppress or 
"catch" the alien. 

The question, therefore, is whether the fundamental rights of the 
alien were infringed by the action of the immigration officer in not 
telling the alien that he could inspect the warrant of arrest and that 
he had a right to counsel, and inquiring if he wished to avail himself of 
the right, until after direct preliminary examination of the alien by 
the inspecter had been practically ended. If there were nothing in 
the record to counteract the injustice of such a course of procédure, 
we would be very strongly disposed to hold that the alien was not 
given a fair hearing, as required by law. But it expressly appears 
that, before any testimony was heard by the inspecter, the warrant 
was read and explained to the alien, and that he was advised of the na- 
ture of the proceedings, and that he could be released on bail during 
their pendency. And while it would seem to be just that prior to a 
hearing before the immigration officiais an alien should also be told 
of his rigiit to hâve counsel at the hearing, yet, considering the in- 
formation given to this petitioner, we cannot say that omission to tell 
him of his right until after material questions were put and answered 
invalidated the whole proceeding. 

The case of Low Wah Suey v. Backus, 225 U. S. 460, 32 Sup. Ct. 
734, 56 L. Ed. 1165, is determinative of the point under considération. 
The court there states the settled rule of décision that hearings before 
executive departments or subordinate officiais with respect to aliens 
found to be in the United States unlawfully may be made conclusive 
whèn fairly conducted, and that no successful attack by judicial proceed- 
ings upon the conclusions and orders made upon such hearings can be 
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made, unless it be shown that the proceedings were manifestly un- 
fair, that the actions of the executive officers were such as to prevent 
a fair investigation, or that there was a manifest abuse of the discré- 
tion committed to them by the statute. The court was there consid- 
ering a case where an order of déportation had been made, and the 
contention of the petitioner was that the Chinese person ordered de- 
ported was refused the right to be represented by counsel during ail 
stages of the preliminary proceedings, and was examined without the 
présence of her counsel and against her will by the immigration offi- 
cer and before she had been advised of her right to counsel, and be- 
fore she was given an opportunity of securing bail, and that afterwards 
she was examined by the immigration officer against her will and with- 
out the présence of her counsel, who was refused permission to be prés- 
ent, and that at certain stages of the proceedings she was refused the 
right to consult with counsel. The court said : 

"Thla objection, In substance, Is that under examination before the inspec- 
tion officer at first she had no counsel. Such an examination is within the 
authorlty of the statute, and it Is not denied that at subséquent stages of 
the proceedings and before the hearing was closed or the orders were made 
she had the assistance and ndviee of counsel." 

The court, mindful of the summary character of the hearing 
provided by statute, did not regard the actions of the immigration offi- 
ciais as having deprived the alien of a fair hearing. The immédiate 
case can rest upon a much surer basis than that did, because, as al- 
ready said, the nature of the proceedings was first explained to the 
alien, who was told of his right to hâve bail pending investigation, and 
who, before the hearing was closed, was not only told of his right to 
hâve counsel, but at his request was granted two adjournments tliat he 
might consult with his f riends and obtain prof essional aid and advice ; 
and it was not until af ter he had stated that he could not get counsel 
and told ail that he knew that findings were made which led to the 
order of déportation by the Assistant Secretary of Labor. 

[2] Objection to the admissibility of the train inspection card be- 
cause of lack of identification is not well taken. The card was attach- 
ed to the application for warrant of arrest ; it was shown and read to 
the alien at his hearing before the immigration inspector. On its face 
it appeared to hâve been made out by an immigration inspector and ap- 
peared to be a part of the files of the Bureau of Immigration. 

[3] The photograph which was also introduced at the hearing was 
«hown to the alien and identified as a picture of himself . 

[4] It is urged that the petitioner, if he was out of the United 
States, holding a certificate of résidence as he did in the United 
States, had a right to re-enter the United States at Calexico, that being 
a designated port of entry under Rule 13, Immigration Rules of No- 
vember 15, 1911. But the record shows that this petitioner was, and 
is, a subject of China, of the Chinese race, and a native of China, and 
by occupation a laborer. Exercising the authority conferred upon hira 
by law, on January 24, 1914, the Secretary of Labor issued rules gov- 
erning the admission of Chinese, and thèse rules superseded ail pre- 
viously issued rules and régulations and circulars of instruction re- 
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garding the enforcement of the Chinese Exclusion Laws inconsistent 
therewith. Rule 1 of the rules provides that : 

"No Chinese persoii, other than a Chinese diplounitic or coiisular offieev 
and attendants, shall be i)ernntted to enter the United States elsewliere tlian 
at the ports o( San Francisco, Cal.; * * * gan Dief,'o, Cal." 

— except where the Chinese are seeking admission or readmission to 
the United States from the Orient through Canada, when spécial 
provision is made to apply. Further, by rule 13 of the rules approved 
January 24, 1914, it is provided that any Chinese laborer claiming the 
right to leave and return to the United States in accordance with sec- 
tions 5 to 7 of the act of September 13, 1888, shall make written ap- 
plication to the immigration officer located nearest to his place of rési- 
dence for preinvestigation of his claim as is specifically provided for 
in subdivision "a" of the rule. He is also required by the rule (subdivi- 
sion "b"), to give a full description of himself, and to name "the port 
at which he expects to départ from the United States, which shall be 
one of those designated in rule 1." Thereafter investigation of the al- 
légations made by the applicant is had, and the applicant is required 
to présent duplicate of the application to the officers at the port of 
his departure. On the return of the applicant, it is provided by 
subdivision "i" of the rules, the original application is compared with 
the duplicate on file, and, after proof of identity, readmission is granted. 

The only conclusion to be reached from an examination of thèse 
several rules is that the petitioner, being an alien laborer, had no right 
to leave the United States through any California port other than 
San Diego or San Francisco, and had no right to return to the United 
States except through the port from which he departed. United 
States v. Tuck Lee (D. C.) 120 Fed. 989. 

[5] Petitioner argues that there is no proof of his entering into the 
United States. But the sworn statements of witnesses attached to the 
record filed by the petitioner clearly show that the alien was seen in 
Mexico shortly before he was found in the United States. The cer- 
tificate of résidence held by the alien became of no avail to him after 
he left the United States without procuring a return certificate. This 
would seem to be so because of the prohibition against leaving with- 
out first procuring a return certificate and without a proper re-entry 
through the port of the alien's departure. When, therefore, the ques- 
tion of his right to remain in the United States became involved, and 
the évidence showed that he had been in Mexico, it devolved tipon the 
alien to show that his departure was lawful. Bun Chew v. Connell, 

233 Fed. 220, C. C. A. . And inasrauch as the alien in this 

case took the ground that he never had been out of the United States, 
he ought not to be heard to say that his entry into the United States 
from Mexico was lawful. 

[6] The last point made by the appellant is that even if the govern- 
ment's position is sound, and that the petitioner came into the United 
States from Mexico, then he should be deported to Mexico. This 
question was presented in Bun Chew v. Connell, as Inspector, fir )va, 
where we held that, under circumstances analogous to those herein, 
China was the country whence the alien came, and cited to sustain uiir 
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ruling Lewis v, Frick, 233 U. S. 291, 34 Sup. Ct. 488, 58 L. Ed. 967, 
Lee Sim v. United States, 218 Fed. 432, 134 C. C. A. 232, and Ex 
parte Chin Him (D. C.) 227 Fed. 131. 
Affirmed. 



HAINES V. BL'CKKYE WIIEEL CO. et al. 

(Circuit Court of Arpeals, SL\-tli (Circuit. May 10, WMÎ.) 

No. 2746. 

On pétition for rehearin^. Pétition denied, and former opinion 
(224 Fed. 289, 139 C. C. A. 525) affirmed. 

PER CURIAM. The addition to the record of the mémorandum 
opinion of the District Judge and the order made pursuant thereto, al- 
lowing fées to the receiver and to his counsel, and the fnrther addi- 
tion of the record of the action of the District Court relative to the re- 
ceiver's bond and the waiver of a supersedeas bond, in no wise cliange 
the situation or affect the question of his personal and officiai lia- 
bility. 

The pétition for rehearing is based primarily upon the claim that this 
court, in its opinion heretofore rendered, has neither stated nor adcpt- 
ed a correct légal tlieory upon which to f asten liabihty upon the receiv- 
er, or to détermine the character and to measure the extcnt of such 
liability. 

This daim is without foundation. So far as the opinion implies an 
officiai duty, as distinguislied from mère personal liability, on the part 
of Haines to pay the debts owing to his merchandise creditors, that 
resuit does not neccssarily rest upon any theory of contract or war- 
ranty that he was authorized to mal<e the purchases, and so lead to an 
inquiry as to the amount the vendors of merchandise could hâve col- 
lected if the purchases had been authorized. It may rest as well upon 
the theory of deceit, because of the false, though implied, représenta- 
tion of authority ; and in an action of deceit the measure of damages is 
the value of the property vv'ith vt-hich the deceived vendor has parted, 
less what he has received. In view of the limited authority under 
which the receiver was acting, it does not cure the efïect of this false 
représentation to say that he did not intend to use the merchandise for 
himself , but only for his trust. 

The pétition for rehearing will be denied. 
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KENNEDY et al. v. HILLS. 
In re KENNEDY et al. 

(Circuit Court of Appeals, Nintli Circuit July 3, 1916.) 
No. 2762. 

Exemptions <©=»44 — Statutes — Construction — "Work Cattle." 

Under Eem. & Bal. Code Wash. § 563, exempting to a farmer one span 
of horses or mules, with harness, or two yoke of oxen, to a physician one 
torse, with harness and buggy, to a teamster one team, consisting of 
one span of horses or mules, or two yoke of oxen, or a horse and mule, 
and In paragraph 13, three yoke of work cattle and their yokes, etc., to a 
person engaged in the business of logglng, one engaged in the business 
of logging is not, in view of the other portions of the statutes specifically 
nammg horses and mules, entitled to a team of horses as exempt on 
the ground that the expression "work cattle" was not conflned to bovines, 
but included ail domestic animais used as beasts of burden. 

EEd. Note.— For other cases, see Exemptions, Cent. Dig. §§ 51-55 ; Dec. 
Dig. (S=544. 

For other définitions, see Words and Phrases, Working Cattle.] 

Pétition to Revise an Order of the District Court of the United 
States for the Southern Division of the Eastern District of Washing- 
ton, in Bankruptcy; Frank H. Rudkin, Judge. 

In the matter of the bankruptcy of J. C. Kennedy and A. J. Ken- 
nedy, doing business as J. C. Kennedy & Son. The bankrupts applied 
to hâve S. T. Hills, as trustée, set aside to them as exempt two horses 
and harness, and, an order of the référée refusing to allow the exemp- 
tion being affirmed, they pétition to revise. Pétition denied, and order 
affirmed. 

Fabian B. Dodds, of Spokane, Wash., for petitioners. 
Trefethen, Grinstead & Laube, of Seattle, Wash., for respondent. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. The bankrupts were loggers engaged in the 
business of logging, and had familles living with and dépendent upon 
them. By pétition for revision they présent the question whether, un- 
der paragraph 13, section 563, Remington & BaUinger's Annotated 
Codes and Statutes of Washington, they were entitled to certain horses 
as exempt. 

The State statute referred to exempts from exécution and attach- 
ment, except as specially provided, certain property, for instance : "To 
a farmer, one span of horses or mules, with harness, or two yoke o£ 
oxen," and certain other things ; to a mechanic, "the tools and instru- 
ments used to carry on his trade for the support of himself and fam- 
ily"; to a physician, "his library, * * * one horse, with harness 

<S=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered D'igests & Indexes 
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and buggy" ; to a teamster or drayman, engaged in that business for the 
support of himself or his family, "his team, consisting of one span 
of horses, or mules, or tvvo yoke of oxen, or a horse and mule" ; and — 

(13) "To a person engaged In the business of logglng for his support or that 
of his family, three yolie of work cattle and tlieir yolces, and axes, chains, 
implenierits for the business, and camp equipments, not exceedlng three hun- 
dred dollars, coin, in value." 

Petitioners ask us to include within the meaning of "work cattle," 
iised in paragraph 13 just quoted, the horses claimed herein. Their 
argument is that, when the statute was passed more than 50 years 
ago, both oxen and horses were used in logging, and that the word 
"cattle," being generic, should include not only neat cattle, but horses, 
mules, asses, and practically ail domestic quadrupeds used as beasts 
of burden. But, when the varions sections of section 563 referred to 
above are considered, the argument cannot prevail. By using the 
words "mules," "oxen," and "work cattle" in other sections of the 
statute, the Législature showed that in employing the spécifie words 
"work cattle," found in paragraph 13, they intended to use them in 
the limited sensé in which they are generally used, and therefore as 
only including animais of the bovine genus. 

The liberality of construction of exemption statutes meant for the 
benefit of poor debtors is well defined by Judge Redfield in Carty v. 
Drew, 46 Vt. 346, where the court said : 

"When a class of property is exempt, such as 'suitable apparel, bedding, 
tools, arms, and articles of household furniture; such as may be necessary 
for upholding life,' the courts take care that the bénéficiai purposes of the 
Législature are carried Into exécution, and give the statute the most libéral 
construction. But when a spécifie article is exempt, the court cannot extend 
the statute by construction to another and différent article." 

"Three yoke of work cattle and their yokes" by ail common under- 
standing means bovines and their yokes, and not equines and their 
harness. 

We affirm the view of the District Court, and must deny the pétition. 
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RECTIGRAPII CO. v. CAMERAGRAPH CO. 

(Circuit Court of Appeals, Eightli Circuit. May 8, 191G.) 

No. 4.513. 

Patents <S=:»328 — Validiïy and Infbikgement — Copt-IIolder. 

Tlie Beidler patent, No. 793,978, for a copy-holder, especially adaiited 
for tlie laoldius of record books, clainïs 1, 2, 3, and 8, are void for antici- 
pation ; claluLs 5 and 9, conceding their validity, held not infringed. 

Appeal from the District Court of tlie United States for the West- 
ern District of Missouri; Arba S. Van Valkenburgh, Judge. 

Suit in equity by the Rectigraph Company against the Cameragraph 
Company. Decree for défendant, and complainant appeals. Affirmed. 

Frank S. Appleman, of Washington, D. C, for appellant. 
James L. Norris, Jr., of Washington, D. C. (John S. Powers, of 
Washington, D. C, on the brief), for appellee. 

Before ADAMS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

ADAMS, Circuit Judge. This was a suit in equity to restrain in- 
fringement of United States letters patent No. 793,978, issued to 
George C. Beidler, July 4, 1905, for alleged new and useful improve- 
ments in copy-holders. The object of tlie invention, as stated in the 
spécification, is this : 

"To afford a more convenient and satlsfactory means of liolding documents 
from wliicli copies are to be made, and vvliile tlie iuiprovements herein sliown 
may b<> used for gênerai copying, tlie Invention Is made more especially 
adaptable to tlie copying of deeds, m'ortgages, and otber documents whicli are 
filed in and liave to be eopied from record books. The improved bolder is 
made adaptable to the use of the caméra in copying. * * * " 

The patent bas 16 claims, but only the first, second, third, fifth, 
eighth, and ninth are now involved. Thèse are as follows: 

(!) "In a eopy-liolder, a suitable base, a case binged to the base, nieans for 
holding the copy, and adjustable means for permitting the copy to lie on a 
given plane." 

(2) "In a copy-bolder, a suitable base, a movable case snpported by the base, 
and yieldable copy-su])ports in the case whereby tlie copy is exposed on a pre- 
determined plane." 

(3) "in a copy-holder, a hase, a case supported thereby, copy-suiiports iu 
the case, means for ]ierniitting the yielding of the copy-suiiports and m'eans 
for holding the copy ni engagement witli tlie su])i)orts." 

(5) "In a copy-holder, a case, copy-bolders moval)le in the case, whereby tiie 
copy is permitted to he exposed on a predetermined plane, clamijing memliers 
coacting witli the copy-holders and means for oiierating the clamping nreni- 
hers." 

(8) "In a copy-holder, a case, means in the case for supportiiig a book in 
its open position, means for holding the book on the supports and means for 
permitting the exposed leaves of the book to lie on the saine plane." 

(9) "In a co))y-liolder, a case, book-siippoiting means in the case, clamping 

<g=3For otlier cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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members acting in conjunction with the supports, and m'eans for operating 
the clamping members whereby the copy engaged by each set of clamping 
members is pressed to Une on the same plane." 

The défense was want of patentable novelty and non-infringement. 
The court below held claims 1, 2, 3, and 8 to be invalid, and claims 
5 and 9 to be valid, but not inf ringed, and rendered a decree dismiss- 
ing the bill. From this decree the complainant below (appellant hère) 
appeals. 

Claims 1, 2, 3, and 8 are concerned solely with a substantial base or 
stand upon which a case, so equipped and disposed as to properly 
and firmly hold large record books while being copied and coacting 
means for their successful opération. The case is a shallow box of 
about the length, width, and thickness of a large open record book 
standing normally in an upright or vertical position with no frontal 
covering. 

The case is hinged upon the back edge of the base or stand in such 
way as to permit the case to be tilted backwards from its normal verti- 
cal position as and when required for preparing the device for opéra- 
tion. Extending vertically across the front or face of this case are 
two thin strips of wood, called "copy-supports" or '■foUow-blocks," 
each supported underneath by a flat bow spring. 

Neither of thèse claims, 1, 2, 3, or 8, call for any spécial or definite 
means to be employed for the opération of the device, but call gen- 
erally for means for holding the copy and permitting it to lie on a 
given plane, and for means for permitting the yielding of the copy- 
supports and holding the copy in engagement with the supports, and 
means for supporting the book in its open position and holding it on 
the supports. Claims 5 and 9 call for the foregoing éléments and 
in addition thereto the following: 

"Clamping niem'bers coacting with the copy-holders and means for operat- 
ing the clamping members" and "clamping members acting in conjunction 
with the supports, and means for ojieratlng the clamping menïbers whereby 
the copy engaged by each set of clamping members is pressed to line on the 
same jilane." 

The "means" described in the spécification or shown in the draw- 
ings of the patent for accomplishing the object of the invention, to 
which ail the claims, without specifically calling for them, in a gên- 
erai way refer, are a revolvable vertical shaft firmly secured upon 
the outside of and at each end of the case, extending from its top 
to its bottom, pivotally mounted at each end by lugs firmly secured 
to the ends of the case. A séries of short steel rods, called "fingers," 
are rigidly mounted upon thèse shafts so as to rise and fall with their 
révolution. The upper end of the shafts are provided with rigid crank 
arms, the free ends of which are operatively connected by rods or links 
to a hand lever mounted upon the back of the case. The opération of 
the device is practically this : 

The hand lever on the back of the case, connected with the shafts 
as just stated, when pushed forward, revolves the shafts and raises 
the fingers so as to clear the front of the case for the réception of a 
book or document which is desired to be copied. After the front 
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of the case is thus made clear, the book is put into it, the back of 
each cover resting upon one of the "copy-supports" or "foUow- 
blocks." The hand lever is then pushed forward, and the fîngers, by 
the resulting révolution of the shafts, are brought firmly down upon 
the open pages of the book, thereby pressing them firmly against the 
yielding copy-supports and presenting a fîattened smooth plane to 
the copyist. 

So it appears that the device shown in the first group of claims, 
1, 2, 3, and 8, consists simply of a case or box, hinge-mounted on 
a supporting pedestal, having an open front through which the leaves 
of a book desired to be copied are exposed to view, devices projecting 
over and engaging the exposed leaves when the book is in place, so as 
to hold them in a predeterniined plane, and spring-pressed copy-sup- 
ports which engage the covers of the book and press them up against the 
clamping members, thèse supports being arranged between the book 
and the rear wall of the case. 

By reason of the use of thèse words in the spécification: 

"The improved holder is made adaptable to the use of the caméra In copy- 
ing. • ♦ *" 

Counsel for appellant make an argument that there should be read 
into the claims of this patent a caméra or other photographie instru- 
ment so disposed in front of the exposed pages of the book as to per- 
mit of a quick photographie reproduction of them. In other words, 
they argue that the court should interpose in their behalf and permit 
them now to make a claim for a combination which the patentée never 
made or never secured a patent for. This, most obviously, cannot 
be done. With the caméra left out, the combination of the ciaims is 
for the few simple éléments already pointed out only, with means, al- 
ready specified, for their opération. Does such a combination dis- 
close a new and useful invention within the meaning of the patent 
law, or had it been anticipated? 

The prior art relied upon by the défendant discloses patents cover- 
ing, as the trial court found and as we find, reading desks, writing 
desks, book-supports and copy-holders, which involve and include, in 
one form or another, ail the éléments (or their substantial équivalents) 
enumerated in the first group of claims under considération. The 
purpose disclosed in the patents of the prior art was to so dispose the 
copy-holder that the book or document might be conveniently written 
upon, read or copied from. They disclosed means for holding the 
book or copy vertically, horizontally, or otherwise, best suited to the 
needs of the reader or copyist. In them are found a base, and a case, 
supported by, attached to and specifically hinged to the base, ail dis- 
closing means for holding the copy (in most cases books and in some 
cases record books) so that the pages exposed for copying lie in a 
given plane, this resuit being attained by cams or springs, or their 
équivalents, whereby the book supports were made movable and yield- 
able. The prior art, therefore, disclosed combinations of éléments, or 
their équivalents, substantially like those involved in the Beidler pat- 
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ent in suit, and perforniing the same function in substantially thc 
same way. 

In the Moessinger patent, No. 95,369, dated September 28, 1869, and 
in the Rogers patent, No. 640,226, dated January 2, 1900, are found 
éléments, and combinations of éléments, and "means" strongly sugges- 
tive, if not quite anticipatory, of the claims of this patent ; and in the 
Nevius patent. No. 742,347, dated October 27, 1903, is found a fur- 
ther development of this art in the shape of a device which, in our 
opinion, fully anticipâtes the claims and combination of claims of this 
patent. The claims, spécification, and drawings of that patent disclosed 
a book-holding device, consisting of a base, a book-holding case hinged 
upon the base, adjustable book supports inside the case, with connec- 
tions and means for raising and lowering the supports, corresponding 
to the follow blocks of the Beidler patent, and leaf engaging rods or 
fingers corresponding or équivalent to the fingers of the Beidler pat- 
ent, ail in connection with means disclosed in the spécification designed 
to furnish an adjustable provision for making the book lie in a given 
or predetermined plane while being copied. Other patents and devices 
are relied upon by counsel for the parties in support of their respective 
contentions concerning the prior art ; but in view of the considération 
of the prior art already had, and the necessary conclusion therefrom 
that the Beidler patent had been anticipated, we refrain from further 
exploitation of it. 

We now pass to a considération of claims 5 and 9. The device of 
thèse claims consista essentially of clamping members and means for 
operating them in connection with a copy-holder. Thèse clamping 
members, as already described, consist of the revolvable vertical shafts 
secured to the ends of the case, extending from its top to its bottom, 
and the steel rods or fingers mounted upon them, in such way as to rise 
and fall with their révolution, and operated by means of the hand lever 
at the back of the case connected with crank arms operating upon the 
upper ends of the shaft in such way that by pushing the lever back the 
fingers, constituting the clamping members, are raised so as to open 
up the case for the réception of a book to be copied and by pulling the 
lever forward the fingers, by the resulting révolution of the shaft, are 
brought down upon the pages of the book, thereby pressing them finnly 
against the copy-supports, thus presenting an even, flat and smooth 
surface for the copyist. 

This device, it may be conceded (but not decided), constitutes a new 
and useful improvement or niethod of putting the book in place and 
holding it in place for effective copying, and it may be conceded for 
the présent purpose that it involves patentable novelty; but the ira- 
portant question, in view of the judgment below, is whether the de- 
fendant infringed this device. The defendant's device, charged to be 
an infringement of claims 5 and 9, consists of a pedestal supporting 
a shallow case, having an open front and spring-supported plates or 
cross-pieces, extending vertically up and down its front, serving prac- 
tically the same purpose in a copy-holder as the copy-supports of the 
Beidler patent. But there are no revolvable vertical shafts to which 
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fingers are so attached as to rise or fall with their révolution, like the 
Beidler patent, or subject to be operated mechanically in the way and 
manner already pointed ont. Instead of the fingers of the Beidler 
patent, susceptible of quick application to the leaves of the book by the 
mechanical means disclosed in the Beidler patent, the défendant em- 
ploys the device of the Ellis patent, No. 978,719, dated December 13, 
1910, which, instead of the clamping members and their means of op- 
ération as claimed and described in the Beidler patent, employs a hand 
operated skeleton door, hinged to one end of the case, with means for 
locking or firmly closing it at the other end. This door is made up of 
an upper and lower cross-piece or member; between thèse members 
is an open space which permits free and unobstructed vision of the 
pages of the book interposed there to be copied. When the book is 
placed in position upon the spring-aupported plates the natural opéra- 
tion of the springs forces the leaves of the book up against the trans- 
verse cross-pieces of the skeleton door, when locked, and in this way 
the cross-pieces hold the leaves of the book in a given or predetcr- 
mined plane so as to be conveniently copied. 

It is unnecessary for our présent purpose to institute any critical 
comparison between thèse devices for the purpose of determining their 
respective merits. It is sufficient to consider their construction so far, 
and so far only, as to détermine whether the defendant's structure em- 
ploys the clamping members of the 5 and 9 claims of the Beidler pat- 
ent or their mechanical équivalents in connection with the copy-supports 
of that patent, for the purpose of keeping the two pages of a book 
while being copied pressed to line on the same plane. We are clearly 
of opinion that the defendant's structure does not employ thèse élé- 
ments or their mechanical équivalents for any purpose. 

The trial court was right in holding that the défendant structure did 
not infringe claims 5 and 9 of plaintiff's patent. Its decree is accord- 
ingly affirmed. 
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RATICH & LANG CAREIAGE CO. v. HANLON et al. 

NATIONAL AUTOMOBILE CHAMBER OF COMMERCE v. SAMB. 

(Circuit Court of Appeals, Sixth Circuit. June 6, 1916.) 

Nos. 28.30, 2831. 

1. Patents i©=332S — Inventiox — Siiield fob Car Windows. 

The Hanlon reissue patent, No. 13,653 (original No. 993,061), for a 
shield for car Windows, consisting of a supplementary wlndow or slieet 
of glass lilnged at the top of the front wlndow of a street car or closed 
automobile, whieh swings outwardly and can be flxed and held at any 
angle, forming a shield to protect the upi)er part of the inner wlndow 
from rain or snow and to hâve a clear span through whlch the driver can 
see, is vold for lack of invention in view of the prlor automobile art. 

2. Patents <5=>27(1) — Double Use. 

The application to a closed car of the form of wind shield known on 
open cars held double use. 

fEd. Note. — For other' case.?, see Patents, Cent. Dig. § SI; Dec. Dig. 
0=27(1).] 

Appeals from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Suits in equity by William B. Hanlon, the Anderson Electric Car 
Company, and others against the Rauch & Lang Carriage Company, 
and against the National Automobile Chamber of Commerce. De- 
crees for complainants, and défendants appeal. Reversed. 

F. P. Fish, of Boston, Mass., for appellants. 
C. P. Byrnes, of Pittsburgh, Pa., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

[1] DENISON, Circuit Judge. Infringement suit on patent to 
Hanlon, reissue No. 13,653, December 2, 1913, original No. 993,061, 
May 23, 1911, application filed April 11, 1910, for "shields for car 
Windows." Claims 1 and 2 are involved ; claim 1 is given in the mar- 
gin.i The court below held the patent valid and infringed, and the 
original défendant below, the Rauch & Eang Company, and the Cham- 

1 Claim 1. The combinatlon with a vehicle having an observation wlndow 
at its forward end, of a frame hinged at its upper edge to the vehicle above 
and in front of said windovi' and having a transparent pane or panel ar- 
rangea to extend in a forwardly and downwardly incllned position in front 
of the upper part of said wlndow, said angular pane or panel being positioned 
so that the Une of vision of the driver is below its lower edge, the frame and 
Its pane when in vertical position being separated from the observation wln- 
dow by a dead air space tending to prevent the formation of frost on said 
wlndow, and when in an angular position forming a stonn shield to prevent 
the weather from beating against the wlndow, said frame being movable on 
ita hinged connection to its différent positions, substantially as described. 

233 F.— 43 
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ber of Commerce, later brought in to défend, prosecute thèse appeals. 
Figures 2 and 3 of the patent are herewith reproduced. 




The device shown comprises an ordinary sliding window (3) at the 
front end of a street car vestibule, which may be raised to close the en- 
tire opening or may be dropped into the casing below to let air enter. 
In front of this first window, and hinged at its upper edge, dépends a 
supplementary window, or sheet of glass. This swings outwardly 
upon its hinge, and may be fixed and held at any desired angle. When 
in a projecting or angular position, it acts like the eaves of a house 
or the visor of a cap, and, as the car moves forward, protects the space 
behind and for a short distance beneath it from falling rain or snow. 
The angle will be so adjusted that there will be a clear line of vision 
from the driver's eye, extending beneath the lower edge of the visor 
to the ground in front of the car. The driver thus escapes the ob- 
scuraticn which would resuit if the window or shield were vertical 
and became covered with rain or snow. When the first or rear win- 
dow is closed, it is protected from such rain or snow over a zone ex- 
tending from the top to a point approximately horizontal with the 
lower edge of the shield, and thus the driver's same line of clear vision 
is left unobstructed and yet the storm is wholly excluded from the car. 

This controversy is concerning the use of such a shield upon closed 
bodies for automobiles, and the claims cover such a use. It foUows 
that the state of the art in automobiles is as pertinent as that in street 
cars. The state of this former art, prior to the original application, 
may be easily understood. Automobile closed bodies with a glass 
front, either in permanent form or in the shape of a window which 
could be raised or lowered, were well known. The now familiar "clear 
vision" wind shield for open cars was also in common use. This com- 
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prised a glass front held in a supporting f rame and divided horizontally 
into two sections. The upper section was hinged at the top and could 
be swung outwardly and adjusted at any desired angle. It was struc- 
turally the same thing, it was operated in the same way, and it gave 
the same resuit as the shield of the patented device, excepting that, 
when looking out under the edge of the shield to the ground, the 
driver looked through an open space instead of through a pane of glass. 
The patentée must be thought of as seeing before him, on a salesroom 
floor, an automobile with a limousine body inclosed on ail four sides, 
the front consisting of a glass window which could be lowered part of 
its height or ail of its height to admit fresh air, and also as seeing, by 
its side, an open automobile having a glass front, the upper part of 
which could be swung out forwardly so as to be a shield or visor atjd 
so as to give the clear vision function. This situation présents sharply 
the question of invention which is to be decided. 

Analyzing the advance made by Hanlon, we see that, f rom one point 
of view, when the user of the open car found that if he had the upper 
part of the wind shield swung out, the storm beat in under it because 
this adjustment left an opening through which rain and snow could 
get in, he put in a pane of glass or a window, fîxed or sliding, to close 
the opening and keep'the storm out. From the other point of view, 
when the user of the closed car observed that the front window, when 
shut, would become blurred with rain or snow, he added the project- 
ing, swinging shield or visor found in the open car, and so insured a 
line of clear vision through the inner glass. From neither point of view 
can we see invention. To put a glass in an opening, or to shelter an 
existing glass window by the same means common for sheltering an 
existing open window, seems obviously within the intelligence of the 
ordinary person — to say nothing of one who is "skilled in the art." 
Each is, at the best, as applied to closed automobile bodies, only a new 
use of an existing structure, not requiring mechanical adaptation, save 
in the form or shape of the supporting hinges or guides — indeed, no 
mechanical adaptation whatever is necessary, unless it happens that 
the two places of application are of différent size or shape. See il- 
lustrative double use cases collected in note to Weir Frog Co. v. Porter, 
206 Fed. 670, 674, 124 C. C. A. 470. 

The absence of invention is emphasized by the fact that when the 
patentée lowers his sliding window in his street car vestibule, as he 
does in pleasant weather, his structure no longer embodies his patented 
structure, because he has no closed glass window protected by swing- 
ing glass in front. When the question of inf ringement dépends upon 
opening or closing a window it is not easy to understand how the pat- 
ent can be the embodiment of an inventive step. The same conclusion 
is somewhat fortified by the conduct of défendants' officers. A user 
complained that the front window of a closed electric automobile gave 
trouble through fogging by rain or snow, and suggested that défend- 
ant add the familiar swinging wind shield. This was done; and al- 
though it was at once apparent that the idea had commercial value, 
no one thought of applying for a patent. 

Undoubtedly, the device has gone and is going into very gênerai 
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use. Its utility is marked. In some cases, this adoption and utility 
might be persuasive that invention exists; but we think this case is 
too clear for the application of that criterion. Very likely the true ex- 
planation why the device was not thought of and given this applica- 
tion earlier is because prior to 1910 the use of closed automobile bodies 
had not been gênerai enough to challenge attention to this trouble, and 
because the art was developing so rapidly that attention was centered 
on other more serious matters ; at any rate, thèse considérations partly 
explain the absence of direct and clear anticipation. We pass by with- 
out considération some approximations which are claimed to antici- 
pate. 

[2] It is said that when the outer window is not projected as a storm 
shield, but is allowed to hang vertically just in front of the inner win- 
dow, there is produced a quasi dead air space between the two which 
causes a two-step instead of a one-step différence in température be- 
tween the warmer air inside the car and the cold outside, and which, 
therefore, prevents or minimizes condensation of moisture on the inner 
surface — which condensation or "frosting" is troublesome under some 
conditions. Whether this bénéficiai resuit actually follows in substance 
rather than in theory is not very sure, but, if we assume that it does, 
it is only an additional advantage coming from a new use which is, 
inherently, a mère double use ; and if, as we hold, there is no inven- 
tion in adding this angularly projecting and adjustable glass shield in 
front of a window and in carr>'ing it in an extended position of ad- 
justment, there cannot be invention in carrying it in any other posi- 
tion of adjustment. If the outer window, dropped into this vertical 
position, has any aspect not already considered, it is that of the familiar 
double window in résidences whereby beat radiation from the room is 
lessened. For thèse reasons, we cannot find in this function any more 
validity for the claims than we find in the angular position of the shield. 

We conclude that both decrees must be reversed and the cases re- 
manded, with instructions to dismiss the bill. 



BROWN PERFECTION TUBE CO. v. BROWN et al. 

(Circuit Court of Appeals, Second Circuit. May 9, 1916.) 

No. 263. 

Patents ©=93 — Ownbksiiip — Agbkemest to Assion. 

Défendant as.signed patents to complainant, and entered its employment 
on a salary for tlie purpose of perfectlng and improving tlie pateuted arti- 
(■le ; any invention or patent therefor made durlng tlie employment to 
be the property of complainant. His salary was not paid, but, having 
made patentable Improvemeiits on tlie device, complainant paid tlie ar- 
i-ears, and a new contract was made, by wlilcli the euiploymeut was con- 
timied on the sanie terms, except that défendant was to receive a roy- 
alty, instead of a salary, and was given the right to terminale the con- 
tract for any default of complainant, which lie subsequently did by giv- 
ing notice of rescission. IJeld, that by accepting the salary under the 
lirst contract he waived the prior default, and any invention uiade dur- 

<g=3B'or other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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Ins its terni belonged to complainaiit; that the notice of resdsslon was 
only effective from tlie time of complalnant's default umler the second 
contract ; and that any invention niade prior tliereto, or patent therefor, 
was tlie property of complainant, Vmt that any made after that time be- 
longed to défendant. 

[Ed. Xote. — For other case.s, see Patents, Cent. l)ig. § 125; Dec. Dig. 

Appeal from the District Court of the United State.s for the South- 
ern District of \ew York. 

Suit in equity by the Brown Perfection Tube Company against 
John FI. Brown, Horace R. Wemple, and A. Grover Fitzgerald. De- 
cree for complainant, and défendants appeal. Afifirmed. 

The follovving is the opinion of Sheppard, District Judge, in the 
lower court : 

It appears fruni the niaterial portions of tlie record that tlie défendant 
Brovi'n and his jiartner in tlie veiiture, Ilei'tnan I). Seîleclî, entered into a 
contract with tlie lîrown Perfeetioii 'i'ui)e Company, nnder which they trans- 
ferred ail right, title, and interest in and to certain patents for pneumatic 
rubber tubes tlien in existence, or for which applications liad been flled or 
were to be filed in the future for iniiirovcnuMits or betterments, receiving as 
a considération therefor the greatcr poi'tioii of the stock issued by the Brown 
Perfection Tube Company. Because of apparent imperfections In the tube as 
then manufactured, it was further agreed that Brown was to give the Com- 
pany the benefit of liis services in poirfecting this tube, and ail patents ap- 
plied for or to be obtaiued in the future coveriiig improveinents made dur- 
ing the time that lie was eonnected with the conipany under the agreement, 
in considération for which Brown was to receive a salary of about •$125 per 
month. The Brown Tube Company was unaiile to pay thls sa'.'.ry to Brown 
after the flrst month. During the time tliat this contract was In force, and 
after the coinpany had failed to carry ont its part of the coiiti'act, Brown in 
the latter part of the year 1911 perfected a tube, the patent and applications 
for patent on which is the important subject-matter of this suit. 

On May 2], 1912, Bi'owii entered into a furtlier agreement with the Com- 
pany, but as a condition jirecedent to his entering Info it required full pay- 
Luent of the hut-k salaiy claimed to be due liim. The company acceded to 
this deinand and paid liiiu the full amount claimed to be due under the old 
contract. In acceptiug this payment Brown waived the prior defaults of the 
Company and left the lirst contract proprio vigore, and the company was 
thereafter entitled to ail of Brown's improvemonts and betterments on the 
inventions assigned to tin; comiiany. Whatever the ternis and conditions of 
the new contract of litl2, the iuiprovements on the tube and its proce.ss of 
manufacture which Brown had worked ont during the life of the old con- 
tract belonged to the company, regardless of whether or not applications 
had been actually tiled for patents. 

Xow as to the contract of May 21, 1012, it recites tlie transfer by Brown to 
the company of the older patents and a co venant for the transfer of ail ap- 
plications and patents made or obtaiued in tlie future. It also provided 
that Brown was to remain with the company and give it the benefit of ail 
improvements and betterments, both in tlie tube and its process of n;anu- 
faeture, and for this service he was to receive, "in lieu of the salary hero- 
tofore paid," compensation by way of royalties, with the further provision 
that Brown could, upon default by the coinpany, caiicel, annul, and tenninate 
the contract. Thèse provisions, when taken together with the obvious in- 
tention of the parties under the old contract, would hardly leave any rooin 
for doubt as to the company's rights, had it complled with its agreement 
and paid the royalties. Upon this breach of the second contract, Brown 
served notice on the company of his intention to rescind the contract; and 
the company, failing to redeem itself under the provision made, will not, of 
course, be entitled to any benefits from whatever improvements or better- 
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ments Brown may bave made In tbe tube subséquent to tbe breacb of the sec- 
ond contract. 

The provision for royalties "In lieu of the salary" tberetofore paid for serv- 
ices v?as simply a change in the manner of payment for the convenience of 
the Company, and this is the only part of the contract subject to rescission. 
The company's rights to the patents, improvementa thereon, and applica- 
tions, présent and future, had become fixed, and liis rescission was unavail- 
ing, except, of course, to give liim (Brown) tlie absolute riglit to whatever 
improvements or betterments he had made subséquent to the breacb of the 
second contract. 

Oounsel may prépare the proper orders. 

Duell, Warfield & Duell, of New York City (R. W. France, of New 
York City, of counsel), for appellants. 

Prindle, Wright & Small, of New York City, for appellee. 

Before COXE, Circuit Judge, and VEEDER and MAYER, District 
Judges. 

PER CURIAM. AfHrmed, with costs, on the opinion of Judge 
Sheppard. 



STAHLBRODT CO. v. FORD MOTOR 00. 

(District Court, W. D. New ïork. March 14, 1916.) 

No. A-96. 

1. Patents <S=5328 — Validity akd Infbinqement — Wind Shield fob Motob 

Vehicles. 

The Samuel reissue patent, No. 13,574 (original No. 879,195), for a wind 
shield for motor vehicles, is within the invention of the original patent, 
the claims being narrower, was not anticipated, and discloses invention ; 
also held infringed. 

2. Patents ©=141 — Reissue — Depabtube feom Obiginal Patent. 

A reissue patent is not invalid because the claims inelude features not 
specifically clalmed in the original patent, where they were fuUy described 
in the spécification and their relation to the other parts shown. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 206-213; Dec. 
Dig. <S=>141.] 

In Equity. Suit by the Stahlbrodt Company against the Ford 
Motor Company for infringement of reissue letters patent No. 13,574 
(original No. 879,195), for a weather screen for motor and similar 
vehicles, granted to Henri Saul Samuel Jvme 10, 1913. On final 
hearing. Decree for complainant. 

Church & Rich, of Rochester, N. Y. (Melville Church, of Washing- 
ton, D. C, of counsel), for complainant. 

Whittemore, Hulbert & Whittemore, of Détroit, Mich. (James Whit- 
temore, of Détroit, Mich., of counsel), for défendant. 

HAZEL, District Judge. [1] This action is for alleged infringe- 
ment of reissue patent No. 13,574, dated June 10, 1913, and issued to 
complainant company on application filed in September, 1912, for 
improvements in wind shields or weather screens for motor cars; and 

@=aPor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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similar vehicles. The original patent, Ko. 879,195, was issued Febru- 
ary 18, 1908, on application filed December 21, 1905, and described 
a shield or screen made of tvvo parts — a lower part, secured to the 
upper edge of the dashboard of an automobile and inclining inwardly 
and upwardly therefrom, bolted to brackets on the dashboard, and 
supported on the inner side by standards and studs, the latter ex- 
tending froni the upper edge downwardly to the floor of the auto- 
mobile; and an upper part, a glazed sash, hinged to the top of the 
lower section. Curved slots, engaging thumb screws on the upper 
section, were provided at the sides for locking the upper part at any 
point of adjustment from its vertical position outwardly and down- 
wardly. The lower section extended inwardly and upwardly from 
the dash near the level of the steering wheel, and by such inclination 
protected the hands of the driver from dust and wind, without, how- 
ever, interfering with the steering movements. 

In April, 1912, complainant was apprised of the fact that the prin- 
cipal claims of the original patent were inoperative and invalid because 
the British patent of 1901, in évidence, to Lanchester, No. 25,121, 
disclosed broadly a lower inclined part with an adjustable glazed upper 
part resting upon it, and thereupon said original patent was surren- 
dered and the reissue patent allowed. 

The claims relied upon are the second, third, and fifth, reading as 
f ollows : 

"2. A wind guard for vehicles eonsistlng of a lower stationary and rigldly 
supported flat portion extending transversely of the vehicle and inclined rear- 
wardly in proximity to the steering wheel or handle, an upper transparent 
flat portion adjustably and permanently hinged upon the lower portion and 
adapted to be folded forwardly against the latter into parallelism therewith, 
and means for maintainlng the portions in one of their positions of relative ad- 
justment, said means being arranged laterally so as to clear the parts when 
folded. 

"3. In a wind shield for a motor or similar vehicle, the combination with 
the dash or front part of the vehicle, of a lower member fixed to the dash 
and extending Inwardly and upwardly to a level near that of the steering 
wheel or handle, the rods D for maintaining the member in such flxed and 
rigid position arranged rearwardly of the member and connected thereto and 
to a rigid part of the vehicle, a second flat and rigid member having a perma- 
nent hinged connection with the lower member and extending vertically up- 
ward from the lower member in front of the driver's face and means arrangea 
at the ends of the members for adjusting the upper member relatively to the 
lower member." 

"5. In a wind shield for motor or similar vehicles, the combination with the 
dash, of a lower flat member rigidly fixed at its front or lower edge to the 
upper edge of the dash and extending at an inclination rearwardly and up- 
wardly to a level near that of the steering wheel or handle, the rods D for 
maintaining the member in such fixed and rigid position arranged rearwardly 
of the member and connected thereto at its respective ends and to a rigid part 
of the vehicle, a second flat and rigid member having a permanent hinged 
connection with the lower member to turn relatively thereto on an axis sub- 
stantially coïncident with Its lower edge and with the upper edge of the lower 
member, said upper member normally extending upwardly from the lower 
member in front of the driver's face, but being adapted to fold forwardly 
against the lower member, and means arranged at each end of the members 
for adjusting the upper member relatively to the lower member, each com- 
prising interlocking devices connected to the members respectively at points 
adjacent to thelr axis of relative movement." 
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The éléments of claim 2 are: (1) A lovver fiât part inclinîng iii- 
wardly ; (2) an upper flat part (transparent) adaptée! to f old f orward- 
ly; and (3) means for adjusting the same at différent angles. Claim 
3 includes rods D arranged rearwardly for holding the lower part 
stationary, and means for hinging the tvvo parts together, the îower 
part extending upvvardly in front of the driver's face, and also means 
at the sides for maintaining adjustment. Claim 5 spécifies in détail the 
points of connection and the arrangement of the éléments and is more 
limited than the others. 

The défenses are that both the reissue and the original patents are 
void for want of invention and are anticipated ; that the reissue patent 
is invalid because it is for a différent invention than the original 
patent, the claims having been broadened ; and noninfringement. 

I think the reissue patent is narrower than the original, which broad- 
ly included any wind guard attachment for automobiles in which an 
upper section was offset rearwardly from an inclined lower position, 
thus providing a barrier for the occupants of the car against the wind 
caused by the motion of the car. It was net, however, objcctionable 
for want of definiteness, as contended, because of f ailure to show the 
steering wheel in the drawings, as the skilled in the art concededly 
were well aware of the ordinary position of the steering wheel in 
automobiles. 

To anticipate the reissue patent the défendant relies on Kerr patent, 
No. 812,930, of February 20, 1906, and the Lanchester British patent. 
No. 25,121, of 1901; but I am of the opinion that such patents are 
not anticipatory. In both the Kerr structure and the complainant's 
structure means for supporting the shield were made independent of 
the upper section; but, while the upper section of the Kerr shield 
was adjustable for folding when not in use, the lower part was not 
inclined inwardly as in complainant's shield, so that, when protection 
from the wind v^'as desired, the Kerr shield was positioned in a strictly 
vertical plane directly over the dash, thus offering positive résistance 
to the wind, causing currents to pass around its edges rearwardly to 
the occupants of the car. 

Another objcctionable feature of the Kerr shield was the method 
of bracing it with long rods extending forward to the hood of the en- 
gine, interfering somewhat with ready access thereto, which were not 
only unsightly, but subject to great vibration when the car was in 
motion. Complainant's arrangement of the supporting rods inside 
the car, extending downwardly to the floor towards the driver, was 
a modest patentable improvement, and its inclined arrangement of the 
two sections of its shield achieved a new resuit. 

The Lanchester patent describes a crude device for protecting the 
driver from inclement weather. It bas a lower section, which seems to 
be an extension of the dash of the vehicle, but which, when in use, 
inclines diagonally towards and close to the driver, resting on a narrow 
shelf , to which it was hinged at its lower edge ; its arrangement being 
such as to require swinging the lower section in passing to and frons 
the vehicle. The construction and appearance of the upper membcr 
indicates that it was used only on occasions when the weather was 
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extremely indiffèrent; it was not a fîxed or permanent structure at 
ail, and when in use was hooked to the lower member, engaging clips 
or slots so that (quoting from the spécification) it can '"be made to 
take up a vertical position or to slope in either direction by means of 
a telescopic stay." The upper portion "may be lifted out of engage- 
ment with the lower dashboard." The Lanchester shield was a failure, 
and never appealed to users of automobiles. The inferences to be 
drawn from it are strongly in favor of complainant's contention that it 
is not entitled to material considération, except in justification of the 
limited claims in issue. 

[2] Défendant also challenges the validity of the reissue on the 
ground that certain features were added to the old combination, name- 
ly, the adjusting means at the ends of the sections and the bracing rods 
D on the rear side of the shield, instead of in front. While such ad- 
justing means and bracing rods were not specifically included in the 
surrendered claims, the original spécification nevertheless referred to 
them, together with their relationship to the operativeness of the wind 
shield, in such a clear way that I am impressed with the view that the 
inclusion of such means in the reissue claims 2, 3, and 5 was not a de- 
parture from the invention of the original patent. Tooliff v. Topliff, 
145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658. There are numerous 
citations in defendant's brief bearing upon the contention that the 
reissue was not for the same invention as the original; but such ad- 
judications are inapposite, as they disclose an absence of identity be- 
tween the features described in the original patents and those of the 
reissue patents. See Specialtv T\Iatch. Co. v. Ashcroft Mfq-. Co. (D. 
C.) 205 Fed. 761; Id., 213 Fed. 35. 129 C. C. A. 629; Edison v. 
American Mutoscope Co., 114 Fed. 926, 52 C. C. A. 546. 

The invention in suit, it is true, was simple, especially in view of 
the Kerr patent; but I think it possessed patentable novelty and 
should be protected. Its sightliness, to say nothing of the convenience 
in handling the upper section, and the protection from the wind afford- 
ed by it, speedily secured favor for it in the eyes of manufacturers 
and users of automobiles. 

There is no substantial difl'erence between the wind .shield sold and 
used by the défendant Ford Motor Company in connection with its 
automobile and that described in the reissue. In defendant's 1913 
model the incline of the lower section is somewhat slighter than that 
of the patent in suit; but this is an immaterial différence, as lessen- 
ing of wind résistance was nevertheless secured. The upper section 
was not brought as close to the steering wheel as in complainant's 
structure, but the shield in its entirety embodied the éléments of the 
combination of claims 2, 3, and 5 in suit; that is, it embodied means 
for inclining the lower section and hinging it to the upper, and sup- 
ported both by rods extending to the floor of the automobile rear- 
wardly and downwardly, and means (though not the spécifie means 
of complainant) for maintaining adjustment. In the 1914 model mar- 
keted by défendant the same combination of éléments was employed, 
save that the upper section was folded from the vertical to a horizontal 
or parallel position rearwardly and towards the driver ; but such varia- 
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tion was easily made, and does not avoid infringement. Indeed, siich 
manner of folding the upper section was suggested in the spécification 
in suit. 

There is nothing in the record to show that the reissue should be 
held invalid for delay in applying for it, nor is the doctrine of inter- 
vening rights apphcable to this case. Baldwin v. Abercrombie & 
Fitch Co. (D. C.) 227 Fed. 455; Motion Picture Patents Co. v. 
Laemmle et al. (D. C.) 214 Fed. 787. 

The reissue patent is valid, the claims 2, 3, and 5 are infringed by 
the wind shield used and sold by the défendant company, and com- 
plainant is entitled to a decree and accounting, with costs. 



SYRACUSE CHILLED PLOW CO. v. LEROY PLOW CO. 
(District Court, W. D. New York. February 18, 1916.) 

No. 128B. 

1. PaTEMTS <S=>328 — VaLIDITY and iKFKINGEifENT — SULKY PlOW. 

Tlie Wiard patent, No. 865,141, for a sulky ijlow, construed, and held 
infringed. 

2. Patests (g=j22G — Infringement. 

Infringement is not avoided because tlie infringing construction is not 
adapted to attain ail the benefits of the patented device. 

[Ed. Note.— For other cases, see Patents, Cent. I)ig. § 357; Dec. Dig. 
®=o220.] 

In Equity. Suit by the Syracuse Chilled Plow Company against the 
Leroy Plow Company. On final hearing. Decree for complainant. 

Parsons & Eodell, of Syracuse, N. Y. (Karl E. Wilhelm, of Buft'alo, 
N. Y., and Arthur E. Parsons, of Syracuse, N. Y., of counsel), for 
plaintiff. 

Church & Rich, of Rochester, N. Y. (Frederick F. Church, of Roches- 
ter, N. Y., of counsel), for défendant. 

HAZEL, District Judge. The bill charges infringement of patent 
No. 865,141, granted to H. Wiard September 3, 1907, relating to ré- 
versible sulky plows. The object of the inventer was to furnish means 
for Connecting the plow beams at their front ends to a substantially 
level hitch bar or draf t inember, as the spécification has it, to increase 
the efficiency of the p!ow. The separate éléments of the combination 
were old. The validity of the patent is not disputed. It is, however, 
urged that the claims in issue are limited to a sulky plow in which the 
ends of the beams are held in a horizontal plane under ail circumstanc- 
es, and that, as défendant does not so hold them, infringement was 
not proven. 

[1] It is shown that prior to the improvement in question the com- 
plainant company manufactured and sold sulky plows in accordance 
with the description contained in patent No. 372,884, a prior expired 
patent granted to Wiard & Bullock and owned by complainant, which 

(gcïsFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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were identical with the one described in the patent in suit, save that the 
earlier plow used a shifting hitch and bar in front of the beams, with 
loose links between the devis and the eye in the hitch bar; the idea 
at that time being that the plow would work better with a loose or 
flexible shifting hitch; but this proved erroneous, and, though such 
arrangement was used for many years, it was never satisfactory, as 
it failed to shift readily, or to stay shifted when the horses were draw- 
ing back the plow to turn for beginning another furrow. It was often 
necessary to loosen the shifting devis from the pulkof the team, which 
had a tightening tendency, rendering it difficult for the plowman to 
move it downward from the rod or bar. Various changes were made 
at différent times to remedy such defects or inefficiencies, but without 
avail, until the disclosures by the patentée herein. 

The shift bar of the patent in suit is made straight throughout its 
length from one front beam to another, and horizontal movable mem- 
bers having eyes Connecting the hitch bar are provided to support it 
coaxially at the end. This arrangement enables holding it substantially 
rigid and approximately horizontal when the other mechanism tends to 
move it, and prevents it from holding to the bar when the front ends 
of the plow beam are either lifted from the ground or lowered for 
plowing. The spécification says : 

"When a plow is in its operative or depressed position, the front end of 
the beam carrylng such plow is in advance of the correspondlng end of the 
other beam, and since each member G holds one end of the bar 17 from sub- 
stantlal vertical movement relatively to the end of the plow beam comprising 
member, said bar 17 is held by the members 6 in a substantially horizontal po- 
sition and inclines rearwardly from the front end of the beam carrying the 
plow in use. Consequently the draft member 20, under the strain transmitted 
thereby to the plow, moves automatically length wise of the bar -Ï7 to the de- 
sired position In advance of the beam from which the bar 17 inclines rear- 
wardly. This invention, although simple in construction, greatly réduces the 
necessity of attention to the draft connections, and enhances the utility and 
efficlency of the plow." 

The daims in controversy are the first, second, fourth, fifth, seventh, 
and eighth. They difïer from the prior Wiard & Bullock patent, in 
that the forward ends of the beams therein described are held at sub- 
stantially the same level, and that the hitch bar is held from vertical 
movement relative to its beam end and to the hitch and eyes carrying 
it. 

Defendant's contention that the daims are limited to a maintenance 
of the beams in the same horizontal plane is not substantiated. The 
patentée was the first to arrange a shift bar in a substantially hori- 
zontal position between the plow beams to overcome the difficulties 
in plowing, and accordingly a plow substantially embodying the im- 
provement and achieving the identical bénéficiai resuit comes I think 
within the scope of the daims in suit. Therefore any slight différences 
between the position of the shift bars of complainant's and defendant's 
plows are not of material importance and do not avoid infringement. 
It is clear enough that there are advantages in holding the hitch bar 
of complainant's structure approximately horizontal. As defendant's 
structure has the detailed arrangement of eyes at the ends of the beams, 
together with a straight bar to hold the ends of the beams coaxially to 
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prevent a substantial upward or downward movement in relation to 
the main part of the beam, it achieves substantially the same resuit as 
the complainant's. In the former there are the same raising and lower- 
ing mechanisms as in the latter, except that the stop device for limit- 
ing the upward movement of the beam at a point rearward of the 
front end is somevvhat différent ; but such différence is immaterial, as 
the combination of éléments in both structures is substantially the 
same, and in each the front ends of the beams occupy a substantially 
horizontal plane. Although there are adjustments in defendant's plow 
which function to hold the end of the hitch bar of the idle plow slight- 
ly higher than that of the working plow, I nevertheless laelieve that 
the position of the bar is nearly or approximately horizontal and within 
the intendment of the claims in suit. 

[2] It was contended by défendant that in the opération of com- 
plainant's plow the sliding devis shifted whenever the lever was ro- 
tated to drop one of the plows, and that therefore the mode of opéra- 
tion was différent from defendant's; but I think the évidence fairly 
shows the contrary. There was testimony regarding the height of the 
pôle in defendant's plow, which it was urged determined the plane of 
the f orward ends of the beams under working conditions ; but, as the 
pôle is in my estimation substantially level in both plows when in use, 
such testimony can hâve no persuasive bearing to négative the asserted 
infringement. Of course the pôle may be raised or improperly adjust- 
ed to make it impossible to use the shifting hitch with advantage ; but 
in such case it is évident that the user of the plow would not obtain the 
bénéficiai results of the patent in suit. It makes no différence that 
défendant does not adapt its construction to attain ail the benefits of 
the patent in suit. It has ail the means to attain the resuit, and pre- 
sumably it was its intention to operate the plow in the same way as 
complainant's operated. Cimiotti Unhairing Co. v. Bowsky (C. C.) 95 
Fed. 474; Hubbard v. King Ax Co. (C. C.) 89 Fed. 713 ; National Bind- 
ing Mach. Co. y. James D. McLaurin Co. (C. C.) 186 Fed. 996. Other 
points to négative infringement were argued, but they are unsubstanti- 
ated. 

My conclusion is that the patent in suit was for a patentable im- 
provement over the prior Wiard & Bullock patent, and though the 
claims are of narrow scope, and restricted to (1) means for maintaining 
the shift bar substantially or approximately horizontal, and (2) means 
at the end of the bar for raising and lowering the plows without caus- 
ing a binding of the shift bar, I am of opinion that the defendant's 
plow, though not employing the identical means, employed équivalent 
means operating upon the same principle and achieving the same re- 
suit and advantages. 

Accordingly, a decree, with costs, may be entered in favor of com- 
plainant, holding the claims valid and infringed. 
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UNITED STATES ex rel. LYXN v. HAMILTON et aL 
(District Court, W. D. New York. November 4, 1915.) 

1. IKDTANS <S=332 — FEDERAL GOVEBNMENT AUTIIORITY OVER. 

Though States hâve frequently denied the exclusive power of the fédér- 
al government over Indians living under tribal conditions in reserv.i- 
tions witliiu the borders of the state, the fédéral government has and ex- 
ercises such power ; the fédéral governrneiit alone having made treaties 
witli the Indian tribes before they became weakened. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 4, 52, 53, 57, 58; 
Dec. Dig. <S^32.] 

2. Indians ®=5.3 — Treaties — Validity — Power de Congress. 

Despite early Indian treaties. Congress uia,y govern Indian tribes by 
direct législation abrogating or superseding the Indian treaties; the 
ipower first being doclared by Aet March 3. 1871, e. 120. 16 Stat. 560, 
liev. St. § 2079 (Comp. St. 1013, § 40.34), and subsequently asserted by 
Act March 3, 1885, c. 341, § 0, 23 Stat. 3Sô, now Ciiminal Code (Act 
March 4, 1909, e. 321) § 328, 35 Stat. 1151 (Comp. St. 1913, § 10502), re- 
lating to the punishment of Indian offenders. 

TEd, Note. — For other cases, see Indians, Cent. Dig. §§ 5-7, 11; Dec. 
Dig. (g=3.] 

3. iNDiAKS <®=:332 — States — Powers or. 

As the fédéral government has exclusive power over Indians living In 
tribal conditions on réservations within the borders of the state, the 
States cannot, though Criminal Code, § ,328, Is quite rudimentary, ap- 
plying only to the inost heinous offenses, exteiid their own laws to In- 
dians on the theory that, Congress not having completely dealt with the 
subject, the states might deal with the niatter, for, as (^^ongress had 
exclusive authority, it niust be assumed that Congress intended to im- 
pose no other restrictions, on the ground of more primitive civilization 
of the Indians ; therefore an Indian living in tribal conditions on a réser- 
vation in New York is not liable for a violation of the New York state 
Conservation Act (Laws 1911, c. 647, as amended by Laws 1913, c. 508) in 
flshiug on the réservation with a net without the required license. 

[lOd. Note. — For other cases, see Indians, Cent. Dig. §§ 4, 52, 53, 57, 58 ; 
Dec. Dig. ©=32.] 

4. Indians <S=»32 — Tribal Organization — Guardianship of Fédéral Gov- 

ernment. 

Only the fédéral governinent can terminate the tribal organization of 
Indians living on réservations, and its guardianship over them. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 4, 52, 53, 57, 58 ; 
Dec. Dig. <3=32.] 

Habeas Corpus. Pétition by the United States of America, on 
relation of John D. Lynn, for a writ against Frederick W. Hamilton 
and others. Writ issued, and the défendant Indians charged with 
violating the New York Conservation Law ordered discharged. 

Habeas corpua to inquire into the legaHty of the arrest and imprison- 
ment of Wilford Kennedy and Nelson Hare, charged with violation 
of the Conservation L,aw of the state of New York. Upon the hear- 
ing the relator appeared by George P. Decker, Esq., and the respond- 
ents by A. F. Jenks, Deputy Attorney General. After hearing oral 
arguments, the court held the case to enable counsel to prépare and 
file with the court written briefs on the law questions involved. The 

€=3For other cases see same topic & KBY-NUMBSR In ail Key-Numbered Digests & Indexes 
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Attorney General, having reachçd the conclusion that the prisoners 
should be discharged, ,has prepared the following mémorandum to 
be filed with the other papers herein : 

General Statemeitt. 

Wilford Kennedy and Nelson Ilare are Indians by blood and members of 
the Seneea Nation, residing on the Cattaraugus réservation, located in tlie 
counties of Erie and Cnttaraugns in the state of New York. Thèse Indians 
were arrested April 21, 1015, by Léon W. Paxon and Albert Stadelmeir, state 
game protectors, while fishing with a net in Cattarangus creelc and within 
the boundaries of tlie Cattarangus réservation, and were charged with 
fishing with a net or seine without a license, and in violation of section 176 
of the Conservation Law of the state of New York (Laws 1011, c. 647, as 
amended by Laws 1013, c. 508). While said Indians were being arraigned 
before Chief Justice William Brennan in the City Court of Buffalo, a writ 
of habeas corpus was sued out at the instance of the United States govern- 
ment to test the legality of the arrest and Imprisonment. Tlie facts, as 
above outlined are undisputed. 

[1] The précise question is whether the Conservation Law of the state of 
New York extends to Indians mnintnining their tribal relations and residing 
upon an Indian réservation within the limits of the state. The status of In- 
dian tribes and their relation to the fédéral and state governments hâve fre- 
quently been subjects of judicial investigation. It is necessary to examine 
somewhat in détail the early history of thèse tribes and the dealings of the 
gênerai and state governments with them. 

At the time of the formation of the fédéral government several of the Indian 
tribes found hère were powerful and warlike, and it was found expédient to 
treat them as possessing some of the attributes of sovereignty, and to deal 
with them as nations by entering into treaties with them. Later treaties 
with the Indian tribes were superseded by fédéral législation, by which the 
remnants of the tribes were subjected to the gênerai government and located 
upon Indian resen'ations. 

It has been the pollcy of the gênerai government to guarantee to the In- 
dian tribes control over their internai and social affairs, including juisdic- 
tion, In certain cases, to punish crimes when eommitted upon the réserva- 
tions. This policy was manifested by Congress in the enaetment of section 
2146 of the Bevised Statutes (Comp. St. 1913, § 4149) ; and for the purpose of 
their protection, and to allow them to pursue their accustomed life unmo- 
lested, Congress, under its constitutional power to regulate commerce with 
the Indian tribes, passed appropriate législation forbidding gênerai inter- 
course between them and the whites. 

I. The attitude of certain states. 

Several of the states, however, did net concède that the power granted to 
the fédéral government to niake treaties and to regulate commerce with the 
Indian tribes deprived them of jurisdiction over them when residing upon 
réservations within their borders, and therefore sought by statute to extend 
their laws over them. Thus in State v. Tassels, Dud. 239, a Georgia case, it 
was held that Indians were not constitutional objects of the treaty-making 
power of the United States, but were wards of the state within whose 
boundaries they were domiciled. In State v. Ta-cha-na-tah, 64 N. C. 614, it 
was held that the criminal laws of North Oarolina extended over the Indian 
tribes. A simllar doctrine was laid down by the Suprême Court of Wisconsin. 
State V. Doxtater, 47 Wis. 278, 2 N. W. 439 ; State v. Harris, 47 Wis. 298, 2 
N. W. 543. And in New York It was held by the County Court of Cattaraugus 
County that Indians residing uiion réservations within the state were 
subject to the Forest, Fish and Game Law of the state. People v. Pierce, 18 
Mise. Rep. 83, 41 N. Y. Supp. 853. 

II. The fédéral government has always claimed guardianship and control 

over the Indian tribes. 
It clearly appears from the fédéral décisions that the Indian tribes, while 
maintaining their tribal organizatlons and residing on réservations set apart 
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for thern by, or with the consent of, the gênerai government, hâve always 
been regarded as wards of the nation, and not subject to state laws, even 
when their réservations are located wlthln the borders of a state. 

One of the first cases in whlch the status of Indian tribes vvas considered by 
the Suprême Court of the L'nlted States Is Cherokee Nation v. State of 
Georgla, 5 Pet. 1, 8 L. Ed. 25. Thls was a case where the Cherokee Nation 
moved for an Injunction to prevent the enforcement of certain acts of the 
Législature of the state of Georgla In the terrltory of the Cherokee Nation. 
Thls trlbe claimed the right to proeeed in the Suprême Court of the United 
States as a foreign state against the state of Georgla. The Injunction was 
denied. The court sald: "The condition of the Indians in relation to the 
United States is, perhaps, imlike that of anij two other people in existence. 
* * * Though the Indians are acknowledged to hâve an unquestlonable, 
and heretofore unquestioned, right to the lands they oceupy, until that right 
shall be extlnguished by a voluntary cession to our government, yet It may 
well be doubted whether those tribes whlch réside withln the acknowledged 
boundaries of the TJnlted States can, with strict accuracy, be denominated 
foreign nations. They may, more correctly, perhaps, be denominated domes- 
tic dépendent nations. They oceupy a terrltory to which we assert a title 
independent of thelr wlll, which must take effect in point of possession, 
wheu their right of possession ceases. Meaniohile, they are in a state of 
pupilage. Their relation to the United States resetnbles that of a loard to 
his guardian. They look to our government for protection, rely upon its 
kindness and its power, appeal to it for relief to their wants, and address 
the Président as thelr great father." 

And so In the case of Worcester v. Georgla, 6 Pet. 515, 8 L. Ed. 483, where 
the plaintlff had been convlcted of the offense of resldlng In tlie Cherokee 
Nation without a license, contrary to a statute of the state of Georgla. The 
United States Suprême Court set aslde the conviction. Ohlef Justice Mar- 
shall in a most able and exhaustive opinion sald: "The Cherokee Nation, 
then, Is a distinct communlty, occupying its own terrltory, with boundaries 
accurately descrlbed, in which the laws of Georgla can bave no force. 
« * * The whole Intercourse between the United States and this nation 
is, by our Constitution and laws, vested in the government of the United 
States." 

Later the states of New York and Kansas passed statutes taxing the lands 
of Indians withln their borders, which statutes were upheld by the courts of 
those respective states. Thèse décisions were both reversed by the United 
States Suprême Court. In the case of The Kansas Indians, 5 Wall. 755, 18 
L. Ed. 667, the court said: "If the tribal organlzation of the Shawnees is pre- 
served intact, and recognized by the politlcal department of the government 
as exlsting, then they are a 'people dlstinet from others,' capable of mak- 
ing treaties, separated from the jurisdietion of Kansas, atid to lie governed 
exelusively hy the government of the Union. If under the control of Congress, 
from necessity there can be no divided authority. If they hâve outlived 
many things, they hâve not outlived the protection afdorded by the Constitu- 
tion, treaties, and laws of Congress. It may be that they cannot exlst much 
longer as a distinct people In the présence of the clvillzatlon of Kansas, 'l)ut 
until they are clothed with the rights and hound) to ail the duties of citi- 
sens' they enjoy the privilège of total immunity from state taxation." 

The case of The New York Indians, 5 Wall. 761, 18 L. Ed. 708, was decided 
at the same time. 

III. The power of Congress to govern Indian tribes by législation, and thereby 
to abrogate or supersede Indian treaties bas been upheld by the Su- 
prême Court. 
[2] This power was first exerclsed in 1871. By an act of Congress of March 
3d of that year section 2079 was added to the Revised Statutes (Comp. St. 
1913, § 4034), as foUows: "No Indian nation or trlbe withln the terrltory of the 
United States shall be acknowledged or recognized as an independent nation, 
trlbe, or power with whom the United States may contract by treaty." Since 
1871 Congress bas governed the Indian tribes by direct législation. 
For many years Indian tribes residing on réservations were permitted to 
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have jurisdiction over théir Internai and social affairs, and were not în tbis 
respect Interfered with by the fédéral government. The pollcy of thé gov- 
ernment in this respect has been nniform. Later, liowever, it appeared to 
Oongress that tlie policy of allowing the tribes to deal with their criminals 
according to their local customs was not conducive to the best interest of 
the tribes themselves or the whlte population surroundlng them. Crimes of a 
more serions nature, committed by one tribal Indian against another, were 
not dealt with so as to meet the serlousness of the situation. 

The necessîty for some action on the part of the fedei^al govenimenl: was 
forcibly brought to its attention In the case of Ex parte Crow Dog, 109 U. 
S. 556, 3 Sup. et. 396, 27 L. Ed. 1030. In that case the petitioner, a member 
of the Sioux Nation of Indians, was convicted in the District Court of Da- 
kota for the murder of a member of the same tribe. On appeal to tlie Su- 
prême Court of the United States the conviction was set aside, for the rea- 
son that nnder section 2146 of the Revised Statutes one Indian committing 
a crime against another Indian eould not be punished in the courts of the 
United States. 

This case gave rise to the passage of section 9 of the Act of Congress of Mardi 
3, 18S5, now linown as section 328 of the United Stntes Criminal Code (Act 
Mareh 4, 1909, c. 821, 35 Stat. 1151 [Comp. St. 1913, § 105021). That act provides: 
"AU Indians committing against the i)erson or proporty of another Indian or 
other person any of the foUowing crimes, naniely, murdcr, uianslaughter, râpe, 
assault with intent to Ivill, arson, burglary and larceny, within any territory 
of the United States, and either within or without an Indian Réservation, shall 
be subject theretor to the laws of said Territory relating to said crimes, and 
shall be tried therefor in the same courts and in the same manner and shall 
be subject to the same penalties as are ail other ])i>rsons charged with the 
commission of said crimes, respectively ; and tlie said courts are hereby glven 
jurisdiction in ail such cases ; and ail stich Indians committing any of the 
above crimes against the person or property of another Indian or other per- 
son tcitliin the houiidaries of any state of tho United States, and tvithin the 
limits of an Indian Réservation, shall be subject to the same laws, tried in 
the same courts and in the same manner, and subject to the same penalties 
as are ail other persons committing any of the above crimes within the ex- 
clusive jurisdiction of the United States." Tliis eiuictment specifically vested 
the fédéral courts with exclusive jurisdiction of the crimes therein mentioned, 
even when committed upon réservations wholly within the states. 

The constitutionality of this act was inimediately tested in the United 
States Suprême Court in the case of United States v. Kagama, 113 U. S. 
375, Sup. et. 1109, 30 L. Ed. 228. The question arose upon a demurrer 
to au indictment against two Indians for the nuirder of another Indian on 
the lloopa Valley réservation in the state of California. The défendant in 
error contended that the act was uncoustitutional as beiug an invasion of 
state riglits. The court held the act to be consliiutional. In this case the 
status of tribal Indians in their relation to the fédéral and state governments 
is completely developed and delined in plain and unmistakable language. 

In the learned opinion delivered by Mr. Justice Miller, upholding the con- 
stitutionality of the statjte, he says : "It seems to us that this [meanlug tlie 
act of 1885, above reterfed to} is within the competenc*y of Congress. Thèse 
Indian tribes are tho tjards of the Nation. Tliey are communities dépend- 
ent on the United States ; dépendent largely for tlieir daily food ; dépend- 
ent for their political rights. They owe no allegkmce to the states, and re- 
ceive from them no protection. ISecause of the local 111 feeling, the people of 
the states where they are found are often their deadliest enemies. Fro:.!i 
their very weakness and helplessuess, so largely due to the course of dealing 
of the fédéral government * * » and the treaties in which it has bpeii 
promised, there avises the duty of protection, and with it the power. This 
has always been recognlzed by the executive, and by Congress, and by this 
court, whenever the question has arisen." In coiieluding bis opinion he says : 
"The power of the gênerai government over thèse remnants of a race once 
powerful, now weak and diininislied in numbers, is neoessary to their pro- 
tection, as well as to the safety of those among whom they dwell. It must 
ewist in that government, beeause it never has existed any where else, because 
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the tlieater of its existence Is within the geograpliical llmits of the United 
States, and because it lias never been denied, and because it alone can enforce 
its laws on ail the tribes." 

The opinion also malles it clear that the décision is not placed upon the 
gromid of tlie constitutional grant of power to regulate commerce with the 
indian tribes, but upon the broad ground that the fédéral governnient, be- 
cause of its peculiar relatlonship to the Indian tribes, is bound to assume 
exclusive control over them. Tbis case bas been rejjeatedly cited with ap- 
proval by the United States Suprême Court in récent décisions, and the 
policy of tlie fédéral governnient tlierein laid down has been strictly followed. 

In the case of Cusiek v. Daly, 212 N. Y. 183, 105 N. E. 1048. the Court of 
Appeals followed the Kagama Case. It was contended in that case that 
there was a distinction between Indian tribes whose réservations are the di- 
rect gift of the fédéral government and those wliose réservations are derived 
froin a state or froni other sources. Judge Werner, writing for the court 
in this connection, said : "We flnd no such distinction in the statute, and we 
can think of none that logically diflerentiates one from the other." 

IV. The principle that a state may act in the absence of affirmative législa- 

tion on the part of Congress is not applicable to the government of 

tribal Indians. 
[3, 4] It might be claimed that a state may exert its authority over tribal 
Indians. except as to those nia,1or crimes specifically mentioned in section 
."28 of the United States Crimiiial Code, on the theory that, there being no 
express inhibition against the state. Cougress by inaction has tacitly author- 
ized it so to act. This is a doctrine well recognized and often applied to 
cases which involve questions of interstate commerce, and even to other mat- 
ters. It is predicated upon the theory that where the states bave original 
jurisdiction over a sub.iect, but, by adoptlng the fédéral Constitution, granted 
to the fédéral government power to deal with that subject, tlie jurisdiction 
of Congress is not exclusive until Cougress has, by appropriate législation, 
exereised its power. 

This doctrine was applied in the case of Manchester v. Massachusetts, 13!) 
U. S. 240, n Sup. et. 559, 35 L. Ed. 159, where the Suprême Court upheld the 
riglit of the state, in the absence of fédéral législation upon the subject, to 
control the nienliaden flsheries in Buzzards Bay, a place concededly within 
the admiralty and maritime jurisdiction of the United States. It has never 
been api)lied to matters which, from necessity, rost exclusively with the féd- 
éral government — for example, the power to coin money, establish po.st of- 
fices, déclare war, etc. The application of this i)rinciple to the government 
of Indian tribes bas never found support in the de(isions of the courts, but 
the doctrine was alluded to in the opinion of Judge Werner in the Daly Case, 
supi'a. Ko support for such a contention can be found in the opinion of Mr. 
.lustice Miller in tlie Kagama Case. // the Indian tribes are wardu of the 
ftdexil (/orcrnment and o«;e no allcgiance to any state, and if the power over 
the Indian trihes rests with the fédéral govemmcnt 'because it exists nowhere 
else, and if from neeesùty there can l>e no divided auihority, then the juris- 
dietion of Co7igress tnust he exclusive. 

V. Fédéral and state authorities hold that state laws do not apply to Indians 

living in their tribal relations. 

In the case of In re Blaekbird (1>. C.) 109 Fed. 1.'19, v^'here an attempt was 
ni.nde to punish a tribal Indian for a violation of the game laws of the state 
of Wisconsin, Judge Bunn, of the United States District Court, after fully 
revicAving the Kagama Caso, said: "Tbis case .should and does .settle the 
question by the highest authority that, Congress jiaving taken jurisdiction 
of crimes committed by Indians within the limits of an Indian réservation, 
tliat jurisdiction is exclusive, and that the state laws do not ewtcnd to thèse 
cases." 

The doctrine is well enunciated in the case of State v. Campbell, 53 Minn. 
.354, 55 N. W. 553, 21 U. E. A. 1C9, where an attempt was made to punish 
a tribal Indian for committing adultery. Judge Mitchell, speaking for the 
court, said : "It u-oul(\ never do to hâve hoth the Vnited States and the state 
legislating on the sarne suhject. By the act of 1885, presumably, Congress 

233 F.— 44 
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has enumerated ail the aots wliieli in their jiulgment ouglit to be macle crimes 
wlien committed by Indiana, in view of their imperfect civiliKation. For the 
State to be allowed to supplément this by makiiig every act a crime on their 
part which would be such if committed by a member of our more highly 
civilized soeiety would be not only Inappropriate, but also practically to ar- 
rogate the guardianship over thèse Indians which is exclusively vestcd in the, 
(jetterai governmeni." 

In the case of Peters v. Malin (0. O.) 111 Fed. 244, was involved the ques- 
tion whether the plaintift', a tribal Indlan, had violated a statute of the state 
of lowa. It was there held that "so long as thèse Indians retain their tribal 
relation and continue to be wards of the national government, the control 
and management of them with respect to their tribal affairs is in the fédéral 
goverumeut, irrespective of the question of the title of the lands upon which 
for the time being they may be located." In this opinion Judge Shiras ad- 
vauces a most cogent reason for upholdlng the exclusive jurisdiction of the 
fédéral government when he says: "It is apparent that, if the various provi- 
sions of the laws of lowa are to be held applicable to thèse Indians and 
their property, then their tribal condition will he speedily broleen iip, not in 
pursuancc of the acts of the national government, but through the enforce- 
ment of the laws of the state. * « » " And further on in bis opinion he 
adds : "Although thèse Indians réside within the territorial limits of tlie 
state of lowa, they are, so far as their ordinary life is eoncerned, without 
the plane of the législative jurisdiction of the state." 

VI. Power to terniinate fédéral guardiauship of tribal Indians and to break 

up the tribal orgauization is exclusively in the fédéral government. 
From the more récent enactments of Congress, relative to Indlan allot- 
ments, it is apparent that a new policy looklng towards the breaking up of 
the tribal relations, freeing them from the national guardiauship, and charg- 
ing them with the duties and obligations of cltlzens is being inaugurated. 
Congress has this power, and may abandon ils guardianship at any time. 
The States, however, hâve no power to disintegrate tribal relations by ex- 
tending state laws over tribal Indians. As was said in the case of Matter of 
Heff, 197 U. S. 409, 25 Sup. Gt. .508, 49 L. Ed. 848 : "It is for Congress to dé- 
termine when and how the relationship of guardianship sliall be abandoned. 
It is not within the power of the courts to overrule the judgment of Con- 
gress." 

VII. Conservation laws do not extend over the Indians residing in tribal re- 

lations npon réservations within the borders of Kew Yorlv state. 
Accepting as the law of the land the princlples laid down by the courts of 
the United States as to the status of the tribal Indians within its borders, 
there seems to be no escape froni the conclusion that the Conservation Law 
of the state of New York does not apply to tribal Indians residing on their 
réservations witliin the territorial limits of the state. 

HAZEL, District Judge. The pétition recites the arrest and im- 
prisonment of Wilford Kennedy and Nelson Hare, tribal Indians of 
the Seneca Nation living on the Cattaraugus Réservation, for viola- 
tion of the Conservation Law of the state of New York, in that on 
April 21, 1915, they were fishing with a net in Cattaraugus creek, 
within the boundaries of the Cattaraugus Indian réservation, in vio- 
lation of section 176 of said law. The Indians were arrested by state 
game protectors, and arraigned before Judge William Brennan at 
Buffalo, whereupon a writ of habeas corpus was granted at the in- 
stance of the United States attorney to test the legalitj^ of the arrest 
and imprisonment. The case was ably argued before me at the Roches- 
ter term of court by A. F. Jenks, Esq., Deputy Attorney General, ap- 
pearing for the state of New York, and by George P. Decker, Esq., 
appearing as counsel for the United States, and time for fîling briefs 
was allowed. The Deputy Attorney General maintained that the state 
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of New York had jurisdiction over tribal Indians for violations of the 
Conservation Law on their réservations, but recently I hâve received 
from him an admirable opinion, based on an examination by him 
of the authorities bearing upon the disputed question of jurisdiction, 
in which he reaches the conclusion that the position of the United 
States government was right, and that the New York state Conserva- 
tion Law does not apply to tribal Indians living on réservations within 
the territorial limits of the state. I adopt such opinion, which is filed 
herewith, and concur in the conclusions therein reached. 

An order may be entered allowing the writ and discharging the 
défendants. 



In re FEDERAL MAIL & EXPRESS CO. 
(District Court, S. D. New Yorlv. Juiie 26, 1916.) 

1. BANKEUPTCy tS=3ll4(l) ReCEIVER — APPOINTMENT — PoWER OF COUKT. 

A receiver is an arm of the court, and a bankruptey court, after péti- 
tion is flled, has jurisdiction to appoint a receiver, thougli sucli appoint- 
ment should not be made in the absence of spécial coutrolling clrcum- 
stances. 

[Ed. Note.— For otlier cases, see Bankruptey, Cent. Dlg. §§ 164, 165; 
Dec. Dlg. <S=>114(1).] 

2. Baxkbuptcy <©=3ll4(l) — Receivers — Appointment — Assignment. 

Where an insolvent made a gênerai assignment, and the assignée, who- 
was a chattel niortgagee entitled on default to take ijossession of part of 
the insolvent's property, went into possession, the bankruptey court will, 
upon the filing of a pétition against the insolvent, appoint a fédéral re- 
ceiver to conserve the insolvent's property, for to allow the estate to be 
admlnistered by an assignée selected by the bankrupt would be to the 
préjudice of creditors, particularly as the assignée, however upright, was 
interested adversely to gênerai credltors. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 164, 165;. 
Dec. Dig. cg=:>114(l).] 

3. Bankbuptcy <g=560 — Act or Bankeuptcy — Assignment. 

A gênerai assignaient by au insolvent is an act of bankruptey, and 
will support an adjudication. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. | 80 ; Dec. Dig. 
<g=60.] 

In Bankruptey. In the matter of the bankruptey of the Fédéral 
Mail & Express Company. Receiver appointed. 

A motion is made for the appointment of a receiver. On June 13, 1916, a 
gênerai assignment for the beneflt of credltors was made to Louis Stern, who 
was in the business of hay, feed, and grain, followed shortly by an involuntary 
pétition in bankruptey flled on the 15th day of June, 1916. Stern held a chat- 
tel mortgage on property of the alleged bankrupt executed by it on June 15. 
1915, to secure the payment of $4,633.10, as evidenced by 12 notes, payable in 
installments of $200 each. The u-sual printed form of chattel mortgage used 
in this city contained a provision permitting the mortgagee, in case of de- 
fault, to enter the store of the alleged bankrupt and "take and carry away 
the said goods or chattels, and to sell and dispose of the same at public or 
private sale, * * * and out of the money arising therefrom retain and 
pay the said sums above mentioned and ail charges touehing the same, in- 
cluding counsel fées." Two subséquent chattel mortgages were made to 

<S=3For other cases see same toplc & KEY-NUMBBR la ail Key-Numbered Digests & Indexes 



092 233 FEDERAL KEPOUTER 

Louis Ober, one dated .Tanuary 17, 1910. aud flled February 28, 1010, to se- 
cure the payment of ,f 3,000, and a fiirther mortSîiJÇ*' for tlie sum of $300, 
dated May 0, 1910, covering flxtures aud ail parapbernalia whicli were not 
covered by the other mortgages. Withlii four moiitlis Stern bas received pay- 
ments froin tinie to tirne on account of the niovtsast^ debt aggregatins up- 
wards of $1,000. On tho 3d of June Stern was pa.id about ,$100 for hay aud 
teed dellvered the i)rior inouth. 

Rudolph Marks, of New York City, for petitioning creditors. 
Harry L. Ettinger, of New York City, for assignée. 
Harry A. Goidel, of New York City, for alleged bankrupt. 
James N. Rosenljerg, amictis curise. 

AUGUSTUS N. HAND, District Judge (after stating the facts as 
above). [1-3] In this case I hâve discovered notliing which indicates 
a fraudulent assignment, but it well illustrâtes the unsatisfactory na- 
ture of administration of estâtes of insolvents through gênerai assign- 
ments, which has increased rapidly in this district during the past year. 
The ordinary method of proceeding is for the bankrupt to choose his 
assignée, who is frequently some one connected with him by business or 
family ties, and thus in a measure to control the administration of his 
estate until the creditors hâve elected a trustée. In fraudulent cases 
this method of administration affords the greatest facility for conceal- 
ment of assets. A person chosen by the bankrupt, even if honest, is 
not as likely to be as zealous in uncovering wrongful acts of the bank- 
rupt as a stranger chosen by the court, or at the instance of creditors. 
The method which has been sought for the administration of thèse 
bankrupt estâtes is, first, to hâve some friendly creditor file a pétition 
in involuntary bankruptcy, and thereafter, on the one hand, to admin- 
ister the estate under the control of the assignée as the latter may 
please, and, on the other, to seek the aid of the bankruptcy court to re- 
strain landlords from summary proceedings, to secure examinations 
under section 21a of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 
Stat. 544 [Comp. St. 1913, § 9606]), and in gênerai to stay any action 
by the creditors which the bankrupt may fînd inconvénient. This meth- 
od, if successful, enables the bankrupt to hâve his estate administered 
by a person of his choice, who in many cases conducts his sales under 
orders of the state court, and practically winds up the estate before a 
trustée is elected, and thus uses the bankruptcy court purely as a forum 
where the bankrupt can obtain a discharge from his debts more readily 
than would be possible under the state insolvency law, where the con- 
sent of two-thirds of the creditors is required. This metliod of ad- 
ministration involves constant problems as to jurisdiction of the re- 
spective courts, and in the end secures what many bankrupts désire, 
the benefits of both the state insolvency law (2 Rev. St. pt. 2, c. 5, tit. 
1, art. 8) and the national bankruptcy law, and for the creditors the 
safeguards of neither. 

In the présent case I am making no personal criticism of either the 
assignée, or the bankrupt, or his counsel, but adverting solely to what 
has become, in my opinion, a most undesirable practice in this com- 
munity. It must be obvious to any one, and it is cértainly becoming 
évident to any judge of this court, that it is not désirable for a bank- 
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rupt to hâve the choice of the man who is to administer his estate. 
Heretofore we hâve hesitated to appoint receivers, except in cases of 
plainly fraudulent assignments, owing to the supposed doctrine of In 
re Oakland Lumber Company, 174 Fed. 634, 98 C. C. A. 388. In that 
case a receiver was appointed without notice, and without any proof 
before the court that the property of the lumber company was perish- 
able, or that it was being dissipated or improvidently cared for, or 
that the assignée was not a careful, prudent, or responsible person, 
The court went upon the ground that the appointment of a receiver 
without notice should only be made in the clearest case, and cited the 
case of In re S]Daulding (not reported), where an oral opinion was de- 
livered that is followed in the Oakland Lumber Company décision. 
That was a proceeding where a receiver liad been appointed in the 
State court, who had the custody of the property. Far différent consid- 
érations ordinarily apply in such a case. A receiver appointed by the 
State court is in every sensé the officiai arm of that court, and while 
tliis court, sitting in bankruptcy, has in my opinion exclusive jurisdic- 
tion, after a pétition has been filed, to control the custody of the prop- 
erty, there can be no reason ordinarily for adding to the expenses by 
appointing a fédéral receiver, and such appointment should not, in the 
absence of spécial controlling circumstances, be made. That receiver 
is the choice of a court acting independently of the insolvent, and not 
of the insolvent himself . It was said in the Oakland Lumber Company 
Case: 

"But fraud cannot be presumed, neither can danger to the property be 
predicated, of acts wlilch are honest and lavvful. It cannot be presumed that 
ail assignée under a state law interids to pluuder the fund he is appointed to 
administer. Unless something be sliown to the contrary, the presumptiou is 
persuasive that duriug the interval between the filing of the pétition and the 
ai)pointment of a trustée the property will be entirely safe in the hands of 
tlie assignée, especially if he be enjoined from disposing of it pendente lite." 

In other words, the objection of the Circuit Court of Appeals was not 
a jurisdictional one, but was made to the appointment of a receiver 
in the particular case in question. It is often said that there is no rea- 
son for supposing that the state court will not require as much fidelity 
from its officers as this court, and I do not for an instant suppose that 
it will not. The question is, not what the state court requires of the as- 
signée upon his accounting, but what is the inévitable resuit of the ad- 
ministration of the estâtes of people who are subjected to ail kinds 
of temptations growing out of financial embarrassment by persons of 
their own choice. I am satisfied that it would be the better practice in 
the future to restrain assignées from administering the estate, and in 
any case where it appears that the assignée represents an interest hos- 
tile to that of the gênerai creditors, or is for other reasons an undesir- 
able person to hâve the custody of the property, to appoint a receiver. 

That my interprétation of the Oakland Lumber Company Case is 
correct seems to me apparent from an examination of the opinion of 
Judge Brown in the case of In re Gutwillig (D. C.) 90 Fed. 475, and 
that of Judge Wallace in the same case on appeal, reported in 92 Fed. 
337, 34 C. C. A. 377. It is to be noted that the Gutwillig Case was not 
even referred to in the Oakland Lumber Company Case, and that the 
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latter, therefore, must hâve proceeded upon the ground that tlie cir- 
cumstances of that case did not call for the appointnient of a receiver, 
rather than upon lack of power. The Gutwilhg Case was not a case 
where a receiver was appointed, but one where a motion was made to 
restrain an assignee's sale. Judge Addison Brown discussed the whole 
subject with his usual discrimination, and said : 

"Our bankrupt acts hâve been largely modeled lUion the Kiiglisli statutes of 
bankniptcy. iîaiiy of their phrases are transferred litorally to our own aets, 
and thèse phrases are presumably used by Coii.sress hi the sensé in whicli 
they hâve been prevlonsly interpreted in the Enfrllsh law. Since the time of 
(ieorge II, and even prier, the current of English a(îjudications, followed by 
onr own, has been that a voluntary assignmeut of ail his property by an iu- 
solvent debtor to an, assignée of his own choosing, though without préfér- 
ences, is itself an act of bankrnptcy, a fraud upon the act, and hence a fraud 
upon credltors as respects their rights in bankrnptcy, and voldable at the 
trustce's option, even without any express provision to tliat effect in the stat- 
ute. Thèse priueiples, and the long line of authorities in support of theni, 
from the time of Lord Manstield, liave been clearly set fortli in the elaborate 
review of the subject by Judge Cadwalader in Barnes v. Rattevv [Rettew] 8 
l'hila. 133, 2 Fed. Cas. 868, and by Judge Emnions in Globe Ins. Co. v. Clevc- 
land Ins. Co., 14 N. B. R. 311, 10 Fed. Cas. 488, and need not be repeated herc. 
The same views werc adopted and relnforced bv Judge Johnson on appeal in 
the case of In re Blesenthal [Belsenthal] 15 N. B. R. 228, 3 Fed. Cas. 76, which 
settled the law in this circuit under the act of 1867. The gênerai ground upon 
which ail thèse cases, In the absence o£ express statutory enactments, hâve 
proceeded, is that a voluntary assignment Is in efi'ect an act of bankrnptcy, 
and is 'fraudulent, not at eomnion law, or under 13 VAix., but because it defeats 
the rights of ereditors secured by tlie bankrupt law to the choice of a trus- 
tée, to the summary jurisdlction of the bankruptcy court, and to the ample 
control which the law intended to give them over the estate of their insolvent 
debtor,' and is therefore a fraud upon the act and upon ereditors' rights, which 
prevents the assignée from holding the assigned estate as against the trustée 
in bankruptcy. 'Thèse gênerai principles and the décisions enforcing them are 
as applicable to the présent act as to the varions English bankruptcy statutes 
and to our own acts of 1867, 1841, and 1800. They are not founded upon any 
spécial phrases in the bankruptcy statutes, but upon the gênerai scope, pur- 
pose, and policy of bankruptcy lavvs, and the resulting rights of eredi- 
tors. * * * 

"The provision of the présent act making a voluntary assignment ipso facto 
an act of bankruptcy in accordance with the original doctrine, could not hâve 
been intended as a mère vain and empty déclaration, of no value to ereditors. 
Thèse words, on the contrary, can mean no less in the statute than they meant 
in prier décisions, viz., that both the bankrupt and the estate sought to be 
assigned In fraud of the act become thereby instanter subject to the opéra- 
tion of the bankrupt law. Upon such an assignment, ereditors are authorlzed 
to proceed instanter againat the debtor as under the old law. Careful provi- 
sions are made in the présent statute for thèse involuntary features and for 
preserving this right of procédure; and if, notwithstanding thèse provisions, 
a voluntary assignment could stand valid as against the trustée in bank- 
niptcy afterwards appointed, the whole object of declaring such an assign- 
ment to be an act of bankruptcy would be nullifled. In that case, though the 
ereditors invoklng this express provision might immediately put the debtor 
into bankruptcy, they would thereby gain no control of any assets nor dérive 
the least benefit from the bankruptcy proceeding; and while thus subjecting 
themselves to expense in the pursuit of their illusory rights, the only resuit 
would be to beneflt the bankrupt by glving him a discharge for nothing. This 
cannot be the intent of the law. On this point Johnson, J., in the Case o( 
Blesenthal [Beisenthal], above cited, observes: 'To permit the administration 
of the assets of an insolvent and bankrupt debtor to be committed to a trustée 
of his choice, and then to reduce the bankrupt law to a mère process of dis- 
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charging a debtor from hls délits. Is quite Inconsistent witli any fair vlew of 
the piirpose of tWs législation.' " 

After thèse and other observations, Jtidge Brown, after granting a 
restraining order forbidding the assignée to dispose of the assigned 
property, or the proceeds, until the adjudication, said that a voluntary 
assignment "is voidable by the trustée and that the assets should be 
brought into the bankruptcy court." Upon the appeal, Judge Wallace, 
writing for the Circuit Court of Appeals, said : 

"The gênerai purpose of bankrupt laws, and of the présent act, Is not only 
to administer the assets of insolvent delitors on the basis of equality, but to 
secure that resuit by givlng to the creditors, and not to the debtor, the sé- 
lection of the person to he intrusted with the administration. To permit tlie 
administration to be conimitted by an insolvent debtor, who is on the heels 
of an adjudication of bankruptcy, to a trustée selected by himself, and thus 
be wholly withdrawn from the supervision of the bankrupt court, is irreconcll- 
able with any reasonable view of the purpose of such législation. Hence it 
lias been almost uniformly adjudged that any disposition of liis property by 
a debtor intended to accomplish that purpose is a fraud upon the creditors, 
who hâve a rlght to invoke its protection. That such disposition is not one 
which is fraudulent at common law is immaterial. It suffices if its necessary 
effect is to defraud, hinder, or delay creditors in tlieir rights and remédies 
under the bankrupt law." 

The opinion by Judge Brown in the case of In re Gutwillig was ap- 
proved by the Suprême Court in the case of West Company v. Lea, 
174 U. S. 590, 19 Sup. Ct. 836, 43 L. Ed. 1098, in an opinion by Mr. 
Justice (now Chief Justice) White, in which he said : 

"Now, when it is considered that the présent law, although it only retained 
some of the provisions of the act of 1807, contains an express déclaration that 
a deed of gênerai assignment shall authorize the Involuntary bankruptcy of 
the debtor making such a deed, ail doubt as to the scope and intent of the law 
is removed. The conclusive resuit of a deed of gênerai assignment under ail 
our previous bankruptcy acts, as well as under the English bankrupt laws, 
and the significant import of the incorporation of tlie previous rule, by au 
express statement, in the présent statute hâve been lucidly expounded by Ad- 
dison Brown, J., in Re Gutwillig (D. C.) 90 Fed. 475, 478. * * * Our con- 
clusion, then, is that, as a deed of gênerai assignment for the beneflt of cred- 
itors is made by the bankruptcy act alone sufficient to justify an adjudication 
in involuntary bankruptcy against the debtor making such deed, without réf- 
érence to bis solvency at the time of the flling of the pétition, the déniai of 
insolvency by way of défense to a pétition based upon the making of a deed 
of gênerai assignment is not warranted by the bankruptcy law." 

In the case of Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 
45 L. Ed. 814, a gênerai assignment was followed in nine days by a 
pétition in bankruptcy. Between the filing of the pétition and the date 
of adjudication the assignée sold the property of the estate. The court 
held that the purchaser had a title subordinate to that of the bank- 
rupt's estate, and that the equities between him and the creditors 
should be determined by the District Court. 

Mr. Justice Holmes, in the case of Randolph v. Scruggs, 190 U. S. 
533, 23 Sup. Ct. 710, 47 h. Ed. 1165, held that the rights of an as- 
signée to compensation and recoupment did not dépend upon the state 
law, or arise out of the assignment, but are based upon an équitable 
right to claim such recoupment and compensation as may be reasona- 
ble for his efïorts in preserving the estate, which should be fixed by the 
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bankniptcy court. In the case of In re Watts and Sachs, Petitioners, 
190 U. S. 1, 23 Sup. Ct. 718, 47 h. Ed. 933, the Chief Justice said : 

"The bankruptcy law is paramouut, and tlie .iurlsdiction of tlie fédéral 
(!onrts in bankruptcy, wlien properly iuvoked, lu the aduiiuistration of tlv,; 
affalrs of lusolveut persous aud corporations, is esseutially exclusive." 

Under the foregoing décisions it is apparent that a gênerai assign- 
ment is an act of bankruptcy to which there can be no possible défense. 
If it is followed by a pétition in bankruptcy, this court obtains exclu- 
sive jurisdiction, entirely irrespective of the question of solvency or in- 
solvency. The only possible défense that a bankrupt or assignée could 
hâve to a pétition in bankruptcy alleging the making of a gênerai as- 
signment within the statutory period would be a déniai of that fact. 
The only question that I think arises, if it clearly appears that a gên- 
erai assignment bas been made, is whether the assignée is a proper 
custodian of the property during the period between the filing of the 
pétition and the élection of a trustée. As to this matter there should 
be an investigation, but I hâve not the slightest doubt that the ordinary 
power in this court to appoint a receiver is not affected by the fact 
that an assignment for the benefit of creditors has been executed and 
that the assignée named therein has qualified. Whether to appoint a 
receiver in the given case is a matter for the exercise of a proper dis- 
crétion. I am further of the opinion that in ail cases where a pétition 
in bankruptcy has been filed, after the making of a gênerai assignment, 
this court has both the power and the absolute discrétion to restrain 
the assignée from administering the estate. 

In respect to the case under considération, I was of the opinion that 
a mortgagee, who had powers of sale under the terras of his chatte! 
mortgage and had apparently received preferential payments within 
four months, was not a proper person to adniinister the estate of the 
bankrupt prior to the élection of a trustée. It was plain, as the busi- 
ness was an express business and the property consisted of numerous 
horses and vans, that a person should be chosen who could actively 
manage the business. It also seemed to me that a person who was giv- 
en power under the terms of his mortgage to take possession of the 
assets and sell on account of his mortgage was a person who, however 
honest or capable, had an adverse interest to gênerai creditors. I 
therefore stated that I would appoint a receiver and stay the assignée. 
Under the circumstances, the assignée said that he preferred to re- 
sign. He did so resign, and I thereupon appointed a receiver, with 
power to conduct the business. 

By reason of the fact that the considérations involved in this case 
may affect cases in bankruptcy in an important way, I hâve set f ortli my 
reasoning and conclusions at some length. I may add that I shall be 
inclined to grant stays against assignées in the case of future assign- 
ments, unless the creditors should as a body désire otherwise. 
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WILSON V. CITIZENS' TKUST CO. 
(District Court, S. IX Gtïorgia. June 28, 1910.) 

1. Bankeupïcy iS=154 — Rioiit of Bank to Skt Off iNnEniF.DXESs Aoainst 

Deposits. 

As il gênerai proiiositioii, a liaiik may sot off any indeiitoduess it may 
hold agalust tlie bankrupt aKainst a gênerai deposir standing to the crédit 
of the bankriipt; tliis rlght being expressif- recognized by Bankr. Act 
July 1, ISOS, e. 541. § (!8. ;J0 Stat. ô65 (Corn]t. St. IDl.S, § '.)652). 

[Ed. Xote. — For oi ' • cases, see Bankruptcy, Cent. l)ig. §§ 451^55; 
Dec. Dlg. ©=154.1 

2. Bankruptcy tS^i'D.'lt') — ^R0CEEUI^•GS — ' Jukisdictiox of Baxkruptcy 

Court. 

Bankr. Act, § eOb (Comp. St. 1913, i 0044), provides for actions by the 
trustée, either in the court of bankruptcy or in the state <'ourt which 
would hâve had jurisdiction, had hankru])tcy not intervencd, to avoid 
transfer.s made witliin four nionths of bankruptcy which operate as préf- 
érences. Section 2.'')l) (Conip. St. 1913, § O(iOï) déclares that sults by the 
trustée shall only be brouglit or prosocuted lu the courts where the bank- 
rupt, whose estate Is lielng admiulstered by the trustée, miglit hâve 
hrought or prosecutod them, if proceedings in bankruptcy had not been 
instltuted, uuless liy consent of the proposed défendant, except sults for 
the recovery of property under section (JOb, etc. The trusteo's pétition al- 
leged that after a firni becauie insolvent, and wlthln four months of 
bankrui)tcy, the défendant bank placed one iji charge of the busluess of 
the bankrupts, Ihat he deposited with tho ha nie to the account of the 
bankruiits ail moneys recelved, that no cliecks were iiayable unless 
counter.slgued by liim. that the purpose of the arrangement was to ac- 
cumulate funds so that they miglit be aiipropriated to satisfy the iiidebt- 
etlness due the bank from the l)ankrupts. and that the l>ank. wliicli, on 
bankruptcy, drew a check for the whole deposit and applied the proceeds 
to it.s claiiu, thus obtained a préférence. Jlcld that, as a liank may set 
off agalnst a gênerai deposit to the crédit of a bankrupt daims against 
the bankrupt, and as this rlght is recognized by section 08b, and Ls the 
same, whether exercised by opération of law, by the drawlng of a cliecl-c 
against the l;a_nkrupt's account, or by mère application of the deposit. 
the pétition stated an action wlthln the jui-isdiction of the bankruptcy 
court, being one to set aside a preferentlal transfer effected by the ac- 
cumulation of the deposits, and not by the application. 

[Ed. Note. — For other cases, .'^ee Bankruptcy, Cent. I>ig. § 411 ; Dec. 
Dlg. (@=>293(2).] 

3. Bankbupïcy cS=>.302{1) — Actio.ns — Pktitiox. 

A pétition to recover the aiuount of deiiosits api)lleil by a baidï upon 
the deposltor's bankrujitcy lu lit to state a cause of action uiuier Bankr. 
Act, § (JOb, on the theory that th(> deposits were made to operate as a pref- 
erentlal tran.sfer, and not that the ap])luatloii was a i)reference. 

[Ed. Note. — For other cases, see Bankrutitcv, Cent. Dlg. § 450; Dec. 
Dig. <S=302(1).] 

At Law. Action by J. B. Wilson, trustée of Tedder & Oliver, bank- 
rupts, against the Citizens' Trust Comi^any. On motion to dismi.ss. 
jMotion denied. 

J. B. Wilson, as trustée of Tedder & Oliver, bankrupts, brought his bill in 
equity against the Citizens' Trust Company, a hanking corporation of Sa- 
vannah, (in., in which he alleged that a pétition in involuntary bankruptcy 
was tiled against Tedder & Oliver on December 1, 1915, and that thereafter 

i@z=>For other cases see same fopio & KEY-Nl'MFiER in ail Key-Numbered Digeslg & Indexes 
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said firm, and the individual members thereof, were duly adjudicated bank- 
l'upts; that on November 17, 1915, the said firm was insolvent, which in- 
solvency was known to the défendant bank, and that one W. A. Burney was 
placed In charge of its business, he being selected for that purpose by tlie 
said Oitizens' Trust Company ; that said firm continued to carry on its busi- 
ness under the direction of said Burney, and that the cash receiTed by said 
firm was each day deposited In said bank by said Burney ; that when the 
banlcruptcy pétition was flled there was on deposit in said bank to the crédit 
of said firm the suœ of $1,242.15 ; and that tlie défendant bank, at or about 
the time the pétition was flled, drew a checli in the name of said firm 
against said amount then on deposit, and thereby transferred and appropil- 
ated the same to an indebtedness whieh it claimed was due it by the bank- 
rupts. Complainant further alleged tliat the défendant bank, in selecting said 
Burney, and placing him in charge of the business of the bankrupts, and re- 
quiring him to countersign ail checks drawn against the deposit of said 
bankrupts in said bank, and in having said Burney to deposit the funds of 
said bankrupts each day, did so for the purpose of accumulating tliese 
funds, in order to appropriate the same to its alleged Indebtedness against 
the bankrupts, and that during ail of this period respondent banlt knew that 
said firm and the individual members thereof were insolvent, and that the 
efÊect of this arrangement was to give said bank a préférence over the other 
creditors of the bankrupts, and that the purpose of the aforesaid arrange- 
ment made between said bank and said bankrupts was to effect such a préf- 
érence. Complainant, therefore, prayed that the fund so transferred and 
appropriated by the défendant bank should be declared to be the property of 
the bankrupt estate, and that he be allowed to recover the same from the de- 
fendant. Respondent duly flled a motion to dismiss this bill on three grounds: 
(1) That the complainant had a full and adéquate remedy at law, and there- 
fore a bill in equity would not lie ; (2) that under section 23b of the national 
Bankruptcy Act the District Court of the L'nited States had no jurisdiction 
of the suit, for the reason that the same is not a suit authorized to be 
brought under said section 2.^b, beoause such suit cannot properly be brought 
under section 60b of the Bankruptcy Act, inasmuch as the bankrupts had 
not made the transfer of the funds in question to the défendant bank, but 
such funds were transferred by the act of the bank itself ; (3) that the bill 
set forth no cause of action lu favor of the complainant against the défend- 
ant. 

W. R. Hewlett, of Savannah, Ga., for complainant. 

Anderson, Cann, Cann & Walsh, of Savannah, Ga., for défendant. 

LAMBDIN, District Judge (after stating the facts as above). This 
matter is before me on the motion which the défendant filed, as above 
stated, to dismiss the plaintiff's équitable pétition. On the hearing 
before me, plaintiff's counsel admitted that he had no cause of action 
under section 67e of the Bankruptcy Act, but was proceeding entirely 
under section 60b ; and he further admitted that the bill should be 
considered as a suit at law, rather than a suit in equity, and should 
;therefore be transferred to the law docket, and such direction is given 
to the case. 

[1,2] 1. The first question in the case is one of jurisdiction. De- 
fendant's counsel contend that the action brought in this case would 
not lie under section 60b, because of the fact that the bankrupts did 
not make any transfer of the funds in question to the bank, and con- 
sequently, under section 23b of the Bankruptcy Act, a District Court 
of the United States has no jurisdiction to entertain the suit without 
the consent of the défendant. Counsel for neither side hâve been 
able to cite any décision exactly in point. However, I fînd that many 
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such suits hâve been brought in the District Courts of the United 
States. Some of thèse suits hâve been carried to the différent Circuit 
Courts of Appeals, and hâve also eventually found their way to the 
Suprême Court of the United States. Possibly the question of juris- 
diction was waived in ail of thèse reported cases, but it is somewhat 
singular that, if the United States courts had no jurisdiction of such 
suits, the question v^'as never raised. 

It is alleged in the pétition that ail of the deposits made by the 
bankrupts in the défendant bank were made within four months 
prior to the filing of the pétition in bankruptcy. The pétition allèges 
that a preferential payment was made to the bank as the resuit of 
thèse deposits under section 60b. The question of the court's juris- 
diction dépends upon the allégations of the plaintiff's pétition, and 
not by facts set up in the defendant's answer. It is the view of the 
court that, if any préférence was secured in this manner, it was made 
by the varions deposits that were thus made by the bankrupts in the 
défendant bank, and not by the subséquent act of the bank in crediting 
thèse deposits, upon the filing of the pétition in bankruptcy, upon the 
indebtedness which it claimed against the bankrupts. Thèse deposits 
thus made were made by the bankrupts by their consent, and by an 
arrangement entered into by them, and therefore constituted their 
act and deed, and if t^iey were preferential payments, within the mean- 
ing of the statute, they manifestly come under the provisions of sec- 
tion 60b of the Bankruptcy Act. The pétition has enough in it to 
be sustained on this theory. 

It is well settled as a gênerai proposition that a bank has the right 
to set off any indebtedness it may hold against the bankrupt against 
a gênerai deposit standing to the crédit of such bankrupt. This is 
expressly allowed by section 68 of the Bankruptcy Act. See Collier 
on Bankruptcy (lOth Ed.) p. 976 et seq. Whether the bank charges 
off the deposit of its customer and applies it on the indebtedness which 
it holds against the customer, or whether it draws a check in the 
name of the customer covering his deposit and applies it as a crédit on 
the indebtedness, or whether it does neither of thèse things, but ap- 
peals to the law to do the same thing in effect, makes no différence 
as a légal proposition. Toof v. City National Bank (C. C. A. 6th 
•Circuit) 30 Am. Bankr. Rep. 79, 206 Fed. 250, 124 C. C. A. 118; 
Studley v. Boylston National Bank (U. S. Sup. Ct.) 30 Am. Bankr. 
R. 161, 229 U. S. 523, 33 Sup. Ct. 806, 57 U Ed. 1313; Continental, 
etc., Savings Bank v. Chicago Title & Trust Co., 30 Am. Bankr. R, 
624, 229 U. S. 435, 33 Sup. Ct. 829, 57 L. Ed. 1268; Chisholm v. 
First National Bank (111. Sup. Ct.) 35 Am. Bankr. Rep. 598, 269 111. 
110, 109 N. E. 657; New York County National Bank v. Massey, 
192 U. S. 138, 24 Sup. Ct. 199, 48 L. Ed. 380; Lowell v. International 
Trust Co. (C. C. A. Ist Circuit) 1.58 Fed. 781, 86 C. C. A. 137, 19 
Am. Bankr. Rep. 853 ; In re Radley Steel Construction Co. (D. C.) 
212 Fed. 462, 32 Am. Bankr. R. 514. 

The last case cited above points out that, while the gênerai relation 
of debtor and creditor exists between the bank and its customer, yet 
there is this distinction, namely, that it is the duty of the bank to 
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honor the checks of the ctistomer upon the deposit, and that this gives 
the bankruptcy court the right to order the payment of such deposit 
over to the trustée. In the case of Lowell v. International Trust 
Company, cited above, the Circuit Court of Appeals for the First Cir- 
cuit discusses the effect of a deposit made in a bank upon the agree- 
ment that the same should be for the pro rata benefit of ail the cred- 
itors of the bankrupt, and holds that such a quasi trust is not enforce- 
able by the trustée. Indeed, it is my opinion that, if any such agree- 
ment existed in this case, the adjudication of the bankrupt within 
four months after such deposits were made freed the fund from such 
a trust, and gave the bank the right to a set-off. The view tliat it 
is the making of the deposit, and not the application of the same to 
the debt of the bank, that constitutes the préférence, is borne out by 
the concluding part of the décision of the Suprême Court of the 
United States in the case of Mechanics', etc., liank v. Ernst, 231 U. 
S. 60, 34 Sup. Ct. 22, 58 L. Ed. 121. I am therefore of the opinion 
that this court bas jurisdiction of the case. 

[3] 2. This brings the court to the considération of the other 
ground of the motion filed by the défendant to dismiss the plaintifï's 
pétition, to wit, that same sets out no cause of action. This has given 
the court some concern. A careful reading of the plaintifï's pétition 
and of the décisions cited above vvill show that as a gênerai proposition 
a bank has the right to apply the deposit of its customer upon any in- 
debtedness due by him to the bank, and that it may do this by draw- 
ing a check in the name of the customer, or by charging off the de- 
posit and applying it on the debt, or else may wait and allow tlie law 
to do the same thing by application of the rule of set-off whicli is 
allowed by section 68 of the Bankruptcy Act. Where a gênerai de- 
posit is made in a bank, the estate of the customer is not diminished, 
because he has the right to check upon such deposit. Therefore, if the 
deposits involved in this case were gênerai deposits, which could be 
checkecl against by the bankrupts before the i^etition was filed against 
them, the plaintiff trustée would bave no right to recover. The trustée 
allèges, hovvever, in bis pétition, that the deposits so made were not 
gênerai deposits, and that the bankrupts had no right to check against 
the same, and that Ihe défendant bank entered upon the gênerai plan 
outlined in the pétition of having thèse deposits made upon spécial 
account "for the purpose of transferring and appropriating the same 
to its alleged indebtedness," and thus the plaintiff seeks to bring him- 
self within the rule laid down in the Ernst Case, decided by the Su- 
prême Court of the United States, as cited above. Thèse allégations, 
therefore, save the pétition from dismissal upon gênerai demurrer. 

An order will be taken accordingly, overruling the motion to dis- 
miss upon each of the grounds taken therein. 
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In re LOUIS NEUBURGER, Inc. 
(District Court, S. D. New ïork. June 10, 1916.) 

1. Bankruptcy i©=178(3) — Filing of Pétition — Notice. 

A gênerai assignée Is eharged witli notice of the subséquent fiiing of 
a pétition in bankruptcy agalnst his asslgnor. 

[Ed. Note.— For otlier cases, see Banlcruptcy, Cent. Dig. §§ 221, 283: 
Dec. Dig. <S=5l78(3).] 

2. Bankruptcy <§='178(3) — Peoceedings — Power of Baskruptcy Court. 

A gênerai assignment liavlng been made, a pétition in bankruptcy was 
filed. After adjudication, wliieli was known to tlie assignée, but before 
a trustée was appointed, the assignée sold the property assigned under 
order of the state court, whleh, after noti(;e to credltors, s<!ttled and ap- 
proved his account. l]eld that, as the adjudication in bankruptcy vested 
title to the bankrupt's property in the trustée, and the assignée becanie 
a mère custodian, without légal title, reciuired to account to the trustée 
subsequently appointed, vvhose title would relate back to adjudication, the 
sale was wholly void, and the assignée eaïuiot escape liability on the 
ground that it was authorized and approved by the state court, for the 
fédéral court has exclusive jurisdiction after an adjudication in bank- 
ruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 221, 283; 
Dec. Dig. ®=>17S(3).] 

In Bankruptcy. In the matter of the bankruptcy of Louis Neu- 
burger, Incorporated. Proceeding to review an order of the référée, 
directing the gênerai assignée of the bankrupt to account to the Dis- 
trict Court. Order affirmed. 

Harry S. Hechheimer, of Bahimore, Md., for trustée. 
Walter B. Milkman, of Brooklyn, N. Y., assignée, pro se. 

AUGUSTUS N. HAND, District Judge. After a gênerai assign- 
ment a pétition in bankruptcy was filed, and this matter proceeded to 
an adjudication. After the adjudication, which was known to the 
assignée, a sale was had by the order of the County Court of Bronx 
County, before the élection of a trustée. Thereafter, and before the 
élection of the trustée, the assignée filed his account in the County 
Court, which was settled and approved by that court after notice to 
creditors. The référée in bankruptcy thereafter ordered the assignée 
to account in this court. The assignée seeks to hâve this order of the 
référée reviewed and vacated. 

[1,2] It is my opinion that, according to correct légal principles, 
the assets of the bankrupt became vested by the adjudication in the 
trustée, his title to relate back to that time, and the assignée thereafter 
was a mère custodian without title. He could not lawfully seil the 
assets, the County Court had no jurisdiction over them, and ail his 
acts in relation to them, other than mère custody in anticipation of 
turning them over to a trustée, when appointed, were nnll and void. 
As this court had sole jurisdiction of the assets, the assignée was bound 
to account hère, and any accounting which he might be obliged to 
render to the County Court was subject to such distribution of the 

. ^zr^For other cases see same topic & KBY-NUMliER in al] Key-Numbered Digests & Indexes 
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assets as this court, which liad plenary jurisdiction, might order. This 
is perfectly consistent with his obligations to the Connty Court, for its 
orders would be subordinate to the orders of this court, in which ail 
rights of distribution became vested by the adjudication. This is 
what the référée decided in a well-considered opinion, and no other 
resuit is consonant with gênerai principles and the jurisdiction in bank- 
ruptcy granted by the Constitution of the United States to the fédéral 
courts. 

Thèse gênerai princijîles, however, which would seeni to be based on 
reason, the assignée insists bave been modified by décisions of the 
Suprême Court. He says that it was optional with him whether to 
account in the state court or this court, and tliat, as he had fded his 
accounts in the County Court before the trustée in bankruptcy was 
elected, though after adjudication, lie was at liberty to proceeci to 
hâve them settled in the County Court as he did, and its decree was final 
and hinding everywherc. The trustée appeared in the County Court 
and filed an affidavit and submitted a brief, objecting to the jurisdic- 
tion ; but the accounts were passcd by that court as filed. 

The décisions of the Suprême Court are in fact quite contrary to 
the position taken bv the assignée. In the case of Bryan v. Bern- 
heinier, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814, a gênerai 
assignment was followed in nine days by a pétition in bankruptcy. 
Between the filing of the pétition and the date of adjudication the 
assignée sold the property of the estate. The court held that the pur- 
chaser had a title subordinate to that of the bankrupt's estate, and 
that the equities between him and the creditors should be determined 
by the Di.strict Court. The court did net décide whether the District 
Court ought to bave summarily passed on the question involved, if 
the purchaser had not submitted to the jurisùiction of the latter, but 
held unequivocally that the gênerai assignment became void after the 
adjudication in bankruptcy and the ])urchaser took no title. It is for 
that princvjle that I cite the case. 

Mr. Justice Holmes, in the case of Randolph v. Scruggs, 190 U. S. 
533, 23 Sup. Ct. 710, 47 L. Ed. 1163, said as to gênerai assignments 
made within four months of the filing of the pétition: 

•'If, by (lecliiriiif; the assijrnmeut !ui act of haiikruptcy, the stsitnte meaiis 
that the eoiiveyauce shall not l)e effectuai asriiinst the haukniirtey proceed- 
"inss, as is a.sfeed, the iiaturul and simple ('(instruction is that it meaiis tliat 
ihe d(>e(l shall he avoided as a whole wiien the lrust(^e takes the goods. Tlie 
cases wiiich we liave cited, and others luider insolvent and bankruptcy laws, 
fvidently talu- that view. It follows that the appellants can assort no préf- 
érence by way of lien niider the deed." 

The opinion goes on to say in substance that the right of an as- 
signée to compensation and recoupment does not dépend upon the 
State law or arise out of the assignment, but is based upon an équitable 
right to daim such recoupment and com])ensation as may be reason- 
able for his efforts in jireserving the es.tate. Thus it appears that the 
bau.kruptcy court wholly supersedes an assignée, where the transfer 
was within four months of the date of the pétition in bankruptcy. 

In the case of Louisville Trust Co. v. Comingor, 184 U, S. 18, 22 
Sup. Ct. 293, 46 L. Ed. 413, relied upon by the assignée in the case 
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at bar, it was held that tlie baiikruptcy court coiilcl not by simirnary 
process require the return of moneys p.aid by an assignée to his counsel 
and moneys retained by hhn as comniir.sions undcr tbe state biw, wben 
the nicneys werc exi?ended beforc flie pétition in bankruptcy Wds 
filed. Under thèse circnrnstance.s the court said that the claim of the 
assignée constituted an adverse cbiim, which could not be disjxjscd of 
in a summary procee(hng-. In tlie présent case no question has been 
raised as to payments made before the pétition was filed, but the liroad 
daim is asserted that the County Court liad jurisdiction to settle t!u' 
accounts and fix comijcnsation. 

In the case of In re Watts & Sachs, Petitioners, 190 U. S. 1, 23 
Sup. Ct. 718, 47 L. Ed. 933, whkh related to the rights of a statc 
receiver after bankruptcy, the Chief Justice said : 

"The Bankruptcy Law is parair.ount, uncl the .luriKiliction of the fédéral 
courts in l)anlu-uptcy, when iiroperly invoked in the ailniiuistriitioii of the af- 
fairs of insolvent persons and corporations, is ess;<utially exchisive. Neces- 
sarily, when like proeeedings in the state courts are determincd hy the coni- 
niencement of proceedings in liankruptiy, care has to he taUen to avoid col- 
lision iu respect of property in possession of the state courts. Such casi^s 
are not cases of adverse possession, or of posse.s.sion in enforcement of pre- 
existing liens, or in aid of the bankruptcy proceertin};s. The ,!j;eneral raie 
as between courts of concurrent jurisdiction is that proj)erty already in pos- 
session of the receiver of one court cannot rightfuUy be taken froni hiui with- 
out the court's consent, by the receiver of another court ai)pointed in a sub- 
séquent suit ; but that rule can hâve only a qualified application where wind- 
ing-up prooeedings are suiwrseded by those in l'ankru])tcy, as to which the 
jurisdiction is not concurrent. Still it obtains as a rule of comity, and ac- 
cordingly the receiver of the District Court hrought his appointuient to the 
knowledge of the Floyd circuit court and reipiested the delii'ery of the assets. 
* * * It has been already assunied that the bankruptcy proceedings oi)er- 
ated to susptînd the further administration of the insolvcnt's estate in the 
state court, but it remained for the state court to transfer the assets, settle 
the accounts of its receiver, and close its connection with the matter. Er- 
rors, if any, committed in so doing, could be rectified In due course and iu 
the designated way." 

I think the effect of thèse décisions is to hold that the state court 
is completely divested of jurisdiction to administer the property when 
a pétition in bankruptcy has been filed and the proceeding lias gone to 
an adjudication. As was said by the Suprême Court in the case of 
Mueller v. Nugent, 184 U. S. at page 14, 22 Sup. Ct. at page 275, 46 
1^. Ed. 405 : 

•' * * ■* rjijjg flling of the pétition is a ca veat to ail tlie world, and in ef- 
fect an attachiuent and injunction. * * * " 

The assignée in the présent case, not only in fact knew of the filin^^ 
of the pétition, but was in law bound to take notice of it. Yet he 
proceeded even after an adjudication to sell the assets. If he desired 
the protection of the state court upon his accounting, he could easily 
bave peiitioned that court for leave to accotuit in the bankruptcy court, 
and leave would doubtless bave been granted. Instead of doing that,, 
he refrained from accounting in the only court which had jurisdiction 
to aiïord the proceeding any finality, and insisted in spite of the pro- 
test of the trustée on proceeding in the County Court. So far as that 
court is concerned, his accounts hâve been passed ; but that court had 
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no jurîsdiction in my opinion to settle the accounts, so as to bind the 
trustée in bankruptcy, or to direct payments from the assets. 

In the case of In re Rogers, 116 Fed. at page 437, the United States 
District Court for the District of Georgia said : 

"If, then, the proeeedings are suspended, aa Is clearly the effect of the 
Banlmiptcy Law, the state court bas no right or authorlty to flx the fées of 
its reeeiver having charge of the property, and less right to refuse to turn 
over the same until those fées hâve been pald by the proper offlcer of the 
bankrupt court. If the assets are delivered to the trustée by the receiver of 
the state court, thls court wlU consider any application for compensation 
whicb may be made by ofHcers of the state court, and, If allowable, wlU grant 
sultable compensation; but it must deflnltely décline to recognize the author- 
lty of the state court to Incumber the assets of the bankrupt by a judgment 
of tbis character. » • * 

If it is possible for assignées, who are necessarily the choice of 
the bankrupt, to sell out the assets after a friendly pétition in bank- 
ruptcy is filed, and then proceed to settle their accounts and obtain 
their compensation in the state court, there will be little reason for 
tlie existence of the Bankruptcy Law or court, except as an casier 
mode of obtaining a discharge than the written consent of two-thirds 
of the creditors required by the state act. Few assignées sell the 
assets after an adjudication, and none, to my knowledge, aside from 
the assignée in question, bas recently proceeded to account and bave 
bis compensation fixed in the New York state courts against tlae pro- 
test of a trustée. 

Whatever may be the effect of the order of the County Court, it 
does not, in my opinion, bind the trustée, and the order of the référée, 
directing the assignée to account in this court, is affirmed. 



FORTY FOîîT COATj CO. V. KIRKENDALL, Collecter of Internai Revenue. 
(District Court, M. D. Pennsylvania. Deceinber Term, iai5.) 

No. 762. 

1. Courts <S=2G2(1) — Fédéral Coubts — Distinction Betvveen Law and 

EquitY. 

Jurîsdiction at law and in equity are as separate in the fédéral courts 
as though admmistered by différent tribuinils. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 707, 708; Dec. 
Dlg. <Ê=»262(1).] 

2. Courts <S=354 — Vacation — MoiiOiNS. 

After the expiration of the term at wblch It was rendered a Judgraent 
cannot be vacated by tlie fédéral courts on more motion. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 034 ; Dec. Dig. 
0=354.] 

3. Internal Revenue ®=»9 — Corporate Taxes. 

The Corporation Excise Tax Law (Act Aug. 5, 1900, c. 6, S 3S, Sd Stat. 
112 [Comp. St. 1913, § 6301]), imposing taxes on the Income of corpora- 
tions, provides for reasonable allowanccs for dépréciation of corporate 
property. The property of a coal-minlng corporation was dopreclated for 
each ton of coal mined to the amount of 15 cents per ton. Ueld, tliat the 
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corporation could not be taxed on the theory that the full value of the 
coal mined represented the income, but was entitled to deduct therefrom 
such amounts as represented dépréciation in the mining property. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. <ê=>Q.] 

4. INTEENAL REVENUE <3=&— CORPOBATE TAXES — EBROES IN BOOKKEEPINO. 

Where amounts which should hâve been charged to the depletion of 
corporate assets were carried in a surplus account, income taxes imposed 
by Corporation Excise Tax Law cannot be based on such amounts, for 
that would allow the baslng of taxes on mère bookkeeping. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. <g=>9.] 

At Law. Action by the Forty Fort Coal Company against Fred- 
erick C. Kirkendall, as Collecter of Internai Revenue. Sur rule to 
show cause why judgment for plaintifif should not be opened. Rule 
denied. 

H. S. Drinker, Jr., of Philadelphia, Pa., and John R. Wilson, of 
Scranton, Pa., for plaintiff 

R. hc Burnett and J. M. McCourt, both of Scranton, Pa., for de- 
fendant. 

WITMER, District Judge. Suit was instituted by the plaintifï to 
recover an excise tax assessed by the Internai Revenue Department 
and paid under protest. Judgment was entered December 24, 1915, 
for want of an affidavit of défense. This judgment the court is now 
requested to open, in order that the défendant may défend. 

[1,2] The proceedings in the case leading up to the judgment were 
not only regular, but the defendant's counsel previously asked for and 
obtained an extension of time for filing an affidavit of défense. The 
défendant, the CoUector of Internai Revenue, and his department, 
were advised that, unless by a date previous to the entry of judgment 
an affidavit was forthcoming, judgment would be entered in default 
thereof. No request was made for a further extension of time to 
file an affidavit, nor was any effort made to open the judgment until 
almost five months after it had been entered. Since the entry of judg- 
ment four terms, viz., January, March, May, and June, hâve intervened, 
and yet it is contended that at this late day, without timely effort, this 
court, in the exercise of a discret! onary power over its judgments, 
should open the judgment herein entered and grant a new trial of the 
action, so as to permit a défense that might hâve been interposed at 
the proper time, but for the unjustified failure and négligence of the 
défendant and his superiors in interposing a défense which is now 
suggested, and without the slightest hint that the same was prevented 
by fraud, mistake, or error. 

In support of the proposition that this court has the authority im- 
plied in the motion, attention has been directed to the cases of King 
V. Brooks, 72 Pa. 363, and Ladd v. Stevenson, 112 N. Y. 325, 19 
N. E. 842, 8 Am. St. Rep. 748. An effort to distinguish thèse cases 
from the one in hand, although the same could likely be successfuUy 
accomplished, will not be required, since the proposition is conclusively 
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negatived, în regard to the powers of the courts of the United States, 
by décision in Bronson v. Schulten, 104 U. S- 410, 415, 26 h. Ed. 797, 
and other authorities herein cited. However, it will not be denied 
that many of the state law courts hâve and exercise this power. In 
some States it is expressly conferred by statute; in others, it is con- 
sidered one of the "inhérent powers" of the law courts. In a state 
court, where a system has been adopted which amalgamâtes the éq- 
uitable and law jurisdiction in one form of action, it is easy to see 
how relief might be granted on motion in a case like this. It would 
be a matter of no conséquence whetlier the case be considered one at 
law or in equity; the form of action, and the court which had juris- 
diction would be the same. It would be useless to examine the state 
décisions on this subject, for neither the practice of the state courts 
in exercising control over their judgments and administering équitable 
relief in a summary way, nor the statutes of the states, can détermine 
the actions of tlie courts of fhe United States on this subject. "It is a 
question of power, and not of procédure. Jurisdiction at law and in 
equity are as separate in the fédéral courts as if administered by dif- 
férent tribunals." O'Connor v. O'Connor, 142 Fed. 449, 73 C. C, 
A. 565. Mr. Justice Miller, speaking for the court upon this point in 
Bronson v. Schulten, supra, said : 

"la this country ail courts bave terms and vacations. The time of the 
commencement of every term, if there be half a dozen a year, is fixed by stat- 
ute, and the end of it by the final adjournment of the court for that term. 
This is the case with regard to ail the courts of the United States, and if 
there be exceptions In the state courts they are unimportant. It is a gên- 
erai rule of the law that ail the judgments, decrees, or other orders of the 
courts, however conclusive in their character, are under the control of the 
court which pronounces them durlng the term at which they are rendered or 
entered of record, and they may then be set aside, vacated, modified, or 
annulled by that court. But it is a rule equally well established that after 
the term has ended ail final judgments and decrees of the court pass beyond 
Its control, unless steps be talten during that term, by motion or otherwise, 
to set aside, modify, or correct them; and if errors exist, they can only be 
corrected by such proceeding, by a writ of error or appeal, as may be al- 
lowed in a court which, by law, can review the décision. So strongly has 
this principal been upheld by this court that, while reallzing that there is 
no court which can review its décisions, it has invariably refused ail applica- 
tions for rehearing made after the adjournment of the court for the term at 
which the judgment was rendered. And this is plaeed upon the ground that 
the case has passed beyond the control of the court." 

The rule is of universal application, excepting cases wherein the 
court was infîuenced by clérical error or mistake. Sibbald v. United 
States, 12 Pet. 488, 9 L. Ed. 1167; Cameron v. McRoberts, 3 Wheat. 
591, 4 L. Ed. 467; Phillips v. Negley, 117 U. S. 665, 6 Sup. Ct. 901, 
29 L. Ed. 1013; Bronson v. Schulten, 104 U. S. 410, 415, 26 L. Ed. 
797; Allen v. Wilson (C. C.) 21 Fed. 881; Baptist v. Trans. Go. 
(C. C.) 29 Fed. 180; Grames v. Hawley (C. C.) 50 Fed. 319; Klever 
V. Seawall, 65 Fed. 373, 12 C. C. A. 653 ; United States v. Fur Clip- 
pings, 106 Fed. 161, 45 C. C. A. 263 ; King v. Davis (C. C.) 137 
Fed. 222; O'Connor v. O'Connor, 142 Fed. 449, 73 C. C. A. 565; 
United States v. One Trunk (D. C.) 155 Fed. 651; Electric Ce. v. 
Import Co. (C. C.) 159 Fed. 492. 
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[3, 4] However the présent pétition sets up no défense to the plain- 
tiff's claim. The défendant would liave it appear tliat the plaintiff's 
claim was based merely on the fact that 15 cents per ton of coal mined 
by the plaintiff had been paid by it to the trustée of a mortgage of 
another company, and that this was the sole ground for the claim 
by the plaintiff that it should be allowed 15 cents per ton depletion 
on its excise tax for the years 1911, 1912, and 1913. Such, however. 
is not the fact, nor the basis of the plaintiff's claim as a reading of 
its statement of claim will show. 

The twentieth paragraph of the statement of claim specifically avers 
that: 

The "company's property sufCered actual depletion by reasou of the miniiis 
of coal from said property to an amouiit for each ton so uilned of at least 
15 cents per ton, and the coal mined and sold by the said compauies and each 
of them during the said tax years had, on the ist of Januar.v, 1909, when tlie 
Excise Tax Law went into efCect, a value in the ground of not less than 15 
cents per ton." 

This is the essential allégation of the complaint. It is to the ef- 
fect that during thèse years the dépréciation or depletion amounted 
to at least 15 cents per ton. The fact that this was the amount which 
the Forty Fort Coal Company paid over to the trustée of the mortgage 
was not the basis of the claim for refund, apparently, but was merely 
part of the history of the transaction, showing how the government 
happened to insist erroneously on the disallowance of the claim for 
depletion. The act of Congress reciuires the allowance of déprécia- 
tion of property in a reasonable amount. It is not denied in the péti- 
tion to set aside that the plaintiff's property was depleted to the 
amount of 15 cents for each ton of coal mined. The sole ground of 
the government's claim is based on a book entry made in 1912 or 
1913, and corrected in 1914. 

The décisions under the Excise Tax Law and under the Income 
Tax Law are uniform to the effect that the government cannot base 
a claim for taxes on mère bookkeeping. Industrial Trust Co. v, Walsh 
(D. C.) 222 Fed. 437 ; Baldwin Locomotive Works v. McCoach (D. 
C.) 215 Fed. 967; Id., 221 Fed. 59, 136 C. C. A. 660. In the latter 
case it was decided by the Circuit Court of Appeals for this circuit 
that mère reappraisement of property by a corporation on its books 
cannot form the basis of assessment of taxes on net income, even 
though the books show that during the tax year the value of the prop- 
erty was increased by the amount on which the government claims the 
regular rate of tax. The plaintiff hère bas admitted that during the 
3'ear 1912 or 1913 a certain amount of money was carried on the 
books of the company in surplus account, but insists that such amount 
should bave been properly noted on the books as depletion reserve. 

In the statement of claim, however, the truth of which is in no 
way disputed, it was specifically averred that the amount so tempo- 
rarily shown on the books as surplus was not properly surplus, or net 
income, or profit, but was merely a return of capital asset, beîng an 
amount which represented the minimum value of the coal in the 
ground. It requires no argument to demonstrate that, under a tax law 
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which makes an allowance for depletion or dépréciation, if an owner 
has a ton of coal in the ground worth 15 cents, and he digs it up and 
sells it for 15 cents, the amount so received for it is net income, but is 
in fact only a return to him of the value of his coal as part of his 
capital asset. 
The rule to open the judgment is denied. 



Ex parte LAESEN et aL 
(District Court, E. D. Virginia, at Norfolk. June 10, 1916.) 

1. Seamgn <S=34 — Deserting Se amen — Statutes — Impeisonment. 

Rev. St. §§ 4598, 4599, provlding for the appréhension of desertlng 
seamen and thelr dellvery to the master of the vessel froin whlch they 
âeserted, or their arrest, were repealed by Act Dec. 21, 1898, c. 28, § 25, 
30 Stat. 764. Section 4612 (Comp. St. 1913, § 8392) Indleated that those 
provisions were Intended to apply only to seamen on vessels owned by 
cltlzens of the United States, and section 5280 (Comp. St. 1913, § 10129), 
provlding for the arrest and imprisonment of seamen desertlng from 
foreign vessels, was repealed by Seamen Act Mardi 4, 1915, c. 153, f 17, 
38 Stat. 1185, except where the subject was controlled by treaty or con- 
vention with foreign governments. Held, that the repeal of such acts In- 
dleated an intention on the part of Congress that, in the absence of treaty 
or convention, seamen desertlng from foreign vessels should not be ar- 
rested or imprisoned, and therefore seamen desertlng from a foreign 
vessel cannot, under Code Va. 1904, §§ 2004, 2005, be arrested, Imprisoned, 
and delivered to the master of the vessel. 

[Ed. Note.— For other cases, see Seamen, Cent. Dlg. §§ 220-231; Dec. 
Dig. <S=334.] 

2. Habeas Corpus <S=>45(3) — Jurisoiction — Fedebal and State Courts. 

Fédéral courts hâve jurlsdiction to Issue a writ of habeas corpus to 
discharge from custody one held by state authority under criminal pro- 
ceedlngs based on laws vold for répugnance to the Constitution, laws, or 
treatles of the United States. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §| 38-44; 
Dec. Dig. <g=45(3).] 

8. Seamen <S=>34 — Statutes — Construction. 

Code Va. 1904, §§ 2004, 2005, provlding for the arrest of deserting sea- 
men, their Imprisonment, and dellvery to the master of the vessel, was 
not Intended to apply to foreign vessels, but only to vessels owned by 
cltlzens of the United States, supplementing Kev. St. §§ 4508, 4599, pro- 
vlding for the arrest of such seamen on warrants issued by state magls- 
trates, so as to confer authority upon such maglstrates. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 220-231; Dec. 
Dlg. <S=j34.] 

In the niatter of the pétition of John Larsen and others for writ 
of habeas corpus to procure their discharge from imprisonment, in 
which they were held by S. S. Curtis, as sherifif. Writ issued, and 
petitioners discharged. 

H. George Stewart, of Newport News, Va., for petitioners. 
A. C. Garrett, of Newport News, Va., for vessel owners. 

^zsFoT other cases see same topic & KEY-NUMBER In ail Kej'-Niimbered Digests & Indexes 
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WOODS, Circuit Judge. The petitioners ask to be discharged from 
arrest and iinprisonment, in which they are held by S. S. Curtis, sher- 
iff of Warwick county, Va., by virtue of conviction iinder a war- 
rant issiied by Justice É. P. Fowlkes, magistrate of that county, charg- 
ing them with being deserting seamen of the Russian bark Procyon. 
Petitioners state that under the conviction they are held to be deliv- 
ered to the captain of the bark. 

[1] The captain of the Procyon appeared by counsel, asserting his 
right to bave the petitioners turned over to him under the follûwing 
statutes of Virginia : 

!Sec. 20O4. Issue of M'arraiit Ai/aiiist Runairai/ t^eamcn, etc. If aiiy seamun 
or mariner who is uriiU'r a eoiitriict in writiiig to serve on board of any mer- 
oiiant vessel, or a!i.\- aii)>rentice who is lawfnlly boimd to the mnster or owner 
of any snch vessel, for the iniriiose of liein.i; taii,L.'ht to be a seaman or mariner, 
désert, or absent hiniself withmit buvfui permission from sueh vessel, any 
.iu.stice, upon couiiilaint thercof being nnule by any officer of sucli vessel, 
shall issue liis wai-i'ant to apprehend sueh seaman, mariner, or apprentice, and 
bring him liefore tïie same or some other justice. 

SfcM'. 200.5. W'hcn Jiixficr to Commit Him to ■lail The justice before whom 
tlie complaint is tried shall. if it be proved, commit siu.-h seaman or mariner 
or apprentice to the jail of his county or corpoi'ation, there to remain until he 
shall be deli\ered to the master or commander of sueh vessel, or until sbe 
sliall sail upon her \-o.\age. 

Similar provisions relating to deserting seamen are found in sec- 
tions 4598 and 4599 of the Revised Statutes of the United States. 
Although there has been some différence of judicial opinion on the 
subject, section 4612 of the Revised Statutes of the United States 
(U. S. Comp. St. 1913, § 8392) seems to indicate clearly that sec- 
tions 4598 and 4599 were intended to- apply only to seamen of vessels 
owned by citizens of the United States. Grant v. United States, 58 
Fed. 694, 7 C. C. A. 436, and authorities cited. Sections 4598 and 
4599 were both re])ealed by Act Dec. 21, 1898, c. 28, 30 Stat.- 764. 
So that there is now no statute of the United States authorizing im- 
prisonment of seamen deserting from vessels owned by citizens of 
the United States. In repealing thèse sections the Congress provided 
by the amendments to section 4596 of March 4, 1915 (38 Stat. p. 
1166, c. 153, § 7} otlier punishments for désertion. It thus appears 
that the fédéral statutes, if not expressly, certainly by strong impli- 
cation, prohibit the punishment by imprisonment for deserting seamen. 

[2] The arrest and imprisonment of seamen deserting from for- 
eign vessels vvas provided for by section 5280 of the Revised Statutes 
(U. S. Comp. St. 1913, § 10129), but that provision of the section was 
repealed, except where the subject was controlled by treaty or con- 
vention with foreign governments, by section 17 of the Seamen Act 
of March 4, 1915. The terms of this repeal indicate plainly the pur- 
pose of fédéral government to control the subject, and to prevent 
imprisonment of deserting seamen of foreign-owned vessels. Thus 
Congress, having acted on a subject within its province — imprisonment 
of deserting seamen of foreign-owned vessels found in the United 
States — and having in substance enacted that sueh seamen are not 
subject to arrest and imprisonment, except under convention or treaty, 
the state law, even if it be held to provide for sueh imprisonment. can- 
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not be effective. "Undoubtedly the courts of the United States hâve 
the power, under existing législation, by writ of habeas corpus to dis- 
charge from custody any person held by state authorities under crim- 
inal proceedings instituted under state enactments, if such enactments 
are void for repugnancy to the Constitution, laws, or treaty of the 
United States." Fitts v. McGhee, 172 U. S. 516, 19 Sup. Ct. 269, 43 
L. Ed. 535. There is no convention or treaty with Russia authorizing 
imprisonment of seamen of a Russian vessel in this country, and 
there is therefore no authority for the arrest and imprisonment of 
the petitioners. 

[3] I think, however, that the Virginia law, as it appears in sections 
2004 and 2005 of the Code, was not intended to apply to foreign sea- 
men, but was probably intended to supplément sections 4598 and 459^) 
of the Revised Statutes of the United States, relating to seamen of 
vessels owned by citizens of this country, in view of the possible doubt 
of the power of the Congress to authorize a state officer to act under 
fédéral authority, without the législative sanction of the state. See 
dissenting opinion in Ex parte Pool, 2 Virginia Cases, 230. 

My conclusion, therefore, is that there is no authority either in the 
state or fédéral statutes for the arrest and imprisonment of the peti- 
tioners, seamen of a vessel owned in Russia, and they are discharged. 



TILLINGHAST et al. v. RICHARDS, U. S. M.«irshal, et al. 

(District Court, D. Rhode Island. June 30, 1916.) 

No. 1260. 

1. Chiminal Law <®=»113 — Jueisdictios — District — Internai. Revenue — 

Indictment. 

An indictment found In the Southern district of New Yorlv charged de- 
fendants, who manufactured oleomargarine in Rhode Island, wltli conspir- 
ing to defraud the United States internai revenue laws, alleging the con- 
cealment and clandestine use of artificial coloration, the fallure to report 
such use to revenue oflicers, and the removal of sucli oleomargarine froni 
tlie place of manufacture for consumption and use as and for uncolored 
oleomargarine without payment of taxes due thereon. It enarged a con- 
cealnieut in the Southern district of New York as part of the plan and 
as means to eiïect the fraud. Held that, as the aets of coneealment in 
New York were overt acts committed pursuant to the conspiracy, the 
indictment was sufficient to charge an offense of vyhich the Di.strict Court 
for the Southern District of New York had jurisdlction. 

[Ed. Note. — For other cases, see Criminal Law, Cent. DIg. §§ 190, 232; 
Dec. Dig. ®=113.] 

2. Conspiracy (g=»27 — Offenses — Ovebt Acts. 

In a prosecution for conspiracy to defravid the United States of ils law- 
ful revenue, a single overt act is sufficient to complète the statutory of- 
fense. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. §§ 38, 39 ; Dec. 
Dig, ©=327.] 

a. Cbiminal Law <®=3ll3 — Jorisdiction — DisTmor— Internai, Revenue. 

Where, pursuant to conspiracy to defraud the United States o£ in- 
ternai revenue, overt aets were committed within a fédéral district, tha 

^ssFor other cases see same toplc & KBY-NUMBER In aU Key-Numbered Digests & Indexes 
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court for that district has Jurisdictlon, regardless of where the conspiracy 
was entered into. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 190, 232; 
Dea Dig. <&=î113.] 

At Law. Application by F. W. Tillinghast and others for writ of 
habea.s corpus against J. J. Richards, United States Marshal, and oth- 
ers. Pétition dismissed. 

See, also, 225 Fed. 226. 

Charles C. Mumford, John S. Murdock, and Michael J. Lynch, ail of 
Providence, R. L, for plaintiffs. 

Harvey A. Baker, U. S. Atty., of Providence, R. L, for défendants. 

BROWN, District Judge. The marshal's retum to the writ of 
habeas corpus shows that the petitioners were in his custody by virtue 
of warrants of commitment issued by United States Commissioner 
Healy, after an examination and a finding of probable cause. 

The évidence of probable cause before the commissioner consisted 
of a certified copy of an indictment found by the grand jury of the 
District Court of the United States for the Southern District of New 
York, charging the défendants with a conspiracy to defraud the United 
States, and the doing of acts within that district to effect the object 
of the conspiracy. 

Former proceedings against thèse petitioners are set forth in Til- 
linghast et al. V. Richards, U. S. Marshal, et al. (D. C.) 225 Fed. 226. 

I agrée with the opinion of the commissioner that the charge in the 
indictment before the court in that case is not the same as the charge 
contained in any of the counts in the présent indictment ; and I am of 
the opinion that the décision in that case does not control the présent 
case. 

In the former case the indictment charged a conspiracy to defraud 
the United States of sums to become due for internai revenue taxes 
of 10 cents per pound on oleomargarine not free from artificial col- 
oration, by an act specifically prohibited by law; i. e., the removal of 
such oleomargarine from the place of manufacture for consumption 
and use, etc., without affixinç the required coupon stamps, and without 
the payment of the tax — ^an act to be performed wholly at Providence, 
R. L 

The court followed the décision in Joplin Mercantile Co. v. U. S., 
236 U. S. 531, 35 Sup. Ct. 291, 59 L. Ed. 705, as to the scope of the 
conspiracy, and was of the opinion that none of the acts alleged to 
hâve been done in New York was an act to effect the object of the 
conspiracy defined in the indictment. 

[ 1 -3 ] The présent indictment sets forth a conspiracy of wider scope, 
including inter alia, as intended means of defrauding the United States, 
the concealment and clandestine use of artificial coloration, the failure 
to report such use to the revenue officers, and the removal of artificially 
colored oleomargarine for consumption and use, as and for uncolored 
oleomargarine, without paj^nent of taxes due thereon. 

It is évidence of a scheme to defraud by concealment and misrepre- 
sentation of the character of the taxable product, and by paying the 
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lower tax of one-quarter of a cent in lieu of the higher tax of ten 
cents per pound. 

It is unnecessary to consider the différences in the counts, for upon 
the question whether there was before the commissioner sufficient 
évidence to show probable cause for finding that an ofifense had been 
committed of which the court in the Southern district of New York 
has jurisdiction, the indictment in each count sets forth, in addition 
to a charge of conspiracy, one or more acts which may properly be 
regarded as acts donc in that district to effect the object of the con- 
spiracy. 

As the conspiracy charged incKides as a part of the plan and as 
means for defrauding, the concealment of the character of the tax- 
able product, acts to effect such concealment must be regarded as overt 
acts under this indictment, though the same could not be so regarded 
under the former indictment. 

While the indictment is prolix, and sets foiib as overt acts many 
acts which cannot be regarded as acts to effect the object of the con- 
spiracy, yet as only one overt act is essential to complète the statutory 
offense, and as acts of this kind are set forth in each count of the in- 
dictment, it appears that an offense is charged of which the District 
Court of the Southern District of New York has jurisdiction, by vir- 
tue of the commission in that jurisdiction of overt acts, irrespective of 
the actual place of the formation of the conspiracy or of the présence 
in that jurisdiction of ail of the conspirators. 

Objections to many of the allégations of overt acts, and to the 
technical sufficiency of other allégations, may be presented to the 
trial court, and need not be hère considered. 

I am of the opinion that the commissioner correctly found that upon 
the face of the indictment it appeared that the offense charged was 
within the jurisdiction of, and triable in, the District Court of the 
United States for the Southern District of New York ; that there 
was sufficient évidence of probable cause; and that there is no error 
in his finding, or in issuing the warrants for commitment upon which, 
as appears by the marshal's return, the petitioners were held in cus- 
tody. 

The pétition must be dismissed. 



In te TITJJNGHAST. In re BARBER. In re FENNER. 

(District Court, D. Rhode Island. June 30, 191C.) 

Nos. 1262-1264. 

Cbiminai, Law <s=>242(1> — Removal fbom District of Résidence — Warrant. 
Where défendants were Indlcted in the District Court for the Southern 
District of New York, a warrant for thelr reirioval wlll be granted tiy the 
District Court for Rhode Island, in which state défendants resided, not- 
withstanding the pendency of an indictment In that court agalnst them 
for simllar offenses; défendants making no clalm for speedy trial in the 

^s^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexe» 
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District Court for Ehode Island, and there beîng no showlng that the 
granting of the warrant of removal would resuit in unreasonable delay. 
[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 509, 510 ; 
Dec. Dig. <£=î242(l).] 

In the matter of Frank W. Tillinghast, of Léonard L. Barber, and of 
Sam A. Fenner. On pétitions by the United .States for warrants of 
removal. Pétitions granted. 

Harvey A. Baker, U. S. Atty., of Providence, R. L, for petitioners. 

Charles C. Mumford, John S- Murdock, and Michael J. Lynch, ail 
of Providence, R. L, opposed. 

BROWN, District Judge. Thèse pétitions of the United States for 
warrants of removal, and the pétitions for discharge upon writs of 
habeas corpus, were heard together. 

The opinion of the court on habeas corpus proceedings filed this 
day (Law No. 1260, 233 Fed. 710), disposes of most of the questions 
arising upon thèse pétitions for warrants of removal. 

The fact that indictments for another offense are now pending in 
this district is not, under the présent circumstances, a sufficient reason 
for a refusai to issue warrants of removal. At the hearing an inquiry 
was made by the court whether the défendants claimed the right to a 
speedy trial of the indictments pending in this court, and whether 
they claimed that the right to such speedy trial would be unreasonably 
delayed by the removal ; but, though opportunity was offered, no such 
claim was made. 

There appears, therefore, no sufficient reason for denying the péti- 
tions for warrants of removal. Haas v. Henkel, 216 U. S. 462, 475, 
30 Sup. Ct. 249, 54 L. Ed. 569, 17 Ann. Cas. 1112. 

The pétitions for warrants of removal are granted. 



COOK V. IT.AGQ. 

Plstrict Court, S. D. New York. June 5, 1916.) 

Courts «©=350 — Takinq Dépositions — State Practice. 

Act Marcli 9, 1S92, c. 14, 27 Stat. 7 (Comp. St. 1913, § 1476), provides 
that. In addition to the mode of taking dépositions of witnesses In causes 
pending at law or In equlty In the District Court, It shall be lawful to 
take dépositions in the mode prescribed by the laws of the state in whlch 
the courts are held. Rev. St. § 803 (Comp. St. 1913, § 1472), provides for 
the taking of the testlmony of auy witness by déposition de bene esse when 
the witness lives at a distance of more than 100 miles from the place of 
trial, upon notice, before a notary public or other officiai named. In a 
suit to establish a trust in funds held by the défendant on the ground 
that the moneys were obtained by him through false représentations to 
complainant and other customers, complainant moved to take the déposi- 
tions of customers under the state practice. It appeared that by granting 
an open commission under state practice, whereby dépositions could be 
taken on written interrogatories, a considérable saving would be effeeted. 
Held that, as défendant, if not fully protected, could take the dépositions 
of the customers under section 863, the motion to take dépositions under 
the state practice should be granted. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 923; Dec. Dig, 
<S=3350.] 

CssFor other cases see same topic & KElbCTgUB^SJmj^ Key-Numbered Dlgests & Indezea 
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In Equity. Bill by EUsworth E. Cook against Jared Flagg. On 
motion by complainant to take déposition under the state practice. Mo- 
tion granted, 

Gilbert E. Roe, of New York City, for complainant. 
Martin W. Littleton, of New York City, for défendant. 

AUGUSTUS N. H AND, District Jndge. This is a motion to take 
the déposition of the complainant on his own behalf under the state 
practice in an equity suit which the complainant brings on behalf of 
himself and ail other customers of the défendant who might elect to 
become parties thereto for the purpose of impressing a trust upon the 
alleged balance of $200,000 in the defendant's hands. The complain- 
ant wishes to establish that certain moneys were obtained from him 
by the défendant, and desires to ask the défendant by written inter- 
rogatories certain formai questions to establish his résidence and citi- 
zenship in order to show the jurisdiction of the court, and likewise 
questions for the purpose of showing that complainant received cer- 
tain literature from the défendant containing alleged misrepresenta- 
tions. It is stated in the moving papers that complainant wishes to 
examine numerous other customers from whom défendant received 
moneys, in order to establish misrepresentations made to them, and 
hereafter expects to apply for such examination. It is provided by 
the United States Statutes : 

"That in addition to tlie mode o( taking tlie dépositions of witnesses in 
causes pending at law or equity in tlie District and Circuit Courts of tlie 
United States, it sliall be lawful to talie the dépositions or testiraoïiy of wit- 
nesses In the mode prescribed by the laws of tlie state In which the courts 
are held." Act March 9, 1892, c. 14, 27 Stat. 7 (Comp. St. 1913, § 1476). 

_ Section 863 of the Revised Statutes (Comp. St. 1913, § 1472) pro- 
vides for the taking of the testimony of any witness by déposition 
de bene esse when the witness lives at a distance of more than 100 miles 
from the place of trial upon notice beforc a notary public or certain 
other officiai named in the statute. This is the ordinary way of taking 
dépositions for use in the fédéral court. Judge Lacombe, in the case 
of Henning v. Boyle (C. C.) 112 Fed. 397, held that the method provid- 
ed for under section 863 of the Revised Statutes was simpler than the 
method provided for in the state practice, and refused to make an 
order that a commission issue. It does not appear, however, that the 
case before him was not an application for an open commission, and 
an examination of the files of this court establish that it was such an 
application. 

In the présent case there is likely to be a very considérable saving of 
expense in allowing open commissions for the examination of différ- 
ent customers, who may not hâve a sufficiently large claim in the fund 
in question to justify the expense of sending counsel to the varions 
distant places to take their dépositions orally. I think the application 
of the complainant is reasonable and should be granted. If the de- 
fendant shall finally ascertain that his rights are not sufficiently pro- 
tected by this method of examination, there is nothing, so far as I 
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know, to prevent him from calling any of the customers as witnesses 
on his own behalf under section 863 of the Revised Statutes. 
For the foregoing reason, the motion is granted. 



In re MARKOWITZ. 
(District Court, E. D. Pennsylvania. July 7, 1916.) 

1. Aliens iS=>6S — Nattjralization — Déclaration of Intention — Amekd- 

MENT. 

Though the déclaration of intention of one seeking naturalization is 
not filed witli tiie clerlv of the District Court as clerk, uevertheless the 
déclaration, where it erroneously stated the applicant's nationality, inay 
be ameuded on application to the court. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145; Dec. 
Dig. @=68.] 

2. Courts <g=390(l) — Décisions — Précédents. 

In the absence of a ruling by an appellate court, a former ruling of a 
fédéral District Court will thereafter be foUowed by the courts of that 
district. 

[Ed. Note.— Fori other cases, see Courts, Cent. Dig. §§ 313-315; Dec. 
Dig. <g=390(l).] 

In the matter of the pétition of Joseph Markowitz for citizenship. 
Sur hearing on pétition to amend déclaration of intention. Amend- 
ment allowed. 

Edwin Fischer, of Philadelphia, Pa., for petitioner. 
Thomas W. Shoemaker, of Philadelphia, Pa., Naturalization Ex- 
aminer, for the United States. 

DICKINSON, District Judge. [1] The fact is the petitioner, when 
he filed his déclaration of intention, was the subject of the King of 
Roumania. The déclaration as it appears of record refers to him as 
a subject of the Czar of ail the Russias. The applicant asks leave to 
amend his déclaration, so as to conform to the fact. The Bureau of 
Naturalization opposes the application on the ground of want of 
authority in the court. This is based upon the distinction that a 
déclaration of intention is no part of the record of the court. The 
déclaration, it is true, is made before and filed with the clerk of the 
court. He is, however, merely the person designated, and his officiai 
title is descriptive only. He receives the paper as the person desig- 
nated to receive it, and not as the clerk of the court. 

[2] The view urged has support in the rulings of a number of the 
District Courts. The opposite view présents the practical aspect of an 
error which should be corrected, and the convenient tribunal to make 
the correction is the court. This view also has support in the rulings 
of a number of the District Courts, among which is the court of this 
district. In the absence of a ruling by an appellate court, we regard 
the ruling made by this court as binding upon us, and allow the amend- 
ment, and an exception to the United States. 

(gssFor other cases see same topic & KBY-NUMBER ia ail Key-Numbered Digests & Indexes 
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CHICAGO & N. W. RY. CO. v. WIIXIAM S. STEIN CO. 

(District Court, D. Nebraska, Lincoln Division. February 17, 1015.) 

No. 114. 

Carbiers <©=3l96 — Cakriace of Goods — Fueight Charges — Défenses. 

lu an action by an Interstate carrier for freiirht cliarges, the shlpper 
cannot set olï a clalm for Injuries to the goods, for tlie freijiM can be pakl 
only in cash, and .«(nch set-offs would open the door to fraud aud dis- 
crimination. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ S79-S87; Dec. 
Dlg. (S=3l98.] 

At Lavv. Action by the Chicago & Northwestern Railway Company 
against the WilHam S. Stein Company, a corporation, which counter- 
claimed. On motion to strike eut the counterclaim. Motion granted. 

A. A. McLaughhn, for plaintiff. 

Tibbets, Anderson & Baylor, for défendant. 

THOMAS C. MUNGER, District Judge. This action was brought 
to recover for charges for freight transported in interstate commerce. 
The ansvver sets up a daim for damages accruing to défendant by rea- 
sôn of the négligence of the carrier in transporting articles in inter- 
state commerce. A motion has been presented by the railway company 
to strike out that part of defendant's answer, because it constitutes no 
défense in the plaintiff's cause of action. 

Under the acts of Congress relating to the transportation of inter- 
state commerce, as construed by the Suprême Court of the United 
States in Louisville & Nashville Railroad Company v. Mottlev, 219 U. 
S. 467, 31 Sup. Ct. 265, 55 L. Ed. 297, 34 L. R. A. (N. S.) 671, and in 
Chicago, Indianapolis & Louisville Railway Company v. United States, 
219 U. S. 486, 31 Sup. Ct. 272, 55 L. Ed. 305, the carriers cannot 
accept in payment for the transportation of interstate commerce any- 
thing but cash, and no contract, however fair, looking to the payment 
for such services by an exchange of commodities can stand. If a 
shipper may be permitted to set off, in an action for freight earned by 
the carrier, daims for damages which the shipper allèges that he has 
sustained the court must prevent the usual right to make compromises 
of such suits, and must undertake the impossible task of holding the 
carrier to diligence and good f aith in preparing and presenting its dé- 
fenses, in order to prevent the granting and receiving of rebates by 
insidious agreement between the parties with référence to the disposi- 
tion of the suit. 

The public policy evinced by the acts of Congress relating to inter- 
state commerce requires the déniai of the right to set off in such cases, 
leaving the shippers an independent action to enforce any rights that 
belong to them. 

The motion will be sustained. 

(3=>For otlier cases see same toplc & KBY-NUMBER lu ail Key-Numbered Digests & Inaexes 
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UNITED STATES v. ORR et al. 

(District Court, D. Riiode Island. July 7, 191G.) 

No. 89. 

1. COXSPIRACY (G=>4.'î(.j) iNDICTltENT — SuFFICIKNCY — OVERT ACTS. 

An iiidictuieiit ciiargiug a coiispiracy to defraud the United States of 
taxes on artiiieially colored oleomargariiie, whicli alleged tliat tlie con- 
.si)iracy included asapartof it intended renioval of tlie oleomargarine from 
tlie place of manufacture, and averred a removal, eontalns a sufllcient 
averment of overt acts ; it being unnocesiïary to allège that tbe con- 
spiracy was actually completed, or the government defrauded. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 89 ; Dec. Dig. 
®=>43(5).] 

2. CoMSPiRACY 13=27 — Offenses — Overt Acis. 

Only one overt act is essential to a conviction of a conspiracy to de- 
fraud the United States of taxes on artiflcially colored oleomargarine. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 38, 39; Dec. 
Dig. ®=:>27.] 

3. Conspiracy <g=3-13(5) — Indictment — Sufficiency — Surpltisage. 

As only one overt act is sutticicnt to support a conviction for cons])iracy 
to defraud revenue laws with relation to sale of colored oleomargarine, 
an iudictment alleging several overt acts is not deniurrable, because open 
to tlie objection that some of the allégations were surplusage. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 89 ; Dec. Dig. 
e=>43(5).] 

James S. Orr and Clarence H. Orr were indicted for conspiracy to 
defraud the United States internai revenue laws. On demurrer to the 
indictment. Demurrers overruled. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. 

Wilson, Gardner & Churchill, of Providence, R. I., for défendants. 

BROWN, District Judge. The indictment charges a conspiracy to 
defraud the United States of taxes on artiflcially colored oleomargarine. 
The défendants hâve demurred on grounds already passed upon and 
overruled by opinion upon a similar indictment, No. 77, reported in U. 
S. V. Orr (D. C.) 223 Fed. 220. They now make the additional point 
that : 

"The charge of the supposed conspiracy * * * Is not supported by any 
suliicient allégation of any act done by any party or parties to such con- 
spiracy to eiïect the object thereof." 

[1] Upon this point we need consider only the défendants' con- 
tention that those allégations of overt acts which relate to the removal 
of oleomargarine are insufficient, in that none of them shows that the 
removal was under such circumstances that the tax was due on the 
product removed. 

This contention is, in my opinion, unsound, and is not supported 
by the décision in Tillinghast v. Richards (D. C.) 225 Fed. 226. In 
that case it was held that certain of the so-called overt acts alleged 
to hâve been done in New York were not acts to efïect the purpose of 

<S=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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the conspiracy defined and charged in the indictment. The présent 
indictment, however, charges a conspiracy which inchides as a part of 
it the intended removal of the goods from the place of manufacture. 
An allégation that this was donc is a sufificient allégation of the doing 
of an act to effect the object of the conspiracy as defined and charged 
in the indictment. It is unnecessary to allège facts snowing that the 
scheme was actually completed, or that the United States was actually 
defrauded. 

[2, 3] While the allégation of overt acts is unnecessarily voluminous, 
as is usual in thèse cases, and while it may be doubtful if ail of the 
acts alleged can properly be regarded as overt acts, yet as only one 
overt act is essential, and as the indictment properly charges several, 
the indictment is not demurrable, even should other allégations be sub- 
ject to objection for insufficiency or as snrplusage. 

The demurrers are overruled. 



UNITED STATES v. ORR et al. 

(District Court, D. Rhode Island. July 7, 1916.) 

No. 98. 

1. Internal Revenue <S=>47 — Indictment — Supfigienct. 

Oleomargarine Act Aug. 2, 1886, e. 840, § 8, 24 Stat. 209, as amended 
by Act May 9, 1902, c. 784, § 2, 32 Stat. 194 (Comp. St. 1913, § 5977), dé- 
clares that not only shall one who complètes the whole process of manu- 
facturing for sale, includlug the use of artificial coloration, but one who 
adds artificial coloration to oleomargarine manufactiired by others and 
disposes of it in violation of the act shall be deeined a manufacturer. 
Section 8, as amended by section 3 of the act of 1902 (Comp. St. 1913, § 
6220), imposes a tax of 10 cents a pound on oleomargarine other than that 
free from artificial coloration, while section 17 (section 6229) provides for 
the punishment of any person engaged in the business of manufacturing 
oleomargarine, who defrauds or attémpts to defraud the United States 
of a tax. Held that, as it is reasonable for the statute to déclare any 
person who adds artificial coloration to be a manufacturer of oleomar- 
garine, an indictment charging In the language of the statute that de- 
fendants as manufacturers of artlflclally colored oleomargarine defraud- 
ed the government of its revenues is not bad, because not specifying 
whether défendants merely added artificial coloration or manufactured 
the whole product. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 144- 
150; Dec. Dig. ©=547.] 

2. Indictment and Information <S=382— Sitfficiency — Principals. 

An indictment charging défendants wlth defrauding the United States 
of taxes on artlflcially colored oleomargarine, which alleged that they 
carried on their bu.siness under a corporate uame, but treated them as 
principals, is not bad as faillng to charge them as principals. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§ 225 ; Dec. Dig. <S=>82.] 

James S. Orr and Clarence H. Orr were indicted for violating the 
Oleomargarine Act, and for defrauding the United States of taxes on 

@=»For other cases see same topic & KBY-NUMBBR in ail Key-Numberei3 Digests & Indexes 
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artificially colored oleomargarine. On demurrers to indictment. De- 
murrers overruled. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. 

Wilson, Gardner & Churchill, of Providence, R. L, for défendants. 

BROWN, District Judge. This is an indictment for violation of 
section 17 of the Oleomargarine Act, and for defrauding the United 
States of taxes on artificially colored oleomargarine. 

[1] As was pointed ont in United States v. Orr (D. C.) 223 Fed. 
222, the fraud punishable under section 17 is only that committed by 
"any person engaged in carrying on the business of manufacturing 
oleomargarine." Section 3 of the Oleomargarine Act of August 2, 
1886, as amended by section 2 of the act of May 9, 1902, defines who 
shall be deemed or held to be a manufacturer of oleomargarine. The 
term applies, not only to one who complètes the whole process of 
manufacture for sale, including the use of artificial coloration, but to 
one who adds artificial coloration to oleomargarine manufactured by 
others, and sells or dispcees of it as specified in the act. 

By section 8 of the act of August 2, 1886, as amended by section 3 
of the act of May 9, 1902, there is imposed a tax of 10 cents per 
pound upon oleomargarine other than that free from artificial colora- 
tion that causes it to look like butter of any shade of yellow, which 
shall be manufactured and sold, or removed for consumption and use ; 
such tax to be paid by the manufacturer. The tax is payable by the 
manufacturer, whether he be one who complètes the product by adding 
artificial coloration to oleomargarine made by others, or one who adds 
it to oleomargarine wholly of his own production. 

The first point on demurrer is : 

"The défendants are not sufflciently charged as manufacturers of oleomar- 
gai'ine as defined by Act Aug. 2, 1886, as amended." 

It is contended that it is essential that the indictment should indicate 
whether the défendants manufacture by adding coloring matter to 
oleomargarine made by others, or add it to oleomargarine made en- 
tirely by themselves. 

I am of the opinion that the indictment is sufficient to apprise the 
défendants that the government may ofïer testimony as to either or 
both ways of carrying on the business of manufacturing, and of giving 
to the product the artificial coloration which makes it taxable at 10 
cents per pound. 

It is no undue extension of the term "manufacture" to niake it ap- 
ply to the addition of artificial coloration as the final step in completing 
the product taxable at 10 cents per pound, as well as to cover its ad- 
dition in connection with other processes of producing the product. 
It is not unreasonable in a statute imposing a tax upon an artificially 
colored, as distinguished from an uncolored, product to treat the step 
by which the article is given the characteristic color which makes ft 
subject to the spécial tax as manufacture of the taxable product, ir- 
respective of other steps in the process. See Burdick v. Dillon, 144 
Fed. 737, 741, 742, 75 C. C. A. 603. The coloring of the article is not 
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in itself the means of defrauding the United States, but only a step 
towards liability to the payment of spécial taxes. 

The défendants are sufficiently charged in the language of the stat- 
ute as persons engaged in carrying on the business of manufactiiring 
oleomargarine ; and the statute, by its définition of the term "manu- 
facturer," removes any uncertainty as to the meaning of that term 
under the law. That under this allégation the government may show 
that the défendants produced the taxable product by adding coloring 
matter to uncolored oleomargarine made by others, as well as to that 
made by themselves, does not make the charge uncertain or indefinite. 
There is no reason why the government should be restricted to either 
class of évidence in showing that the défendants are manufacturers. 
In fact, it may be possible for the government to prove that a défend- 
ant is a manufacturer within the terms of the statute by showing that 
he used coloring matter to produce colored oleomargarine, though un- 
able to show whether the rest of the process of manufacture was per- 
formed by him or by others. The ultimate fact to be proved is charged 
with requisite certainty ; and the first ground of demurrer must be 
overruled. 

[2] The second point relates to counts 13 to 24, inclusive, and is 
that the défendants are not properly charged as principals, under ei- 
ther section 17 of the Oleomargarine Act or section 332 of the Crim- 
inal Code (Act March 4, 1909, c. 321, 35 Stat. 1152 [Comp. St. 1913, 
§ 10506]), and that the décision in U. S. v. Orr (D. C.) 223 Fed. 222, 
is applicable to thèse counts as well as to the counts then before the 
court. But in the présent counts there is no allégation, as in that case, 
that the défendants carried on the business in "their said several ca- 
pacities" as officers of a corporation. They are hère charged indi- 
vidually as principals, though it is also alleged that they carried on 
business in the name of the Narragansett Dairy Company. The sec- 
ond point must be overruled. 

The third point relates only to the thirty-seventh count. I am of 
the opinion that the nonpayment of the tax at the time of sale is suf- 
ficiently alleged, and that the indictment is not demurrable on this 
ground. 

The demurrers are overruled. 
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GLOVER et al. v BRADLEY et al. 

(Circuit Court of Appeals, Fourtli Circuit. May 2, 191G.) 

No. 1406. 

1. Partitio:^ cg:=3l09(l) — Parties — Sale — Title of Puecitaker. 

Wiiere eontin.a'ent remainclernien were not made parties to a partition 
suit, tliough the life tenants were, a sale of the lancl l'or partition dis- 
poses only of tlie life estâtes, and does not carry the fee. 

[Ed. Note.- — For other cases, see Partition, Cent. Dig. §§ 375, 370, 3S7; 
Dec. Dig. ©=109(1).] 

2. REifAiNDERs <s=3l6 — Sale of Land Subject to Remaindermen- — Autiior- 

iTY OF Court. 

A sale of land by order of court in a suit to wliich the remalndernien 
In being were parties is binding on ail contingent remaindermen. 

[Ed. Note.— For other cases, see Remainders, Cent. Dig. § 11 ; Dec. 
Dig. <S=>1C.] 

3. Remainders <s=>16 — Sales — Unautiioeizbd Saxe — Ratification. 

A testator devised interests in lands to his children, devislng a life es- 
tate to his daughters, with remainder to their issue, and remainders over 
In default of issue. In a suit to which the daughters were parties, thougb 
the remaindermen In belng were not, the lands were ordered sold for par- 
tition. Aftei- the sale, the exécuter, who bouglit in the lands and resold 
them at a profit, brought a suit against the cliildren, life tenants and con- 
tingent remaindermen, setting forth the existence of the fund, his désira 
to distribute it among the heirs, and praying a construction of the will. 
Uchl, that as the fund had taken the place of the laud, and as the re- 
maindermen in being were made parties, and the court might bînd con- 
tingent remaindermen by its deeree, it could in such proceeding ratify the 
original sale and vest the title in fee in the exécuter, though his original 
purchase gave hlm only a life esta te. 

[Ed. Note. — For other cases, see Remainders, Cent. Dig. § 11; Dea Dig. 
<S=16.] 

4. Evidence iS=>82 — Presumptions — .Tudicial Proceedings. 

In such case, where the law required that the proceedings be heard in 
open court, it will be presumed, notwitli standing a consent that the de- 
eree should be made at chambers, that it was niade in open court. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 104; Dec. Dig. 
<S=82.] 

5. Estoppel <©=';i7 — Aftee-Acquibed Title. 

ïhough the purchaser from tlie exécuter was not made a party, the ex- 
ecutor's title, having been perfected, inured to the benefit of the pur- 
chaser ; no relief against him being sought. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. §§ 91-98 ; Dec. Dig. 
<S=»37.] 

6. Attobnet and Client <©=101(1) — Autiiokity of Attobnet — Consent 

Jtjdgments. 

Consent of ceunsel to orders and judgnients made in the progress of a 
cause aud intended to promote the interest of his client is binding on the 
client ; a compromise settlement made in good faith by counsel, though 
the client is an infant, when sanctioned by the court and embodied in a 
deeree, being binding. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 209- 
213, 216; Dec. Dig. «ï=>ioi(l).] 

(g=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Djgests & Indexes 

233 F.— 46 
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7. Attokney and Client ®=5l01(l)— Autiiority of Attornet — Release op 
Claim. 

An attorney caiinot release liis eUent's claini, exoept upon full pay- 
meiir. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 209- 
213, 216; Dec. Dig. <ê=»101(1).] 

S. Attorney and Client ®=3l01(l) — Auttiobity or Attokney — Disclatmee. 
An attorney lias uo gênerai power to exécute a retraxit or dlsclalmer, 
or otherwi.se bind liis client by the surrender of his rights. 

[Ed. Note. — For otlier cases, see Attorney and Client, Cent. Dig. §§ 200- 
213, 21C ; Dec. Dig. ®=3l01(l).] 

9. Attokney and Client ©=385 — Autiiority op Attorney — Infants. 

Au attorney wlio is representing interests antagonistlc to infant clients 
cannot give bindiug consent to a decree against tlie infants, and a decree 
based ou such consent is invalid. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. % 137 ; 
Dec. Dig. <©=385.] 

10. Infants <S=>107^ — Consent Decree — Vaudity. 

Where, in a proceeding to wliich infants were parties, the court, after 
refereuœ to a master, rendered a decree, it will be upheld, and is bindlng 
on the infants, thoiigh there was a stipulation that such decree might be 
entered by consent at chambers, for the decree was based on the action of 
the court, and not the consent, which was not bindiug on the infants, be- 
Ing signed by thelr attorney, who was representing interests autagonlstic 
to them. 

[Ed. Note. — For other cases, see Infants, Cent. Dig. § 308; Dec. Dig. 
<g=107.] 

Appeal from the District Court of the United States for the East- 
ern District of South Carolina, at Charleston; Henry A. Middleton 
Smith, Judge. 

Suit by Eunice Glover and others against Peter B. Bradley and an- 
other. From a decree for défendants, complainants appeal. Affirmed. 

W. B. Gruber, of Walterboro, S. C, and James Simons, of Charles- 
ton, S. C. (Howell & Gruber, and Fishburne & Fishburne, ail of Wal- 
terboro, S. C, Edward W. Hughes, of Charleston, S. C, and Claude 
E. Sawyer, of Aiken, S. C, on the brief), for aj^pellants. 

George F. Von Kolnitz, of Charleston, S. C, George F. Von Kol- 
nitz, Jr., of Spartanburg, S. C, and J. M. Moorer, of Walterboro, 
S. C. (Padgett & Moorer, of Walterboro, S. C, on the brief), for ap- 
pellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The complainants,. contingent remainder- 
men under the will of l3r. John O. Glover, late of Colleton county, 
S. C, brought this suit to hâve declared invalid as a cloud upon their 
title the claim of Peter B. Bradley and Robert S. Bradley to 3,230 
acres of land devised by Dr. Glover. The défense is that W. K. Ryan, 
trustée, under whom the Bradleys claim, acquired the interest of ail 
the devisees under the will, including contingent remaindermen, by 
virtue of proceedings in the court of common pleas for Colleton coun- 
ty to which the contingent remaindermen were parties. The District 
Court, holding that the complainants were barred by the proceedings 

(S=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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and tliat défendants had a good title against them, dismissed the bill. 
The clauses of the will pertinent to the issue are as follows : 

"Fourth. AU the rest and residue o( my estate of every klnd and descrip- 
tion, and wherever the same may be I give, devise, and be<iueath to my wife, 
Margaret A. Glover, and my children, James Bowman Glover, Annie Ellza 
Glover, Cathtirine Clara Paul Glover, Mary Maria Glover, aud Florence Spen- 
cer Glover aud any other chlld or children, that I may leave llving at my 
death, to be equally divided among tliem share and share alike equally ; the 
Issue of any deceased chlld, that may hâve dled in the meantime leaving is- 
sue then living, to represent the ancestor and take per stirpes. 

"Flfth. The property hereby glven to niy danghters, I give, devise, and be- 
queath unto them and each of them, durlTig the iiatural life of eacli, and no 
longer, absolutely free froin the debts, contracts and engagements of any hus- 
band elther of them may marry, and froni and after the death of either of my 
daughters, I give, devise and bequeath, the property glven to sueh daughter, 
to be equally dlvlded among lier issue then living, the issue of any deceased 
child of my said daugliter that may bave dled in the meantime, leaving issue, 
then living, to represent the ancestor, and take per stirpes. But should either 
of ray aforesaid children, die without leaving issue then living, then and in 
that case, I give, devise and bequeath the property hereby given to such, to be 
equally divided, among my survlving children, the issue of any deceased cbild 
then living to represent the parent m said partition and take per stirpes. 

"Sixth. I will and direct that ail of my estate remainlng after payment of 
debts be kept together under the management of my wife, Margaret A. Glover, 
subject nevertheless, to the supervision of my executore, and the net income 
thereof, appropriated, to the maintenance and éducation of my children and 
support of my wife, and I hereby give to and confer on my executors, am- 
ple power to control and manage my estate, whenever in tlieir opinion it be- 
comes necessary for them to do so, to préserve the property, and to maintaln 
and educate my children and support my wife: Provided always, neverthe- 
less, that as each of my said children arrives at the âge of twenty-one years. 
or marries, that then my said executors shall deliver thelr portion hereby 
given to sueh child, to him or her, as tlie case may be. • • * " 

The widow, having elected to take dower, forfeited under the terms 
of the will the devise to her, and the property covered by it passed 
to the children of the testator in the same proportion and under the 
same limitations as the direct devises to them. 

No question is made of the correctness of the finding of the Dis- 
trict Court that each daughter of the testator took an estate for life in 
the undivided interest devised in paragraph 4 of the will, with a con- 
tingent remainder to her issue living at her death, or in default of 
issue to the remaining children of the testator. The complainants as 
children of the daughters are therefore contingent remaindermen. 

[1] On January 29, 1879, James B. Glover, a son, and Annie E. V. 
Glover, a daughter of testator, brought a suit in the court of common 
pleas against the other daughters for partition and sale of 4,527 acres 
of land. The complaint alleged that the children of Dr. Glover were 
"entitled to one undivided fifth each in fee in said estate," that the 
debts were inconsiderable, and that the land was yielding no income. 
Although there were living children of the daughters, none of them 
were made parties. The allégation in the complaint that the daugh- 
ters took a fee under the will indicated that it was intended to sell the 
fee and that it was supposed to be unnecessary to make the grand- 
children of testator parties. The cause proceeded regularly, with the 
resuit that at a sale made by the order of the court the land was pur- 
chased by B. F. Davis for $7,350. The purchaser having failed to 
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comply, James S. Glover purchased it at a resale ordered by tlie court 
for $2,500. Title was made by the sheriff December 14, 1880, and the 
sale was confîrtned November 18, 1881, but the disposition of the pur- 
chase money does net appear. On the day of the confirmation James 
S. Glover conveyed to W. K. Ryan, trustée, ail of his purchase ex- 
cept two tracts, aggregating in arca 327 acres, for the considération 
of $9,900. Through successive deeds the title of James S. Glover 
under the judicial sale was finally acquired by Wm. L,. Bradley by deed 
from the Rose Phosphate Comjmny dated May 4, 1887, for the ex- 
pressed considération of $24,000. The défendants Peter B. Bradley 
and Robert S. Bradley acquired the title of Wni. L. Bradley by devise. 
It is évident that, if there had been nothing else, the Bradleys would 
own only the life estate of the children of Dr. Glover, subject to the 
rights of the complainants as contingent remaindermen. 

[2, 3] This brings us to the considération of the effect of the orders 
of the court in a later suit. On December 1, 1881, Henry G. Glover 
and James S. Glover, as executors of the will of John O. Glover, 
brought suit against the children, life tenants, and the grandchildren, 
contingent remaindermen, under the will of Dr. Glover. The scope 
of the suit as indicated by the complaint is important in determining 
the effect of the orders of the court made in this cause. The com- 
plaint sets out the former suit for partition ; the sale of the land for 
$2,500; the insufficiency of the fund to pay the debts of the estate 
amounting to $3,500; the sale by James S. Glover of the land to W. 
K. Ryan, trustée, for $9,900, and his désire to turn over the profit 
on tlie sale to the legatees and devisees under the will of Dr. Glover, 
after the payment of debts, reasonable compensation to him, and the 
expenses of the administration; the embarrassment of tlie executors 
in the distribution of the surplus, "the said will being uncertain and 
seemingly contradictory in its terms ;" the riglit of the executors to 
the aid of the court in interpreting the will and deciding vvhether the 
children of testator are entitled to hâve their portions turned over to 
them on their arriving at the âge of 21 years, or marrying, or whether 
there is a limitation over to their issue. The prayer was as follows : 

"Wherefore plaintiffs demand the judgment of this honorable court, whether 
they ean deliver the portions to the children of testator, on their arriving at 
the âge of 21 years, or marrying, or whether there is a limitation over to their 
issue, and for such other relief as is stated in said complaint as may be just." 

The infant remaindermen answered by guardian ad litem, submitting 
their rights to the court. The son and daughters of testator alleged in 
their answers that, having arrived at the âge of 21 years, they were 
entitled to hâve the funds in the hands of the executors paid over to 
them under the sixth clause of the will, which provided : 

"That as each of my said children arrives at the âge of twenty-one years, 
or marries, that then my said executors shall deliver the portion hereby glven 
to such child to him or her as the case may be. * • * " 

The spécial master to whom the issues were referred made a re- 
port on January 23, 1882, in which he finds that the lands, though 
previously very valuable, had been rendered almost valueless by the 



GLOVER V. BRADLET 725 

results of the war ; that the executors had with difficulty paid the taxes ; 
that but for the advances made by James S. Glover, one of the execu- 
tors, the lands would hâve been sacrificed, leaving debts unpaid ; that 
James S. Glover had been at much expense and trouble to resell the 
îand for $9,900, and should be allowed additional compensation of 5 
per cent. 

On the issue of the construction of the will made by the pleadings 
the master reported : 

"ïhat item sixth of the will of Jolm O, Glover confers on the executors of 
his estiite umple power topay over to each of his said ehildren, as eacli arrives 
at tlie âge of twenty-one yearti, or marries, the portions glveu theiu hy the 
will." 

Accordlngly he recommended that the net balance arising from the 
sale of the lands be turned over to the ehildren of Dr. Glover, and that 
the sale made to James S. Glover, and by him to W. K. Ryan, trustée, 
be confirmed. The report was confirmed on the same day. 

This récital of the proceedings shows plainly that the judicial sale 
to James S. Glover was understood as a sale of the fee in the Iand, 
and not merely of life estâtes ; that James S. Glover, by his deed to 
Ryan, trustée, intended to convey the fee; and that he brought the 
proceeds into court to represent the Iand, and not life estâtes in it. 
The acceptance of the court of the fund as the représentative of the 
Iand is equally plain. This dealing of the court with the fund, and 
the disposition of it as the représentative of the Iand, with ail parties 
interested, including the contingent remaindermen, before it, neces- 
sarily implied récognition and confirmation of the sale as a convey- 
ance of the interest of ail concerned. The order of the court confirm- 
ing the sale was therefore only the expression in definite form of what 
the court did by implication when it undertook to pass on the rights of 
ail the parties to the fund which had been brought into court as the 
prOceeds of the sale of the Iand. 

It is not disputed that a sale of Iand made by the order of the court 
in a suit to which the remaindermen in esse were parties would be bind- 
ing on ail contingent remaindennen. Bofil v. Fisher, 3 Rich. Eq. (S. 
C.) 1, 55 Am. Dec. 627; Bouknight v. Brown, 16 S. C. 155, Powers 
v. Bullwinkle, 33 S. C. 293, 11 S. E. 971; Smith v. Winn, 38 S. C. 
188, 17 S. E. 717, 751 ; Hunt v. Gower, 80 S. C. 80, 61 S. E. 218, 128 
Am. St. Rep. 862; Harris v. Harris, 86 S. C. 409, 68 S. E. 628. The 
power of the court to make a sale connotes the powers to confirm a 
sale already made without sufficient authority. The rights of ail par- 
ties in such case are transferred from the property to the fund, which 
the court disposes of according to its conceptions of their rights and 
interests. Smith v. Winn, supra. 

[4] The objection that the order could not be made at chambers is 
without foundation in fact. The presumption is that the order was 
made in open court. The consent that it should be made at chambers 
does not imply that it was so made. It is presumed that the judge 
would hâve refused to hear the cause at chambers, if the law required 
it should be heard in open court. Ex parte Pearson, 79 S. C. 302, 60 
S. Ë. 706. 
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[5] The failure to make W. K. Ryan, trustée, the purchaser from 
James S. Glover, a party, does not afïect the force of the decree against 
the remaindermen. James S. Glover was a party, and the decree of 
the court operated as confirmation of the sale to him and his action 
thereunder. The sale by Glover to Ryan, trustée, was an incident of 
Glover's purchase, and the profit paid by Ryan was an inducement for 
the confirmation of the sale to Glover, ïaut it was not necessary to the 
confirmation of the sale to Glover that Ryan should be before the 
court. Looking at the matter in another way: James S. Glover had 
brought the fund into court as the représentative of the land, and Ryan 
had paid the money for what was intended by him and Glover as the 
conveyance of the fee. There was nothing that the court could re- 
quire of Ryan. It might hâve been important to him to be a party, so 
that in case the court refused to receive the money and confirm the 
sale to Glover, on which his title depended, he could hâve asked that 
the money be refunded ; but his absence from the case as a party, or 
the loss of his money, could not hâve injuriously affected the remain- 
dermen, for no relief was sought against him. 

[6-10] Again, it is contended that the decree was taken by consent, 
and cannot hâve the eiïect of an adjudication of the rights of the in- 
fant contingent remaindermen. Varying constructions of consent de- 
crees hâve been given by the courts. In South Carolina the gên- 
erai rule is settled by the following language used in Edgerton v. Muse, 
2Hill'sEq. 51: 

"Be this, however, as it may, I tUnk the court must exercise the right of 
correctiiig its decrees in ex parte cases aud cases by consent, so long as they 
remain unexecuted. For although they purport to be the act of the court, 
and as such hâve légal effeet, yet in point of fact they are the mère act of 
the parties. Neither the facts nor the law can be said to be judicially as- 
certained in such a proceeding. The only restriction upon the exercise of this 
power ought to be the exécution of the decree. It is then that the decree ought 
to be regarded as final, and to be an estoppel between ail parties and privies. 
It then has the force of a judgment, by either vesting or divesting rights; 
and also by operating as authority to ofHcers of the court acting under It, and 
as title to purchasers M'ho may buy under it. This restriction guards the 
power against ail possible abuse." 

In this case the answers of the daughters of the testator and the 
answers of the infants were signed by the same counsel, although their 
jnterests were antagonistic. Appended to the decree is a consent "to 
this order and that it be granted at chambers," signed by the counsel 
who put in the answers. The decree was intended to bar any claim of 
the infants to a contingent interest in the land. 

Consent of counsel to orders and judgments made in the progress 
of a cause and intended to promote the interest of his client is binding 
on the client. Ex parte Jones, 47 S. C. 393, 25 S. E. 285 ; Dixon v. 
Floyd, 7î S. C. 202, 53 S. E. 167. And a compromise settlement made 
in good faith by counsel, even if the client be an infant, when sanc- 
tioned by the court and embodied in a decree, is binding. Thompson 
V. Maxwell, 168 U. S. 451, 18 Sup. Ct. 121, 42 L. Ed. 539. But an 
attorney has no authority to exécute a release of his client's claim, ex- 
cept upon full payment. Gilliland v. Gasque, 6 S. C. 406. Nor has an 
attorney the power, except under spécial authority, to exécute a re- 
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traxit or disclaimer, or otherwise to bind the client by tlie surrender 
of his rights ; for a retraxit, or disclaimer, or other form o£ a surren- 
der, being in the nature of a release, must be made by the party him- 
self. Dickerson v. Hodge, 43 N. J. Eq. 47, 10 Atl. 111 ; Thompson v. 
Odum, 31 Ala. 108, 68 Am. Dec. 159; Gorham v. Gale, 7 Cow. (N. 
Y.) 739, 17 Am. Dec. 549; Hallack v. Loft, 19 Colo. 74, 34 Pac. 568; 
Coates V. Santa Fé Ry. Co., 15 Ariz. 25, 135 Pac. 717; Turner v. 
Fleming, 37 Okl. 75, 130 Pac. 551, 45 L. R. A. (N. S.) 265, Ann. Cas. 
1915B, 831 ; Forest Coal Co. v. Doolittle, 54 W. Va. 210, 46 S. E. 238. 
In Kingsbury v. Buckner, 134 U. S. 650, 10 Sup. Ct. 638, 33 E. Ed. 
1047, it was held that a guardian ad litem himself has no power to 
bind an infant by consenting to surrender his rights. 

We think it follows that, if the decree in this case could be consid- 
ered as entered against the infants by virtue of consent of counsel, it 
would not be binding, because it would dénote a surrender of the rights 
of the infants without investigation by the court. Regarded as a con- 
sent decree, it would be invalid against the infants for the additional 
reason that the counsel who signed the consent represented the daugh- 
ters of the testator, who were antagonistic in interests to the infants, 
and therefore could not represent them. White v. Joyce, 158 U. S- 
128, 15 Sup. Ct. 788, 39 E. Ed. 921. 

But the decree cannot be referred to the consent. Without respect 
to consent it is always the duty of the court to make careful inquiry 
as to the rights and interests of the infants before adjudicating them; 
and the presumption is that the court has discharged this duty. Thomp- 
son V. Maxwell, supra. The presumption in this case is not necessary, 
however, for it affirmatively appears from the record that the court 
ordered a référence to the master, and that there was a f ull report by 
him on both the law and the facts involved. The decree was in terms 
based on this report, and not on consent, and was therefore binding on 
the infants. 

The complaint in the proceedings under review was inartificially 
drawn, there are irregularities in the conduct of the cause, and the de- 
cree of the court was erroneous ; but, with ail necessary parties before 
it under pleadings which necessarily involved the récognition and con- 
firmation of the sale and the substitution of the fund for the land, the 
court after investigation adjudicated the rights of the children and 
grandchildren of the testator and decreed that the fund should be paid 
to the son and daughters of Dr. Glover. This decree necessarily con- 
firmed the sale to James Glover against any claim of the complainants. 

Affirmed. 
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MeFARLAND y. CUKTIN. 

^Circuit Court of Appeals, Fomtli Circuit. May 2, 191C.) 

No. 1408. 

1. Attoiîsey and Client <S=101(1) — Autiiority of Attorsey — Disclaimek. 

Without spoeial autiiority, an attoniey caniiot «itcr a disclaimer tor 
his client. 

[Ed. Note.— For otlier cases, see Attoniey aiid Client, Cent. Dig. §§ 20'J- 
213, 210 ; Dec. Dlg. <®=î101(1}.] 

2. JUDGMENT <Ê=3461(1)— SUITS TO VACATE BUBDEN OF PKOOF. 

On a bill to vacate a judgineut In ejectment, based ou a disclaimer flled 
by an attoniey purporting to aet for complaiimnt, tlie défendant in. eject- 
ment, coiuplalnant lias the burden of proof. 

[Kd. Note. — For otlier cases, see Judgment, Cent Dlg. § 802 ; Dec. Dlg. 
©=3401(1).] 

3. Judgment <î=401(3) — Settino Aside— Autiiority of Client— Bvide.n-ce— 

suitticiency. 

In a suit to set aslde a judgment in ejectment, based on a diseluliner 
flled by an attorney purporting to represent conii)lalnant, the défendant 
in ejectment, évidence hcld insutlicient to sbow- tbat complainant au- 
tliorized the attorney to file the disclaimer, or ratified the filing. 

[Ed. Note. — l'or other cases, see Judgment, Cent. Dig. § 895; Dec. Dig. 
<S=>401(3).] 

4. EsTOPPEL ©=368(2) — ^Autiiority of Ait'orney — Disclaimer. 

Where an instrument flled by an attoniey purportllig to represent com- 
plainant, the défendant in ejectment, was in the ejectment action treated 
as a disclaimer, it will bo so treated in a suit to sot aslde the judgment 
iu ejectment, and the attorney's autiiority cannot be upheld on the groniid 
that the instrument was a niere statenient of facts. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. §§ 16C, 100; Dec. 
Dig. <S=36S(2).] 

5. Ejectment <S=325(2) — Judgment- — Eigiit To. 

A plaintifC iu ejectment is not eutitled to judgment in his favor because 
defendant's title bas been forleited to the state. 

[Ed. Note. — For other cases, see Ejectment, Cent. Dig. § 100 ; Dec. Dig. 
©=>25(2).] 

6. Courts ©=509 — Fédéral Court— Jurisdiction — Vacating State Court 

Judgment. 

Where, in ejectment against complainant, thon défendant, who was not 
a citizen of the state in which the land was located and action was had, 
judgment was rendered against hiin on a disclaimer filed without autiior- 
ity, complainant may sue in the fédéral court to vacate the judgment in 
ejectment, without making any motion for that relief in the state court ; 
a bill in equity beiug the appropriate remedy to vacate a judgment for 
iiiatters dehors the record, as the want of autiiority to flle the disclaimei', 
and the state court never having had jurisdletion to enter the judgment. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1304-1371 ; Dec. 
Dig. ©^ôOO.] 

Appeal from the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Bill by J. E. McFarland against George W. Curtin. From a decree 
dismissing the bill, complainant appeals. Reversed. 

<Êc:3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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James S. McCluer, of Parkersburg, W. Va. (McCluer & McCluer, 
of Parkersburg, W. Va., on the brief), for appellant. 

W. E. Haymontl, of Sutton, W. Va. (Haymond & Fox, of Sutton, 
W. Va., on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. The above-named appellant, plaintiff be- 
low, who clainis to be the owner of a tract of land of some 500 acres 
in Webster county, W. Va., sold the timber thereon, in May, 1902, to 
Ross F. Stout and two others, who soon afterwards began cutting the 
sarae. Thereupon the défendant, Curtin, who also claims ownership 
of this tract, or some part of it, brought suit in the circuit court of 
Webster county against Stout and his associâtes to restrain the cutting 
opérations which they had commenced, and obtained a temporary in- 
junction. McFarland, who lived in Pennsylvania, was not made a 
party to this suit, but presently came in by pétition, setting up his ti- 
tle, asking to be made a défendant, and adopting the answer which the 
other défendants had filed. Later, upon the pleadings in the suit and 
dépositions , of the parties, a motion was made to dissolve the injunc- 
tion. This motion was overruled. The défendants took an.appeal to 
the Suprême Court of Appeals of West Virginia, which reversed the 
lower court and remanded the case, "with directions to disniiss the 
plaintiff's bill unless good cause is shown to the contràry." Curtin v. 
Stout, 57 W. Va. 271, 50 S. E. 810. As appears from the reported 
opinion, the reversai was upon the ground that a court of equity will 
not enjoin the cutting and removal of timber when there is a conflict 
of title to the land and the parties sought to be enjoined are solvent, 
as was found to be the fact in this case. The mandate of the Suprême 
Court was docketed in Webster county in May, 1905, and plaintiff as- 
serts that he never knew, until shortly before this suit was commenced, 
that anything furthcr had ever been donc in the cause. 

In this litigation, at least down to the time when the motion to va- 
cate the injunction was denied, plaintiff was represented by H. C. 
Thurmond, an attorney of W'ebster Springs ; but for the purpose of 
prosecuting the appeal he employed a lavvyer by the name of Bran- 
non, who then took charge of the case, though it appears that Thur- 
mond continued as attorney of record and assisted in the préparation 
of the brief. 

In June and July, 1905, and prestimably bccause of the décision of 
the Suprême Court of Appeals in the e(|uity suit, Curtin brought two 
actions at law against the same parties, including .\lch"'arland — one an 
action in ejectment to recover the land in dispute, and the other for 
damages on account of timber eut before the injunction was granted. 
Process was issued in both actions, but no effort seems to hâve been 
made to serve the same on McFarland, either personally or by pub- 
lication, and he allèges that he never heard of the suits until long aft- 
erwards. 

After beginnin? thèse actions at law, and on the last day of July fol- 
lowing, Curtin filed an amended bill in the equity cause, setting tip the 
tact that he had begun an ejectment suit to establish his title to the 
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land, and obtained another injunction. The amended bill was there- 
upon remanded to rules, with leave to sue out process and mature for 
hearing. Process was issued accordingly, but no service was ever had 
upon McFarland, either in person or by publication, and apparently 
as to him the cause is still pending. Nothing further appears to hâve 
been donc in the law actions until January 10, 1906, when Thurmond, 
purporting to act as attorney for the défendants in the ejectment suit, 
filed a disclaimer of title to the lands described in the déclaration, and 
the case was continued. On October 3, 1906, judgment was entered in 
this suit, reciting the disclaimer "heretofore filed," and awarding to 
Curtin the lands he sued to recover. 

As already indicated, the plaintiff avers that he had no knowledge 
of the filing of the amended bill in the equity cause, and never knew or 
suspected that the actions at law had been brought, until discovery 
was made early in September, 1910, as he testified, by the attorneys 
employed by him to examine the title with a view to selling the prop- 
erty. Within 60 days or thereabouts this action was commenced, the 
main object of which is to set aside the judgment entered in the eject- 
ment suit in favor of Curtin. There was a demurrer to the bill, which 
was overruled ; but dismissal was ordered on final hearing, and plain- 
tiff appealed to this court. His right to the relief sought is based upon 
the contention that the action of Thurmond in filing the disclaimer, 
on which judgment was entered, was wholly without his authority or 
assent, at the time or afterwards, and that therefore as to him the 
disclaimer and judgment, with ail subséquent proceedings in the case, 
should be set aside and held for naught. The answer dénies that Thur- 
mond acted without authority and asserts the validity of the judgment. 

[1] We need not refer to acts of an attorney which will ordinarily 
bind his client, though done without the client's knowledge or consent, 
since the law is well settled that an attorney cannot, in a case like this, 
file a disclaimer or retraxit unless he is specially authorized to do so. 
As we hâve just had occasion to say in Glover v. Bradley, 233 Fed. 
721, C. C. A. , decided May 2, 1916: 

"But an attorney lias no authority to exécute a release of lils client's claim 
except upon full paynient. (îllliland v. Casque, 6 S. C. 406. Nor has an at- 
torney tlie power, except under spécial authority, to exécute a retraxit or dis- 
claimer, or otherwise to bind the client hy the surrender of his rights; for 
a retraxit or disclaimer, or other torm of a surrender, belng in the nature of 
a release, must be made by the party hlniself. Dickerson v. Hodge, 43 N. 
J. Ii(j. 47, 10 Atl. 111 ; Thompson v. CKlum, 31 Ala. lOS. (!S Aui. Dec. 159 ; Gor- 
ham V. Gale, 7 Cow. (N. Y.) 739, 17 Am. Dec. .540 ; Hallack v. Loft, 19 Colo. 
74, 34 Pac. 568; Coates v. Santa Fé By. Co. [15 Ariz. 25] 135 Pac. 717; Tur- 
ner v. Fleming [37 Okl. 75] 130 I>ae. 551 [45 L. K. A. (X. S.) 265, Ann. Cas. 
1915B, 831] ; Forest Goal Co. v. Doolittle, 54 W. Va. 210, 46 S. E. 238." 

[2,3J On the merits, then, the case at bar cornes to the question 
whether the plaintiff ever authorized or ratified the act of Thurmond 
in filing the disclaimer. Although the bill does not charge Thurmond 
with fraud, and it may be assumed that he acted without wrongful in- 
tent, nevertheless he would be likely to give a favorable account of his 
conduct. But the most he says, as a witness for défendant, is that he 
has no distinct recollection that McFarland ever instructed him to en- 
ter an appearance in the ejectment suit; that he does not remember 
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tliat McFarland ever authorized him to enter a disclaimer in that suit ; 
and that he does not know whether or not he ever informed McFar- 
land of the bringing of the suit or of the filing of the disclaimer. This 
is far from claiming that he was authorized; it is rather a virtual ad- 
mission that he acted without authority. Indeed, a careful examina- 
tion of the testimony persuades us that the filing of this disclaimer was 
wholly unauthorized. In this connection it is to be noted that Thur- 
mond entered no appearance in the ejectment suit, aside from filing the 
disclaimer, that he entered no appearance in the suit for damages, that 
he did nothing in the equity cause after the amended bill was filed, and 
even seemed to be uncertain whether he knew at the time that an 
amended bill had been filed. In short, the only thing he appears to 
hâve donc in any of thèse suits, after the equity case was argued on 
appeal, was to enter a disclaimer in the ejectment suit in January, 1906. 
Nor is the proof of subséquent knowledge and ratification any more 
convincing. True, some circumstances were shown which of them- 
selves might tend to support the inference that plaintifif became aware 
of what had been done and impliedly consented to it by nonaction. 
But the testimony as a whole leads unmistakably, as we think, to the 
contrary conclusion. Whilst the burden of proof must be borne by 
the plaintiff, it is surely reasonable to say, if the disclaimer was filed 
without authority, as we are constrained to hold, that plaintifif should 
not be put out of court and his property rights foreclosed, on the 
theory of later assent, without proof which fairly overcomes his posi- 
tive déniai of acquiescence. It is said that the correspondence which 
passed between plaintifif and Thurmond contains évidence of plain- 
tifif's knowledge, and the learned District Judge, in his opinion, quotes 
from letters written to Thurmond in 1908 in which thèse expressions 
are found: "What about our litigation with Mr. Curtin? My under- 
standing is you accepted service. Now we would like to hâve this 
closed up." And again : "Now in regard to our suit with Curtin, 
what is doing?" But why should not thèse expressions be held to 
refer, as plaintiff contcnds, to the equity suit, which he knew was 
still pending? To say that plaintifif had référence to the ejectment 
suit seems inconsistent with the defendant's contention that plaintiff 
authorized the disclaimer, or at least ratified the act of Thurmond in 
filing it. On that theory the ejectment suit had corne to an end two 
years before, when Curtin got final judgment in his favor on the dis- 
claimer in question. If plaintiff was aware of that suit and what had 
been done in it, he must hâve known that he had lest the land by an 
adverse judgment. Why, then, should he be writing about a suit 
which had long before gone against him? In short, we find nothing 
in this correspondence which supports the defendant's claim; it 
appears to us, on the other hand, to be of opposite import. With- 
out further review of the testimony, which would serve no useful 
purpose, we content ourselves with the statement of our conclusion, 
after careful study of the évidence, that Thurmond filed the disclaimer 
without authority, and that his act in so doing bas never been ratified 
by the plaintiff. 

[4, 5] In the opinion below it is held that the paper filed by Thur- 
mond is not a disclaimer, but, "in fact, merely a statement of existing 
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conditions with référence to the property in controversy, recîting that 
no légal title thereto was vested in McFarland, but that it then be- 
longed to C. W. Fogg by virtue of bis purchase thereof in delinquent 
proceedings." Eut tbe paper purported to be a disclainier ; it was 
accepted and treated by tbe court as a disclaimer; and it was given 
the full effect of a disclaimer by the award of a judgment thereon 
giving the land to Curtin. In view of thèse facts it seems clear to 
us that the défendant cannot be heard to say that it was not a dis- 
claimer. And manifestly Curtin was not entitied to a judgment in 
bis favor in an ejectment suit against McFarland because, if such be 
the fact, the title of the latter had been forfeited to the state. 

[6] It is further held by the learned judge that the District Court 
ought not to take jurisdiction because the proper remedy of the plain- 
tif!, if any he bas, is to go into the state court which rendered tho 
judgment and move to set it aside. The opinion says: 

"Froin il review of the fédéral authorities on tliis pliase of the ense, it seeiiis 
to be well estahlished that fédéral coui'ts ousUt not to review, Jiioûify, or aniiul 
the jud.sment of a state court, unless sueii a review is sought on a state of 
faets dehors the record in the state court." 

But the judgment hère sought to be set aside is entirely regular and 
valid upon the face of the record. Granted the authority of Thur- 
mond to file the disclaimer, the state court had before it everything 
needful for the judgment rendered, and there is nothing of record by 
which that judgment can be impeached. The plaintiff's case rests 
upon the charge that the disclaimer was filed without authority and 
bas never been ratified. It is not the record in the state court which 
is called in question, but its judgment is alleged to be unwarranted and 
invalid for reasons which the record does not disclose or suggest. 

Nor are we satisfied that the remedy mentioned was available at 
the time this action was brought. The statute of West Virginia to 
which the court refers, in saying that McFarland had five years from 
the date of the judgment in which to move to set it aside, appears to 
apply only to judgments taken by default, and plainly this was not a 
default judgment. If there be any other statute of the state under 
which McFarland could bave nioved to set aside the judgment, four 
years after it was rendered, its provisions hâve not been brought to 
our attention. 

But, even if it was open to plaintiff to move in the state court to 
set aside the judgment, we perceive no reason why he should be re- 
quired to take that course. As a citizen of another state he had the 
right to invcke the aid of a fédéral court to annul the judgment, 
entered upon a disclaimer filed without authority, which operated to 
deprive him of bis property. A bill in equity was the appropriate 
remedy, and it cannot be said that resort to it was an interférence 
with the jurisdiction of the state court. This is distinctly held in Robb 
V. Vos, 1.S5 U. S. 13, 38, IS Sup. Ct. 4, 12 (39 L. Ed. 52) in which the 
Suprême Court says : 

"As the proceedings In the Gugenlieim Case were regular upon their face, 
and extrinsic évidence was requlred to show their invalidity, we think a court 
of equitv was the proper tribunal to afford effectuai relief. Slater v. Jlax- 
well, G Wall. 208 [18 L. Ed. 7i.)(î] ; OocUs v. Izard, 7 Wall. 509 [10 L. Ed. 27ÔJ ; 
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Oelrlchs ▼. Spaln, 15 Wall. 211, 228 [21 L. Ed. 43] ; Freeman on Jurtgments, 
if 449, 500. Nor do we think that the contention that for the Cirrult Court 
of the United States to grant such relief would be to Interfère with the ju- 
risdiction of the state court, Is woll founded. Pennover v. Neff, 95 U. S. 714 
[24 L. Ed. 565]; Johnson v. Waters, 111 U. S. 640 [4 Sup. Ct. 619. 28 U Ed. 
547] ; Arrowsmith v. Gleason, 129 U. S. 86 [9 Snp. Ct. 237, 32 L. Ed. 6;!0]." 

Upon the record hère presented we are of opinion that a case was 
made out for setting aside tiie judgment in the ejectment suit, and it 
follows that tlie decree dismissing the bill should be reversed. 

Reversed. 



GLOVER et al. v. GLOVEB et al. 

(Circuit Court of Appeals, Fourth Circuit May 2, 1916.S 

No. 1429. 

Appeal from the District Court of the tJnlted States for the Eastem His- 
trlct of South Carollna, at Charleston; Henry A. Middleton Smith, Judge. 

Suit between Francis St. Clair Glover and others and Eunice Glover and 
others. From a decree for the latter, the former appeal. Affirroed. 

W. B. Gruber, of Walterboro, S. C, and James Slmons, of Charleston, S. C. 
(Howell & Gruber and Flshbume & Flshburne, ail of Walterboro, S. C, Ed- 
ward W. Hughes, of Charleston, S. C, and Claude E. Sawyer, of Alken, S. 
C, on the brlef), for appellants. 

George F. Von Kolnltz, of Charleston, S. C, George F. Von Kolnltz, Jr., of 
Spartanburg, S. C, and J. M. Moorer, of Walterboro, S. C. (Padgett & Moorer, 
of Walterboro, S. C, on the brlef), for appellees. 

Before PKITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. By stipulation the questions Involved in thls case 
«re declded by the opinion flled In No. 1406, Glover et al. v. Bradley et al., 233 
Fed. 721, — C. C. A. — . 

Affîrmed. 



In re VIDAI* 

In re RAMIREZ-QUINONES. 

(Circuit Court of Appeals, First Circuit. May 23, 1916.) 

No. 1148. 

L Bankeuptcy <5=5350— Statutes — Co.nsïkuction — Stati:s — "State." 

T'iKler Baiikr. Act July 1, 1898, c. 541, § 64b (5), 30 Stat. 563 (Comp. St. 
1913, § 9648), dedarnig that délits owlng to any person, who by the laws 
of the States or tlie United States is entltled to prioiity, shall bave 
priority and be pald In fuU out of the baiikrupt estate, the word "state," 
in View of section 1, cl. 24 (section 9585), declaring tliat it shall In- 
clude territories, Includes Porto Rico, and so one entitled to priority 
by Porto Rican laws Is entitled to priority under the Bankruptcy Act. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 537; Dec. 
Dig. ©=5350. 

For other définitions, see Words and Phrases, First and Second Séries, 
State.] 

e=s>For other cases see same topic & KBY-NUMBER In ail Key-Numbered DlgesU & Indexe» 
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2. Bankkuptcy iS=>350 — Pbiokity — Préférence — Claims. 

TJnder CIv. Code Porto Hico, § 1825 (4) a, declaring that préférence shall 
be given to indebteduess whleh, without a spécial privilège, appears In a 
public instrument, a debtor, by authentlcatlng and acknowledglng notes by 
notarial deed, cannot secure prlority for the payment of such notes. 

[Ed. Note.— For other cases, see Bankruptcv, Cent. Dlg. § 537 ; Dec. Dig. 
i®=3350.] 

3. Bankruptcy ©=39(2) — Statute — Effeci on Ix)cal Laws. 

TTnder Organic Act April 12, 190O, c. 191, § 14, 31 Stat. 80 (Comp. St. 
1913, § 3762), declaring fédéral statutes not loeally Inapplicable efflectlve 
in Porto Rico, local laws relatlng to distribution of insolvent estâtes are 
unavailiug, in so far as the matter is governed by the Bankruptcy Act, and 
those provisions contrary to the act are of no etîect. 

[Ed. Note. — For other cases, see Baukruptcy, Cent. Dlg. § 8 ; Dec. Dig. 
<S=9(2).l 

4. Bankruptoy (§=^350 — Préférences — Statutes. 

Civ. Code Porto Rico, § 1825 (4) a, declarlng that préférence shall be 
given to indebteduess which, vvlthont a spécial privilège, appears in a pub- 
lic instrument, is part of a comprehensive System for dlstributing the es- 
tâtes of Insolvents, the préférences provlded for being différent from 
the prlorities created by the BanUruptcy Act, in that they establish 
varions classes of clalms which are to l>e paid in varying orders. Bankr. 
Act, § 64b (5), while glving préférence to liens created by local laws, does 
not discrlmlnate lietween such liens. Ileld that, In the distribution of 
the estate of a bankrupt, the Baukruptcy Act alone governs, and, though 
they be treated as not repealed by Organic Act April 12, 1900, luaking 
the Bankruptcy Act applicable to Porto Rico, isolated provisions of the 
Porto Rico Civ. Code, as the above section, do not apply. 

[Ed. Note.— For other cases, see Baukruptcy, Cent. Dlg. § 537 ; Dec. Dig. 
<S=>350.] 

5. Bankruptcy ©=3446 — Review — Evidence. 

On a pétition to revise, in matter of law, an order of the District 
Court in bankruptcy, a findlng of the District Court cannot be revlewed, 
where the évidence was not preserved. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929; Dec. 
Dig. «©=5446.] 

6. Bankruptcy <g=>lô9 — ^"Preferences" — AVhat Constitutes. 

Section 1825(4) a of the Porto Rico Code, relatiug to aeknowledgment of 
notes by notarial seal, if resorted to by a creditor and an insolvent debtor 
witliin four montlis of his banlcruptcy, for the purpose of defeating and 
evading the provisions of the Banl^ruptcy Act, cannot be recognized as 
establishing a prlority in such credltor's favor. 

[Ed. Note.— l'or otlier cases, see Bankruptcy, Cent. Dig. §§ 247, 248, 262, 
268-281 ; Dec. Dig. ®=3l59. 

For other définitions, see Words and Phrases, Fir.st and Second Séries, 
Préférence.] 

Pétition to Revise in Matter of Law the Proceedings of the District 
Court of the United States for Porto Rico ; Hamilton, Judge. 

In the matter of the banlîruptcy of Felipe Ramirez-Quinones. Erme- 
Hndo Vidal, having been denied prlority by the District Court of the 
United States for Porto Rico, pétitions to revise the proceedings in 
matter of law. Pétition dismissed, and order affirmed. 

See, also, 230 Fed. 603. 

José A. Poventud, of Ponce, Porto Rico, for petitioner. 

Harry F. Besosa, of San Juan, Porto Rico, for respondent. 

®:=3For other cases see same topic & KEY-NUMBBR la ail Key-Numbered Dlgesta & Indexe» 
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Before DODGE and BINGHA:\I, Circuit Judges, and ALDRICH, 
District Judge. 

DODGE, Circuit Judge. Felipe Ramirez-Quinones was adjudged 
bankrupt by the District Court in Porto Rico, March 3, 1915, upon his 
voluntary pétition filed February 28, 1915. A claim against his estate 
for $5,987.49, presented by the petitioner, has been allowed as an ordi- 
nary creditor's claim. The petitioner sought to hâve it allowed as a 
claim having priority under section 64b (5) of the Bankruptcy Act ; but 
the référée held it not entitled to such priority. On review, the Dis- 
trict Court affirmed the référée, of which décision and order the peti- 
tioner now seeks revision in matter of law by this court. 

The petitioner's proof of claim as presented to and allowed by the 
référée is not before us in the record. It appears from the referee's 
certificate to the District Court to hâve been based on certain promis- 
sory notes payable to the petitioner, given him by the bankrupt, and 
aggregating $5,442.85 in original amount. The record does not show 
how many notes there were, nor their separate dates and amounts. 

[1] Section 64b (5) includes among debts to hâve priority and to be 
paid in full eut of bankrupt estâtes, "debts owing to any person who 
by the laws of the states or the United States is entitled to priority." 
"States," as hère used, includes territories, according to section 1 (24) ; 
and it is not disputed that if the petitioner is entitled to "priority" by 
the laws of Porto Rico in respect of his debt, in the sensé in which 
section 64b (5) uses the term, the debt is within the provisions of that 
section. 

[2] The petitioner's alleged right to priority is based by him solely 
on section 1825 (4) a of the Revised Civil Code of Porto Rico, which, 
as he has set it f orth in his pétition, is as f ollows : 

"Sec. 1825. With regard to ail other personal and real property o£ the debt- 
or, préférence shall be given to: * * * (4) Indebtedne.ss which without a 
spécial privilège appear (a) in a public instrument." 

In his pétition he allèges that the promissory notes ref erre-i to "had 
been authenticated and acknowledged by said bankrupt debtor" by "a 
certain notarial deed executed by the bankrupt herein and your peti- 
tioner on the 21st day of November, 1914," and annexed to his proof 
of claim in bankruptcy. The "notarial deed" hère mentioned does not 
appear in the record, any more than the proof of claim to which the 
petitioner says it was annexed. But the trustée in bankruptcy in his 
answer to the pétition, filed in this court December 10, 1915, has ad- 
mitted that the petitioner did at the first creditors' meeting file — 

"a proof of claim for $5,987.49 against the estate of the bankrupt herein, at- 
tachlng to his said proof of claim a certain notarial deed executed by the 
bankrupt, Felipe Ramîrez-Quinones (his father-in-law), and the said Erm'elindo 
Vidal, on the 21st day of November, 1914, whereby certain promissory notes 
in favor of the said Ermellndo Vidal, of différent maturity dates and for a 
total sum of $5,442.85 had been authenticated and acknowledged by his fa- 
ther-in-law, the said bankrupt herein." 

The answer denied the further allégation of the pétition that said 
authentication and acknowledgment of the notes aforesaid was in ac- 
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cordance with section 1825, subd. 4, par. (a) of the Code, and averred 
that: 

"On the contrary, they are direetly and exiiressly in contravention of sait! 
section and of tlie laws of Porto Rico." 

1. In his opinion, the learned District Judge states as one reason for 
his décision denying priority to the petitioner's debt, the f ollowing : 

"(3) It lias aiso been declded in tlils court (Re Juan Boucet), January 4, 
1915, that tlie Civil Code (section 1825 [4] a), does not apply to promissory 
notes. Promissory notes are covered by the Code of Commerce, and not by 
tlie Civil Code, and merely reclting them in an instrument executed before a 
notary does not change the obligation in any respect. No new obligation is 
croated. To come withln the meaning of section 1825 (4) a, there must be an 
instrument for a présent considération which créâtes some right. TJnles.s tlils 
Is so, the transaction Is not protected under the terms of the Bankruptcy Act 
as to local liens." 

If, as above held, section 1825 (4) a of the Porto Rico Code is not 
apphcable to promissory notes, there is nothing to support the peti- 
tioner's claim to priority, and we need not inquire further as to the true 
meaning or proper application of the section. While the pétition as- 
signs the above ruling as an alleged error of the District Court (para- 
graph D), and the trustée in bankruptcy dénies tliat the ruling was 
erroneous in his answer to the pétition (paragraph 11), little or no réf- 
érence to the ruling has been ma de by either party in the briefs filed 
or the arguments ; nor hâve we been furnished with any report of the 
décision in Re Juan Boucet mentioned by the District Judge. The 
petitioner can hardly be said to bave attempted to show that the Dis- 
trict Court was wrong in ruling as it did upon this point. We find 
the mère terms of section 1825 (4) a, as submitted to us, insufRcient 
to satisfy us that the Porto Rican law really permits the payée of a 
note to secure its payment in préférence to claims of the maker's other 
creditors nierely by agreement with him to that eiïect made and record- 
ed before a notary. In this case, as also appears from the opinion, 
the notes were due when the agreement relied on was so made and 
recorded. 

[3, 4] 2. In the next place, even if section 1825 (4) a is capable of 
application to promissory notes, and the maker's indebtedness may by 
virtue of it become entitled to "préférence" tmdcr such circumstances 
by Porto Rican law, the petitioner does not satisfy us that the "préfér- 
ence" so obtained is tlie équivalent of "priority" within the meaning 
of the Bankruptcy Act. 

Title XVII of the Porto Rican Code, which includes section 1825, 
deals with "Concurrence and Préférence of Crédits." In its three 
chapters the application of a bankrupt's assets to the payment of 
creditors' claims is regulated according to an elaborate and complète 
System, differing widely from that established by the Bankruptcy Act 
Chapter I (sections 1812-1821), "General Provisions," relates to the 
institution and effect of bankruptcy proceedings. Chapter II (sections 
1822-1826), "Classification of Crédits," prescribes an order in which 
debts of varions kinds are to rank for payment ont of various classes 
of assets forming the estate to be distributed. Section 1823 provides 
that the various kinds of debts mentioned shall bave "préférence," with 
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relation to various kinds of personal property mentioned, in a certain 
order. In like manner section 1824 gives "préférence" in a certain 
order to various kinds of debts mentioned, with relation to various 
kinds of real property mentioned. The "préférences" allowed by thèse 
two sections seem to resemble liens, rather than priorities, in the Sys- 
tem of the Bankruptcy Act. Next cornes section 1825, with which 
we are concerned in this case. It gives "préférence" to various kinds 
of debts mentioned, in a prescribed order, with relation to ail other 
Personal and real property. The kinds of debts mentioned in the first 
three clauses of the section are superior in rank to those mentioned in 
clause 4, upon which the petitioner relies. Thèse are, in clause 1, 
taxes ; in clause 2 "agricultural loans," which are to hâve préférence 
as to the crops raised on the property for which the advances were 
made, another case in which a lien rather than a priority seems in- 
tended; and in clause 3, (a) costs and expenses of the proceedings, 
(b) funeral expenses, (c) expenses of last illness (of the bankrupt, or 
members of his family), (d) one year's wages due employés and serv- 
ants, (e) advances for necessaries during the same period to the bank- 
rupt or his family, (f) allowances for their support during the proceed- 
ings. Last of ail cornes clause 4, giving préférence (a) to indebtedness 
not specially privileged appearing by public instrument, (b) to indebted- 
ness appearing by final judgment after litigation. The chapter ends 
with section 1826, providing that debts of other kinds or upon other 
considération, and not covered by the preceding sections, shall not be 
entitled to "préférence." 

The last chapter in this title, chapter III, "Priority and Payment of 
Crédits" (sections 1827-1830), provides, in section 1827, that debts 
having '"préférence" with regard to specified personal property under 
section 1823 exclude ail others to the extent of the property to which 
the préférence relates. Section 1828 has similar provisions regarding 
"préférences" given by section 1824 with regard to specified real prop- 
erty. Section 1829 provides that after satisfaction of ail "préférences" 
the residue of the debtor's interest in the property aiïected shall be 
applicable to payment of his other debts, and as to debts having "préf- 
érence," but not fully satisfied by means thereof, that they shall be 
payable in the order or place belonging to them. Section 1830 pre- 
scribes the order in which debts having no préférence with regard to 
specified assets, debts having such préférence but unsatisfied, and debts 
as to which the right to préférence has expired shall be paid. As to 
them the order established by section 1825 is to be followed, debts hav- 
ing préférence by their dates to be paid in the order of their dates; 
ail others pro rata. 

The System of distribution which title XVII purports to establish 
as above is plainly inconsistent as a whole with that established by 
the national Bankruptcy Act. The latter does not undertake to deal 
with the order in which liens or incumbrances on the assets or particu- 
lar portions of them shall rank ; it deals only with the assets remaining 
for distribution by the trustée after ail such liens and incumbrances 
hâve been satisfied ; and as against the assets so remaining it recognizes 
as entitled to prior payment only taxes, expenses connected with the 
233 F.— 47 
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bankruptcy administration, and wages earned within three months, 
besides the debts entitled to priority under local law, which are to come 
last. Provisions of the local law securing debts of certain classes by 
making them liens or incumbrances upon some or ail the assets, to be 
satisfied therefrom in a certain order, are not to be regarded, therefore, 
as necessarily giving such debts priority for the purposes of the Bank- 
ruptcy Act. It is further to be noticed as to several sections of title 
XVII that they are directly opposed to provisions of the Bankruptcy 
Act and could hâve no force whatever in the face of that act, in any 
event. See Fritze, Lundt & Co. v. Esperanza Central, 5 Porto Rico 
Fédéral Reports, 1, 6. But since ail the sections of title XVII appear 
to form together a consistent whole, and the provisions of each to dé- 
pend upon those contained in ail the others, it is doubtful how far the 
provisions of any one section can remain effective, detached from the 
others, for any purpose. By section 14 of Organic Act April 12, 1900 
(31 Stats. ^l , 80), the fédéral statutes not locally inapplicable, except 
as therein otherwise provided, are to hâve the same force and effect 
in Porto Rico as in the United States. If, when title XVII of the 
Porto Rican Code was thus suspended in opération, speaking generally, 
by the national Bankruptcy Act, any of its provisions were left ca- 
pable of being recognized as effective for the purpose of giving a 
priority under section 64b (5), this could only be true of provisions in 
no way relating to debts expressly dealt with as to priority by the Bank- 
ruptcy Act itself. See Re Lewis (D. C.) 99 Fed. 935 ; Re Worcester 
County, 102 Ped. 808, 42 C. C. A. 637. The petitioner does not sus- 
tain the proposition that the particular clause of section 1825 upon 
which he relies can be allowed the effect of establishing a priority by 
itself, even if ail the connecced provisions found in the Code, which 
the Bankruptcy Act excludes, be disregarded. 

[5, 6] 3. The District Court declined to give section 1825 (4) a the 
effect claimed for it by the petitioner, holding that to do so, under the 
circumstances shown by the évidence, would be to recognize as valid an 
fncumbrance created by the bankrupt upon his property, while in- 
solvent, in favor of one créditer, within four months preceding the 
filing of his pétition, such as the Bankruptcy Act does not permit. The 
briefs and arguments before us hâve been mainly devoted to the ques- 
tion of the correctness of this ruling. 

As has appeared, November 21, 1914, the date of exécution before 
the notary of the instrument relied on by the petitioner, was less than 
four months before the bankruptcy pétition was filed. The findings of 
the District Court, in its opinion, that the bankrupt was insolvent and 
the notes due on that day, that said notes were originally given for 
loans to the bankrupt by the petitioner, his son-in-law, and that there 
was no new considération for the exécution of the notarial instrument 
whereby priority is claimed to hâve been secured, were based upon évi- 
dence not before us and cannot be reviewed in the présent proceeding. 
Whether or not any "transfer" of the bankrupt's property was accom- 
plished by the exécution of that instrument, such as would be voidable 
as a préférence under section 60b of the Bankruptcy Act; if section 
1825 (4) a of the Code was resorted to by the bankrupt and his son- 
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în-Iaw, as the District Court appears to hâve held, for the purpose of 
dcfeating and cvading the provisions of the Bankruptcy Act, we think 
the court was justified in refusing to recognize the section as effective 
for that purpose, whatever its effect under other circumstances. But 
the petitioner has failed, as has been stated above, to satisfy us that the 
provisions of the section can in any case be taken as provisions of local 
law establishing priority for the purposes of the Bankruptcy Act. 

Let there be a decree dismissing the pétition and affirming the order 
of the District Court, with costs for the respondent. 



GANDIA & STUBBE r. CADIERNO. 

In re SOLA É HIJO, S. EN C. 

(Circuit Court of Appeals, First Circuit. May 23, 1916.) 

No. 1135. 

1. AGRTCTrLTUBE (S=>13 — PREFERENCES RiGHT TO. 

Under Clv. Code Porto Klco, § 1823, subd. 6, providlng for a préférence 
for credltors for seeds and expenses of cultlvatlon witli regard to the 
fruits of crops to which tliey are applied, no préférence In tbe debtor's 
property generally Is given, but only In the crops. 

[Ed. Note.— For other cases, see Agriculture, Cent Dlg. §£ 31-33, 36, 37 ; 
Dec. Dig. .2=13.] 

2. Agriculture <@=3l3 — Prefebe.nces — Kight to. 

Under Civ. Code Porto Rico, § 1824, subd. 4, deelaring that mtortgage 
and agrlcultural crédits entered and recorded In the registry of property 
wlth regard to the property mortgaged, or vvhich had been the object of 
the loan, shall be entltled to priority, claims for fertilizer used lu cultl- 
vatlon, where there was no record of the debt, are not entltled to priority. 

[Ed. Note.— For other cases, see Agriculture, Cent Dlg. «S 31-33, 36, 
37; Dec. Dig. <S=al3.] 

8. Agriculture ig=>13 — Préférences — Eight to. 

Under Clv. Code Porto Itlco, § 1S24, subd. 2, givlng priority to crédits 
for advances for agrlcultural purposes as to the crops grown, one furnlsh- 
Ing fertilizer Is not entltled to priority generally, but only in the crops 
grown. 

[Ed. Note.— For other cases, see Agriculture, Cent Dlg. §§ 31-33, 36, 37 ; 
Dec. Dig. <g=3l3.] 

4. Agriculture (g=>13 — ^Préférences — Right to. 

Under Civ. Code Porto Klco, § 1824, subd. 6, providlng priority for agrl- 
cultural loans not entered or recorded with regard to the real estate to 
vrblch the loan relates, a créditer who furnished fertilizer Is not entltled 
to priority in his debtor's property generally, but only In the agrlcultural 
property on whlcli the fertilizer was used. 

[Ed. Note.— For other cases, see Agriculture, Cent Dig. §§ 31, 33, 36, 
37 ; Dec. Dlg. ®=>13.] 

6. Baneruptct <g=3350 — ^Préférences — Right to. 

Under Bankr. Act July 1, 1898, c. 541, 30 Stat 563 (Comp. St. 1913, § 
9648), ail valld liens and Incumbrances upon the assets formlng part of 
the bankrupt's estate are to be satisfled before distribution among the 
credltors holding ailowed claims Is to be made, debts Uavlng priority 
being those entltled In such distribution to be first paid ; therefore, under 
Clv. Code Porto Rico, § 1824, subd. 6, establlshlng a préférence for 

^=3For other cases see same toplc & KBY-NUMBER In ail Kejr-Numbered Dlgests ft Indexes 
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agricultural loans, one who furnlshed fertilizer to ensible an agrîcultiirist 
to make a crop is not, In view of the fact that the Codé provision is part 
of a comprehensive System for the distribution of insolvent's property, in- 
consistent witli the System of tlie Banliruptcy Act, entitled to priority 
under section 64b. 

[Ed. Note. — For otlier cases, see Bankruptey, Cent. Dig. § 53Î ; Dec. Dig. 
©=>350.] 

e. Appeal and Ekror <S=3719(5) — Eeview — Questions Rkviewable. 

On appeal from a judgnïent of the District Court afflrmins an order of 
the référée, the question of the admissibility of évidence, which was not 
assigned as error, and on whlch no flnding was based, will not be re- 
viewed. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dig. §§ 2974, 
3490 ; Dec. Dig. ■©=719(5).] 

7. Agriculture <S=>11 — Préférences — Rigiit to. 

TJuder Clv. Code Porto Rico, § 1824, subd. 6, giving priority to agricul- 
tural loans, one furnishing an agrlculturist with fertilizer is not entitled 
to priority, unless the fertilizer was used in cultivatlng his land. 

[Ed. Note. — For other cases, see Agriculture, Cent. Dig. §,^ 1,5-30 ; Dec. 
Dig. ®=>11.] 

8. Bankbuptcy <©=>479 — Pboceedikgs — Oosts. 

On appeal from an order of the District Court, the trustée in bankrupt- 
ey, vi'ho did not appear when tlie case was called, and filed no brief, was 
not entitled to costs. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 901 ; Dec. Dig. 
<S=479.] 

Appeal from the District Court of tlie United States for the District 
of Porto Rico; Hamilton, Judge. 

In the matter of the banl<ruptcy of Solâ é Hijo, S. en C. From an 
order of the District Court, affirming an order of the référée denying 
the motion of Gaiidia & Stubbe, opposed by Segimdo Cadierno, trus- 
tée, to obtain priority, petitioners appeal. Affirmed. 

Joseph B. Jacobs, of Boston, Mass. (Cay Call Cuchi, of San Juan, 
Porto Rico, and Jacobs & Jacobs, of Boston, Mass., on the brief), for 
appellants. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

DODGE, Circuit Judge. The bankrupt in this case was a firm 
known by the name "Solâ é Hijo, S. en C." How many partners com- 
posed the firm is not shown by the record, nor do the names of any of 
them appear. 

The appellants are creditors of the firm and hâve a claim against the 
estate which has been allowed in the sum of $7,052.33, being the total 
amount due them from the firm for fertilizer sold and delivered to it 
at varions times during 1911 and 1912. 

Having obtained its allowance, as above, the appellants filed a péti- 
tion to the référée, asking that their claim be granted priority. This 
was filed April 5, 1914, entitled, "Motion to Obtain Priority of Pay- 
ment on Behalf of Gandia & Stubbe." The request made was : 

"Wherefore the petitioners inove that their clalms be allowed priority for 
payruent wlthin paragraph 6 of section 182."!, and paragraph 4 of the section 

<S=For other cases see saine topic & KBY-NUMBER in ail Key-Numterea Dlgests & Indexes 
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1824, of the Chil Cmle of Porto Ri<'0, as a refnctionary crédit representing 
ciiltivatiiig exi'SMis<>s for agricultural purposes." 

The référée denied the request, holding that the petitioners had not 
established a proper daim for priorit}^ The District Court, on re- 
view, sustained the référée, frorn which order this appeal is taken. 

[1] The business done by the Ijankrupt firm appears to hâve consist- 
ed in raising toLacco and sugar cane npon various farnis or planta- 
tations belonging to it in l'orto Rico called "fincas." Findings by the 
référée that the debt in question "arose ont of the sale of fertilizers 
sold to the bankrupt as agricnlturists and not as wholesalers of fer- 
tilizer," and that "the fertilizer vvas sold for the purposes of cultiva- 
tion," are not disputed. The material portions of sections 1823 and 
1824 of the Civil Code of Porto Rico containing the provisions relied 
on by the appellants may be ffuoted from the English version of the 
Code included in the compilation of the Revised Statutes and Codes 
of Porto Rico, published by the Bureau of Insular Affairs, War De- 
partment, in 1913. 

Section 1823 provides that: 

"With regard to specHieil persoiiul jiroperty of tlie de!)tor, tlie following are 
preferred: * * * (j. Crédits l'or seeds and expeiises of cultivation and har- 
vesting, adviinced to tlie dciitor, witli regard to the fruits of tlie crops to 
whic-ll they were upjiUed." 

There being nothing in the record to show that any of the fertilizer 
sold to the bankrupt firm as above was applied to any particular crop, 
or that the fruits of any crop to which it may bave been applied, or the 
proceeds thereof , form any part of the bankrupt estate, it is clear that, 
as the référée and the District Court both held, the above provisions 
hâve no application for any purpose in the présent case. 

[2,3] Section 1824 of the Code provides that: 

"With regard to eertain real property nn<l rigdits on realty of the debtor, 
the followlng ,>--liall hâve ijreftn'Oiiee: * * * 

"2. Crédits tor advantes for agrieviltiu-al purposes, as to the crops on tlie 
proiierty for wliieh such advances are inade, as provided in tlie spécial act 
relative to that sidijecl . * =' * 

"4. Mortgage aud agricultural crédits (refaccionarios) entered and recorded 
in the registry of ];r<]iK>rty, with regard to the property niortgaged, or which 
had been the ob.ject of tlie agricultural loaii (refaccion). * * * 

"0. Agricultural loaiis not eiiterc d or recorded with regard to the real estate 
to which tlie agricultural loaii frefaccion) relates, and ouly with regard to 
otlier crédits froni that nieutioued iu the toiir preeeding numliers." 

[4, 5] Paragraph 4 of this section is the only paragraph expressly 
relied on in the above "motion to obtain priority," etc. It has no appli- 
cation, because no claim is made that there was ever any record re- 
lating to the debt in question or any part thereof. Paragraph 2, not 
mentioned in the above motion, but considered by the référée, has no 
application ; for the same reason as those which exclude paragraph 6 
of sec. 1823. It is in paragraph 6 alone, also not mentioned in the 
appellants' original motion, that any possible support for their claim 
to "préférence" under the Code can be found — as was held both by the 
référée and by the District Court. 

The "préférence" given by paragraph 6 is not given with regard 
to the debtor's entire property, or with regard to ail his real property, 
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but only "with regard to the real estate to which tlie agricultural loan 
relates." Assuming the debt hère in question to hâve been for an 
"agricultural loan," within the meaning of the Code, to what real es- 
tate it related does not appear from the record, nor does it appear to 
Avhat real estate the appellants contend that it related, unless their 
claim is that it related to ail the real estate belonging to the bankrupt 
firm when the fertilizer was sold, without distinction. From the ref- 
eree's opinion dated June 23, 1914, they appear to hâve contended, on 
the évidence before the référée, that the firm had only one property, a 
finca called "La Union," and that the fertihzer sold was presumably 
used on that property. But the records showed, according to the réf- 
érée, that the firm had several other properties, upon any or ail of 
which the fertilizer might hâve been used, wherefore he regarded the 
claim to priority as maintainable only if paragraph 6 of section 1824 
entitled the appellants to payment out of the proceeds of sale of the 
finca "La Union." In bis subséquent certificate to the District Court, 
dated October 15, 1914, the référée stated that: 

"No evldenoe was olïered to sliow upon which properties of the toanlvrupt 
estate the fertilizer sold by petitioner was used. No évidence was offered to 
show that any of the fertilizer in question was used on the property called 
'Union.' " 

There is no indication in the record of any attempt by the appellants 
to show that their "agricultural loan" related either to the finca "La 
Union," or to any particular pièce of real property belonging to the 
bankrupt firm. The opinion of the District Court makes no référence 
to the above statements by the référée, nor does the brief submitted 
to us by the appellants. On behalf of the trustée in bankruptcy, there 
bas been neither argument nor brief submitted in this court. The appel- 
lants' contention appears to be, that if the sales of fertilizer were to the 
firm "as agriculturists" and "for the purposes of cultivation," nothing 
further is necessary to make the transaction an "agricultural loan" or to 
make it "relate" in the sensé of section 1824, to ail real estate owned by 
the firm, without discrimination. We are by no means satisfied that the 
section is to be so understood ; but, if it is, there are further diffîcul- 
ties in the way of holding that the appellants hâve acquired either 
"préférence" or "priority" by virtue of it. 

In the first place, the assumption that a "préférence" good, accord- 
ing to section 1824, against ail a bankrupt's real estate would be the 
same thing as a "priority," in the sensé in Avhich the Bankruptcy Act 
uses that term, is one which we are not prepared to adopt. 

Under the system of distribution established by the Bankruptcy 
Act, ail valid liens and incumbrances upon assets forming part of the 
bankrupt's estate are to be satisfied before any distribution among the 
creditors holding allowed daims is made; and debts having priority 
are those entitled in such distribution to be first paid, in the order 
fixed by Bankruptcy Act July 1, 1898, c. 541, § 64b, 30 Stat. 563 (Comp. 
St. 1913, § 9648), out of the net proceeds realized by the trustée from 
ail the assets of whatever kind. 

The "préférences" allowed by the various sections of title XVII of 
the Porto Rican Code, wherein section 1824 is included, more nearly 
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resemble liens or incumbrances attaching upon the various kinds of 
property spécifiée! in said sections respectively, than the priorities al- 
lowed by section 64b of the Bankruptcy Act out of the net proceeds 
of the entire estate. 

Of the various provisions as to "préférences" contained in title 
XVII of the Code, there are some vvhich are obviously in direct con- 
flict with provisions of the Bankruptcy Act, and therefore of no effect 
whatever for the purpose of regulating distribution under it. There 
has been no attempt to show hovv the remaining- provisions of said 
title, or any of them, connected as they are with those which must be 
wholly disregarded, can be recognized as valid for that purpose. 

The Bankruptcy Act contemplâtes no such elaborate system of dis- 
tribution, according to préférences ranking in a prescribed order, some 
upon specified kinds of personal or of real property, some upon per- 
sonal or real property not of the specified kinds and some upon ail the 
property of both kinds — as title XVII of the Code establishes. How 
any one provision belonging to the latter system can be safely recog- 
nized, detached f rom the others wherewith it is there connected, as es- 
tablishing a priori ty under section 64b (5) of the Bankruptcy Act, be- 
longing, as that section does, to a system so différent and inconsistent 
in its nature, is not apparent. A like conclusion is reached in our 

opinion in No. 1148, Vidal, Petitioner, 233 Fed. 733, C. C. A. , 

also dated May 23, 1916, wherein the différences between the two Sys- 
tems are more fully considered. 

There is nothing in the record to show what kinds of property con- 
stitute or originally constituted the estate in the trustee's hands. If it 
may be inferred that part thereof is or was real estate, whether or not 
there is or was also personal property, and, if so, in what proportion 
to the real estate, does not appear. In no event could préférence of any 
kind be claimed for the appellants' debt except as against real estate ; 
but so far as the record shows, allowing it priority under section 64b (5) 
might resuit in applying to its payment more than its share of the 
Personal property. The above considérations we think sufficient to 
prevent us from holding that the District Court erred in holding the 
debt not entitled to priority, although they are not the grounds for its 
décision which the opinion sets forth. 

It is stated in the opinion of the District Court that the référée 
f ound : 

"That Gandia & Stubbe funiished this fertilizer for the cultivation of crops, 
but that the bankrupt, instead of using the inaterial for that purpose, sold it 
to others." 

We do not discover any such finding by the référée, either in his 
opinion dated June 23, 1914, or in his certificate dated October 15, 
1914. He seems to bave gone no further than to find : 

"That if at any time Soia é Hijo otherwlse dlsposed of the fertilizer, it was 
without the Isnowledge of Gandia & Stubbe, and certainly without thelr con- 
sent." 

[6] Evidence offered before the référée by the trustée in bankrupt- 
cy to show that the bankrupt sold some or ail of the fertilizer appears 
to hâve been admitted by the référée against the appellants' objection. 
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They argued to the District Court that it was improperly admitted, 
and liave so argued hère, though the admission of this évidence is not 
assigned as error. The District Court made no ruHng as to its admis- 
sibiUty, and neither the référée nor the District Court has based any 
conclusion upon a finding that the bankrupt did in fact sell the ferti- 
lizer instead of using it. We fînd no occasion, therefore, to détermine 
whether the évidence M'as admissible or not. 

[7, 8] The District Court held that the appellants had failed to es- 
tablish any préférence for their debt under section 1824 of the Porto 
Rican Code, because they had failed to prove that the fertilizer sold 
had been ever applied to the bankrupt's land. The appellants con- 
tend that, under the Code, no such proof was necessary; but proof 
that the fertilizer was sold for purposes of cultivation was suflicient 
for the purpose. The appellants fail to satisfy us that the District 
Court erred in its interprétation of the Code provisions, and we think 
it clear that no sufficient proof appears in the record that the debt 
for the fertilizer "related," in the sensé of the Code, to the real es- 
tate whereon préférence was claimed. We find no error, therefore, in 
the order or decree appealed from. In view of his failure to appear 
when the case was called, or to file any brief, the trustée in bankruptcy 
is not entitled to costs. As he has not raised the possible question 
whether an appeal lay from the decree below, instead of a pétition 
under section 24b (section 9608), we hâve not felt obliged, under the 
circumstances, to consider it. 

The decree of the District Court is affirmed, without costs of appeal. 



LYONS V. LYONS. 

(Circuit Court of Appeals, Fourth Cinniit. May 3, 191G.) 

Ko. 1410. 

1. Wiu.s «^=3441, 457 — CoNSTETJCTiON — Intemt of Testatou. 

In construing a \\-iU, tlie court will not only consider tlie context, but 
may consider tlie facts and circumstances oxisting at tlie time of tlie 
wlli, and, to give effect to tlie testator's intent, adopt a nonteelinical 
meaning of words used. 

[Ed. Note.— For otlier cases, see Wills, Cent. Dig. §§ 938, 073; Dec. 
Dig. ©=441, 457.1 

2. WiLi.s <S=>5(i(i^ — Construction — I'koperty Devised — "Money in Bank." 

A testator devised real estate appralsed at a speeified value to a 
neiiliew, lieiineatlied to liis wife ail his sliares of capital stock of a bank, 
auiounting to 20 sliares, made sniall cash bequests, gave to a brother tbe 
residue "of my inoiiey in bank" remaining after payment of délits, expeiis- 
es of administration, and legacios, and gave his residuary estate to his 
wife. Testator was, at the time of the maldiig of the will, past CO years 
of âge and childless, and had retired from business. Testator and his 
wife had talked over the matter of tlie disposition of his estate, and had 
agreed thereon when lie sent for a lawyer, who drew tlie will according 
to instructions. Held, that the tenu "nioney in bank," in the will, in- 

<Ê:;=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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cluded, not only a cheeking account, but also time and savings deposits 
of testator. 

[Ed. Note.— For otlier cases, see Wills, Cent. Dig. §§ 12:î8y2, 12.39; 
Dec. Dig. "S^^sûG*). 

For otlier defluitious, see Words and l'iirases, Second Séries, Money on 
Deposit in Baniv.] 

Appeal froni the Di.strict Court of the United States for the North- 
ern District of West Virginia, at Clarksburg; Alston G. Dayton, 
Jiidge. 

Suit by Michael Lyons against Mary E. Lyons, in her own right and 
as administratrix with will annexed of John Lyons, deceased. From 
a decree for complainant (224 Fed. 772), défendant appeals. Af- 
firmed. 

Edward G. Smith, of Clarksburg, W. Va. (Smith & Jackson, of 
Clarksburg, W. Va., on the brief), for appellant. 

E. Bryan Templeman, of Clarksburg, W Va. (Davis, Swartz & 
Templeman, of Clarksburg, W. Va., and Walter F. Carter and Rounds, 
Schurman & Dwight, ail of New York City, on the brief), for appehee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This suit was instituted in the Dis- 
trict Court of the United States for the Northern District of W^est 
Virginia by Michael Lyons, complainant, against Mary E. Lyons, in 
her own right and as administratrix with the will annexed of John 
Lyons, deceased, défendant, for the purpose of surcharging and falsi- 
fying the accounts of Mary E. Lyons, as administratrix c. t. a. That 
portion of the eighth clause of the will involved in this controversy 
is in the f ollowing language : 

"I give and bequeatli to niy brotlier, Michael Lyons, of Ganaveen, Ireland, 
the residue of my money in bank remaining after the payment of my afore- 
said funeral expenses, debts, costs and oxpenses of administration of my 
estate and the legacies aforesaid. » » * " 

It was shown by the testimony that the testator at the time of his 
death had on deposit certain certificates in banks in the city of Clarks- 
burg, as follows : Three, aggregating $2,746.34, in the Home Bank for 
Savings; one, for $865.94, in the Union National Bank of Clarks- 
burg; one, for $1,187.64, in the West Virginia Bank; a savings de- 
posit in the Lowndes Savmgs & Trust Company, amounting to $3,- 
866.45 ; and a checking account in the Home Bank for Savings, 
amounting to $854.14. 

It is insisted by appellee that by virtue of the clause which we hâve 
just quoted the certificates of deposit, savings account, and checking 
account, after the payment of funeral expenses, debts, costs and ex- 
penses of administration, and the legacies mentioned, passed to him. 
On the other hand, it is contended by appellant that the words "money 
in bank" being currency or coin, that money on time deposit or sav- 
ings account did not pass, because such moneys were debts, not due, 
owing by the bank to the depositor, and were choses in action. 
It is our duty to ascertain, if possible, the intent of the testator as 
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respects the disposition of the money or property to which référence 
is made in that portion of the eighth clause of the will which we hâve 
just quoted. 

[1, 2] It is well settled that in the construction of a will the court 
may not only consider the context of the same, but may further con- 
sider the facts and circumstances existing at the time the will was 
made. In the case of Wootton v. Redd,"l2 Grat. 205, the Suprême 
Court of Virginia said : 

"In perfornilng tho duty of expounding a will, tlie court will make tlie 
amplest allowance for tlie unskillfulness and négligence of tlie testator, 
technical informalities will lie dlsregarded, the most perplexing complications 
of words and sentences will be carefuUy unfolded, and tlie traces of the 
testator's intention will be dlligently sought ont lu every part of the instru- 
ment, and the whole carefuUy weiglied together. Nor in the performance 
of this duty will the judiclal expositor be contined to its mère contents. 
For an investigation into the state of facts under which the will was made 
will ofteu materially aid in elucldating the scheme which the testator had 
In mind for the disposition of his estate. Hence lie will endeavor to place 
himself in the situation of the person whose language he is called on to 
interpret ; and as thls ean only be done by the aid of extrinsic évidence, such 
évidence may be resorted to for the purpose of showing the situation of the 
testator and the state of his family and of his property at the time of maklng 
his will. And, generally, évidence may be recclved as to any facts known 
to tlie testator which may reasonably be supi)osed to liave influenced him iu 
the disposition of his property, aud as to ail tlie surrounding circumstances 
at the time of the maklng the will. Wigram on Admission of Extrinsic Evi- 
dence in Aid of the Interprétation of AVills, p. 11 et seq. ; Id., Proposition 5, 
p. 51 ; Id., p. 57 ; Smith v. Bell, G Pet. 68, 75 [8 L. Ed. 322] ; Doe v. Martin, 
Nev. & Mann. 524; Shelton v. Shelton, 1 Wash. [Va.l 53, 50; Kennon v. Mc- 
Roberts, 1 Wash. H'a.] 96, 102 [1 Am. Dec. 42S] ; EUis v. Merrimack Bridge, 
2 Pick. [Mass.] 24.'! ; Brainerd v. Cowdrey, IG Conn. 1." 

It is insisted by counsel for appellant that certificates of deposit are 
choses in action, and that technical words will be given technical mean- 
ings, unless the contrary appears from the context of the will. This 
rule ordinarily applies, but after considering the language of the clause 
to be construed in this controversy we deem it important, if possible, 
to ascertain the intent of the testator, feeling as we do that the facts 
and circumstances are such as to show that he used the words in a 
nontechnical sensé. In Page on Wills, § 471, it is said: 

"It is presumed, therefore, that the words of the will are used in their 
popular and conventional meaning, unless from the face of the will they appear 
to be otherwise used. Thua a provision that the wlfe of testator should be 
'sole controUer' of the property of the testator, aud c-harging ail his just 
debts upon a ccu'tain fund, was lield to constltute his wlfe his executrix, but 
not sole legatco. If, however, testator uses words which hâve a definite and 
well-understood technical meaning, the prima facie presumption will be that 
he intended to use them in this sensé, unless it appears plainly from tlïe 
context that another iiieaning was intended." 

Charles B. Johnson, who was introduced as a witness on behalf of 
complainant, testified that he was engaged in the practice of law, that 
he had known testator probably two or three years prior to his death, 
and that he prepared his will. Witness further testified as foUows: 

"Q. Who was présent when you drew the will, and where was it done? A. 
The will was, of course, drawn by nie in my office; but 1 made three or 
four trips, possibly only three trips, to the résidence of Mr. John Lyous In 
Clarksburg, and received from liim and his wife direct the information which 
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was used in drawinj; the will. I do not remeruber that any other person was 
présent durlng thèse conversations except myself. Mr. Lyons and hls wife, 
and I think Mr. Jolm Noon, the other witness, was présent at the tlme 
that the will was executed or sigued. Q. Who furnished you with the data 
or directions contained in the will as to his property, and the disposition 
made of it? A. Mr. John layons and his wife gave me ail the information I 
secured respectiiig the property whlch he had and the manner of disposition. 
Q. More particularly, state who gave you the directions contained in said 
will for the benefit of Michael Lyous, and who told you where Michaol Lyons 
lived? A. Tliat information was given me by Mr. John Lyons liimself, al- 
though he and his wife were both in the room, and both talked about it whilo 
I was securing their information, but I could not say exactly to what extent 
each one of them gave me the information; but Mr. John Lyons told me 
where his brother lived, and who he was, and what he desired to give him 
by this will. * * * Q. Who was that person? A. ïhat was Michael 
Lyons, of Genaveen, Ireland. Q. Did Michael Lyons, testator, tell you any- 
thing about his brother, or having a brother at that time? A. You mean John 
LyonsV Q. I mean John Lyons ; yes. A. Yes, sir. Mr. John Lyons told 
me that he had a brother in Ireland, and told me where ho was, and told 
me where he was and siving me the place, Genaveen. However, both John 
Lyons and his wife talked about this, and I cannot say just which one exact- 
ly gave me the more information about it. It was a subject of gênerai 
talk between the two and myself at the time when I was preparing the will. 
Q. Did he ever tell you about having such a brother more tlian once, or only 
the one time? A. I cannot say about that, Mr. Bassel. I only remember that 
he told me that he had a brother named Michael Lyons, at Genaveen, Ireland, 
and told me what he desired to leave to this brother by the will, and whether 
we talked about it more than once I could not say, exactly. I do remember 
that we talked about it." 

It will be observed that the testator's wife was présent at the time 
the will was executed, and participated in giving the draftsman the 
information upon which the will was prepared, and, according to the 
witness, made no objection to the manner in which testator disposed 
of his property. By virtue of the third clause of the will Thomas 
Rogers Lyons was given a house and lot; by the fourth clause Vir- 
ginia Drudy was given the sum of $100; the sixth clause gives Regi- 
nald Bradford $100 ; and by the seventh clause $1 in cash was given 
to Patrick Lyons, a brother of the testator. This leaves only the 
iirst, second and residuary clauses. The first and second clauses were 
for the payment of burial and funeral expenses out of the money of 
the testator in bank. The residuary clause is in the f ollowing language : 

"AU the rest and residue of my property and estate, real, Personal and 
mixed, of every kind or nature whatsoever, not hereinbefore given, deviséd 
and bequeathed, I do hereby give, devise and bequeath to my wife, Mary E. 
Lyons." 

If it had been the purpose of the testator to treat the certificates of 
deposit as property, and not as money, he would hâve naturally dis- 
posed of the same in the fourth clause, wherein he bequeathed 20 
shares of the capital stock of the Home Bank for Savings to his 
wife. That this was not the purpose of the testator is shown by the 
évidence of the witness Johnson, who prepared the will. This witness, 
among other things, in referring to what transpired at the time he 
was obtaining the information upon which the will was based, said : 

"In giving me the property, he spoke of his real estate and how he desired 
to dispose of it, and I think certain jjersonal property, such as the stock in 
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the haiik, and tliea ask(>d that the 'raouey iu baiik,' using; those words, be glven 
to the pei-sou iDeiitioiied in the eighth clause of the wlll."' 

Common observation and expérience teach us tliat one like the 
testator, not farailiar with the technical meaning of banking terms, 
wotild naturally employ the term "money in bank," when referring to 
deposits of this kind, notwithstanding the fact that such deposits were 
not stibject to check. He knew that from time to time he had deposited 
money in the bank, and it was most natural that he should hâve re- 
ferred to the same as "money in bank." Indeed, any layman, and 
particularly one who had not had the benefit of an éducation, and, 
therefore, not acquainted with the technical terms employed in con- 
nection with banking, would, under similar circumstances, hâve em- 
ployed the same language used by the testator. This, taken in con- 
nection with the fact that only the bank stock he possessed was be- 
queathed to the wif e in the fourth clause, tends strongly to support the 
contention that it was the purpose of tlie testator' to give to his brother 
ail money that he had in the bank suljject to check or by virtue of 
time deposits. 

We do not deem it necessary to discuss the relevancy of the cases 
relied upon by appellant, feeling as we do that, when we consider the 
facts and circumstances connected with the exécution of the will in 
question, the term "money in bank," employed by the testator, was 
used in a broad and not a technical sensé, and that therefore it was 
his purpose, after paying certain expenses referred to in clauses 1 
and 2 to bequeath to his brother any balance that might remain in 
the bank of the money that he had deposited subject to check, as well 
as any amount on time deposit. 

We think the construction placed upon this will by the lower court 
was eminently proper. Therefore the ruling of that court is affirmed. 



THE JOHN J. TIMMINS. 

(Circuit Court of Appeals, Second Circuit. April 11, 191C.) 

No. ICO. 

Collision <S=>05(2) — Steam Vëssels Meeting — Change of Course, 

A collision in the evening between a barge alongside of a tug and an- 

other tug held, on conflicting évidence, to liave occurred when tlie ves- 

sels were on meeting courses, and to hâve been due solely to the fault 

of the towing tug in clianging her course. 
[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 

Dig. <S=>95(2).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty, for colHsion by the Moran Towing & Transpor- 
tation Company, owner of the barge Moran No. 44, against the steam 
tug John J. Timmîns; Edward M. Timmins, claimant. Decree for 
libelant, and claimant appeals. Affirmed. 

^■' ' . ' " ■ "" • ' ' ' ~ " '■■' " — — ' ■■■ ■■ * 

^=:3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digeste & Indexes 
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H. L. Loomis and Butler, WycofF & Campbell, ail of New York 
City, for appellant. 

Samuel Park and Park & Mattison, ail of New York City, for ap- 
pellee. 

Before WARD and ROGERS, Circuit Judges, and HOUGH, Dis- 
trict Judge. 

WARD, Circuit Judge. Judge Mayer not only found the testimony 
of the witnesses in this case irreconcilable, vvhich often occurs, but 
came to a conclusion founded quite as much on what he thought to 
be the probabilities of the situation as on the testimony of the wit- 
nesses f rom the vessel which he exonerated. 

December 6, 1912, about 5 :30 p. m., tiie tug Timmins was bound 
down Red Hook channel for Bush's Stores, South Brooklyn, with the 
covered barge Rose on her port and the open deck barge Moran No. 
44 on her starboard side. The tug Moran was bound light from the 
seawall of the Erie Basin Breakwater to New York. The starboard 
bows of the tug and of the barge No. 44 came into sliding contact, 
and the owner of the barge, which is also the owner of the tug Moran, 
liled this libel against the tug Timmins to recover the damages caused 
thereby. The District Judge entered a decree against the Timmins. 

The pleadings of each party give a perfectly intelligible account 
of what happened, which is consistent with the destination of each 
vessel. The libel allèges that the collision occurred, when the vessels 
were meeting green to green in Red Hook channel, as the resuit of 
the Timmins suddenly porting, whereupon the Moran hard-aported so 
as to avoid being struck amidships. On the other hand, the answer of 
the Timmins says that the collision occurred when the vessels were 
on crossing courses ; the Moran having the Timmins on her star- 
board side and crossing so near her bows that in hard-aporting to 
clear she ran into the starboard side of the barge No. 44. 

Now, either of thèse accounts is quite consistent with the destina- 
tion of each vessel, and if supported by testimony might safely be 
adopted ; but at the trial the master and mate of the Timmins added 
the following, viz. : That the Moran, while on a course to the west- 
ward crossing the course of the Timmins to the southward and show- 
ing her green light, suddenly starboarded, shut out her green light, 
got on a parallel course, and then, when about 200 feet ahead, sud- 
denly hard-aported right across the bows of the Timmins, and in an 
effort to get clear swung around and ran into the starboard side of 
the barge No. 44. This account the District Judge rejected as in- 
credible, and we entirely agrée with him. Moreover, the navigation 
is not consistent with the destination of the Moran, nor with the ac- 
count given in the answer of the Timmins. The conclusion so arrived 
at deprives the testimony of the material witnesses for the Timmins 
of any claim to credibility. The best that can be said for them is 
that they could not hâve seen the Moran until almost the moment of 
collision. Consequently we must adopt the story of the Moran, unless 
it also appears to be incredible. The collision obviously was sudden 
and unexpected. Neither vessel blew any steering signal, nor even 
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any alarm. The nature of the contact — a rubbing or glancing-, rather 
than a direct, blow — shows that both vessels must hâve ported. Those 
■Dn the Timmins deny any change of course, while the pilot of the 
Moran admits hard-aporting for a good reason. Obviously, if the 
Timmins had maintained a steady course and the Moran only had 
ported, the blow would hâve been more direct and not glancing. 

The No. 44 was a barge entirely covered by her deck, and having 
forward and aft a perpendicular bulkhead at the bottoni as wide as the 
deck, and angling off to the top which was much narrower. A great 
deal is said about the forward bulkhead obstructing the view of the 
Timmins' green light from those on the Moran and of the Moran's 
green light from those on the Timmins, to which we attach very little 
importance, particularly as it seems to be admitted that the outline of 
the vessels could be seen at a considérable distance. 

The decree is affirmed. 



THE BRIDGETON. 

(Circuit Court of Appeals, Second Circuit. April 11, 1916.) 

Nos. 233, 234. 

Coi-Lisio:* <©=95(4) — Steam Vessels Meeting — Violation of Passing Ageee- 

MENT. 

A collision between a car float In tow alongside of a tug passing out 
of a slip at Communipaw and a steam ligliter passing in held due solely 
to the fault of the tug in violating an agreement made by the two ves- 
sels to pass port to port, for which the width of the slip gave sufiiclent 
room. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. <g=»95(4).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suits in admiralty for collision by the North & East River Terminal 
Company, owner, and by William Gaffney, charterer, of the steam 
lighter Varina, against the steam tug Bridgeton ; the Central Railroad 
Company of New Jersey, claimant. Decree for libelants, and claim- 
ant appeals. Affirmed. 

For opinion below, see 221 Fed. 510. 

James J. Macklin, of New York City (F. V. Barnes, of New York 
City, of counsel), for appellant. 

Armstrong, Brown & Purdy, of New York City (P. M. Brown, of 
New York City, of counsel), for appellee North & East River Termi- 
nal Co. 

Foley & Martin, of New York City (Wm. J. Martin and G. V. A. 
McCloskey, both of New York City, of counsel), for appellee Gaffney. 

Before WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

WARD, Circuit Judge. February 28, 1913, the tug Bridgeton, with 
a loaded car float 250 feet long on her starboard side, left one of the 

<g=jPor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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tridges between Piers 7 and 8 at Communipaw, Jersey City, bound 
across the Hudson into the East River. At the same time the loaded 
steam lighter Varina was coming down the river bound into the same 
sHp. The tide was ebb; the sHp is 350 feet wide and 1,350 feet long. 
The car float and lighter came into collision almost head on before 
the car float had got entirely out of the slip. The resuit was that the 
Varina sank ^yith her cargo, both sustaining serions damage, to recover 
which the owners of the Varina and the charterer, as bailee of the 
cargo laden thereon, each filed a libel against the tug Bridgeton. 

We are quite satisfied that the Bridgeton before leaving her slip 
blew the usual slip whistle of one long blast, which the master of the 
Varina should hâve heard, if he did not. This, however, is not a very 
material considération, because at a time when the Varina knew the 
Bridgeton was coming out and the Bridgeton knew the Varina was 
coming in, they exchanged a signal of one whistle, indicating that they 
would pass port to port. There was quite room enough to do this, and 
the collision was brought about by a violation of the understanding 
either by the Varina or by the Bridgeton. 

The witnesses on the Bridgeton say that the Varina just before the 
collision starboarded so as to head over to New York, and then came 
about under a port helm so as to head to New Jersey and right into 
the bow of the car float. The District Judge naturally declined to be- 
lieve such an account. On the other hand, those on the Varina say 
that the Bridgeton, notwithstanding her signal of one blast, was, to 
correct the effect of the ebb tide on the car float as it entered the 
stream, heading toward the upper corner of the slip, and that, when 
she saw collision was imminent, she blew a signal of two whistles, 
which invited a passage starboard to starboard. Judge Hazel found 
that this second signal of two blasts was blown, notwithstanding that 
the master of the Bridgeton denied it, and we see no reason for difïer- 
ing from him. It follows that the coUision was due to the violation 
by the Bridgeton of the agreement reached as to the navigation to be 
pursued, and not because the Varina was coming down too near the 
line of the piers, or at too great a speed. 

The decree is afïirmed. 



In re JOHN J. GIBSON CO, 

(Circuit Court of Appeals, Second Circuit. April 24, 1916.) 

Mandamus <S==>4(1) — Gkounds^Eemedy by Appeal. 

Mandamus does not lie to correct errors in rulings wliicli are reviewa- 
ble on appeal. 

[Ed. Note. — For otlier cases, see Mandamus, Cent. Dig. §§ 9, 11, 17-19 ; 
Dec. Dig. <3=4(1).] 

Application of the John J. Gibson Company for a writ of mandamus 
to the Judge of the District Court of the United States for the Western 
District of New York. Pétition denied. 

<Sc=jFor other cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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Josiah McRoberts, o£ Chicago, III., for petitioner 
J. William EHis, of Buffalo, N. Y., for respondent. 

Before WARD and ROGERS, Circuit Judges, and MAYER,"Dis- 
trict Judge. 

PER CURIAM. The defendant's objection to the granting of the 
rehearing in this case after the cause had been decided and his mo- 
tion to suppress the dépositions for the taking of which the rehear- 
ing was granted, on the ground that the court below exercised a dis- 
crétion where no discrétion existed, because the complainant was fully 
apprized of the existence of the évidence before he bronght suit, re- 
lied upon proving it m an incompétent manner and stated no facts 
showing that he was not financially able to do in May, 1915, what he 
did in August, 1915, are questions which, if erroneously decided, can 
be corrected on appeal, and therefore the remedy by mandamus does 
not lie. 

The getition is demed. 



WESTINGIIOUSE ELECTRIC & MB'G. CO. v. WAONER ELECTRIC 

MFG. CO. * 

WAGNER ELECTRIC MFG. CO. v. WESTINGIIOESK ELECTRIC & 

MFG. CO. 

(Circuit Court of Appeals, Eiglith Circuit. May 1, 191C.) 
Nos. 4432, 4444. 

1. Patents ©=324(0) — Suit fob Infeingemeimi — Accouktixg Befoeb Master 

— Pkoceedings Aftee Reveksae. 

An equity case for infrinsement, reversed and reniunded, with direc- 
tions tiiat It be recommitted to a luaster "for a new lieariug on ail tlio 
questions iuvolved in the original référence and on évidence already sub- 
mitted and sucli additional testimony as may be olïered," Is open for full 
new liearing before the master uiider the orighial référence, and the "évi- 
dence already submitted" Is entitled to no greater weight on such hear- 
ing than that talcen thereafter. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § GOO; Dec. Eig 
<®=>324(0).] 

2. Patents <S=3322 — Suit fob Infbinciement — Accoi-'ntihg Before Mastee — 

NfAV IlEAKIJMG. 

The fact that a table showing in détail sales of infringing articles by 
défendant was prepared under direction of oae of ita oliicors froui its 
books, at the instance of complainant, and admitted in évidence on the 
former hearing, and that its substance was stipulated into the record for 
the purpose of appeal, to save the cost of printing, did not estop defend- 
smt from showing ou the now hearing that through mistake the table 
included articles not contalning the infringing devlce. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. g§ 590-595; Dec. 
Dig. ®=>322.] 

J. Patents <S=>322 — Suit foe Infbingejient — Référence foe Accounting. 

Where an appellate court, on reversai of a decree awarding profits 
against an infrlnger, directed a recommlttal of the case to a master for 
a new hearing, on setting aside the master's report for failure to prop- 



<S=»For other cases see same topic & KEY-NUMBEE in aU Key-Numbered Digests & Indexes 
•Rehearing denied September 4, 1916. 
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erly consider new évidence offered, the court sliould, under the circum- 
stances of thls case, hâve agaln referred It for further liearing. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dig. §§ 590-59-5 ; Dec. 
Dig. €==322.] 

4. WoRDs AXD Phrases — "Force and Efitîct." 

The "force and effect" of évidence is Its ultlmate expression in the 
facts proved by it. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Suit in equity by the Westinghouse Electric & Manufacturing Com- 
pany against t!îe Wagner Electric Manufacturing Company. From a 
final decree, both parties appeal. Reversed. 

For opinion below, see 218 Fed. 646. 

Thomas B. Kerr, of New York City, and Paul Bakewell, of St. 
Louis, Mo., for plaintiff. 

Edwin E. Huffman, of St. Louis, Mo., and Melville Church, oî 
Washington, D. C, for défendant. 

Before HOOK, Circuit Judge, and ELLIOTT and YOUMANS, 
District Judges. 

HOOK, Circuit Judge. Thèse appeals involve an accounting by de- 
fendant, the W^agner Company, for profits realized from an infringe- 
ment of claim 4 of patent No. 366,362 to George Westinghouse, Jr., 
for improvements in electrical converters or transformers. The valid- 
ity of claim 4 and the fact of infringement were estabHshed in the 
Second Circuit in a suit against a customer of the défendant. West- 
inghouse Electric & Mfg. Co. v. Union Carbide Co. (C. C.) 112 Fed. 
417; Id., 55 C. C. A. 230, 117 Fed. 495. The plaintiff, Westinghouse 
Company, the assignée of the patent, then brought this suit in the court 
below and obtained a decree of permanent injunction and for an ac- 
counting. (C. C.) 129 Fed. 604. At that time it attempted to hâve 
the decree cover a kind of transformer called "Type M," which de- 
fendant was then manufacturing; but the trial court held that claim 4 
was confined to the particUlar combination described, and that "Type 
M" did not infringe. The taking of the account was referred to a 
master. At the hearing before him the question was reduced to one 
of profits, to the exclusion of damages. From the évidence the mas- 
ter found and reported profits aggregating $132,433.35. The défend- 
ant contended that the infringing transformers sold by it during the ac- 
counting period contained featurcs and éléments of value not covered 
by the patent, and that, the plaintiff' having failed to separate and ap- 
portion the profits accordingly, its recovery should be confined to a 
nominal sum; but the master disallowed the contentions. Upon the 
return of his report the trial court held with défendant. On appeal 
to this court the decree of the trial court was affirmed. 97 C. C. A. 
621, 173 Fed. 361. A writ of certiorari was granted by the Suprême 
Court to review the rules applied to the accounting, but not for the 
purpose of re-examining the décision that defendant's "Type M" wa.s 
not an infringement. That court reversed the decree and remanded 
233 F.~48 
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the case, "with power to hear and détermine motions to amend the 
pleadings, and with directions that the case be recommitted to a mas- 
ter for a new hearing on ail the questions involved in the original réf- 
érence, and, on évidence already submitted and such additional tes- 
timony as may be offered, for further proceedings not inconsistent 
with this opinion." 225 U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 1222, 
41 L. R. A. (N. S.) 653. In its opinion the Suprême Court dissipated 
the confusion which had long existed with respect to the burden of 
proof, etc., in accountings for profits in patent infringements. 

When the case went back to the trial court it was recommitted to 
the same master. Before him the plaintiff rested upon the évidence re- 
ceived at the first hearing, and, although the défendant introduced mucli 
new évidence upon the number of infringing transformers sold, the 
profits it realized from the entire structures, and upon the séparation 
and apportionment of the profits between what it contended were pat- 
ented and unpatented éléments, the master again found against it in 
the sum of $132,433.35. The trial court said the master had prac- 
tically ignored defendant's additional évidence, sustained exceptions to 
the report, found the amount of defendant's liability did not exceed 
$10,000, and rendered a decree for that sum. Both plaintiflf and de- 
fendant hâve appealed. The foregoing outline of the long controversy 
is quite gênerai and brief, but it is sufficient for présent purposes. 

[1, 4] The attitude of the master toward defendant's additional évi- 
dence at the second hearing is shown by the following excerpts from 
bis report: 

"The Snprfime Court of the United States bas ronianded this case for a re- 
hearing. 'On the évidence already submitted,' etc. The court has given me no 
authority to impair, diiiiinish, cliange, or reject any part of that 'évidence al- 
ready submitted.' As shown elsewhere, I hâve no power to do any of thèse 
things, and I hâve endeavored durlng the hearing to make it clear that I 
hâve no authority to allow the parties to do so." 

"Counsel for complainant insist that the défendant is estopped to contest 
the force and effect of the 'évidence already submitted.' I feel compelled by 
the décision to sustain that position." 

It is clear the master did not give the new évidence the considération 
it deserved. The "force and eflfect" of the évidence already submitted 
was its ultimate expression in the facts proved by it, and the ruling of 
the master led to a practical déniai of the new hearing contemplated. 
So far as concerned the matters of accounting submitted to him the 
case was at large for a new hearing on ail the questions involved in 
the original référence. That plainly meant the hearing was to be full 
and plenary, without conviction prepense or insistence upon prior con- 
clusions of fact in the face of countervailing additional évidence. The 
hearing was not to be approached with the idea that certain of the 
questions of fact involved had been definitely settled or foreclosed. As 
customary in such cases, the old évidence was to remain, and new évi- 
dence relevant to the issue was to be received, if ofl;ered. In the very 
nature of things the former was not to be given precedence or superior 
regard simply because it had been first received and had been once 
considered. Each class and each item of évidence finally before him 
should bave been accorded the probative value to which it was inher- 
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ently entitled by settled rules. It is true that the master revieweci 
the additional évidence to an extent and held it insufficient, but it was 
donc in the light and under the influence of the erroneous theory adopt- 
ed with référence to it. 

[2] One matter of évidence merits especial attention. While plain- 
tiff was making its proof at the first hearing before the master of the 
extent of defendant's infringing business, it called Mr. Layman, an 
officer of défendant, as a witness, and had him produce the corporate 
books and records. At plaintiff's instance Mr. Layman caused to be 
compiled a tabulation of infringing transformers sold during the ac- 
counting period. It consisted of two typewritten volumes of about 
360 pages, and showed in détail each sale, the size or capacity and the 
type of the transformer sold, the priées to customers, commissions to 
agents, and net prices to défendant. It showed the sale of more than 
16,000 transformers. The tabulation, termed the "Layman Schedule," 
was received in évidence and was the authority for the figures shown 
in the report of the master and the subséquent opinions of the courts. 
In verifying it Vi'hen produced, Mr. Layman testified that he had net 
personally made the tabulation, that it had been done by one of his 
clerks, assisted by a représentative of the master, but that he believed 
it to be a correct showing of ail infringing transformers sold by the 
défendant. 

At the second hearing the défendant ofïered substantial évidence 
tending quite strongly to show a mistake had been made, and that the 
Layman schedule was materially inaccurate in several respects, but 
principally in that it included large numbers of transformers of a size 
and type in which the patented invention had never been used— that 
the bookkeeper and the stenographer of the master had evidently en- 
deavored to make a list of ail the transformers sold, regardless of in- 
fringement. The défendant employed a public accountant, who drew 
ofï from its books a list of every transformer sold during the period, 
submitted it for comparison with the Layman schedule, and supple- 
mented it with testimony to show the inaccuracy of the latter in respect 
of the question in issue. The master said: 

"The défendant is estopped from denying the accuracy of the schedule of 
infringing transformers, and estopped from statlng that that schedule cou- 
tains anythlng but a list of infringing transformers. For the défendant 
to take any other course now would be to take an inconsistent position, and 
this the défendant cannot do." 

The reason for this ruling was partly because a stipulation had been 
made by counsel for both parties of the substance of the Layman 
schedule, in order to save expense in printing the record for this court 
on the first appeal. 

The master erred. The schedule should hâve been regarded, not 
as conclusive, but as évidence in the case, to be considered in connec- 
tion with ail the testimony respecting it and the circumstances of its 
production. The schedule was intended at the time as purely of a tes- 
timonial character, not as a hard and fast agreement or settlement of 
substantive rights. The corporate records did not themselves show in- 
fringement, but oral testimony on that subject was necessary, and it is 
urged a serious mistake was made in giving it. The éléments of an 
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estoppel are not présent. The plaintiff was not induced to change its 
position to its disadvantage. The successful impairment of the proba- 
tive vakie o£ the schetkile and the testimony regarding it would be 
nothing more than the correction of a mistake and the estabhshment of 
tlie truth as to an issue of fact. The stipukition of counsel was not de- 
signed even to settle a fact othervvise nnproved, or to dispense with 
the taking of évidence which afterwards appeared to hâve escaped the 
reach of the parties. It was simply an agreement of convenience to 
obviate an unnecessary cost of printing. If in fact it proceeded upon 
a mistake or inadvertence, the défendant shoukl hâve been allowed to 
correct it under the circumstances of the case. Carnegie Steel Co. v. 
Canibria Iron Ce, 18.^11. S. 403, 22 Sup. Ct. 698, 46 L. Ed. 968. 

[3] The direction of the Suprême Court was to recommit the case 
to a master. We think that, when it ap])cared from the master's sec- 
ond report that the hearing contemplated had not been given, the trial 
court shoukl hâve vacated it and again referred the case, instead of 
feeling obliged to institute an original investigation of its own. It 
was entitled, as this court is now, to the aid of a first-hand considéra- 
tion of an accounting before a master. In this jjarticular we follow 
Chicago, etc., Ry. v. Tompkins, 176 U. S. 167, 179, 20 Sup. Ct. 336, 
44 L. Ed. 417, and the niany cases in which the practice bas been ap- 
plied. A detailed report, after a considération of ail the évidence, 
showing the basis and the constituents of the award which is recom- 
mended, will enable the courts which pass upon it the better to per- 
form their duties. 

The decree is reversed, and the cause is remanded, with direction to 
recommit it to a master for a new hearing on ail the questions involved 
in the original référence, and, on évidence already submitted and such 
additional évidence as may be offered, for further proceedings not in- 
consistent with this opinion. 



JOHNSON V. GARNER. 

(District Court, D. Nevada. June 16, 191G.) 

No. A-17. 

1. Statutes <S=22C — Constetjction— Statuts Adopted from Otiier State. 

Wliere tlie Législature of one state adopts a statute already in force iii 
anotlier state, it is presumed tliat tlie construction given such statute 
is also adopted. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 307; Dec. Dig. 
<î=>226.] 

2. HUSBAKD AND WlFE <^=5272(1) COMMUNITY PROPEETY — DiVOBCE. 

Tlie Nevada Constitution adopted in 1864 defines, in article 4, § 31, 
what shall constitute tlie separate property of the wife, and provides 
that laws shall be passed more clearly defiuing the rights of the wife to 
the community as wcll as to her separate property. Thereafter was en- 
acted St. Nev. 1864-65, c. 76, § 12, deelaring that, in case of dissolution 
of the marriage by decree of any court of compétent jurisdiction, the 
common property shall be equally divided between the parties, and the 
court granting the decree shall make such order for the division of the 

©sjFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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cominon property as the nature of the case may require, provided that, 
when the decree is rendered on tlie ground of adultery or extrême criielty, 
the party found guilty nhall be entitled to such portion of the eonimon 
I)roperty as the court grantiiifr the decree may deeni just and allow. In 
1873 this a et was repealed. but section 12 was continued, and now ap- 
pears as Kev. Laws Nev. § 210*!, dechiring that, In case of the dissoUition 
of the inarriajre, tlie couununity property uiust be equally divided be- 
tween the parties, and tUe court grantliifr the decree must make such 
order for the division of tlie connuunity jiropei'ty as the nature of tlie 
case may re(iuire, while that portion of the act of 1873 appearing as 
section 218S déclares tliat the rights of husbaud and wife are governed 
by the act, uniess there is a niai'riage contract or settlement. Rev. Laws 
Nev. § 5841, euacted in 18()1, déclares that in grunting a divorce tlie 
court shall make sncli disposition of the property of the parties as sliall 
seem: just and équitable for the lienetit of the children, and that ail 
property and peeuniary riglits and intcrests. and ail riglits touching the 
children, tlieir custody and fruai'<lianship, not otlierwisc disposed of, shall, 
by such divorce, be divested ont of the guilty party, and vested in the 
party at wliose instance the divorce was granted. llelil, in view of an- 
other section of the sanie act appearing as I!ev. Laws Nev. § 5843, and de- 
claring that when the marriage shall be dissolved by the husband beiiig 
sentenced to iniprisonmcnt. and when a divorce shall be ordered for the 
cause of adultery committed by the liusband, the wife shall be entitled to 
the same pro])ortion of his lands and property as if he were dead; but in 
other cases the court shall set apart such portion for her support and 
the support of their children as shall be deemed just, and, as the act of 
1861 was passed before the création of conimunlty property, effect can- 
not be given to it, particularly In vlew of the construction by the Cali- 
fornia courts of the later statutes, which must be deemed to hâve been 
adopted when the statutes were adopted from that state ; hence a decree 
of divorce in favor of the husband for désertion does not, though there was 
no adjudication as to property rights, deprive the wife of her rights in 
the eominuiilty property. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dig. § 1003 ; 
Dec. Dig. ®==>272(1).] 

3. Husband anu Wife ■©=272(1) — Community Property — Divobce. 

A divorce terminâtes the community estate of the spouses, and there- 
after they are tenants in common of such community property, rather 
thari copartners. 

[Rd. Note. — For other cases, see Husband and Wife, Cent. Dig. § 1003 ; 
Dec. Dig. <®=5272(1).J 

4. Fquity ©=339(1) — .JUKisuicTiON — Ketkntion of Jueisdiction. 

A court of eciuity, having jurisdlction of a suit by a divorced wife to 
recover her interest In the comuninity property, will retaln jurisdlction of 
the i)roceeding to do complète justice ; other parties having intervened 
and set up their clalms to such property, and the husband having died. 

[Ed. Note.— For other cases, see Fquity, Cent. Dig. §§ 104-109, 111, 114 ; 
Dec. Dig. <©=>39(l).:i 

g. Husband and Wibe tS=272(5) — Community Propekty — Interests. 

Where, to facilitate a divorce, a husbîind and wife made a settlement 
whlch for that reason was void, payments made by the husband under 
such settlement will be credlted again.st the wife's share of the community 
estate, not against the whole property. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dig. § 1007; 
Dec. Dig. .§=272(5).] 

6. Husband and Wife <©=»272(5) — Community Property — Payments. 

Where, after divorce, the property which had belonged to the com- 
munity of the spouses was greatly enhanced in value by the efforts of the 

©=jFor other cases see same topio & KEY-NUMBER in ail Key-Numbered DigestB & Indexes 
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husband, the husband Is entitled to reasonable compensation for hls 
services. 

[Ed. Note.— For other cases, see Husband and Wife, Cent. Dlg. § 1007 ; 
Dec. Dig. <g=272(5).] 

7. Husband and Wife ©=272(5) — Community Pbopertt — Compensation. 

Where, after divorce, the liusband ret^lnod control of the property 
which had been commuuity, expenditures made by him in enhancing the 
value of the community should be allowed, in the suit by the wife to ob- 
tain her share. 

[Ed. Note.— For other cases, see Husband and Wife, Cent. Dig. § 1007 ; 
Dec. Dig. <©=:>272(5).] 

8. COSTS <®=35i) — Appoktionment — Eqtiities. 

In suit by a former wife to obtain her share in property which had 
composed tbe community estate of herself and her former husband, the 
costs of recelvershlp proceediugs will not be assessed wholly against 
the husbaud's interest, though the wife prevailed, where the equities 
wore not ail in her favor. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 261-276; Dec Dlg. 

9. CouBTS ®=»363 — State Laws as Kules of Décision — Administration 

oF Estâtes — Priobiiies. 

It is wlthin the power of the state to détermine the order in which 
debts of an estate shall be paid ; therefore the fédéral courts must glve 
effect to Rev. Laws Nev. § 6052, deelaring priorities. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 930-949; Dec. 
Dig. ®=3363.] 

10. Husband and Wife ®=5276(5) — Communitt Pkopektt — ^Administeation — 

Peiokities of Olaims. 

TUougli a suit by a dlvorced wife to recover her share of the property 
which had composed the community of herself and her former husband 
was beguu first, creditors of the husband, who died pending suit, cannot, 
having in his lifetime, and after institution of suit by wife, reduced their 
claims to judgment In the state court be deprived of the beneflt of Rev. 
Laws Nev. § 6052, glvlng judgments rendered against deceased in hls 
lifetime priorlty over ordinary demands. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dlg. S 1037 ; 
Dec. Dig. ®=>27e(5).] 

11. Husband and Wife <@=>276(5) — Community Propkett — ^Administration 

— Peioritibs of Claims — "Dkbts." 

Rev. I^aws Nev. § 6052, déclares that the debts of the estate shall be 
paid: First, the funeral expenses; second, the expenses of the last sicl£- 
ness ; thlrd, debts preferred by fédéral laws ; fourth, judgments ren- 
dered against the deceased in his lifetime; and, fifth, ail other demands 
against the estate. A husband secured a divorce against his wife, and, 
there being no adjudication as to the rlghts of the former spouses with 
respect to the community property, the husband retained it and also con- 
verted to his own use the profits from such community estate. Held, 
that as the tenu "debt," used in the statute, signifies no more than a sum 
of money owing on a contract, express or implled, only the profits of the 
commuuity estate converted by the husband can be deemed debts, but the 
husband must be treated as a trustée of the wlfe's Interest in the com- 
munity property, and as to such she takes prlority over creditors who re- 
duced their claims to judgment during the husband's lifetime, while as 
to the debt for the profits wlthheld she does not 

[Ed. Note. — For other cases, see Husband and Wlfe, Cent. Dlg. § 1037 ; 
Dec. Dig. ©=)276(5). 

For other définitions, see Words and Phrases, First and Second Séries, 
Debt.] 

^=>For other cases see same topic & KE7-NUMBER In ail Key-Numbered Digeste & Indexe» 
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12. Courts <S=493(2) — Fédéral Coitrts — Restraining Order — Liens. 

After an order of tlie fédéral court restraining disposition of property 
of défendant was served on a bank holding defendant's property, the 
bank cannot, by attacliment in the state courts, acquire any lien. 

[Ed. Note. — For other cases, see Courts, Cent. DIg. § 1347; Dec. Dig. 
<g=>493(2).] 

13. WlTNESSES ©=5144(3) COMPETENCY — TRANSACTIONS WITH DeCEASED PAR- 
TIES. 

Where one of the parties to a transaction was dead, a witness, who was 
really an adversary party to décèdent, is incompétent to testify. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dlg. § 628 ; Dec. Dig. 
©=144(3).] 

14. JUDGMENT (®=707 — CONCLUSIVENESS — PEESONS NOT PARTIES. 

One not a party to a judgment is not bound thereby. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1230 ; Dec. Dig. 
©=5707.] 

15 HrSBAND AND WlFE <S=5272(1) COMMUNITY PROPEBTY — ACTHOBITY OF 

HUSBAND. 

After divorce, the liusband, who durlng the existence of the marriage 
could incumber and manage the communlty estate, has no further right to 
incumber the communlty property. 

[Ed. Note.— For other cases, see Husband and Wlfe, Cent. Dig. § 1003 : 
Dec. Dig. <S=3272(1).] 

16. Husband and Wife ®=5272(1) — Community Pkopebty — Intebests op 

WlFE — LlABILITY OP WlFE. 

Before marriage, a husband, to protect community interests In a min- 
ing ventïire, executed a note on whieh he was personally liable. After 
divorce, the note was surrendered and the husband executed a new note. 
The wife was not a party to a judgment recovered by the holder of the 
notes against the husband. Hcld that, as the husband's right to bind 
the community estate ended with the dissolution o£ the marriage, and as 
the old note was surrendered and limitations against its enforcement had 
l'un before Judgment was recovered on the second note, the wlfe's share of 
the community property, which was retained by the husband, was not 
subject to the payment of the second note, though her share of the com- 
munlty was once liable for satisfaction of the original. 

[Ed. Note.— For other cases, see Husband and Wife, Cent. Dig. § 10O3 ; 
Dec. Dlg. <3=^272(1).] 

17. Husband and Wife <©=3272(3) — Community Pboperty— Dissolution — 

Equitable Bstoppel. 

In such case, though the wife did not assert her rlghts in the community 
property for a number of years, yet as the bank, which held both notes, 
made no attempt to enforce the original note, and received no payment.s 
for a number of years, and then accepted the second note, surrenderlng 
the original, the wife was not estopped from asserting her rights in the 
communlty estate against the bank, for an estopi>el cannot arise by reasoii 
of mère silence, there being nothlng to show that the wlfe's delay mlsled 
the bank. 

[Ed. Note. — For other cases, see Husband and Wlfe, Cent. Dig. § 1007; 
Dec. Dlg. ©=5272(5).] 

18. EsTOPPEL (gssllO — Pleadixg — Necessity. 

To be relied on, an équitable estoppel must be pleaded. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. § 300; Dec, Dig. 

<S=5llO.] 

(®=oFor other cases see saine topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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10. HTJSBANn AXD WlKE (S=>2C8(5)— COMUUNITY l^RTATE — ElOIIT OF IIUSnASD 
TO BlND, 

A note, ou wlildli a husbaucl becnme indlvidually liable glveii to pro- 
tect liis luterest in a mine, Is a commiiuity obligation, enforeeable against 
the comniunity estate. 

[Kd. Xote. — For other cases, see Ilusliand aud Wife, Cent. Dig. § OCl ; 
Dec. Dig. <g=32C8(5).] 

20. NOVATION ©=3,5 — WllAT OONSTITUTEfa. 

Where, before divorce, a Irasband signed a not(> to obtain funds to pro- 
tect bis interest in a mlning venture, and after divorce, tboiigh no pay- 
meuts were made on the note for a number of years, it vvas surrendered 
and a new note received by tlie bank, tbe second note cannot be regurded 
as a renewal of tlie iirst as against the dlvorced wlfe's interest iu the 
corumuiiity estate, for at the time of exécution of the second note the lius- 
band could not bind the commuuity, as it no longer existed, and the wite 
did not consent to be bound by sucli obligation. 

[Ed. >fote. — For other cases, see Novation, Cent. Dig. § 5; Dec. Dig. 

21. IlU.SBAND AND WlFE <S=>272(1) — CoMMUNITY PlîOPEKTY — LlATÎILITY OF. 

One who did not make loans to a husband until after divorce Is not a 
comniunity creditor. 

[Ed. Note.^For other cases, see Husband and Wife, Cent. Dig. § 1003 ; 
Dec. Dig. <©=3272(1).] 

22. IlusisANU AND Wife i©=272(5) — Commtjnity Proi'kkty — Dissolution — • 

Eqi:itahle Esïoi'i'EL. 

One who made loans to a husband, who was in possession of the entire 
comniunity estate, after divorce, cannot assert any estoppel against 
the claim of the dlvorced wife to lier share, where no niisrepresentations 
were made by the wife, and the lender, from the facts in lier possession, 
miglit hâve discovered the wlfe's right ; it not appeariug that the wife 
delayed asserting lier rlghts to mislead the lender. 

lEd. Note. — For other cases, see Husband and Wife, Cent. Dig. § 100"; 
Dec. Dig. (©=3272(5).] 

23. Eeokivers <S=^65 — Proceedinos — Effect of. 

A receivership does not opéra te as an attaclinient or exécution, but is 
no more than a séquestration of property for safe-keeping, leaving the 
question as to who is entitled thereto for subséquent détermination. 

[Ed. Note. — For other cases, see Eeceivers, Cent. Dig. §§ 114, 115 ; Dec. 
Dig. <g=3Gô.] 

24. Eeceivers <g=î65 — Appointment — Eigiits of Parties Securino. 

One securiug the apixiintment of a receiver to take possession of the 
property of défendant and an Injunction against aliénation does not for 
that reason obtain a lien or préférence over other interested parties. 

[Ed. Note.— For other cases, see Eeceivers, Cent. Dig. §S 114, 115 ; Dec. 
Dig. <S;=5(>5.] 

25. Eeceivers <g=>79 — Eeceivehsiiip — Effect of. 

A dlvorced wife, seeking to assert rlghts in the property which had 
composed the commuuity estate of herself and lier former husband, secur- 
ed the appointment of a receiver and an injunction against disposai, 
ïhereafter creditors of the husband, in the state courts, reduced thelr 
claims against him to .iudgnient before bis death. After the deatli of the 
husband, the fédéral court in whicli suit was brougiit determined to dis- 
tiibute the estate. lleld that, while ordlnarily the existence of a receiv- 
ership suspends the power of creditors to obtain any lien or advantage 
over other interested parties, yet as this rule does not apply to a re- 
ceiver pendente llte, where the sole object is to préserve the property for 
the purpose of the decree as between the parties to the suit, those credi- 
tors who reduced thelr claims to judgment before the death of the hus- 

Ê=>For other case» see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 



JOHNSON V. GAKNER 761 

band are entitled to that piiority over oiiliiiary debts siven by Uev. Laws 
Nev. § C0~2, notwithstanding the fédéral court siibsequently decided to 
distribute the eiitire estate. 

IF.d. Note. — For other cases, see Receivers, Cent. Pig. § 1-lS; Dec. Dig. 
®=>7!i.] 

In Equity. Bill by Roxa S. Johnson against William S. Johnson, in 
which J. T. Garner, as administrator with the will annexée! of the es- 
tate of William S. Johnson, was substituted as défendant, the défend- 
ant dying pending trial, and in which the Tonopah Banking Corpora- 
tion and another intervcned. Dccree for complainant, and adjudicat- 
ing the rights of the interveners. 

W. W. Griffm, of Carson City, Nev., and Sweeney & ?iloreliouse, of 
Reno, Nev., for plaintifif. 

Ayres & Gardiner, of Reno, Nev., for défendant. 

George A. Bartlett, of Reno, Nev., for receiver. 

Mack & Green, of Reno, Nev., for intervener Tonopah Banking 
Corp. 

William P'orraan, of Tonopah, Nev., and George B. l'hatcher, of 
Carson City, Nev., for intervener Smith. 

FARRINGTON, District Judge. W. S. Johnson and Roxa S. John- 
son became hnsband and wiie in November, 1890. The only issue of 
the marriage is one son, Clemmer, now about 21 years of âge. Deccm- 
ber 14, 1909, at Tonopah, Nev., the husband obtained a dccree of di- 
vorce on the ground of désertion. August 8, 1913, Roxa Johnson 
brought the présent suit in this court to recover her share of the com- 
munity property ; 10 days later a receiver was appointed, who vi-as au- 
thorized to take charge, possession, and control of ail the property of 
said W. S. Johnson and Roxa Johnson within this jurisdiction. 

W. S. Johnson died March 27, 1914, and in the following month 
J. T. Garner was by an order and decree of the district court of the 
Seventh judicial district of the state of Nevada for Nye counly, duly 
and regularly appointed administrator with the will annexed of the es- 
tate of said W. S. Johnson, deceased. Garner immediatcly qualified, 
and ever since has been, and now is, acting as such administrator. 

1. It was decided April 6, 1914: First, that the agreement entered 
into between Mr. and Mrs. Johnson immediately prior to the divorce, 
in which he promised to pay her $3,000, and also $75 a month addi- 
tional, pending the payment of the principal sun:, was nuU and void, 
because it was made in contem])lation of and to facilitate the divorce ; 
second, that ail property in Johnson's possession at the date of the de- 
cree was community property, and, under section 2166 of the Revised 
Faws of Nevada, should then bave becn divided equally between the 
two parties; third, that the divorced wife was net divested of her in- 
terest in such property by the failure of the state court to make such 
a division, or of the parties to ask it ; and, fourth, that on the dissolu- 
tion of the marriage, the title to the community property vested in Mr. 
and Mrs. Johnson as tenants in comnion. The correctness of the opin- 
ion then expressed as to the présent interest of Mrs. Johnson has been 
challenged iby counsel who hâve since appeared for intervcning cred- 
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itors, in arguments so full and exhaustive as to merit a further ex- 
pression of my views. 

[1, 2] It is insisted that the decree of divorce, made without any 
disposition or mention of property, vested in Johnson ail the property 
belonging to the parties at the time. Section 5841 of the Revised Laws 
of Nevada, on which this daim is based, in so far as it is material, is 
as follows: 

"In grantlng a divorce, the court shall also make such disposition of tlie 
property of the parties as shall appear just and équitable * * * for the 
beneflt of the chlldren. And ail property and pecuniary rights and interests, 
and ail rights touching the chlldren, their custody and guardianship, not 
otherwise disposed of or regulated by the order of the court, shall, hy such 
divoroe, le divested ont of the guilty party, and vested m the party at whose 
instance the divorce was granted." 

The foregoing provision, adopted by the territorial Législature in 
1861, left the disposai of property very much to the discrétion of the 
judge, without any controlling référence to the cause for which the di- 
vorce was granted, or to the character of the property ; the main con- 
sidération apparently being the benefit of the children. In 1864 a Con- 
stitution was adopted for this state, which defined what should there- 
after constitute the separate property of the wife, and also directed 
that laws should be passed more clearly defining the rights of tlie wife 
to the community, as well as to her separate property. Const. Nev. 
art. 4, § 31. Pursuant to this injunction "An act defining the rights 
of husband and wife" wag adopted by our first Législature. Stats. 
1864—65, p. 239. This act was modeled after similar législation in Cali- 
fornia, and contained the following provision, which is a literal and 
exact copy of the California original: 

"Sec. 12. In case of the dissolution of the marriage hy decree of any court 
of compétent jurisdictlon, the common property shall be equally divided be- 
tween the parties and the court granting the decree shall make such order 
for the division of the common property, or the sale and equal distribution of 
the proceeds thereof, as the nature of the case niay require: Provided, that 
when such decree of divorce is rendered on the ground of adultery, or extrême 
cruelty, the party found guilty thereof shall only be entitled to such portion of 
the common property as the court grantlng the decree may in its discrétion, 
from the facts of the case, deem just and allow." Wood's Dlgest, p. 488, art. 
2615. 

No provision was made in the act for divorces granted without dis- 
position of the property. In 1869 our Suprême Court decided the case 
of Howe V. Howe, 4 Nev. 469. In the pleadings nothing was said 
about property, but in granting a divorce for extrême cruelty, the lower 
court awarded ail the property to the wife, at whose instance the di- 
vorce was granted. This was held error, because there was no basis 
for it in the pleadings. The cause was remanded, witli leave to both 
parties to amend their pleadings. 

Under this décision, it seems that the court, in the absence of ap- 
propriate allégations in the pleadings, is powerless to obey the statute, 
and make such disposition of the "property of the parties as shall ap- 
pear just and équitable * * * for the benefit of the children." 
No explanation is offered by the court as to why that portion of the 
decree relating to property interests was not treated as surplusage, so- 
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as to allow ail the property to vest automatically in the wife, at whose 
instance the divorce was obtained, as provided in section 5841. 

In 1873 the act of 1865 was repealed. Section 12, however, reap- 
peared in the repealing act, with such changes as rendered more im- 
perative the duty of the court to divide the property equally. The new 
provision reads as f ollows : 

"In case of the dissolution of tlie marriage by decree of any court of com- 
pétent jurisdiction, the community property must be equally divlded between 
the parties, and the court granting the decree must make such order for the 
division of the community property, or the sale and equal distribution of the 
proceeds thereof, as the nature of the case may require." Stats. 1873, p. 195 ; 
Rev. L. § 2166. 

The act of 1873 also contains this provision: 

"Sec. 26. The property rights of husband and wife are governed by this 
act, unless there Is a marriage contract or settlement containing stipulations 
contrary thereto." Revised L. § 2180. 

It is worthy of note that the peculiar provisions of section 5841 are 
not found in this act. Prior to the adoption of the Constitution, prop- 
erty rights of husband and wife in Nevada were regulated, in the main, 
by the common law. In the act of 1861 there is no mention of com- 
munity property; it had no légal existence in this state prior to the 
Constitution. The phrase "ail property and pecuniary rights and inter- 
ests" used in section 25 of the act of 1861 (Rev. L. § 5841), as quoted 
above, refers to property and property rights recognized by the com- 
mon law at that time. As was said by the Suprême Court of Nevada 
in the case of Darrenberger v. Haupt, 10 Nev. 43 : 

"By the marriage, the légal existence of the wife Is suspended or Incor- 
porated Into that of the husband ; she beeomes sub potestate viri, Is Incapable 
of holding any Personal property, or of having the use of any real estate ; 
her eamings belong to her husband." 

In the Darrenberger Case the property in controversy was a certifî- 
cate of mining stock which had been purchased by the husband with 
the joint earnings of himself and his wife. She subsequently obtained 
a divorce. There being no disposai of the stock by the decree, the 
husband retained, and subsequently sold, it to Darrenberger. The wife 
based her action to recover the stock on the above-quoted section 5841. 
The court held, however, that inasmuch as the stock had been acquired 
before the adoption of the Constitution of this state, and prior to any 
Nevada législation providing for separate or community property, the 
right to the stock must be governed by the common law, under which 
it belonged to the husband, and would remain with him, unaffected by 
the decree. 

This conclusion seems utterly at variance with the requirement that 
"ail property * * * not otherwise disposed of * * * by the 
order of the court, shall, by such divorce be divested out of the guilty 
iparty, and vested in the party at whose instance the divorce was 
granted" (section 5841), and is justified thus : 

Section 27 of the same act déclares : 

"When the marriage shall be dissolved by the husband being sentenced to 
imprisonment, and when a divorce shall be ordered for the cause of adultery 
■committed by the husband, the wife shall be entitled to the same proportion 
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(if liiH laiuls and property as if lie were dend; but in other cases tlie court slmll 
set apart such portion for lier support, and the support of their chiidren, as 
slmll be deemetl just and équitable." Kev. L. § 5843. 

Thèse two sections, says the court — 

■'ean be barnionized only upon tbe theory that tlie Lesîislature intended thîit 
in case of a divorce for tlie miscondiu:t of tlie busbaud, otber tbaa iiuprison- 
nient or adultcry, liis indlvldual or sole property sliould ))e subject to the 
order of tlie court, under the provisions of section 27 ; and the court havint; 
niade uo order in respect to tbe property in question, it follows that the tltle 
and right of disposai of tbe sanie coutinued in the husband atter, the saine 
as before the divorce, and remained uiiaffected thereby." 

It would seem under the Howe décision that the guilty spouse cannot 
be divested of his estate automatically by a decree of divorce which 
does not dispose of property, when the pleadings are silent as to such 
rights ; and under the Darrenberger décision, the separate property of 
the husband is immune when the divorce is granted to the wife for 
any other cause than adultery or imprisonment for crime. Hère \ve 
bave an unreasonable discrimination against the wife. If section 25 of 
the act of 1861 (Rev. h. § 5841) is still in force, the guilty husband will 
retain his separate property as a matter of right, when a wife, divorced 
for a similar offense, will be automatically stripped of ail her interests. 

It is difïïcult to believe that the Législature intended such a resuit. 
The language of section 12 of the act of 1873 is no less répugnant to 
section 25 of the act of 1861 than are the provisions of section 27 of 
the earlier act. In the act of 1873 the property rights of the hus- 
band and wife were clearly differentiated. It was declared that, save 
under exceptional circumstances, neither had any interest in the sep- 
arate property of the other ; that the property rights of both were to 
be regulated by that act; that the act of 1865, and ail other acts and 
parts of acts in conilict therewith, were repealed; and in section 12 it 
déclares that — 

"in case of the dissolution of the niarriage by decree of any court of com- 
pétent jnrjsdiction, the conmiunity property nmst be eqnally divided." 

The substitution of "must" for "shall," as used in the act of 1865, 
is significant. It is impossible to reconcile the mandatory language of 
the latter statute with the act of 1861, upon any theory that both are 
deaHng with community property. When tlie act of 1861 was adopted, 
there was in Nevada no such thing as community property. The clear 
and positive direction of the act of 1873 is that the community prop- 
erty must be equally divided between the parties only when the divorce 
is rendered on the ground of adultery or extrême cruelty. There is 
hère no intimation, and no language consistent with the idea, that the 
conséquences of a failure by the court to order or regulate the dis- 
tribution of property should be more serious than the conséquences of 
adultery or extrême cruelty, and sufficient to divest the party against 
whom the divorce is granted, not merely of such portion of the com- 
munity property "as the court * * * may, in its discrétion, from 
the facts of the case, deem just" (as in case of adultery or extrême 
cruelty), but of the entire community property, as well as of "ail prop- 
erty and pecuniary rights and interests." 
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Furthermore, we must not overlook the fact that, when the act of 
1873 was adopted, the Suprême Court of California, under a similar, 
but less positive statute (Stats. Cal. 1857, p. 199), had declared in the 
case of De Godey v. Godey, 39 Cal. 157, that: 

"If, in an action for divorce, the decree awardiniç it does not détermine any 
disposition of tlie community proiierty, aud no .snc-li question l>e presented for 
décision by tlie pleadings, it will not conclude the parties, or eitlier of theiu, in 
respect of their claims to such property." 

It is certainly reasonable to infer that in the adoption of the CaH- 
fornia statute the Législature of Nevada intended also to adopt the 
construction which had been already placed on it by the Suprême Court 
of California. The following authorities seem to be in line with De 
Godey v. Godey; Biggi v. Biggi, 98 Cal. 35, 32 Pac. 803, 35 Am. St. 
Rep. 141 ; Kirschner v. Dietrich, 110 Cal. 502, 42 Pac. 1064; Ambrose 
V. Moore, 46 Wash. 463, 90 Pac. 588, 11 L. R. A. (N. S.) 103; Hicks 
V. Hicks, 69 Wash. 627, 125 Pac. 945 : Barkley v. Am. Sav. Bank & 
Trust Co., 61 Wash. 415, 112 Pac. 495; Tabler v. Peverill, 4 Cal. 
Ap_p. 671, 88 Pac. 994; Lake v. Bender, 18 Nev. 361, 371, 4 Pac. 711, 
7 Pac. 74; Brovvn v. Brown, 170 Cal. 1, 147 Pac. 1168. 

In Lake v. Bender, supra, plaintifï applied for a divorce and divi- 
sion of the community property. The issues relating to a divorce were 
tried by a jury. The jury's findings established plaintifl''s right to a 
divorce, and were by order of the court approved. Thereafter there 
was a trial of the property rights by the court, without a jury. In 
holding that the district court had the power to grant a new trial of 
the issues relating to the property rights alone, the Suprême Court 
said, following the De Godey Case above: 

"If plaintilï had flled lier bill for divorce, prosecuted it to judRiueiit in her 
favor, without any sliowing l)y eitlier party of the existence of comnmnity 
property," slie could thereafter hâve brought a second action to recover lier 
share of such property. 

[3] If said section 5841 were still in force, it would seem that a 
second action to détermine property rights should be unnecessary. 
Mrs. Johnson, under the décision of October 29, 1913, which is now 
the law of this case, is entitled to one-half of the community prop- 
erty owned by herself and her husband at the time the divorce was 
rendered, December 14, 1909. The divorce terminated the community, 
as well as the marriage, and put an end to any right which either 
spouse may hâve had in or to the property of the other. Jïarrett v. 
Failing, 111 U. S. 523, 4 Sup. Ct. 598, 28 L. Ed. 505. Thereafter the 
interest of the former husband and wife in the property was that of 
tenants in common; they were not cojjartners; whatever in the na- 
ture of partnership may hâve inhered in the marital union was ter- 
minated by the divorce. Southwestern Mfg. Co. v. Swan (Tex. Civ. 
App.) 43 S. W^ 813. 

If Johnson disposed of any intégral portion of this property, she i.s 
entitled to follow it, and to claim her share of such proceeds as can 
be clearly identified. She is also entitled to a moiety of the rents, is- 
sues and prolits of the common property, and to an accounting. If 
Johnson converted her portion of such rents, issues, and profits to his 
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own use, she is entitled to a judgment therefor. I am unable to recède 
from the views expressed in my opinion of April 29, 1914. No efïect 
can be given to section 5841 o£ the Revised Laws of Nevada. It is 
hopelessly at variance witli the spirit, if not with the letter, of subsé- 
quent législation on the same subject. 

[4] IL January 18, 1915, a décision was rendered herein, directing 
that the Tonopah Banking Corporation, Ada Smith, and J. T. Garner, 
and the creditors of the estate of W. S. Johnson, be permitted to in- 
tervene. It was considered that this court, having acquired jurisdic- 
tion of the controversy between W. S. Johnson and Roxa Johnson, 
was bound to retain it in order to do complète justice in the prem- 
ises. Johnson _v. Johnson (D. C.) 225 Fed. 413. 

The master in chancery, L. D. Summerfield, in his first report, finds 
that the following described property in the possession of W. S. John- 
son at the date of his death was either a part of the community prop- 
erty at that time, or was acquired with the proceeds of community 
property then held : 

5,000 sliares of the caiiital .stock of the Siiinmerfiel(l-.Johnson Company, valued 

at $7,500. 
An option to purcha.se 27,500 shares of the capital stock of the Nye County 

Land & Live Stock Company, reeently sold to J. B. Humphrey for 

$16,500. 
A diamond ring, diamond stud, and a watch, valued at $1,365. 
Mining stock in varions conipanies, of no substantial value ; and 
A business known as the "Big Casino," at ïonopah, Kye county, Nev. 

No exceptions hâve been taken to this report, except by Mrs. John- 
son, and thèse she has withdrawn. The master in his second report, 
filed November 5, 1914, finds the amount due from the estate to Mrs. 
Johnson, on an accounting for her half of the rents, issues, and profits 
of the common property, between December 14, 1909, the date of the 
divorce, and August 18, 1913, the date when the receiver took charge, 
tobe $20,173.72. 

November 4, 1914, défendant Garner filed his exceptions, in which 
intervening creditors Tonopah Banking Corporation, Ada Smith, 
George W. Summerfield, and George Wingfield joined April 3, 1916. 
The master declined to allow anything for Johnson's services between 
the divorce and the receivership. The report shows that the net income 
•of the Big Casino business during this period was $450 per month. 
Under the receivership there were no profits ; the disbursements con- 
sumed the income, and in November, 1913, the business itself was en- 
tirely lost. The compensation of the receiver, his attorneys, and sev- 
eral of the employés, as well as other expenses, amounting to more 
than $3,000, ail told, must be paid, not out of the income of the busi- 
ness, but out of the estate itself. 

[5] In his report the master crédits Johnson with payments on the 
■contract of December 14, 1909, made in contemplation of the divorce, 
amounting to but $1,175. The production by Johnson's attorneys 
within the past two weeks of canceled checks and other vouchers, 
showing that Johnson should hâve been credited with $2,647.50 in- 
stead of $1,175, removes an unpleasant impression which intruded into 
thèse proceedings at the very outset. The sum so received by Mrs. 
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Johnson should be charged, not against the conimon fund, but against 
her share of the profits. 

[6] Thèse facts, taken in connection with the large increase in the 
property accomplished under Johnson's management, lead me to con- 
clude it is no more than just to allow for his services $250 per month 
for 44 nionths. 

[7] During the time he was the sole owner of the option to pur- 
chase ail the stock of the Nye County Land & Live Stock Company, 
Johnson expended $1,212.05 for an automobile, $460.98 for auto re- 
pairs, and $37.37 for a carpet, making a total of $1,710.73. Thèse ex- 
penditures were for the ranch, and served to enhance the value of 
Johnson's interest in the property and in the option, and therefore 
should be allowed. 

[8] Mrs. Johnson has prevailed in the suit, but the equities other- 
wise are not so uneven as to require the expenses and losses of the 
receivership to be cast on the Johnson estate. Thèse, therefore, as 
well as the clerk's, master's, and stenographers' fées and charges, will 
be paid out of the common funds. Mrs. Johnson will be allowed $300 
for costs. 

Mrs. Johnson's claim against the estate of W. S. Johnson, de- 
ceased, will therefore be allowed for $11,758.36. 

[9, 10] III. The fact that Mrs. Johnson commenced proceedings to 
recover her share of the property, and for an accounting against John- 
son, before Ada Smith and the Tonopah Banking Corporation took 
action to enforce their claims, is not sufficient to justify this court in 
disregarding the statute which gives to judgments obtained against a 
décèdent during his lif etime a préférence over gênerai demands against 
the estate. It is within the power of the state to détermine and fix the 
order in which debts of an estate shall be paid, and the order so fixed' 
is binding on this court and in this proceeding. Yonlev v. Lavender, 
21 Wall. 276, 22 L. Ed. 536; Dodd v. GhiseHn (C. C.) 27 Fed. 405. 

Section 6052 of the Revised Laws of Nevada déclares that : 

"The debts of the estate shall be paid in the following order: First — Funer- 
al expenses. Second — The expenses of the last sickness. Third — Debts hav- 
Ing préférence by the laws of the United States. Fourth — Judgments ren- 
dered against the deceased in his lifetime, and mortgages in order of their 
date. Fifth— AU other demands against the estate." 

[11] The term "debt," as used in the statute, signifies no more than 
a sum of money owing on a contract, express or implied. 8 Am. & 
Eng. Ency. L. 984; 13 Cyc. 393; 3 Blackstone's Commentaries, 154; 
Melvin v. State, 121 Cal. 16, 53 Pac. 416, 419. 

"If goods, money, or securlties belonging to another person lie amongst the 
goods of the deceased, capable of identification, and they corne altogetber to 
the hands of the Personal représentative, such other person's things are not 
to be reckoned among assets of the estate. Nor is money coUected by an 
attorney, factor, or agent, and kept distinct and unmixed with the rest of his 
property. So property held by a trustée or fldueiary offlcer is not assets 
in the hands of his executors, administrators, or assignées. » * • Only 
those things in which the décèdent had a bénéficiai interest at his death are 
a.ssets, and not those which he holds in trust or as the agent, ballee, or factor 
of another." 2 Schouler on Wllls, Executors and Administrators, § 1205. 
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In 18 Cyc. it is said at page 193 : 

"Property which a décèdent lield in a fiduciary capacity, does not at his 
death properly constitnte assets, but should be devoted to the purposes of t\w 
trust, althougli the account of the trust should be settled by the Personal 
représentative. But if aiiy trust fund wlilch the décèdent held in his lifetlme 
be gone, or its identity lost at his death, the Personal représentative does not 
staud iu the relation of trustée to the cestui que trust, beyond the obligation 
imposed by his office as exécuter or admiuistrator; aud no retuedy lies 
against him except such as belougs to a gênerai créditer of the estate, unless 
assets exlst to which the lieu of the cestui que trust in equity eau properly 
attach." 

At page 553 : 

"Property held in tmst does not on the trustee's death bccome assets of his 
estate, but, although mingled with the trustee\s own funds or used by him In 
the purchase of property for his own benefit, may, if it can be traeed, be 
foUowed and reclaimed by the cestui que trust In the hands of the dece<lent's 
Personal représentative, regardless of the claims of the decedent's creditors; 
but where the trust funds were wasted by the trustée or eau no longer be 
traeed, the cestui que trust oan claim only as a gênerai créditer of the estate 
unless some statute entitles him to a préférence." 

To the sanie effect, see Woerner on American Law of Administra- 
tion, §§ 305, 312; Hnlobard v. Alamo Irrigating & Mfg. Ce, 53 Kan. 
637, 36 Pac. 1053, 1055, 37 Pac. 625 ; 18 Cyc. p. 417. 

Tlie claira of Mrs. Jolinson may be resolved into two parts : First, 
there is a demand for one-half of the community property; and, sec- 
ond, there is a demand for one-half of the rents, issues, and profits 
received by Johnson from such property. The first is a claim for a 
half interest in spécifie things which hâve been identified. That which 
is claimed constitutes no part of the assets of the estate of W. S. 
Johnson. The second is a demand for moneys due Mrs. Johnson, 
which Johnson received and converted to his own use. The moneys 
are not identified, nor bave or can they be traeed into any spécifie prop- 
erty now constituting a part of the estate. They cannot be found, 
and, if paid, it must be out of Johnson's share of the common property. 
There was an obligation on Johnson to turn over to Mrs. Johnson a 
half interest in certain spécifie property, and another obligation to pay 
her a certain sum of money. The first obligation was not, but the 
second was and is, a debt within the meaning of the statute quoted. 

IV. Claim of the Tonopah Banking Corporation for $3,347.46, with 
interest thereon at the rate of 1 per cent, per month from December 
24, 1913, until paid, costs taxed at $44.25, and attorney's fées fixed at 
$700. 

This obligation was incurred by Johnson as joint maker with the 
Manhattan Gold Crater Mining Company of a promissory note for 
moneys advanced and loaned by the banking corporation to the mining 
Company. In 1907 the Manhattan Gold Crater Mining Company was 
indebted to the Tonopah Banking Corporation between $8,000 and 
$9,000. The bank demanded payment. At that time the directors and 
principal stockholders of the mining company were: L,. L. Mushett, 
président; W. S. Johnson, vice président; George W. Summerfield, 
secretary-treasurer ; R. C. Moore and Jacob Hoffman. Mushett tes- 
tifies that he paid $5,000 of this indebtedness for himself and Moore. 
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A promissory note for the balance, $3,347.46, was executed by the 
mining company to the bank, and signed by W. S. Johnson. Later 
Mushett turned his claini for S5,000 over to an associate, named 
Whittenberg, who brought an action thereon, and took over ail the 
property of the Gold Crater Mining Company on exécution, for the 
benefit of himself and Mushett. Mushett was unable to say when the 
Whittenberg action was brought. He testifies that he talked with 
W. S. Johnson about reorganizing the mining company and taking up 
the indebtedness ; but he could not seem to do much with Johnson, 
who was drinking heavily. 

September 29, 1910, the note of 1907 was surrendered by the bank- 
ing corporation, and probably destroyed. On the same day a new 
note for $3,347.46 was executed in favor of the banking corporation 
by the mining company, L. L. Mushett, président, and signed by 
Johnson. December 24, 1913, a default judgment on the second note 
was entered in the district court of the Second judicial district for 
Washoe county against the mining company and W. S. Johnson. The 
debt was the debt of the mining company. The signature of W. S. 
Johnson was attached to the first note while he and Roxa Johnson were 
husband and wife. The second note was executed more than nine 
months after Roxa Johnson and W. S. Johnson were divorced. 

For the folio wing reasons the bank now contends that its judgment 
must be paid in préférence to ail other claims against the estate, save 
funeral expenses, expenses of the last sickness, and moneys due the 
United States governm.ent: (1) It is a judgment against the deceased, 
secured by an attachment lien. (2) The judgment was based on a 
debt contracted by Johnson more than two years prier to the divorce. 
(3) Under section 5841 of the Revised Laws of Nevada, a divorce 
having been granted, without any attempt in the decree to dispose of 
or regulate the same, ail property and pecuniary rights and interests 
are divested ont of the guilty party, Mrs. Johnson, and vested in the 
party at whose instance the divorce was granted. (4) Being a judg- 
ment obtained against Johnson during his lifetime, under section 5062 
of the Revised Laws of Nevada, it must be paid in préférence to any 
judgment obtained after his death. It is also suggested that by de- 
laying this suit 44 months Mrs. Johnson is now estopped to claim that 
the common property is other than the sole property of Johnson. 

[12] (1) On the day this suit was brought a restraining order was 
issued out of this court, which contained the following provisions : 

"It is further ordered that you, the sald défendant William S. John.son, and 
ail your servants, counselors, attorneys, solicitors, and agents, and ail others 
actfng in aid or assistance of you, and each and every of you, do absolutely de- 
slst and refrain from vvlthdrawing from deposit, or in any way or manner 
transferring, incumbering, hypothecating, selllng, disposing of, concealing, or 
disturbing the status quo of any moneys or property belonging to said défend- 
ant William S. Johnson, particularly 27,498 shares, or thereabouts, of the 
capital stock of the Nye County Land & Llve Stock Company, a corporation, 
and 4,950 shares of the capital stock of the Summerfleld-Johnson Company, a 
corporation, whether issued to, or held in the name or to the crédit of, said 
William S. .Tohnson, or in the hame of any other person for defendant's use or 
benefit, or in any capacity whatsoever, or deposited to his crédit, or in the 
possession or under the control of said Tonopah Banking Corporation of 
Tonopah, Nevada." 
233 F.— 49 
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Three days later a copy of this restraining order was served by the 
marshal of this court on E. Howell, as cashier of the said Tonopah 
Banking Corporation. On the lOth day of October following, the 
banking corporation commenced its action in the district court for 
Washoe county on the note, and, nptwithstanding the restraining order, 
cansed a writ of attachment to be issued, which four days later was 
served on the banking corporation itself . The said Howell, as cashier, 
in his written retum to the writ, stated: 

"There Is held in this bank 29,995 shares of stock of the Nye County 
Land & Live Stock Company, and that said shares are in the name of the 
Tonopah Banking Corporation, and this is to certify that, after défendant 
W. S. Johnson pays the said Tonopah Banking Corporation, also the Nixon 
National Bank of Reno, or the Nixon estate, the suni of $19,000, or thereahouts, 
with interest belonging and accruing thereto, thereupon the 29,995 shares 
aforesaid will then be handed and given to the said W. S. Johnson, providing 
that any légal action In the United States court does not order otherwise." 

This writ of attachment was also levied on certain mining claims 
and improvements in Manhattan mining district, Nye county, Nev., 
belonging to the Manhattan Gold Crater Mining Coinpany. The sher- 
iff, in his return attached to said writ, certifies : 

"That L, L. Mushett, being informed of the facts above set down, stated 
that he personally was the true and rlghtful owner of any and ail improve- 
ments and Personal property situate on the above-descrlbed real estate, and 
that he, the said L. L. MurShett, with other persons, are now, and for some 
Urne past hâve heen, in possession of aaid real estate unâier lease from said 
Manhattan Gold Crater Mining Company." 

There is no évidence that Johnson ever authorized the banking corpo- 
ration to hold the stock of the Nye County Land & Live Stock Com- 
pany as security for the payment of either of the above-mentioned 
notes ; and in view of the receivership proceedings, and of the restrain- 
ing order served on the banking corporation, I am unable to find that 
the bank acquired any lien by the attempted attachment of the stock of 
the Nye County Land & Live Stock Company. 

[13] (2) The testimony of Mrs. Coulter, F. M. Lee, and R. C. 
Moore, in my opinion, is sufficient to establish the existence of the note 
of 1907, and its exécution by the Manhattan Gold Crater Mining Com- 
pany, L. L. Mushett, président, and W. S. Johnson. While Mushett 
is not a party to this action, it is not absolutely clear that he has no 
interest in the resuit of the intervention of the banking corporation. 
His statement to the sheriiï, quoted above, and his testimony, indicate 
that the banking corporation attached the property of the Manhattan 
Gold Crater Mining Company bef ore any action was commenced to re- 
cover the $5,000 which he advanced for the mining company on its ob- 
ligation to the banking corporation. What, if any, arrangement was 
had with référence to this attachment is not disclosed. He was a par- 
ty to the transaction, and in view of his willingness to allow the losses 
of the mining venture to fall on Johnson and the Johnson estate, I 
think he may be regarded as the other party to the transaction as 
against Johnson, and, as Johnson is dead and unable to testify, I shall 
not consider Mushett's testimony. 



JOHNSON V. GABNEB 771 

(3) The third contention, in so far as it involves section 5841 of the 
Revised I,aws of Nevada, has been considered above at page 762 et 
seq. 

[14-19] (4) Assuming the existence of the marriage; the exécu- 
tion of the first note in October, 1907; the dissolution of the marriage 
in December, 1909; the surrender and destruction of the first note and 
the exécution of a second note for the same amount by the mining 
Company and Johnson in 1910, while Johnson was in possession of ail 
the common property of himself and Mrs. Johnson ; the commence- 
ment of Mrs. Johnson's suit in August, 1913 ; the injunction, followed 
10 days later by the receivership ; the commencement of an action by 
the banking corporation in October, 1913, against the mining company 
and Johnson, followed immediately by attachment of the company's 
property, and an attempt to attach the property interests of Johnson in 
the custody of the bank; the entry of default judgment against the 
mining company and J»jhnson: Does it necessarily follow that the 
judgment in favor of the banking corporation must be paid out of Ûie 
Johnson property before it is divided between Roxa Johnson and the 
Johnson estate? 

Inasmuch as Mrs. Johnson was not joined in the action brought by 
the banking corporation against Johnson and the mining company, 
and was not at the time Johnson's wife, she is not bound by the judg- 
ment. The marriage relation had been terminated when the second note 
was executed in 1910; Johnson's signature thereto could not, as against 
Mrs. Johnson, create any new or additional obligations or liability. 
Prior to the divorce Johnson could incur debts for which the commu- 
nity would be liable, and incumber the community property; this pow- 
er, however, ended with the dissolution of the marriage. Gentry v. 
Collins, 1 Posey Unrep. Cas. (Tex.) 721, 724; Jackson v. Stone (Tex. 
Civ. App.) 155 S. W. 960; Latour v. Latour, 134 La. 342, 64 South. 
133. In Hart v. Foley, 1 Rob. (La.) 378, 381, the Suprême Court of 
Louisiana held that: 

"After the death of one of the spouses, the community, In a légal sensé of 
the Word, is terminated ; eaeh party is selsed of one undlvided half of the 
property, subject to the payment of the debts. The créditer, who wlshes to 
hold the heirs of the wife responsible for a community debt, must join them in 
bis suit against the husband, for the latter no longer represents the com- 
munity, which is at an end." 

In Grandjean v. Runke (Tex. Civ. App.) 39 S. W. 945, there was a 
promissory note executed during coverture by a husband. After a 
decree of divorce had been entered, he promised in writing to pay the 
note. Shortly after, and just prior to the expiration of the time fixed 
by the statute of limitations, the holder of the note brought an action 
thereon. 

"The note havlng been made during appellant's marriage, the community 
property of herself and husband not exempt from exécution was liable for 
its payment. Upon the dissolution of the marriage, she became jolntly liable 
with her divorced husband for its satisfaction, to the estent of the communi- 
ty property reeeived by her. But, when the marriage was dissolved, the hus- 
band could not blnd her or her Interest in the community estate by contracting 
for an extension of the time for the payment of the note; yet, while sud» 
contract did not affect appellant, It did not rellevé her, or her property re- 
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celved from the community, from Uability for such indebtedness, for thc note, 
as to her, remalned as origlnally made, and, four years not having elapsed 
from the tlme it became due untU suit was filed, appellee's cause of action 
was riot barred." , 

There is nothing in évidence showing that tlie first note did not 
become due in October, 1907, immediately after its exécution, and that 
Mrs. Johnson's liability thereon, if any, was not barred by the statute 
in October, 1913. The banking corporation did not attempt to inter- 
vene in this proceeding, or to urge any claim against Mrs. Johnson, 
until November, 1914. Though it has been asserted repeatedly in the 
briefs that the banking corporation knew nothing of the decree of di- 
vorce, or of the claims of Mrs. Johnson, until it discovered what was 
going on in the fédéral court, nothing to that eitect, either in the plead- 
ings or évidence, has been called to my attention. Neither is it alleged 
nor shown that Mrs. Johnson had any knowledge of this intervener"s 
claim, or that she made any statement, or performed any affirmative 
act, by which intervener was misled to its préjudice, or creditors were 
induced to trust Johnson. 

The alleged fraud and perjury perpetrated in procuring the decree 
of divorce was not directed against, nor did it influence the conduct 
of, the banking corporation. While Mrs. Johnson may hâve slept on 
her rights from the date of divorce until the date of this suit, it does 
not appear, either in the pleadings or évidence, that this induced the 
bank to exact a new note from Johnson in 1910, to surrender the 1907 
note, or to neglect its prior attachment on the property of the Manhat- 
tan Gold Crater Mining Company. The original note was given nearly 
six years before the banking corporation commenced its action against 
Johnson in the state court. During that period, so far as the évidence 
shows, Johnson never paid one cent, either of principal or interest. 
While it is possible this forbearance was occasioned by the failure 
of Mrs. Johnson to assert her claims, it would tax the most robust 
credulity to the breaking point to believe it. Banking institutions do 
not do business in that way, even with their best and most responsible 
clients. 

Finally, if the bank had retained the note of October 19, 1907, and 
brought an action thereon against Mrs. Johnson, as well as Johnson, 
October 10, 1913, when its action against Johnson was commenced 
in the state court, doubtless it could bave held Mrs. Johnson to the ex- 
tent of her interest in the property. To be available, an esîoppel must 
be speciiically pleaded. 8 Standard Ency. of Procédure, 683, 686 ; 
Hanson v. Chiatovich, 13 Nev. 395. 

It must be conceded that Mrs. Johnson neglected for 44 months to 
bring her suit; during that time Johnson was in sole possession of 
ail the common property, and treated it as his own. This alone, how- 
ever, is not sufficient to constitute an estoppel. It must further ap- 
pear that Mrs. Johnson knew, or ought to hâve known, that others, 
relying on Johnson's apparent ownership, were so dealing with him 
as to alter their previous condition to their in jury. Johnson was doing 
a profitable business. It is not alleged or shown that Mrs. Johnson 
knew that he had signed a note for the Manhattan Gold Crater Mining 
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Company, or that on the faith of his ownership of what was common 
property the 1907 note was surrendered, and the 1910 note taken in 
lieu thereof. Mcre silence does not constitute an estoppel. F'urther- 
more, one vvho seeks to avail himself of an estoppel must not on!y 
plead misleading représentations or conduct, and reliance thereon, fol- 
lowed by conséquent injiiry to himself, but he must aiso show that 
he was ignorant of the trulh, and in the exercise of good faith and due 
diligence. Gardner v. Pierce. 22 Nev. 146, 154, 36 Pac. 782; De Berry 
V. Wheeler, 128 Mo. 84, 30 S. W. 338, 49 Am. St. Rep. 538, 540; Mc- 
Adow V. Hassard, 58 Kan. 171, 48 Pac. 846; Bennet v. Strait, 63 
lowa, 620. 19 .V. \V. 806; Smith v. Gott, 51 VV. Va. 141, 41 S. E. 175, 
177; Coolidge v. Austin, 22 Cal. App. 334, 134 Pac. 357. 

Originally the banking corporation advanced money to the mining 
Company at the request of Mushett and Johnson. It is conceded that 
tlie note of 1907 novated the prior contract. It was a written promise 
to pay, exécutée! by iwo of the thrce original obiigors. The failure 
of Mushett to sign ihis note, and the payment by him of $5,000, un- 
questionably effccted his release. Tlie first note was executed by 
Johnson during the existence of the marriage, and while Johnson was 
a large stockholder in the mining company ; it was undoubtedly given 
to protect a comniunity interest in the mine, and was therefore a 
community obligation, and enforceable against the community prop- 
erty. Horton v. Donohoe-Kelly Banking Co., 15 VVash. 399, 46 Pac. 
409, 47 Pac. 435; Williams v. Hitchcock, 86 Wash. 536, 150 Pac. 
1143, 1147; Stubblefield v. McAuliff, 20 Wash. 442, 55 Pac. 637. 

[20] The note given in 1910 was executed after Johnson and wife 
were divorced. Intervener contends that the two notes were for the 
same debt, between the same parties, and hence constituted one and 
the same contract; in other words, the second did not operate as 
a novation of the first. This, however, cannot be conceded. When 
Johnson signed Ihe first note, he was a husband ; he signed as the 
légal représentative of the community, and of his wife, to the extent 
of her interest in the community. When he signed the second note, 
there was no community ; he was no longer a husband; he signed for 
himself, and not as the représentative of Mrs. Johnson. The inter- 
vener voluntarily surrendered the first note, on which Mrs. Johnson 
was then cleariy liahle, and accepted in lieu thereof the second note, 
which she had not authorized, and which was not signed by her hus- 
band, because she was no longer a married woman. She was then 
liable jointly and severally wifh him on the first note to the extent 
of her share of the community property, and her liability continued 
until it was released, satisfied, or barred by the statute of limitations. 
When the marital relation was at an end, Johnson lost his authority 
to bind Mrs. Johnson, or her share of the property, by changing the 
terms of the note, or by giving a new note, or by extending the time 
for payment. She was in no sensé a party to the second note, or 
liable thereon. 

Under the évidence and the pleadings, I am unable to hold that 
Mrs. Johnson, as against the Tonopah Banking Corporation, is es- 
topped from urging her demands. 
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V. Cîaim of Ada Smith on a judgment rendered August 27, 1913, 
in her favor for $5,340.22, with interest thereon at the rate of 7 per 
cent, per annum, and costs taxed at $11.70. 

The intervener prays that this judgment be decreed to be a valid, 
prior, and subsisting claim against both the common and community 
property of W. S. Johnson and Roxa S. Johnson, and that it be paid 
out of the same in préférence to any claim of Roxa Johnson. This 
prayer is based on the f ollowing contentions : (1) AU the community 
property of W. S. Johnson and Roxa Johnson was, under section 5841 
of the Revised Laws of Nevada, divested out of Roxa Johnson and 
vested in W. S. Johnson, at whose instance the divorce was granted. 
This contention has already been disposed of. (2) The moneys ad- 
vanced by the intervener, for whicli the judgment was rendered, 
served in part at least to swell the common property of Johnson and 
Mrs. Johnson. (3) Mrs. Jolmson, by her delay in asserting an inter- 
est in the Johnson property, is estopped. (4) Her judgment was ob- 
tained during the lifetime of W. S. Johnson, and therefore is a pre- 
ferred claim. 

[21] Moneys loaned by Ada Smith, and used by Johnson in the 
purchase of Belmont stock, or an interest in the Nye County Land & 
L,ive Stock Company, may hâve increased the property of Johnson, 
but they certainly could not hâve increased the common property 
owned by husband and wife at the time of the divorce, and before 
the loans were made; nor could they hâve increased the subséquent 
rents and profits issuing out of Mrs. Johnson's share of that property. 
There is nothing in the alleged use of the raoney loaned by Ada Smith 
which entitles her claim to precedence in order of payment. It is 
only reasonable to suppose that ail moneys loaned to Johnson by bis 
creditors, as well as the rents, issues, and profits due Mrs. Johnson, 
which were applied by Johnson to his own uses, increased the prop- 
erty in his hands. I do not understand that Ada Smith is attempting 
to set up a hen against any spécifie portion of the stock, or against 
any spécifie interest of the Johnson estate in the Nye County Land 
& lyive Stock Company, and, as she did not become a creditor of John- 
son until after the divorce, the obligation to her is not a community 
debt. 

[22] Paragraph 14 of Ada Smith's pétition contains the allégations 
on which the estoppel is asked, and is as follows : 

"Tliis intervener states: She flrst became acquainted with the said W. S. 
Johnson at or about the time the decree of divorce was made and entered. 
• » » That this intervener was then less than 20 years of âge, that slie 
was Inexperienced In business matters, and that the sald W. S. Johnson ob- 
tained her confidence, and she at ail times, untll the présent action was 
commenced, believed that sald W. S. Johnson was the sole owner of ail the 
property claimed and controUed by him, which property is now in the cvistody 
of this court. That she was so induced to beliève such to be the fact from 
the déclaration to her by sald "W. S. Johnson, and by the gênerai repute as to 
his ownership of the same, and by his exercising ail the acts of ownership 
usually exerclsed by the true owner of property, and by the failure of said 
plaintiff, Roxa S. Johnson, to, by action or publicity, or otherwise, prior to the 
institution of this action, assert claim to the same. That this intervener, so 
belleving and relying upoa the sole ownership of said property to be in said 



JOHNSON V. GABNEB 775 

W. S. Johnson, and believing him to be solvent and responsible, loaned to 
him said sums aforesaid." 

The only delay or failure of Mrs. Johnson to assert her claim to 
the property, by which Ada Smith could be aggrieved, is that which 
occurred subséquent to the divorce, and prior to the loans; delay 
following the loan could not in any vvay hâve influenced or induced 
her to make it. The complaint shows that ail of Ada Smith's loans 
to Johnson, except one for $200, were made within 9 months after the 
divorce. It is not alleged that Mrs. Johnson made any représentations 
or statements in relation to the property, to Ada Smith or to any 
one else, or that she knew^, or ought to hâve known, that Ada Smith 
was doing any business with Johnson, or contemplated any loans to 
him, or even had any money to loan. In fact, there is nothing in 
the pleadings from which we may infer that Mrs. Johnson was aware 
of the existence of such a person as Ada Smith, or that she was in 
duty bound to inform Ada Smith of her interest in the property. Ada 
Smith knew of the divorce; she knew that Johnson was possessed of 
property, but she does not allège ignorance of facts from which she 
could hâve known that Johnson's estate was in part, if not altogether, 
community property. Ignorance of the law can avail her no more 
than is can avail Mrs. Johnson. It is not alleged, nor can it be in- 
ferred from any facts set out in the complaint, that Mrs. Johnson 
voluntarily placed her property in the possession of Johnson, or that 
it was suffered so to remain in order to give him crédit, or to enable 
him to incur debts. It is impossible to draw, from the facts set out 
in the complaint or in évidence, any inference of fraudaient intent on 
Mrs. Johnson's part. It could be of no possible advantage to her that 
Johnson should enjoy a fictitious crédit; she could hâve no further 
interest in the property which he might acquire, either with his own 
funds or with borrowed money, after the divorce. 

In ail this I am unable to find anything which is sufficient to sup- 
port the plea of estoppel. 

[23-25] VI. Mrs. Johnson is entitled to a decree for one-half the 
property described in the master's first report. Her claim for money 
due on accounting, however, must be regardée merely as a debt due 
from the estate. Its rank in order of payment is a matter of much 
controversy; for convenience, it will be considered with the judg- 
ments in favor of Ada Smith and the Tonopah Banking Corporation. 

Mrs. Johnson commenced this suit August 8, 1913. Ada Smith 
began her action August 16, 1913, and obtained judgment by default 
on the 27th day of the same month. The Tonopah Banking Corpo- 
ration commenced its action October 10, 1913, and judgment by de- 
fault followed on the 24th day of the following December. The 
receivership dates from August 18, 1913. The original purpose of 
the receivership, and of the injunction which immediately preceded 
it, was to préserve the property of W. S. Johnson, and prevent any 
transfer or disposai which might render the suit fruitless. At that 
time Mrs. Johnson had no lien or security for the payment of moneys 
then or now due her. The same may be said of the demands of Ada 
Smith and the banking corporation. 
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The master's second report, in which he finds that Mrs. Johnson is 
entitled on accounting to certain moneys from the Johnson estate, 
was not made until long after the death of Johnson; consequently 
it cannot lift the indebtedness to her into a position of préférence. The 
judgments cannot be treated as liens, because Johnson had no realty, 
except a few worthless mining claims, to which a judgment lien could 
attach, and his personal property passed into the custody of this court 
in the présent suit before the judgments were rendered. A receiver- 
ship does not operate as an attachment or an exécution. It is no 
more than a gênerai séquestration of property for safe-keeping, leav- 
ing the question as to who is entitled thereto for subséquent déter- 
mination. 

The injunction and receivership secured to Mrs. Johnson no lien 
or préférence over other interested parties. High on Receivers (4th 
Ed.) § 5 ; Central Appalachian Co. v. Buchanan, 90 Fed. 454, 458, 
33 C. C. A._ 598 : 23 Am. & Eng. Ency. L. 1043 ; 34 Cyc. 75. As a 
rule the existence of a receivership suspends the power of creditors 
to acquire any lien or advantage over other interested parties. Poster v. 
Field, 13 Okl. 230, 74 Pac. 190, 194; Rarnett v. East Tenu. V. & G. 
Ry. Co. (Tenn. Ch. App.) 48 S. W. 817, 822; Attorney General v. 
Continental Life Ins. Co., 28 Hun (N. Y.) 360; Jackson v. Lahee, 
114 m. 287, 2 N. E, 172; Besuden v. Besuden Co., 4 Ohio Dec. 144. 
In 34 Cyc. at page 199, it is said : 

"One who lias no lien wlien a receiver is apiiointed, altliougli tne inere 
right to acquire oue may tlien exist, cannot pi'oceed for tliat purpose by in- 
(lependent action after tlie appoiiitment of tlie receiver, and gain a préférence 
over otlier creditors, as in the case of tlie administration of iuHolvent's estâtes. 
in which creditors are entitled to pro rata and équitable distribution. The 
application of this rule dépends upon the nature of the suit in which the re- 
ceiver is appointed, nud the rule has l)een held not to apply to a receiver 
l!(>ndente lite, wher(> the sole ohject is to préserve the property for the purpose 
of the decree as betweeu tbe i)arties to the suit ouiy, witliout alïecting the 
interests of third persons, as distiugnislied from a receivership for tlie gên- 
erai administration of assets as ahove montioned." 

The rule as indicated in the quotation has an exception into which 
the présent case falls. In the beginning of this litigation there was 
no thought of settling Johnson's estate, or making an équitable dis- 
tribution of his property. The order of appointment contained no 
direction to the receiver to give notice to creditors to file claims. 
The creditors were in no wise restricted in the prosecution of their 
demands, and it was not until January 18, 1915, more than 7 months 
after the death of Johnson, that it became apparent to this court that 
it must in this proceeding distribute the estate. The entry of the 
judgments in favor of Ada Smith and the banking corporation, fol- 
lowed by the death of Johnson, had then raised those debts from the 
fifth to the fourth class mentioned in section 6052 of the Revised Laws 
of Nevada, and preferred them to gênerai demands. This préférence, 
having once attached, was not displaced by the subséquent détermina- 
tion of this court to administer the estate. 

Thèse conclusions find abundant support in the following authori- 
ties: High on Receivers (4th Ed.) § 349; Cramer v. lier, 63 Kan. 
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579, 66 Pac. 617; 23 Am. & Eng. Ency. E. 1043; Waggy v. Jane Lew 
Lumher Co., 69 W. Va. 666, 72 S. E. 778, 779; Ellicott v. U. S. Ins. 
Co., 7 Gill (Md.) 307 ; Moore v. Southern States E. & T. Co. (C. C.) 
83 Fed. 399. In Ellicott v. U. S. In.surance Ce, 7 Gill (Md.) 307, the 
court decided that a creditor who had obtained a judgment in a court 
of law during the pendency of proceetHngs in equity, in which a re- 
ceiver had been appointed, acquired thereby a lien on the defend- 
ant's real property in the hands of the receiver, quite as good as if no 
receiver had been appointed. The opinion of the court .shows the rea- 
son for so deciding was that the only object in granting the receiver- 
ship was to provide for safe keeping of the property, and that other 
creditors were not restrained from attempting to establish their de- 
mands. 

In Moore v. Southern States Land & Timber Co. (C. C.) 83 Fed. 
399, the conditions were very similar to those in the case at bar, in 
this : After other creditors had obtained judgments against the de- 
fendant during the existence of the receiver.ship, the court determined 
to enlarge the scope of the proceedings, and to make an équitable dis- 
tribution of ail property of the défendant. This change, however, in 
no wise disturbed the préférence already established by the judg- 
ments, though, if the larger purpose had characterized the proceed- 
ings from their inception, no such advantage could hâve been ac- 
quired. The facts in the case were as f ollows : There was a suit to 
foreclose a mortgage on the property of an insolvent corporation ; 
a receiver was appointed, and a decree pro confesso entered. Some 
time later there was an amended decree, in which the court indicated 
for the first time an intention to make an équitable distribution of the 
funds among ail the creditors, and it then provided for notice to cred- 
itors to file their claims. During the time which intervened between 
the appointment and the amended decree, several creditors, not being 
restrained from bringing suits again.st the corporation, obtained judg- 
ments. The court held that the interveners who had thus obtained 
such judgments should hâve a lien on ail the property and effects of 
the défendant not covered by the mortgage, and that their right to 
be paid out of the property of the debtor was paramount to that of 
other creditors. 

The foregoing claims of the Tonopah Banking Corporation and Ada 
Smith are of equal rank, and will take precedence of the claim of 
Mrs. Johnson for moneys due her on accounting. They will be al- 
lowed as judgments obtained against the deceased during his lifetime, 
and as against his estate, but not as against the interest in the spécifie 
property awarded to Mrs. Johnson in the master's first report. 

Let a judgment and decree be entered in accordance with the fore- 
going opinion. 
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BRADY V. SOUTH SHORE TRACTION CO. 

In re BRADY et al. 

(District Court, E. D. New York. May 20, 1916.) 

Raileoabs <S;:=>84 — Co^'XEAcT^ — Beposit to SEcaRE Performance — Fobfei- 
ÏURES — Waiver. 

The clty of New York held without riglit to insist on a forfeiture ot 
$30,000 worth of bonds deposited wltli tlie clty comptroUer by a traction 
Company to secure performance of a contraet by whlch It was to build a 
railroad In the borough of Queens wlthlii a speclfled time, because of non- 
action by officers of the eity, by which the work was delayed, and also 
because of the exécution of a substituted contraet, after the time had 
explred, by whlch the original contraet was annuUed ; and the receivers 
for the traction company held entltled to recover the Interest accrued on 
the bonds. 

[Ed. Note. — Eor other cases, see Railroads, Cent. Dig. | 222 ; Dec. Dig. 
<Ê=84.1 

In Equity. Suit by Paul T. Brady against the South Shore Traction 
Company. In the matter of the application of Paul T. Brady and Wil- 
lard V. King, receivers, for an order directing the payaient of accumu- 
lated interest by the city of New York. On exceptions by the city to 
report of master. Exceptions overruled, and order granted. 

Arthur C. Hume, of New York City, for receivers. 

Lamar Hardy, Corp. Counsel, of New York City (Samuel J. Rosen- 
sohn and Vincent Victory, both of New York City, of counsel), for 
city of New York. 

Breed, Abbott & Morgan, of New York City, for Northern Bank of 
New York. 

CHATFIELD, District Judge. The city of Ncav York has in its 
possession certain corporate stock of the city, which was deposited 
by the South Shore Traction Company under the provisions of section 
4, paragraph 17, of a contraet enterecî into May 20, 1909, between the 
South Shore Traction Company and the city of New York. Certain 
interest has accrued upon that corporate stock, and the receivers of the 
South Shore Traction Company, for the benefit of those claimants 
entitled to the interest, if it be properly obtained by the receivers, hâve 
undertaken to litigate with the city the right to the particular moneys 
made up of thèse interest items. 

It appears that similar questions will arise with respect to other 
items of the same sort, and with respect to the principal of thèse 
bonds, and that the détermination of the questions in this instance 
will be of some eft'ect in establishing the rights of the receivers to 
the other funds ; but the existence of collatéral claims to the principal 
of the bonds does not render it impossible at the présent time to déter- 
mine the issues which arise between the receivers and the city as to 
the particular items representing interest already due. 

The issues were referred to a master to hear the testimony and 
report his opinion thereupon. The report of the master as finally pre- 

<g=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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sented makes certain findings in the form of conclusions, both of fact 
and law, but has not specifically presented the various findings of fact 
and conclusions of law which in a matter of this sort might hâve been 
set forth consecutively and separately. If so divided and stated, they 
would présent to this court merely the question whether they were 
supported by the record, in so far as they determined questions of 
fact, and whether the conclusions of law were correct. 

The city has filed exceptions to the report of the master, in the 
form of assignments of error as to the statements taken as if they 
were spécifie findings, and also as assignments of error to the admis- 
sion of testimony received as conclusive, or the exclusion of testimony 
offered to rebut the allégations urged by the petitioners. 

In view of the facts that the référence was to hear and report, and 
that the findings made by the master stand as facts unless unsupported 
by the testimony, it does not seem necessary to go into the various 
spécifie grounds of objection nor the various spécifie matters which are 
presented as findings in the report. 

The issue is based upon many détails and allégations of fact, cov- 
ering a considérable period during which the company for which the 
receivers were appointed was operating a railroad over the so-called 
Blackwell's Island Bridge into the borough of Queens, and contem- 
plating the construction of a road from the terminal of that bridge in 
Long Island City through the village of Jamaica in Queens county. 
The proposed railroad, after crossing the bridge and leaving the bridge 
structure, was to cross what is known as the "Bridge Plaza" and Jack- 
son avenue and was then to be carried over the Sunnyside Yards, and 
by an embankment of some 20 feet in height gradually down to the 
Street level at the intersection of the new diagonal street with Thomson 
avenue. 

Thomson avenue ultimately joins with Hoffman boulevard, and thus 
carried the route to the intersection of Pierson street, which is in the 
former village of Jamaica, and through the village of Jamaica from 
Pierson street to the intersection of the Merrick plank road and Central 
avenue. An uncertain route was originally contemplated, because of 
plans to change the Long Island Railroad station, and as early as Sep- 
tember 12, 1907, the South Shore Traction Company filed a pétition 
with the board of estimate and apportionment to be granted the right 
to construct a double track surface railroad, upon the route substan- 
tially described, to the boundaries of Nassau county. On April 13, 
1908, an amended pétition, to include the route over the Queensboro 
Bridge, was substituted, and upon December 28, 1908, a further 
appHcation was made, so as to elimînate difficulties arising from the 
plans of the Long Island Railroad beyond Jamaica, and so as to avoid 
certain streets upon which the construction of street surface railway 
was prohibited by law. 

As far east as the intersection of Hoflfman Boulevard and Pierson 
street, the route was the same as in the earliest pétition mentioned, 
and the object of the construction was to build a railway by which 
passengers could reach the new Jamaica station of the Long Island 
road. This station had not yet been located in the village of Jamaica, 
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and the grantiiig of a franchise to the South Shore Traction Com- 
pany, together with suggestions as to the proposée! form of contract, 
was recommended by the engineer in charge, who stated that the pre- 
hminary procédure should be completcd, so that the contract would 
be in shape for final passage as soon as possible after traffic arrange- 
ments over the Queensboro Bridge were disposed of. 

This contract was approved upon the 26th of February, 1909, but 
on April 2, 1909, and upon recommendation of the corporation counsel, 
a new paragraph, numbered 17, was inserted in section 4, by which it 
was provided that within three months after the signing of this con- 
tract, and before anything was done in exercise of the rights there- 
under, the South Shore Traction Company should deposit with the 
comptroller of the city $30,000, 

"wliich said further sum sliall l)e returiied to tho compauy upon ooiulition 
tliat the Company sliall liave coinpletod the <-oiistvuction of a double track sur- 
face railway frow Jucl'son avenue at the (.Queensboro Plaza and tho intersec- 
tion of Hoffman, ISoulcvard uitli Pieraon titieef. and put the sanie in opération 
within 18 months from the date upon which the consents of the property 
owners are oUtaiued for the lawful construction of siich railway * * * 
or from the date upon which the décision of the Appellate Division of the 
Suprême Court * * ♦ is rendered," etc. 

For the purpose of facilitating the work, it was consented by this 
section that the company might construct temporary overhead crossings 
on Thomson avenue within the lines of said avenue. It was further 
provided that upon proper certificate the comptroller was to return 
to the company the said sum of $30,000. Unless this certificate was 
delivered, and the statement accepted by the board of estimate as cor- 
rect, or proven by the company to be correct, "then such sum of $30,- 
000 shall be forfeited to and become the property of the city." If, 
at any time prior to the time specified for the completion and opéra- 
tion, any other right to construct a street surface railroad upon ail 
or any portions of said line be granted to another corporation, then 
the whole $30,000 was to be returned to the South Shore Traction 
Company. On February 20, 1910, consents for Thomson avenue and 
the short Connecting or diagonal street to the bridge approach were 
obtained, and upon October 20, 1910, the Appellate Division of the 
Suprême Court granted a certificate as to Hoffman Boulevard. 

The city contends that at the expiration of 18 months from the lat- 
ter date, which would be April 20, 1912, the city was entitled to hoki 
the $30,000 as forfeited and as the property of the city. It appears 
according to the record that the station of the Long Island Railroad 
in Jamaica was not defînitely located until long after the expiration of 
the 18 months in question, and so far as the extension of the road 
from Pierson street in Jamaica, on to the Nassau county line, we need 
consider nothing further than that no plans were filed or approved 
and no road built until long after the period in question. 

As to the connection between the bridge plaza and Diagonal street, 
and approval of permanent plans for the railroad through Thomson 
avenue and Hoffman Boulevard, it appears from the record that ail 
through the period in question the city officiais intended to lay out 
what was to be known as the Queens Boulevard. This roadway would 
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necessitate a relaying and probably relocation of the tracks of the 
railway company, and, if thèse tracks were in an inconvénient or im- 
possible place, might furnish an insuperable obstacle to the approval 
of plans for the Queens Boulevard itself. 

Paragraph 17 vvas based upon the proposition that from the inter- 
section of Pierson street and Hoftman Boulevard the road could not be 
built, and that from the bridge plaza along Thomson avenue it could 
only be constrncted temporarily. With f ull knovvledge that the report 
reconimended that the contract run for a pcriod of 25 years and con- 
tained provisions for complète returns to the city and payments for 
each year during the life of the contract, with a cash payment at the 
end of 3 months after signing the contract, that in the case of a viola- 
tion or breach and déclaration of forfeiture the propcrty of the rail- 
road might become the property of the city, and that actual construc- 
tion should start within 6 months and be completed within 2 years, 
with the possibility of 6 months' extension after the obtaining of con- 
sents or order of the Appellate Division (which consents were to be 
obtained within a maximum of 9 months, or with 1 month to apply 
to the Appellate Division), nevertheless the road was given by para- 
graph 17 but 18 months after the signing of the contract to designate 
routes for the construction (and at the suggestion of the corporation 
counsel of New York they agreed to dei^osit a further sum of $30,000 
to complète the construction) of a double track railroad from Jackson 
avenue at the bridge plaza and the intersection of Hoiïman Boulevard 
with Pierson street (which was the place of beginning for the extension, 
which bas never yet been built). Where this section was to terininate, 
or what "such railway" meant, was not stated, and was always in dis- 
pute. 

It is admitted upon the record that none of the road was built within 
18 months after the above-recited consents and order of the Appel- 
late Division were obtained, but it was built within 2 years, as modi- 
fied by the contract of October 29, 1912, which declared the old agree- 
ments and contracts null and void. It appears that the only applica- 
tion for a permit to build the road from the bridge on into Thomson 
avenue and Hofïman Boulevard was fi-led with a deputy commissioner 
of public works in the borough of Queens, and that his authority to 
pass upon this application is now repudiated by the city. The city 
allèges that the company purposely avoided applying for a permit to 
such ofïicers as the city considers were authorized to approve plans 
for the railroad construction. 

It appears from the record and from the master's report that in so 
far as the city officiais (who might hâve been expected to hâve interest- 
ed themselves in the construction and opération of means of transpor- 
tation upon thèse streets) were concerned the plans for the improve- 
ment of those streets were defiuitely allowed to remain incomplète, and 
to be marked that tracks were "to end hère until further application, 
subject to early action by the board of estimate and apportionment on 
the proposed Queens Boulevard or otherwise." 

The spécial master bas reported that the railroad was relieved 
from carrying eut the provisions of the carlier contract by failure upon 
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the part of the city officiais to furnish any approval of plans or to 
promulgate and complète, by the action of the board of estimate, any 
definite street map over the route in question. 

The city has objected to the receipt of évidence upon any of thèse 
questions, and has insisted that the literal interprétation of the re- 
scinded contract, and the expiration (without the completion of what- 
ever part of the railroad was required by the particular provisions of 
section 17) of 18 months from October 20, 1910, make it necessary 
to hold that the $30,000 in question and ail rights thereto had been 
forfeited. But this contract shows upon its face such ambiguities and 
discrepancies that it is impossible to exclude oral testimony, or to hold 
that a waiver of forfeiture could not be had by the acts of the officiais 
in question, independent of any written modification of the contract. 

The seventeenth clause (on which this action is based) as has been 
already said, was drawn to require the completion of a railroad run- 
ning from two widely separated points, each of which by the other 
provisions of the entire contract was at a point where the ultimate 
location of the railroad was entirely indefinite, and this section pro- 
vides that the railway is to be put in opération within 18 months after 
the consents for "such railway" are obtained. 

As has been stated, this clause 17 seems to be impossible of recon- 
cilement with the other gênerai provisions of the contract, as to rental, 
etc. The report accompanying the proposed contract states definitely 
that Thomson avenue and Hoffman Boulevard, while extensively used 
at that time, were to be made a wide boulevard at some future date. 
The city officiais seem to hâve immediately undertaken plans for the 
construction of this boulevard, and the gênerai provisions of the con- 
tract, which required construction of the balance of the road within 
6 months after the time within which the sections beginning at the 
bridge plaza and beginning at the intersection of Hoffman Boulevard 
and Pierson street were to be completed (whatever those sections 
might be), include the portions of the road which hâve not yet been 
built, as to which the city seems to hâve waived damages for the 
nominal breach of contract, and as to which the new contract entirely 
rescinds and makes void the old contract. 

The spécial master has reported generally this situation. He has 
found specifically that the city officiais, generally, considered the im- 
médiate carrying of passengers and the transportation of the public 
as of less importance than the completion of their plans for the so- 
called Queens Boulevard. The board of estimate and apportionment 
and some of the officiais representing it seem to hâve kept in mind the 
possibility of obtaining a forfeiture of the $30,000 in question, and 
therefore carefully sought to avoid granting to the South Shore Trac- 
tion Company relief by an admission that the forfeiture had not oc- 
curred. But neither the attitude of the city authorities in seeking to 
hold the $30,000, nor to now justify the indifférence of ail those con- 
cerned, can do away with the substantial impossibility of performance 
caused by the city, and which is shown by the record, in so far as the 
railroad was to be given the use of such streets as were to be accepted 
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in accordance with the terms of the contract. When the old contract 
was rescinded the f ollowing paragraph was inserted in the new : 

"The sum of thirty thousand dollars ($30,000) provided for In this para- 
graph is to be in addition to any sum already deposited by the company with 
the comptroUer of the city of New York under the provisions of paragraph 
seventeenth of the contract of May 20, 1909, the respective rights of the city 
and of the company In the sum so deposited under said contract being left 
for future adjustment through judlcial proceediugs or otherwise." 

But no forfeiture was thereby agreed to or saved by the city from 
the waiver caused by making void the original contract and by the 
substitution of an extension of the original conditions. 

If we assume that section 17 was intended to provide that a separate 
railway (between the bridge plaza at the west end and the intersection 
of Hoffman Boulevard and Pierson street at the east end) was con- 
templated, and that this section was to be completed within 18 months, 
and if we attempt to construe the provision that the board of estimate 
shall immediately verify the correctness, accept the statement as cor- 
rect, or return it if they consider it incorrect, and if it is thereafter 
proven to be correct, that then the board shall refund the $30,000 
and the further provision that, unless such a certificate is delivered 
and ultimately proven to be correct, the $30,000 shall be forf eited, it 
is évident that the conduct of every one concerned was such that no 
strict interprétation was acted upon or even considered to exist, and 
the forfeiture of the $30,000 was treated, not as the imposition of a 
penalty, but rather as security, if the city incurred damages from a 
breach of the contract, in whatever form it might ultimately be car- 
ried out. This would be the plain effect of the clause inserted in the 
new contract, if anything was accomplished thereby. 

There is some évidence that the city was compelled to expend a 
certain amount in repaving Diagonal street, but that this could be 
considered damages is not even substantiated, as the entire contract 
shows that the city planned to either hâve the road built and the 
streets constructed in one form, and then hâve thèse streets torn up 
and rebuild them in another form when the city was ready to build the 
Queens Boulevard, or that the city did not anticipate actual construc- 
tion of the railroad until such time as suited the city's convenience. 

Upon ail the évidence it would seem that the city suffered no damage 
whatever, and it cannot be held that the inconvenience of the public, 
due to lack of harmonious décision and to delay on the part of the 
city officiais, can be treated as a basis for pecuniary damages, nor as 
a ground for enforcing a forfeiture of an agreement based upon 
strict and prompt action by the city on its part. The failure of the 
city authorities to live up to what was in the mind of one officiai and 
of the corporation counsel, in attempting to draw a contract for the 
city, is a sufficient basis for a finding that impossibility of perform- 
ance was efïectuated, and that this is a complète défense to strict en- 
forcement of the penalty. 

There is abundant évidence in this case that a waiver, after the ex- 
piration of the 18 months, was furnished by the action of the city 
authorities, and that the subséquent attempt to restore the city to a 
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position where ît might insist upon literal compliance with the présent 
interprétation (by the city) of the contract and to literal enforcement 
of the forfeiture, would be contrary to law and would certainly vio- 
late the principles of equity from which the right of the receiver's daim 
is to be tested, when the claims of the receiver to property submitted 
to the jurisdiction of this court are concerned. 

The report will be confirmed, and the receiver may hâve a decree 
allowing his claim. 



JACKSON V. PARKERSBURG & 0- V. ELECTRIC RT. CO. 
(District Court, N. D. West Virginia. June 12, 1916.) 

1. JUDGMKNT <®=»828(3) JUEISDICTION — PeOCESS — SlATE AND FeDEBAL COURTS. 

Where the fédéral court, having appolnted a receiver of a rallioad 
Company, sought to enjoin the coutinuance of a suit in the state court, 
the détermination of the state court, affirmed by the highest tribunal of 
the state, that the railroad company was duly served, will not be reviewed 
by the fédéral court. 

[Ed. Note.— For other caees, see Judgment, Cent. Dlg. §§ 1507, 1508; 
Dec. Dig. <S=382S(3).] 

2. Courts <©=>508(1) — JuBiSDrcTioN — Détermination. 

Whether the fédéral court, which appointed a receiver of a railroad 
compauy will enjoin a suit against the company in the state court, 
must be determined by tlie fédéral court alone, subject to reviev,' by the 
appellate fédéral tribunals. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1418; Dec. Dig. 
<S=j508(1).] 

3. Courts <S=3508(2) — Fédéral and State Courts — Injunction. 

Despite Rev. St. § 720, doclaring that a writ of injunction shall not be 
granted by any fédéral court to stay proceediiigs in any court of a 
state, except in cases where such injunction may be authorized by the 
law relating to proceedlngs in bankruptcy, a fédéral court, haviug aiipoiut- 
ed a receiver of a railroad company, may, in the aid of its own jurisdic- 
tion and to render its decrees effective, enjoin proceedlngs against the 
company in the state courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1418; Dec. Dig. 
<@=>508(2) ; Injunction, Cent. Dig. § 72.] 

4. Courts <S=>493(1) — Concukbent Jurisdiction — Comitt. 

Where suits are brought In courts of concurrent jurisdiction, involving 
a controversy between substantially the same parties or their privies, and 
no seizure of the res is made, that court in which suit is Urst brought is 
entltled to exclusive jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1340, 1348 ; Dec. 
Dig. <g=>493(l).] 

6. Courts <S=a498 — Concuiîrbîît Courts — Jurisdiction. 

Where suit is brought either In fédéral or state court simply for en- 
forcing a lien or debt against a défendant, who is permitted to remain In 
possession of the property bound by the lien, and subsequently a suit is 
brought In the other court, in which for proper reason the defendant's 
property Is sequestered or seized, the court first sequestering or seizing 
the property bas exclusive jurisdiction, regardless of the prior institution 
of suit in the other court ; this being particularly true where the practiee 

®=3For other cases see same topic & KEY-NUMBER In ail Key-Numberefl Digests & lude^ej 
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In the court in which suit is first brought Is sueh that great delay In the 
proceedings and perfection of tbe lien may occur. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1387-1396; Dec. 
Dig. <§=498.] 

6. Execution <ê=>21 — Sale of Realty — Right to Enfobce. 

In West Virginia real estate cannot be sold under exécution, but only 
in an equity suit after the return of exécution unsatisfled. 

[i:d. Note.— For other cases, see Execution, Cent. Dig. §§ 49, 49%, 68-75 ; 
Dec. Dig. <S=521.] 

7. AxTAciBtENT <g=5l97 — Real Estate — Possession. 

In West Virginia, even where a suit is begun by attaehment of real 
estate, actual possession of the land is not taken by the sherlff, and an 
action at law or in equity must be instituted to enforce the lien acqulred. 

(i;d. Note. — For other cases, see Attaehment, Cent. Dig. § 643 ; Dec. 
Dig. ©=197.] 

8. Coi:iiTS ©=3475(1) — Co nouèrent Jueisdiction — Exclusive JuEisnicTiON. 

The rule that of two courts of concurrent jurlsdiction the one first ac- 
quiring .iurisdlction over a suit takes It to the exclusion of the other is 
aiJplieabie only where the parties or privies to the suits are the same, 
and the same relief or remedy is sought in both cases. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1229, 1247-1257, 
1259; Dec. Dig. <S=>475(1).] 

9. Courts <S=>508(3) — Concurrent Jubisdiction — Comitt. 

Where a fédéral District Court bad unquestioned possession through 
its receiver of the property of a railroad company, while a state court, in 
which suit to enforce a lien on the compauy's property had been flrst in- 
stituted, had not taken possession of the property by séquestration or 
receiver, and the parties to the two suits and the relief sought were 
dliïerent, continuation of the suit in the state court and sale of the prop- 
erty under the lien acqulred may be enjoined by the fédéral court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1422; Dec. Dig. 
®=>508(3).] 

10. Courts <S=350S(.3) — Concurrent Jueisdiction — Proceedings — Injukc- 

TION. 

Where a créditer who sued a railroad company In a state court delayed 
any attempt to sell the railroad company's property to satlsfy his lien for 
over two years after the fédéral court took iwssesslon of the railroad 
company's property in receivership proceedings, and ordered the comple- 
tion of the road and its opération, he is gullty of such lâches that further 
proceedings in his suit wlll be enjoined. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1422; Dec. Dig. 
<S=»50S(3).] 

In Equity. Suit by Henry M. Jackson against the Parkersburg & 
Ohio Valley Electric Railway Company. Upon motion by the Farm- 
ers' & Producers' Bank for an injunction against continuance of a 
suit by tlie Central District & Printing Telegraph Company in the 
state court. Injunction issued. 

Arien G. Swiger, of Sistersville, W. Va., and Arthur S. Dayton, 
of Philippi, W. Va., for Farmers' & Producers' Nat. Bank, a receiver's 
certificate holder. 

V. B. Archer, of Parkersburg, W. Va., for receiver. 

M. H. Willis, of New Martinsville, W. Va., for Central District & 
Printing Telegraph Co. 

Ê=3For other ca-ses see same topic & KEY-NUMBER in ail Key-Numbered Dfgests & Indexes 
233 F.— 50 
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DAYTON, District Judge. The controversy hère is one of conflict- 
ing jurisdiction between this and a state court. The Parkersburg & 
Ohio Valley Electric Railway Company was incorporated under the 
laws of West Virginia, for the purpose of constructing an electric 
railroad from Parkersburg, W. Va., through the counties of Wood, 
Pleasants, Tyler, Wetzel, Marshall, and Ohio, to the Pennsylvania 
State line. It entered upon the construction of its road in the fall 
of 1904, beginning at Sistersville and constructed five miles thereof 
from that point to Friendly. In 1905 it executed a mortgage for 
$100,000 of bonds, of which it issued $75,000, and used the proceeds 
in construction work, and hypothecated the remainder to secure a bank 
loan of $13,000. It entered into a contract with another road whereby 
cars were to be run jointly from New Martinsville to Friendly, a dis- 
tance of 15 miles. It became involved before completing in full the 
construction of the work undertaken, and defaulted in the payment of 
the interest coupons attached to its mortgage bonds. 

Henry M. Jackson, a citizen of Pennsylvania, claiming to be the 
owner and représentative of some $52,000 of thèse mortgage bonds 
and of some $8,580 of overdue interest coupons thereof, on May 
8, 1911, filed this bill in this court, making défendants thereto the rail- 
road and its mortgage trustée, the Union Trust & Deposit Company. 
This bill set forth the embarrassed condition of the railroad company, 
the necessity for the completion of the work undertaken, and the 
performance of its contract with the other road. Upon its représenta- 
tion and prayer a receiver was appointed, who took possession of the 
physical property and assets of the company, and receiver's certificates 
to the amount of about $60,000 bave been in this suit authorized and 
issued for the purpose of completing construction and operating the 
road. 

It is to be noted that this bill in no wise disclosed the fact that any 
lien other than the mortgage one existed against the property or 
any suit had been instituted in any other court. However, on Decem- 
ber 3, 1907, the Central District & Printing Telegraph Company re- 
covered in the circuit court of Tyler county a judgment against this 
railroad company for $3,004.40 and costs, and in September, 1909, it 
instituted its suit in equity to enforce this judgment, making parties 
défendant thereto the railroad company and one Jack Hamilton, who 
it alleged had filed a mechanic's lien upon the road, but had failed 
to sue to enforce it within the statutory period and thereby lost the 
benefit thereof. On October 8, 1909, it sued out process upon, and 
at January rules, 1910, filed, an amended bill making the mortgage 
trustée, the Union Trust & Deposit Company, and John Schrader addi- 
tional parties, in which it allèges the exécution and recordation in 
1905 of the $100,000 mortgage, and allèges some of the bonds there- 
of to hâve issued to Schrader, the contracter ,f or constructing the road, 
but that Schrader had failed to complète his contract, and was only 
entitled to be paid thereout for the work actually done by him. On 
June 24, 1910, an order of référence to a commissioner to ascertain 
liens was entered, and no further proceedings were had until three 
years thereafter, on June 27, 1913, when another order of refer- 
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ence was entered, setting forth that the commissioner to whom réf- 
érence had been made by the first order had retired from office and 
in conséquence substituting another. 

[1] This last référence was executed, and upon the commissioner's 
report that no other Hens existed a decree of sale was on September 
13, 1913, entered to satisfy this judgment alone. On November 15, 
1913, the défendant railroad company appeared for the first time to 
this suit, alleged it had never been served with process upon either the 
original or amended bill, and moved to set aside this decree of sale. 
This created litigation that was finally by the opinion and mandate of 
the Suprême Court of Appeals of the state decided adversely to the 
contention of the railroad company, and the question as to whether the 
railroad was or was not served with process in that suit, now sought 
to be raised hère, may be put aside and regarded as settled by this 
State court adjudication. 

[2] It is, however, to be carefully noted that never in the course of 
proceeding in the state court was any attempt made by it to take in 
possession the corpus of the railroad company's property by the ap- 
pointment of a receiver, the issuance of attachment, or otherwise, and 
that its decree of sale was entered more than two years after the ap- 
pointment of the receiver by this court, and when such corpus was in 
his possession as such. A holder of receiver's certificates now hère 
asks an injunction of the state court's decree of sale. The sole ques- 
tion therefore is : Which court has jurisdiction to administer the 
assets of this railroad company? This question must be determined 
alone by this court, subject to ail proper appeals to and supervision 
by the fédéral appellate courts. 

[3] Where the fédéral court acts in aid of its own jurisdiction and 
to render its decree effectuai, it may, notwithstanding section 720, Rev. 
Stat., restrain ail proceedings in a state court which hâve the efïect of 
defeating or impairing its jurisdiction. Julian v. Central Trust Co., 
193 U. S. 93, 24 Sup. Ct. 399, 48 L. Ed. 629; Dietzsch v. Huidekoper, 
103 U. S. 494, 26 L. Ed. 497; French, Trustée, v. Hay, 22 Wall. 250 
note, 22 L. Ed. 857. While this power by injunction to maintain juris- 
diction is so clearly established, I am not unmindful of the fact that 
comity and the necessity of avoiding confiict where possible imperative- 
ly demands that such power should be exercised with the greatest cau- 
tion, and only after the most careful considération and abiding convic- 
tion that its exercise cannot be avoided under the rules of law enunci- 
ated by the courts of last resort. With the fuUest realization of this 
duty, I hâve given this case and the very able arguments and briefs 
of counsel on both sides the most careful study and considération. I 
hâve examined ail authorities cited, and others, too. I am driven to 
the conclusion that some considérable amount of confusion exists in 
thèse authorities, and that a careful sifting of each in the light of its 
particular circumstances and conditions does largely, but not alto- 
gether, dissipate this confusion, and enable us to arrive at the true 
principles and rules of practice to be followed. Within the limits of 
this opinion it will be impossible to consider each and ail the cases. 
They can be found collated in the Digests and Rose's Notes Dig. U. 
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S. Sup. Ct. Repts. (Lawyers' Co-op. Ed.) vol. 2, Courts, VI, g, 1, 
p. 2311 et seq. ; Encyclopedia U. S. Sup. Ct. Repts. vol. 4, title Courts, 
§ B, p. 1170 et seq.; Rose's Notes, vol. 2, p. 276; vol. 3, p. 584; 
vol. 3, p. 805; vol. 4, p. 725; vol. 5, p. 800; vol. 6, p. 518; vol. 7, 
p. 1011; vol. 10, p. 794. 

Chief Justice Marshall, at the February terni, 1824, of the Suprême 
Court, in Smith v. Mciver, 9 Wheat. 532, 6 L. Ed. 152, announcc^d the 
rule that: 

"lu ail cases of concurrent .lurisdiction. the court wliicli first lias pcssession 
of tlie subject must détermine it conclusively.'' 

One of the difficulties involved in enforcing this rule, thus enunci- 
ated in its broad and gênerai terms, is strikingly illustrated in the 
case of Bell v. Ohio Life & Trust Co., 1 Biss. 260, Fed. Cas. No. 
1,260, where a conflict arose betvveen the fédéral court and a state court 
in Ohio. There summons to institute the suit had issued from the 
State court, but had not been served ; thereafter a bill was filed in 
the fédéral court, a subpœna issued the same day was served, and a 
receiver was appointed ; later in the day in the state court application 
was luade, and another and différent receiver was appointed by it. 
Mr. Justice McLean, sitting upon the hearing, sustained the juris- 
diction of the fédéral court, but avoided the question hère involved 
by holding that : 

"Priority of .iin'isdlction as between the state and the United States courts 
Is dctt'i-mined by tlie service of process, and not by the date of the commence- 
ment of the suit." 

It can readily be perceived that this décision was not calculated to 
meet the practical difficulty that must inevitably arise m the enforce- 
ment of the gênerai rule laid down by Chief Justice Marshall, because 
the circumstances and conditions upon wdiich it was based necessarily 
would thereafter be of rare occurrence. A short time after the Su- 
prême Court in Hagan v. Lucas, 10 Pet. 400, 9 L. Ed. 470, speaking 
thrcugh Justice McLean, made a further limitation upon the gênerai 
rule by holding that the first levy on property, whether made under 
the jurisdiction of the United States or of a state, withdravvs the prop- 
erty from the reach of process from the other jurisdiction. FoUowing 
tins case came that of Wiswall v. Sampson, 14 FIow. 52, 14 L. Ed. 322, 
wdiich, to my mind, is peculiarly important in the détermination of this 
controversy. It was there held : 

One having a judgment lien on land of hls debtor, which is In the possession 
of a receiver * * * cannot proceed to levy liis exécution, if he hâve notice 
of the fact thnt the property is in the custody of the law ; he must appiy to 
the court of chancery, which will taice care to protect hls interest, in making 
a sale, or in distributing the proceeds. 

This case arose in Alabama, where the law authorized land to be 
sold under exécution. Under the laws of West Virginia real estate 
cannot be sold in that way for debt, but a lien must be obtained, and , 
resort be had to a bill in equity to enforce it. When such bill bas 
been filed for this purpose, by proper showing made, a séquestration 
of the rents, issues, and profits of such real estate may be had, and 
this is usually accomplished by the court, acting by and through its 
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receiver, renting it for a fixed period. If no such séquestration is de- 
creed, the land remains, pending the maturity and hearing of the 
cause, in the possession of the debtor, vvho retains such possession 
until after a sale thereof decreed by the court is made, confirmed, and 
writ of possession awarded, and, if necessary, executed. During ail 
thèse proceedings, without serjuestration, the res is never held to be 
in custodia legis. 

Further, it is to be noted in tliis Wiswall v. Sanipson Case the re- 
ceiver's possession and the jurisdiction of the chancery court appoint- 
ing him was not permitted to be ousted, notwithstanding the judgment 
vvas a lien upon the land and the exécution was laid before the receiver 
obtahied actual possession of the property. See, also, Peale v. Phipps, 
14 IIow. 368, at page 375, 14 L. Ed. 459. From this time the vital 
modification or rather construction of the gênerai rule is clearly es- 
tablished that ''possession of the subject" niust be construed to require 
actual i)ossession of the res. In Pulliam v. Osborne, 17 How. 471, 15 
L. Ed. 154, it was held that, in case of conflicting exécutions issued 
out of fédéral and state courts, priority is given to that under which 
there is first actual seizure of property. In Taylor's Adm'rs v. Carryl, 
20 IIow. 583, 595, 15 L. Ed. 1028, it was held that, where a vessel had 
been seized under process of foreign attachment issuing from a state 
court, issuing of process under libel filed in United States court for 
mariners' wages could not divest the state's authority over the vessel ; 
it having first acquired the actual possession thereof. In Buck v. Col- 
bath, 3 Wall. 334, 18 L. Ed. 257, the Suprême Court, speaking through 
Mr. Justice Miller, went a step further in elucidating the gênerai rule, 
holding that : 

The rule that, among courts of concurrent iuriscliction, that one which first 
obtains jurisdiction of a case has the exclusive ri.i;;ht to décide every question 
arising in tlie case, is subject to sonje limitations, and is conflued to suits 
between the sanie parties, or privies, seeking the saine relief or remed.v, and 
to such questions or propositions as arise ordinurily and properly in the 
progress of the suit flrst brought, and rloes not extend to ail luatters which 
niay by posslbilify l>ecome involved in it. 

Subsequently follow such cases as Hammock v. Loan & Trust Co., 
105 U. S. 77, 82, 26 F. Ed. 1111, holding that, a seizure by a fédéral 
court was lawful, since the prior appointment of a receiver by a state 
judge in vacation was void under the laws of Illinois ; Krippendorf 
V. Hyde, 110 U. S. 276, 283, 4 Sup. Ct. 27, 28 L. Ed. 145, that courts 
hâve power to protect their officers in the possession of the property 
seized and also to protect their own jurisdiction in the premises ; Covell 
V. Heyman, 110 U. S. 176, 181, 4 Sup. Ct. 355. 28 L. Ed. 390, that 
possession by a marshal of property under exécution issued by a féd- 
éral court is a complète défense to an action of replevin in a state 
court, without regard to its rightful ownership; Heidritter v. Elizabeth 
Oil Cloth Co., 112 U. S. 294, 304, 5 Sup. Ct. 135, 28 L. Ed. 729, that 
where proceedings in rem are commenced in both state and fédéral 
courts against the same property, exclusive junsdiction is acquired by 
the court which first acquires possession of the res ; and many others 
which sustain and apply this rule that jurisdiction is secured by taking 
possession of the res. 



790 233 FEDERAL KKPOUTEK 

Among thèse subséquent cases, however, particular attention shoulcî 
be given to that of Shields v. Coleman, 157 U. S. 168, 15 Sup. Ct. 
570, 39 L. Ed. 660, for its facts are so near to those of this case as 
to make it very pertinent if not décisive. In that case Coleman insti- 
tuted suit (the first) in the fédéral court against the défendant railroad 
Company to enf orce his Hen for work and labor donc ; a receiver was 
appointed, who subsequently was discharged, and possession of the 
property returned to the railroad company by him, the railroad Com- 
pany, however, making answer and défense to Coleman's bill ; a num- 
ber of other creditors of the company also filed pétitions in this cause, 
seeking the enforcement of their demands ; in this state of affairs, a 
bill was presented by sundry creditors to the state court, seeking the 
appointment of a receiver for the railroad ; such receiver was ap- 
pointed by the state court, who took possession and retained it for 
16 days, when such possession was taken from him by a receiver who 
had been appointed under an order of the fédéral court restoring its 
receivership, which order was entered in the original cause still pend- 
ing there, some 14 days after this state court's receiver had been ap- 
pointed. The Suprême Court reversed the lower court in its sustain- 
ing the fédéral receivership, holding that: 

A Circuit Court of the United States bas not tlie power to appoint a re- 
ceiver of property already In tlie possession of a receiver duly and previously 
appointed by a state court, and cannot rightfully take tlie property out of the 
hands of the receiver so appointed by the state court. 

Finally, the extent and exclusive character of this jurisdiction by 
reason of a court first taking possession of the res is illustrated by the 
rulings in Wabash Railroad v. Adelbert Collège, 208 U. S. 38, 28 Sup. 
Ct. 182, 52 L. Ed. 379, where it is held : 

"The possession of property in the Circuit Court carries wlth it the exclu- 
sive jurisdiction to détermine ail judicial questions concerning it, and that 
.lurisdiction continues after the property has passed out of its possession by 
a sale under its decree to the extent of ascertaining the rights of, and extent 
of liens asserted by, parties to the suit and which are expressly reserved by 
the decree and subject to which the purchaser takes tltle ; and any one as- 
serting any of such reserved matters as against the property must pursue hls 
remedy in the Circuit Court, and the state court is without jurisdiction." 

I bave not attempted to consider in this review a large number of 
the other Suprême Court décisions, nor to refer at ail to those of 
lower fédéral courts and of state courts, because of the immense num- 
ber that hâve been enunciated. I cannot refrain, however, from citing 
the one case of Knott v. Evening Post Company (C. C.) 124 Fed. 342, 
where the question is so clearly and ably discussed by Judge Evans. 
Sufficient for me to say that my investigation of thèse cases, so far 
as I hâve been able to examine them, has convinced me that : 

[4] First. Where suits hâve been instituted in courts of concur- 
rent jurisdiction inyolving a controversy between substantially the 
same parties or their privies, and no actual seizure of the res has by 
lawful process been made by either, in such case the one in which suit 
was first brought is entitled to exclusive jurisdiction and should déter- 
mine the controversy. 



JACKSON V. PABKEBSBUKG & O. V. ELECTRIC EY. CO. 791 

[5-7] Second. Where there has been suit brought in either fédéral 
or State court for the purpose of enforcing simply a lien or debt against 
a défendant who is permitted to remain in possession of the property 
bound by such lien, and subsequently a suit is brought in the other 
court to assert such a lien or for other relief, and in such suit suffi- 
cient grounds are set forth and made apparent that, by reason of in- 
solvency, waste, or other causes, séquestration and seizure of the 
property should be had, and in conséquence is, under order or decree, 
so taken in possession by said other court, jurisdiction over such 
property seized passes to and vests in the court of seizure, notwith- 
standing the prior institution of the suit without séquestration or seiz- 
ure in and by the first court. 

Third. That the importance of seizure of property being made the 
test of jurisdiction is peculiarly necessary in states like West Virginia, 
where under its laws real estate cannot be sold under exécution, but 
only after exécution has been returned nulla bona as against the 
•debtor's personal property, and only after, in ordinary cases, in an 
equity suit, the lienors bave been convened, the amount and order of 
priority of their liens ascertained and determined, and where actual 
possession can only be, pendente lite, obtained by séquestration of 
rents, issues, and profits by and through a spécial decree entered in 
the cause. Even where attachments are sued out against real estate, 
no actual possession, in practice, is taken in this state. The levy is 
simply indorsed by the sherifï from the record description of the land, 
and ordinarily this officer never goes upon the land, nor sees it, nor 
does he take the slightest notice or care of it after his levy, or of its 
rents, issues, or profits. Notice of the issuance and pendency of such 
attachment and of the suit to enforce it is secured by recordation of 
the notice of lis pendens provided for by statute. That such attach- 
ment secures only a lien in our practice is clear from the fact that it 
requires either an action at law or in equity to be instituted to en- 
force it. 

And again it is to be remembered in this connection that a bill in 
equity in this state to enforce sale of real estate for creditor's liens 
can be instituted in any county where the debtor's real estate or any 
part of it may be situate. Many corporations and individuals hold 
real estate in several différent counties. There are 31 counties in 
this fédéral judicial district. Under state law and décisions a suit is 
held to be instituted when process is sued out at rules; such process 
need not be returnable for 90 days, and if returned not served, alias 
summons may then issue, or order of publication be had requiring 
publication for 4 weeks. The bill or déclaration need not be filed 
until at least a month has passed after the summons has issued, and 
if not filed then a dismissal at rules may be set aside at the next term, 
which may be months in the future. In short, the delay, confusion, 
and uncertainty arising from thèse conditions under state laws could 
hardly be estimated, if any other test of jurisdiction should be estab- 
lished, and especially the one of the mère institution of suit without 
seizure of the res. 
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[8] Fourth. The gênerai rule is further limitée! that, where conflict 
arises, it is only applicable where the parties or privies to the suits 
are the same, and both seek the same relief or remedy; and then it is 
confined to such questions or propositions as arise ordinarily and prop- 
erly in the progress of the suit first brought, and does not extend 
to ail matters which may by possibility become involved in it, as held 
in Buck v. Colbath, supra, 

Fifth. That, in order to maintain its jurisdiction, rightfully assumed 
by reason of the conditions arising in any of the ways above set f orth, 
it is the right and the duty of a fédéral court to enjoin and restrain 
a state court from interfering with its control and disposition of the 
res in its possession, or from seeking to oust its jurisdiction. 

[9] Applying thèse principles to the case hère, it seems to me this 
court clearly has jurisdiction over this railroad company's property 
and the disposition of it for thèse reasons : (a) Because it has unques- 
tioned possession through its receiver of it; and (b) the state court's 
jurisdiction over it rests alone upon the fact that a suit was first insti- 
tuted in it for the sole purpose of enforcing a lien, but with no attempt 
to sequester the property or appoint a receiver to take possession of 
it ; (c) because the parties to the two suits are not the same, the same 
relief or remedy is not sought by both, and questions involved are 
différent in each. The purpose of the state court suit was solely to 
enforce collection of a debt; that of this suit to secure the completion 
and opération of a railroad line for public use and benefit by means 
of receiver's certificates to be issued by consent of the bondholders, 
and to enable it to perform a contract made by it with another com- 
pany. 

[10] I am aware that the décision of this particular case might bave 
been based, with the same resuit, upon an entirely différent ground — ■ 
that of the lâches of the plaintiff in the state court suit in prosccuting 
its cause. There may be lâches in this particular, and this case may 
be considered as a fair illustration of the fact. It is true the institu- 
tion of its suit as against its creditor stayed the statute of limitation, 
but to allow it to lie dormant for more than two years after this court, 
without notice of any kind of its pendency, had taken possession of the 
uncompleted road, and, through its receiver, had issued near $60,000 
of receiver's certificates, which had been sold to innocent purchasers, 
and with the proceeds had completed and put into opération the un- 
completed section of it, and enabled it to perform its contract with 
the other road, and then to appear and deniand that the property sliall 
be taken away and sold for its debt alone, and in its suit alone, which 
recognizes no right in the holders of the receiver's certificates, no 
right in the bondholders, nor in the road whose contract is to be 
broken, does not présent, in my judgment, such diligence and fair 
dealing as equity requires. Its right to appear in this cause and prove 
its lien, and hâve provision made for its payment out of the assets of 
the Company is clear; but it cannot demand any other or greater 
right. 

However, because of the importance of this question of conflict of 
jurisdiction arising now se often in this district, I hâve made this in- 
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vestigation of tlie law, as best I could, in order that \ve may hâve re- 
stated the rules to guide us when such conflict arises. 

The Central District & Printing Telegraph Company will be en- 
joined and restrained from prosecuting further its suit in the state 
court. 



T'XITED STATKS v. RIXTIOI.KX et al. 

(District Court, S. l). New Yoi-1;. Junc :>.<.). 1UU\.) 

No. 8-2!),j.; 

1. IIOXOPOUES <@=320 — CÎOSSPIRACIKS — OryEXSK.S. 

TJiider Sheniiim Aet Jnly li. LSOO. o. 047, S t, 2(; Stat. lif,:) {fo;;;!!. St. 1913, 
§ 8820), (leclariiis that evei'.v e<>iis|)irafy iii rcsriaint ot trad.» oi' ((jiiniuM'>,-e 
auion.tr tlie several states or witli foreisn iialion;; is il'.c.iial, defendauts, 
who conspired to rcstraiii trade tjetwpen tlic Tnited States ai'al foreiKH 
nations, are iînilty, tUough no ovcrt acts worc (■(.laiiiiitvod ; sucli con- 
Miiii'acy beinj; ^'overned ty riie niles ajipiicaMe to fouriiii>n-law c-onspiracy, 
wliieli made llif unlawfnl conspirinx tlie gist of tlio otï'(>ns(>. 

I [•;(]. Note.— For otlier cascis, nw. .AJonopoIies, Cent. Dig. § 19; Dec. Dig. 
€=329. 

Ii\)r otiier deiiiiirions, sec Words and l'iirases, First and Second Séries, 
Coii.siilraey.l 

2. CONSPip.ACY <S=3L'T — Offenses — ()\ fut Act. 

ïhe common-law offense of consiiii'acy is (■<);ii]ileted wlien the lU'J-iwfnl 
conspiracy is eonipieted, and iiroof of overt acts is nnnecessiiry. 

[Ed. Note. — For other eases, see Consiiiraey, Cent. lUg. §§ 38, o9 ; Dec. 
Dig. <t^27.] 

3. Ihdictment a.\]) I.nfokmation' <S=>1 — Pukpose of Indicïmem'. 

Tlie object of an Indictment is, lir.st, to fiirnisii sicensonl wiih a descriji- 
tion of tlie charge against liini wliicli will enable hiiu to make lus dé- 
fense, and to avait hiinself of his conviction or aciinitlal for protection 
against a further prosecution for the sanie charge, iis well as to itif<inu 
the court of the facts alleged, so that it may décide «hetlier they are suf- 
llcient in law to support a conviction, if one should be had. 

[Ed. Note. — For other cases, see ludictnient and Information, Cent. Dig. 
§§ 1-3 ; Dec. Dig. <S=>1.] 

■ï. AîoNcrol-IES <©=>31— OfFICMSE — COXSPIRApY i.NDICTMENT — SUI'FIC!F.,\CY. 

Au indiclnient charging that détendants, in violation of Siicrnian Act, 
§ 1, uialviug illégal every conspiracy in restraint of tiade or commerce 
aniong the weveral states or wnh foreign nations, conspired to interfère 
witU commerce between American nianvUiU'tureis of war nnniitioiis, wlio 
were too uumorous to be naiiuHi. iiiid tiie cc.nntries of Grear Kriiaiii, 
France, Russia, and Italy, by organi'/iiig stiikes. fonienting lalxtr trou- 
bles, and by otiier means liinuci uii; the i^i'oduciion of suvit uiuu.uoiis. ai 
well as thelr transportation. is snriicierit to ciiarge an offense apprising 
the conspirators of the charge atauist lluni and of the means by which 
they iateuded to carry ont their conspiracy. 

|E(1. Note.— For otiier cases, see Moiuîjiolies, Cent. Dig. § 20; Dec. Dig. 

c=>;:ii.j 

5. Co-X.spiKACy <&=32() — Offe.xses — Dkkkskes. 

A eoluliinatiou to effect an unlawful object Ihrough lawful uieans may 
coustitnte a criniinal conspiracy. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 37; Dec. Dig. 
C;=52(;.] 



(gssFor other cases see same topic & KEY-Nl'MBER in aU Key-Numbered Digests & Indexes 
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6. INDICTMENT AND InFOBMATION <Ê=>163 — VALIOITT — BUSj OV PaRTICULAES. 

A Mil of particulars cannot aid an indlctment which lacks a statement 
of the essential facts to constltute tbe offense chargea, but is appropriate 
where there is a good indlctment, and défendants désire to be more par- 
ticularly informed as to matters wliicli will aid them in their défense. 

[Ed. Note. — For other cases, see Indlctment and Information, Cent. 
Dig. § 525 ; Dec. Dig. <©=>163.] 

Franz Rintelen and others were indicted for a conspiracy in viola- 
tion of the Sherman Act. On motion to quash by défendants Mon- 
nett and Taylor. Motion overruled. 

John Lord O'Brian, of Buffalo, N. Y., and Isaac R. Oeland, of New- 
York City, Sp. Asst. Attys. Gen., for the United States. 

Pugh & Pugh, of Columbus, Ohio, for défendant Monnett. 

WOLVERTON, District Judge. The défendants are indicted for a 
conspiracy in violation of the first section of what is commonly known 
as the Sherman Act. It is declared by that section that every con- 
spiracy in restraint of trade or commerce among the several states or 
with foreign nations is illégal. The sufficiency of the indlctment is 
brought to test by a motion to quash on the part of the défendant 
Frank S. Monnett, in which Jacob C. Taylor joins. At the argument 
I was inclined to the opinion that the motion to quash was well taken, 
in view of the Cruikshank Case and others holding to the same doc- 
trine. Upon a careful examination of the authorities, however, I 
hâve arrived at the conclusion that the indlctment is sufficient. I will 
proceed to state my reasons theref or. 

[1,2] This is not an indlctment under section 27 of the Criminal 
Code (Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St. 1913, | 
10201]), and it is not necessary that it set out that one or more of the 
parties hâve done any act to efïect the object of the conspiracy. Nash 
v. United States, 229 U. S. 373, 378, 33 Sup. Ct. 780, 57 L. Ed. 1232. 
The sufficiency of the indlctment is to be measured more nearly by 
the sufficiency of an indictment for the common-law offense of con- 
spiracy. Under the common law the conspiring together is the offense, 
and on proof thereof a conviction is warrantée!. 8 Cyc. 624. 

"An indlctment may be sustained, wherever there is a conspiracy for an 
imlawful purpose, or to effect a lawful purpose, by unlawtui means." State 
V. Rowléy, 12 Conn. 101, 112. 

As said in Commonwealth v. Waterman, 122 Mass. 43, 57: 

"It is the combmation of two or more to do something unlawful, either asi 
a means or as an ultimate end, which constitutes the crime ; and many acts 
not punishable by indictment hâve been held to come withln this définition, 
It is said to be sufficient if the end proposed, or the means to be employed, 
are by reason of the power of the combinatiou, particularly dangerous to the 
public interests, or particularly injurions to some individual, although not 
criminal." 

I call attention to the fact that the statute is especially calculated to 
protect the public interests, while it may be true that it does pro- 
tect private interests as well. 

®=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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[3, 4] The indictment in the présent case is drawn with référence 
to the ultimate end to be effected by the conspiracy, namely, the recon- 
straint of trade or commerce between this and foreign nations, while 
it attempts at least to set out the means by which the object was to 
be attained. By way of inducement, so styled, it is alleged : 

That a large number of individuals, copartnerships, and corporations called 
"manufacturers" were engaged In varions states of the United States In the 
manufacture of munitions of war, milltary and naval stores, includlng rifles, 
cannon, and other weapons of war, also locomotives, cars, automobiles, aéro- 
planes, and the like, and railroad materials and other articles of many Icinds, 
ail of which were of a character adapted for use in war on land or at sea ; 
that said articles were manufactured for the sole purpose of sale and ship- 
ment in trade and commerce with Great Britain, France, Ilussia, and Italj', 
and other foreign nations; that the manufacturers were engaged in the busi- 
ness of delivering and shipping said articles to persons, corporations, and or- 
ganized bodies of men, from the state in which they were so manufactured, 
to and through the port of New York, and other ports of the United States, 
to foreign countries ; that divers persons, corporations, and organized bodies 
of men other than said manufacturers were also engaged in so delivering, 
shipping, and transporting such articles from states of the United States to 
said foreign countries ; that said manufacturers, etc., so engaged in foreign 
trade and commerce, employed large numbers of men, both in the producing 
and in the manufaeturing of said articles, and In selling, shipping, and trans- 
porting them, in foreign trade and commerce, and said articles were continu- 
ously moved therein ; that said articles, wheu it was necessary, were con- 
tinuously moved from one state of the United States to other states; "that 
ail of the names and localities of said manufacturers and said other parties 
so engaged in foreign trade and commerce as aforesaid, and the times, amounts, 
and routes of such shipments and transportations, are not known to the grand 
jurors aforesaid, and are so numerous as to preclude thelr enumeratlon in 
this indictment." 

It is then further alleged: 

"That Franz Rintelen, alias Fred Hansen, alias Tililler, alias Muller, allas 
Edward V. Gasche, alias Edward V. Gates, David Lamar, alias Ijanauer, alias 
David H. Lewis, Frank Buchanan, Jacob C. Taylor, H. Robert Fowler, Frank 
S. Monnett, Herman Schulteis, and Henry B. Martin, hereinafter called the 
'défendants,' and divers other persons whose names are to the grand jurors 
unknown, each of whom well knew the facts as to said foreign commerce 
liereinbefore stated and alleged, at and within the said Southern district of 
New York and within the jurisdiction of this court, unlawfuUy did know- 
ingly and willfully engage in a conspiracy to restrain the aforesaid foreign 
trade and commerce, and to restrain, hinder, and prevent the transportation 
of said articles in said foreign trade and commerce, so far as, and at such 
tlmes, places, and as to such of said articles, and in such ways as they might 
thereatter be able so to do, and to restrain, prevent, and hinder the producing 
or manufacture of said articles for the sole purpose of restrainiug, prevent- 
Ing, and hindering the shipment and transporting In foreign trade and com- 
merce of such of said articles and in such ways and at such times and places 
as they might be able so to do ; that the purpose and object of said conspiracy 
was not conflned to any particular articles, tlmes, places, ways, and means, 
but the said détendants conspired and Intended, at any time or place, and 
by any ways or means (some of which were not definltely determined upon by 
said défendants), to restrain, prevent, and hinder such shipments in foreign 
trade and commerce ; and the particular articles, tlmes, places, ways, and 
means determined upon by said défendants are not known to the grand jurors 
aforesaid." 

The indictment then sets out the alleged means to be employed to 
effect the objects of the conspiracy. Now, hère are set out the con- 
ditions existing with especial fullness, ail leading up to the engaging 
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in foreign trade and commerce, a matter affecting the public in gên- 
erai, and then it is alleged that the purpose of the conspiracy was to 
restrain, prevent, and hinder such shipments in foreign trade and 
commerce. 

It is laid down in United States v. Cruikshank et al., 92 U. S. 542, 
558, 23 L. Ed. 588, that: 

"The objeet of the indictment Is, first, to funiish the accnsed with such » 
(leseription of the chiu-Re agalnst liim as will eiiable hiiu to make bis défense. 
and avail himself of liis eoiiviction or ac(]iiittal for itrotection afrainst a fur 
tlier prosecution for the saïue cause; and, second, to infoviu tiie court of tlie 
facts alU^Red, so tliat it uiay dechle whether they are sufflcieut in law to su|i- 
port a conviction, if one sliould be had. P^or this facts are to be stated. not 
conclusions of hïw ah>ne. A critne is ruade up of acts aud intent; and thèse 
niust be set forth iu the iudictuient, with reasouable particularity of tiuie. 
place, and circunistances." 

It is sufficient to say that this gênerai rule has been many times re- 
asserted and reaffirmed by the Suprême Court. The Cruikshank Case 
was on an indictment based upon the alleged restraint of private 
rights, not public, and was preferred under a statute which provided 
for the pimishment of such as conspired to "injure, oppress, threaten, 
or intiraidate any citizen, with intent to ]3revent or hinder bis free 
exercise and enjoyment of any right or privilège granted or secured 
to hira by the Constitution or laws of the United States." The counts 
in the indictment to which the particular objections were directed 
charged, in substance, that the intent was to hinder and prevent the 
complaining citizens in the free exercise and enjoyment of "every, 
eacj), ail, and singular" the rights granted them by the Constitution. 
"So hcre," the court said in passing upon the indictment, "the crime 
is made to consist in the unlawful combination with an intent to pre- 
vent the enjoyment of any right granted or secured by the Constitu- 
tion, etc. Ail rights are not so granted or secured." The court held, 
therefore, that the indictment was not sufficiently spécifie, in that it 
failed to specify what particular right granted by the Constitution 
had been overridden by the alleged conspirators. 

Not so hère. The défendants are informed that many persons, 
corporations, etc., throiighout the United States are engagecl in the 
manufacture of the différent articles and supplies mentioned, and 
with those articles were engaging in foreign trade and commerce, and 
that to hinder and restrain such trade and commerce was the particu- 
lar i)urpose and objeet of the alleged conspiracy. Is this indictment 
sufficient ? 

The chief élément in a common-law conspiracy is the meeting of 
the minds of two or more or several persons to effect or accomplish an 
unlawful purpose, or a lawful purpose through imlawful mcans, or, 
as suggested by Mr. Justice Holmes in United States v. Kissel, 218 
U. S. 601, 31 Sup. Ct. 124, 54 L. Ed. 1168, under the Sherman Act, 
it is in essence nothing more tljan a partnership in criminal purposes. 
Or, as said in Nash v. United States, supra : 

"The Slieruian Act punislies tlie consplracles at which it is aimed on the 
couimou-law footing — tliat is to say, it does not luake the doing of any act 
otlier than the act of consplrlng a condition of llability." 
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It was held in the case of Williamson v. United States, 207 U. S. 
425, 28 Sup. Ct. 163, 52 L. Ed. 278, thougii the indictment was pre- 
ferred under section Z7 of the Criminal Code, wherein it was charged 
that the conspiracy was entered into for the purpose of committing' 
the offense of subornation of perjury, that it was not essential that in 
the minds of the conspirators the précise persons to be suborned, or 
the time and place of such suborning should hâve been agreed upon, 
as the criminahty of the conspiracy charged consisted in the unlawful 
agreement to accomplish the unlawful purpose. 

So in an earlier case, Dealy v. United States, 152 U. S. 539, 543, 
14 Sup. Ct. 680, 682 [38 L. Ed. 545], where the indictment charges a 
conspiracy to defraud the government of large tracts of public lands, 
it was held not essential to set out by description the spécifie tracts 
of lands which it was sought to appropriate ; the court saying : 

"But manifestly the description in tlie indietnipnt does not need to ha any 
more definite and précise than the proof of tlie crime. In other words, if cer- 
tain facts malîe out the crime, it is suflicient to char;;e tlio.se facts, and it 
is obviously unnecessary to State that whicli is not essential." 

Summarized, it is the law on this subject that: 

"Certainty to a common intent suflicient to ideiitify the offense which the 
défendants conspired to commit is ail that is reiiuired. Whc-n ihe allégation 
in the indictment advises the défendants fairly «'hat act is chiU-sea as the 
crime which was agreed to be connuitted, the chief purpose of pieading is at- 
tairied. Enough is then set forth to apjjri.se tlie détendants so that thcy niay 
niake a défense." United State.s v. Stevens (D. C.) 44 Fed. 132, 141. 

See, also, Ching v. United States, 118 Fed. 538, 540, 55 C. C. A. 
304; Thomas v. United States, 156 Fed. 897, 907, 84 C. C. A. 477, 
17 L. R. A. (N. S.) 720. 

The purpose of the indictment in the présent case is not to charge 
the commission of an offense against the United States, as might be 
donc under section ^J , but to charge a conspiracy in violation of the 
first section of the Sherman Act, namely, a conspiracy in restraint of 
trade and commerce with foreign nations ; the very gist of the offense 
being the conspiracy. When the conspiracy is once entered into, as 
under the common law, the offense is complète. The conspiracy does 
not go to the restraint in trade of any particular individual or corpo- 
ration, or combination of men, but to the restraint of ail foreign 
trade where munitions of war are the subject of commerce. So what 
more could be essential, when the défendants are informed that many 
persons, corporations, and combinations of men are engaged in the 
manufacture of such articles constituting munitions of war, and are 
also engaged in transporting the same in foreign trade and commerce, 
the alleged purpose and object of the conspiracy being in restraint of 
such trade and commerce? Can it be said that the défendants are not 
informed of the nature and cause of the accusation? 

Even in the Cruikshank Case, we must assume that the indictinent 
would hâve been sufficient if it had specified the particular right that 
had been infringed. Hère there is ample description of the foreign 
trade and commerce being restrained, nainely, that consisting of the 
transportation of inunitions of war, manufactured by divers and 
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sundry manufacturers in the United States especially for exportation 
to foreign countries. There are no other particulars pertinent to 
descend to. It is surely not designed that the name of every manu- 
facturer even known to the grand jury, that the articles produced by 
such manufacturers, that the railways and ships and ail routes of 
transportation, including the names of ail the consignées, shall be 
set forth in the indictment, or even that any of thèse things be partic- 
tilarized, for the défendants are informed of the nature of the offense 
without that. "The true test is," says the court in Cochran and Sayre 
y. United States, 157 U. S. 286, 290, 15 Sup. Ct. 628, 630 [39 L. Ed. 
704], "not whether it [the indictment] might possibly hâve been made 
more certain, but whether it contains every élément of the offense 
intended to be charged, and sufïiciently apprises the défendant of 
what he must be prepared to meet, and, in case any other proceedings 
are taken against him for a similar offense, whether the record shows 
with accuracy to what extent he may plead a former acquittai or con- 
viction." Without extending the discussion further, I cite the cases 
of United States v. Patten, 226 U. S'. 525, 33 Sup. Ct. 141, 57 L. Ed. 
333, 44 L. R. A. (N. S.) 325, and Nash v. United States, supra, in 
support of the présent indictment. The indictments there seem to 
hâve been drafted upon the same theory as the one in question, and 
hâve been sustained by the Suprême Court. 

Now, beyond what has been hère said, the indictment spécifies the 
means, or some of them, by which the objects of the conspiracy were 
intended to be accomplished, namely, by instigating and causing strikes 
and walkouts among the workmen employed at the plants and fac- 
tories of the aforesaid manufacturers, so as to prevent and hinder the 
aforesaid manufacture; by instigating and causing strikes and walk- 
outs among workmen and employés of said persons, partnerships, cor- 
porations, and organized bodies of men other than said manufactur- 
ers, engaged in foreign trade and commerce as aforesaid, employed 
in the shipping and transporting of said articles ; by inducing by solici- 
tation, persuasion, and exhortation, through the préparation, sending, 
mailing, and distributing of circulars, pamphlets, etc., the aforesaid 
workmen to quit the employment of the aforesaid manufacturers, and 
thereby to restrain, hinder, and prevent, in whole or in part, the 
opération of said plants; by the same method to cause the aforesaid 
workmen to leave the employ of the aforesaid persons, partnerships, 
etc., other than said manufacturers, engaged in said foreign trade and 
commerce as aforesaid, for the purpose of restraining, hindering, and 
preventing, in whole or in part, the shipping and transportation of 
said articles in the aforesaid foreign trade and commerce; by bribing 
and distributing money among divers officers and persons in charge 
and control of various labor organizations, to induce them to cause 
the members of said organizations who might be employed by said 
manufacturers, or by the said other persons, etc., engaged in foreign 
trade and commerce as aforesaid, to leave their employment, and to 
bring about strikes and walkouts among the members of said organiza- 
tions, and thereby to restrain, prevent, and hinder, in whole or in part, 
the producing and manufacture, and the expected shipping and trans- 
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portation in said foreîgn trade and commerce, of said articles; and 
by divers other means and methods not specifically determined upon 
by said défendants, but to be decided upon by them as occasion might 
arise, ail calculated in furtherance of and to efïect the object of said 
conspiracy. With thèse supporting the paper, my convictions are 
that it is sufficient. 

[5] It is suggested that some of the alleged means employed or to 
be employed are sanctioned as lavvful by the Clayton Act. But this 
does not help the défendants, as a combination to efïect an unlawful 
object through lawful means may constitute a conspiracy, neverthe- 
less. 

[6] I am aware that a bill of particulars cannot aid an indictment 
which lacks the statement of essential facts to constitute the offense 
sought to be charged. Such a bill is, however, appropriate where there 
is a good indictment, and if the défendants désire to be more particu- 
larly informed as to matters that will aid them in their défense, it is 
their privilège to make application to the court for such relief. But, 
this aside, I think the défendants' rights for défense are adequately 
subserved by the indictment. 

Some criticism is made that the indictment contains certain incon- 
sistencies. I hâve examined the criticism in this respect, and am not 
impressed that it is well founded. 

The motion to quash will be overruled. 



In re STRINGER. 
(District Court, E. D. New York. June 9, 1916.) 

1. Beokebs <g=»35 — Rights of Ccstomees. 

Where a broker pledged stock belonglng to a customer, who was In- 
debted and had not furnished sufficient marglns, such customer canuot 
complain, where on sale of her stock she was credlted with the proeeeds, 
whIch dld not defray her debt. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 27; Dec. Dig. 
<S=>35.] 

2. Bbokebs <©=26 — Rights of Ciistomers. 

The slster of a stockbroker, to aid in his flnanclal dlfflcultles, dellvered 
to him securities. The broker pledged those securities, together with 
securitles belonging to his customers, and after sale by the pledgee a 
surplus remained. The pledge of the customers' securities was as to 
them unauthorlzed. Held that, as the broker's slster could only claini 
the proeeeds of her securities to the extent that, as against gênerai credl- 
tors, the broker might hâve set them aside for her benefit, and as the 
securities belonging to the customers could be traced into the surplus, 
their right to such surplus is superior to hers. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 20 ; Dec. Dig. 
<S=26.] 

3. Brokers ®=326 — Pledges — Disposal. 

Where a broker pledged securities belonging to his customers, and the 
pledgee dlsposed of such securities, receiving a surplus, the rights of the 
customers in such surplus will be measured as If the sales occurred at 
the same time, though they were made on succeedlng days. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 20; Dec. Dig. 
®=>26.] 

@=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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On hearing after référence for the hearing of further évidence. 
Former opinion affirmed, and further orders niade. 
For former opinion, see 230 Fed. 177. 

James E. Duross, of New York City, for claimant Richardson. 
Henry M. Stevenson, of New York City, for claimant Lewis. 
Frederick W. Stelle, of New York City, for claimant Grafï. 
Charles A. Hitchcock, of New York City, for claimant Nixon. 
Léon M. Woodworth, of New York City, for claimant Spooner. 
A. Gordon Murray, of New York City, for trustée in bankruptcy. 

CHATFIELD, District Judge. Since the opinion rendered herein 
on the 7th day of February, 1916, a further référence has been sup- 
]:!lemented by testimony taken in open court, in order to place upon 
the record the précise standing under which the various securities re- 
lating to the Grafï, Richardson, Spooner, Nixon, Carpenter, and Lewis 
claims herein came into the hands of Stringer & Co., and under which 
thcy were held when they passed into the hands of Winslow & Co. as 
collatéral securily for Stringer & Co.'s loans. 

[1] The four claimants, Grafï, Spooner, Richardson, and Nixon, 
hâve entered into a stipulation Ijy which thèse four claimants hâve 
agreed to waive ail contention between tliemselves that any one has 
a claim superior to the claim of the others to the surplus of the stock 
disposed of by Winslow & Co. The net resuit of the further testi- 
mony taken goes to show that Mrs. Cai'penter was at ail times in debt 
to Stringer & Co., and that her stock, which came into the hands of 
Winslow & Co. and was sold, was insufïîcient, when credited to her 
account upon Stringer & Co's books, to balance that indebtedness. It 
is thus apparent that Stringer & Co. had the right to use her stock in 
lieu of the deposit of more collatéral, and that, if Stringer & Co. gave 
her full crédit on her gênerai account for the amount realized from 
the stock, she would receive ail that she could claim from the proceeds 
of the Winslow sale. 

[2| It also appears that, while Mrs. Lewis is able to trace into the 
hands of Winslow & Co. the certificates of stock, which were delivered 
by her to her brother in order to help his needs and those of the firm of 
Stringer & Jewèll, of which he was a member at the time the stocks 
were turned over by her, and which later remained in the hands of 
Winslow & Co. as collatéral for transactions by Stringer & Co. (of 
which firm her brother became a member after the dissolution of the 
firm of Stringer & Jewell), and although thèse stocks were a part of 
those sold by Winslow & Cô. in order to liquidate the indebtedness of 
Stringer & Co. to them, she has no right to the proceeds of that stock 
as against her brother's creditors, except in so far as this stock sur- 
vived its use by her brother, or survived the possibility of application 
by him to his financial needs in the ordinary course of business. 

In so far as the précise shares of stock or collatéral hâve been 
traced into the hands of Winslow & Co., and back again into the hands 
of Stringer & Co. or of the trustée, and in so far as thèse particular 
shares which had corne from Mrs. Lewis were unaffected by any acts 
which would constitute an estoppel against Mrs. Lewis and in favor 



IN EE STEINGER 801 

of the gênerai creditors (that is, any acts from which the condition of 
the creditors had been improved through the right of Stringer & Co., 
to make use of this stock, but which benefit or improvement would 
be taken avvay from the gênerai creditors if the stock were returned 
to Mrs. Lewis), it has already been held in the previous opinion that 
Mrs. Lewis would hâve been entitled to receive back her identical 
shares of stock from the trustée. But when Mrs. Lewis disposed of 
the control over her stock by giving it to her brother to use as col- 
latéral, and when this stock was so used, and when in the form of such 
collatéral it was commingled with other stocks, or when the proceeds 
from thèse stocks were commingled and the total applied to the pay- 
ment of indebtedness on behalf of Stringer & Co., then Mrs. Lewis 
loses the right to claim that her stock has (in its entirety) survived the 
risks of the transactions, or that she is entitled to claim more than a 
pro rata share of the proceeds of the transactions. She can claim thèse 
shares of stock only in the sensé in which her brother might set them 
aside or hold them apart for her as against his gênerai creditors. In 
this way she has a lien, to whatever extent she may be able to estab- 
lish it, against the so-called Winslow surplus. But if her lien is de- 
feated by the superior claims of other lienors, then her rights as 
against gênerai creditors would make no différence. 

[3] But when we come to consider the other four claimants, it is 
impossible and unnecessary to attempt to distinguish between them. 
Two of them signed a consent that Stringer & Co. might make use of 
any collatéral held as security for the accounts of thèse customers. 
One of thèse creditors is the same créditer (Richardson) who has ob- 
tained a judgment in the state court in litigation which the trustée saw 
fit to conduct, upon a finding by that court that Stringer & Co. were 
wrongdoers and converted the stock of Richardson, when they used it 
as collatéral with Winslow & Co. The other two claimants appear 
to hâve been indebted to Stringer & Co. (aside from the application 
of the stock in question) at certain times continuing down to the date 
when Winslow & Co. sold out the collatéral, and when the proceeds 
of this sale were credited on Stringer & Co.'s books, so as to create a 
crédit balance in favor of thèse customers on Stringer & Co.'s books. 

Examination of the four accounts at earlier dates makes it apparent 
that at différent times Stringer & Co. had the right to use the collatéral 
then held in the hands of Winslow & Co. as security for the indebted- 
ness of each of the four claimants. It would seem that a careful 
analysis of the books might show that at leàst two of thèse four claim- 
ants had a surplus, and that Stringer & Co. had no need to use their 
stock as collatéral at the time it was deposited with Winslow & Co., 
but thèse are the claimants who consented to such use. 

The effect of thèse consents signed by the claimants Richardson and 
Graff is seriously disputed by them, but ail thèse questions can now be 
dismissed, for the stipulation entered into between the four makes it 
unnecessary to apportion the fund other than according to the amount 
of their claims, as they ail are entitled to receive the fund as against 
the gênerai creditors, in such proportions to the net balance of each 
créditer (after being credited with the amount of benefit feceived from 
233 F.— 51 
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Stringer & Co. from that creditor's stock) as the surplus received from 
Winslow & Co. is to the total of thèse daims. 

If any of thèse creditors had been indebted to Stringer & Co. for 
more than the value of their stock, at the time of the original deposits 
of their stock with Winslow & Co., or if the circumstances attending 
their claim had been such that tlie trustée in bankruptcy could defeat 
their alleged right to trace the proceeds of their stock and to claim 
those proceeds at the hands of the trustée, then he should hâve pre- 
sented those facts, and the attorney for Mrs. Lewis certainly had the 
right to contest any of thèse claims in that sensé. Even though by 
previous décision (as by the présent mémorandum) she was not given 
equal rights with the four claimants upon the basis on which their 
claims were reported by the spécial commissioner, she nevertheless 
had the right to attack each claim or to hold the trustée responsible 
if her own rights were afïected by his action. She should hâve had 
notice of the varions steps and hearings in the proceeding, and if she 
were able to defeat any of the four claimants, and there should be a 
surplus after the payment of the remaining claims, then she might 
be entitled to some interest therein as against the trustée and the gên- 
erai creditors. 

It is contended by the attorney for Mrs. Lewis that thèse four claim- 
ants cannot trace their respective stocks as an entirety into the proceeds 
of the collatéral by Winslow & Co., and that no one of thèse claimants 
can show that at ail times Stringer & Co. were bound to hold it intact, 
and not to substitute other collatéral in its place. Thèse claims seem 
to be correct. It is also contended by the attorney for Mrs. Lewis 
that the four claimants hâve not only failed so to do, but it is also 
urged by her that thèse four claimants cannot claim the surplus of the 
entire fund as created by Winslow & Co. upon the sale of the col- 
latéral. She contends that each of the claimants must trace his particu- 
lar stock as an entirety into the surplus, and also, if any particular 
stock were wiped out by Winslow & Co. and the proceeds applied to 
the gênerai Stringer indebtedness, to the extent of paying it in full, 
that the remaining stock, which had escaped such application, would 
be f ree from the claims of those whose stock had been previously used. 

Thèse contentions were sufficiently disposed of in the previous mém- 
orandum, and the court sees no reason to change its opinion from 
that then expressed. The claimants will be held to hâve equal rights, 
in looking upon the surplus from the Winslow & Co. transaction as 
the proceeds of one sale of ail the Stringer collatéral, even though 
some of the items were disposed of upon succeeding days. The court 
will also hold that none of the four claimants (Graflf, Nixon, Spooner, 
and Richardson) hâve been shown to hâve so lost the right to share in 
the surplus of their stock after application by Winslow & Co. that 
they cannot obtain the benefit of Mrs. Lewis' stock when used to make 
that collatéral sufHcient. 

The proceeds in the hands of the trustée from the Winslow & Co. 
transaction will therefore be divided pro rata between the claimants 
Grafï, Spooner, Nixon, and Richardson. Mrs. Lewis will be held to 
hâve only a gênerai claim of debt from the sale of her stock against 
such funds as may be liable therefor. 
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SPENCER V. BABYLON R. CO. 
(District Court, E. D. New York. May 18, 1916.) 

1. Receivers <S=»153 — Waivee of Objections — Powee of Coubt to Deteb- 

MIWE VALIDITY RAILEOAOa 

Although a railroad company, by falUng to take the steps prescribeci 
by statute, bas lost the right to questioa the validity of tax levies against 
Its property, where its aCfairs are being admlnistered by a fédéral court 
of equity through a receiver, that court has power to détermine the va- 
lidity of the claim for taxes, and If It appears that they were so erro- 
neous In the methods of assessmeut. Imposition, or computation as to be 
fraudulent to direct that only the proper amount shall be paid from the 
estate. 

[Ed. Note.— For other cases, see Receivers, Cent. Dlg. S5 270, 277 ; Dec. 
Dlg. <S=153.] 

2. Recbiveks <@=>153 — Railboads — Insolvenct and Receivers. 

Taxes levied upon the property and franchise of a railroad company 
■whose estate was being admlnistered in equity held so excessive, as eom- 
pared with those levied on slmllar property of other companles, that thelr 
aliowance in fuU would operate as a fraud on other creditors, and to re- 
quire the court to reduce the same to a just amount. 

[Ed. Note.— For other cases, see Receivers, Cent. Dig. §§ 276, 277 ; Dec. 
Dlg. <S=153.] 

In Equity. Suit by William B. Spencer against the Babylon Rail- 
road Company. In the niatter of claims for taxes. Claims allowed 
in part. 

Percy L. Housel, of Riverhead, N. Y., for treasurer of Suffolk 
County. 

Samuel P. Hildreth, of Amityville, N. Y., for Village of Amityville. 

Haff & Farrington, of Jamaica, for Village of Babylon. 

Arthur Carter Hume and Robert D. Ireland, both of New York 
City, for Babylon R. Co. 

CHATFIELD, District Judge. The Babylon Railroad Company 
was organized in the year 1908 and has never paid dividends. In 
fact, its opérations show a déficit each year. The présent owners and 
officers assert that this déficit accords with an actual shortage in its 
net earnings, but admit that the problematical sale value of the prop- 
erty (including the intangible asset of franchise rights and current 
improvements) makes it impossible to décide whether this shortage 
represents an actual dépréciation in total value. 

Conditions were such that in the year 1911, this court appointed a 
receiver in a suit in equity, who was in possession of the property 
till December 12, 1913. On that day an order was made allowing the 
Babylon Railroad Company to pay its gênerai creditors, to wind up 
the proceedings of the receivership, and upon consent of ail the par- 
ties to turn the property back to the company itself, subject to any 
further order which might be found necessary in the action, and sub- 
ject to the right to take the property again into the possession of a 
receiver, if the company did not fulfiU the terras of its proposed set- 

QssFor other cases see same topic & KEY-NUMBBS In ail Key-Numbered Dlgests & Indexes 
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tlement and pay the debts for which the property would otherwisc 
hâve to be sold. 

The questions hâve been disposed of as to ail thèse daims with the 
exception of those relating to taxes. It appears that taxes hâve been 
assessed by the village authorities of the villages of Babylon and 
Amityville and by the tovirn and county authorities of Sufïolk county. 
The Company hâve paid none of thèse taxes since its beginning, except 
in the case of the village of Babylon, when, under application to this 
court at the time of a threatened sale for the payment of taxes, the 
Company volunteered to pay the tax bills for 1909 and 1910, as a con- 
dition for a further adjournment of the application to allow the road 
to be sold for the payment of taxes due. 

[1] The objection bas ail along been urged by the villages and by 
the county of Suffolk that the fédéral court had no jurisdiction to con- 
sider the granting of any relief against either the amount of the as- 
sessment or the claims for taxes, inasmuch as the company never re- 
sorted to its légal remédies by certiorari or otherwise, and never 
while the receiver was in possession, appeared before the grievance 
committee of the assessors to protest against the amount of the assess- 
ment. 

It is admittedly impossible for the company, in the courts of the 
State, to now protest against the validity or amount of thèse taxes, 
or to seek to bave the same reduced. But inasmuch as this court is 
proceeding to pay, in the equity action, the obligations due from the 
défendant, and (either by the sale of receivers' certificates or from the 
railroad's funds) to see that thèse priority claims are taken care of 
before the court loses its jurisdiction over the défendant, it appears 
that the amounts due to the state and to the villages as taxes can be 
considered by the court, and if not founded upon assessments in 
accord with the facts, or if so erroneous as to be fraudulent in the 
method of imposition or in computation, this court bas the authority 
to direct that no more than the proper amount shall be paid. 

[2] The défendant excuses itself for its failure to make any pay- 
ment on account of thèse taxes by presenting letters from the varions 
collectors and tax officiais showing that in some instances the officers 
cannot ascertain in what way the tax was computed. Under thèse 
circumstances, the railroad, when it bas attempted to secure bills 
showing the assessments and the amount of taxes due, bas found dis- 
agreement or inconsistencies between one set of figures and the other. 

The défendants seek to excuse their lâches, while, on the other 
hand, the county and villages of Babylon and Amityville ail contend 
that the défendants bave used thèse matters merely as an excuse to 
cover up their absolute failure to seek légal remédies under the state 
law, or to protect themselves from the imposition of penalties and the 
collection of interest. The défendants argue that, so long as they 
could not find the exact amount upon which interest could be figured, 
they are justified in not paying either a part of the principal or any 
interest and penalty. 

In so far as this raises the same question as is raised by the query 
as to what is the proper tax, the défendants would seem to be jus- 
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tified. Eut in so far as the défendants, vvhen in the hands of the re- 
ceiver, and since as well as before that time, hâve had the benefit 
of the amount which actually should hâve been paid as taxes, and 
when they hâve not attempted to attack the amount of thèse taxes 
until they vvere brought up in the présent proceeding, the défendant 
Company cannot object legally nor eqiiitably to payment, upon such 
amount as may be actualiy found due as taxes, of the rate of interest 
provided by law for a mère failure to pay a tax. Any additional 
penahies or expenses should not be exacted and cannot be held valid. 

The county of vSuffolk has assessed the real property owned by the 
défendant upon the basis of $7,022 per mile of single track. Com- 
parison with the rail and tracks of the Huntington Railroad, which 
intersects the property of the Babylon Railroad, and with the Suf- 
folk Traction Company, which runs through a considérable portion of 
Sufïolk county somewhat east of the projjerties of the Babylon Com- 
pany and of the Long Island Railroad Company, indicates that either 
the valuation upon the land of those companies has been placed too 
low, or that excessi\-e valuation was placed upon that of the Babylon 
Railroad Company, and that the taxes are therefore unjur.t. 

The défendant has offered testimony as to the property of the Long 
Island Railroad Company, close by the route of the Babylon Railroad 
Company. It has pointed ont that the Babylon tracks are made of 
lighter rails, with smaller lies, designed for a différent purpose than 
that of the Long Lsland Railroad Company ; that it has not so many 
fills, and no concrète bridges or other structures, such as occur in 
the line of each one of the other companies; and that, both from the 
standpoint of the original cost as well as the estimated cost of re- 
placement, the défendant company is worth much less than any one of 
the other three ver mile. Thèse values enter also into the question 
of the amount fixed for the assessment of a spécial franchise, but 
that question v.i!' be discussed separately. 

In the case of tlie assessment against the Long Island Railroad 
Company, it is shown that the property of the Long Island Railroad 
Company averagcs about eiglit acres per mile, while that of the Baby- 
lon Railroad Com|)any averagcs less than one-third as much. But the 
real estate assessment of the Long Island Railroad Company is at 
the average rate of S13,C00 per mile for double track, switches, and 
ail other property. 

The assessment of the Long Island Railroad Company is justified 
upon the theory that the road has been there since the middle of the 
nineteenth century, that its existence is the principal source of increase 
in value of the lands and properties of the towns through which it 
passes, and that the amount of real estate which the Long Island 
Railroad Company owns is not in direct proportion to the value of that 
property as land. Ail thèse bear upon the question as to whether 
the Long Island Railroad Company tax is too small. But in con- 
sidering that the benefit to the community increases the value of the 
property (including its own) in the community equally, and that a 
railroad company is not supposed to receive a bonus upon its real 
estate (for the value which it imparts to the locality) by a réduction 
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of the amount which it as a landowner shares in the expansés of the 
community, it is difficult to reconcile the théories of the assessors. 

The property of the railroad as property is worth what the land 
would bring if available for sale nnder the same circumstances as those 
under which the property is used for a particular purpose. If a 
factory brings business to a community, and should move to another 
factory site, the real estate tax upon the new site would certainly not 
be reduced upon the theory that the land was worth less, because the 
factory was instrumental in greatly increasing the total values of the 
neighborhood. 

But we can only consider the amount by which this company appears 
to bé made to pay more than its share of the burdens of the com- 
munity; that is, in which the land is taxed at a greater amount than 
the average values for the neighborhood. The défendants hâve offered 
certain figures showing that the gênerai rate of taxation for land is 
so much per acre, and viewing the increase of value for railroad 
construction, as estimated by the taxes against the Long Island Rail- 
road Company, the Huntington Company, and the Suffolk Traction 
Company (which certainly is at least as expensive as that of the 
Babylon Railroad Company), it would appear that the real estate tax 
is so inéquitable that no flat rate can be fixed by way of comparison. 

It cannot be held that the Babylon Railroad Company should on 
this account be excused from a charge for taxes. It should pay the 
tax rate as a claim in this proceeding in favor of the county, for its 
proper share of the real estate taxes levied approximately upon that 
sum per mile of track, which bears the proportion to $13,000 which 
2 yi6 bears to 8. This is based upon the figures showing that the Long 
Island Railroad Company is taxed at the rate of $13,000 per mile 
and occupies 8 acres to the mile, while the Babylon Railroad Com- 
pany occupies 2^/]o acres and hence is paying more than its share 
when assessed at $7,022 per mile. The total will be divided to each 
district in proportion to the assessors' division each year among those 
districts. 

It is also contended that the real estate tax for the year 1912, as 
assessed by school districts, is void, in that it is not based upon an 
apportionment of valuations. But the varions parcels making up the 
apportioned valuation were set forth and taxed, and the resuit is cor- 
rect, as the total was set forth in each school district, instead of an 
apportionment of the entire valuation for each district after the total 
of the roU had been completed. Before the law was amended in 1912, 
the apportionment was to be made after the completion of the roll, 
and the wày this tax was assessed in that year actually complied with 
the law in efïect, even though the statute was not specifically followed 
in making up the tax. This objection is therefore overruled. 

In the village of Babylon, the taxes for 1909 and 1910, as bas been 
said, were paid in order to obtain further adjournments. It now ap- 
pears that the amount due for thèse taxes was apparently a mistake of 
fact in copying the tax bills from the relis. As thèse payments were 
made in accordance with the direction of the court, and in order to 
obtain a further adjournment, it would certainly be inéquitable to 
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hold that the company could not point out the mistake in the total 
amount due, and hâve that payment credited upon ail of the taxes 
for which they are liable. 

The taxes in the village of Amityville seem to be open only to ob- 
jection in the way the real estate tax was assessed and will be treated 
accordingly. 

This leaves only the question of the franchise tax, and again com- 
parison is made with the franchise tax paid by the Suffolk Traction 
Company, in order to show that a more valuable property was not 
assessed for as much as that of the Babylon Railroad Company. 
Hère it is impossible to draw any conclusion from the rate of assess- 
ment of the Suffolk Traction Company, except in so far as it generally 
shows that the valuation was not based upon net earnings. The road, 
which had no net earnings, in the ordinary sensé, was assessed higher 
than that which was paving dividends. In the case of People ex rel. 
Railroad Co. v. Tax Commissioners, 203 N. Y. 119, 96 N. E. 435, 
and People ex rel. Jamaica Water Supply Co. v. State Board of Tax 
Com'rs, 196 N. Y. 39, 89 N. Ë. 581, it was held that the rule of esti- 
mating franchise value by net earnings, or of concluding that no 
franchise value existed, if no net earnings at ail could be shown, was 
not in ail cases satisfactory, but in most instances defined the best 
test. But in cases where, even in the absence of net earnings, the 
franchise would hâve a large sale value, there could be no question 
that the net earnings rule would not be satisfactory. 

In the présent case the property has been sold for much less than 
its replacement value, and the value of the franchise in the sensé of 
an abstract right is extremely problematical. The varions town au- 
thorities hâve in some instances failed to make their total valuation as 
small as the state equalization, but it is évident that the amount fixed 
by the state board of equalization for the franchise tax was toc large. 
Each of thèse assessments, including the equalization by the state, 
was based upon the guess of the assessors, without knowledge of the 
lack of earnings, and without any actual basis for determining what 
price might be obtained for the property. It would seem that the 
tax should hâve been limited to the cost of replacement, unless some 
intimation of the possibility of securing a market price for the mère 
right to operate the road could be shown. On the basis indicated, a 
fair valuation of the franchise for each year up to the year 1915 
would seem to be in the neighborhood of $23,000. The claim of 
the assessors to a tax based upon this amount should therefore be 
allowed. 

One other item is that of the car barn in the village of Huntington, 
which is shown to be of smaller value than other structures which 
are assessed for less. This assessment, if placed at $250, would seem 
to be in accord with tlie other valuations, and, as before, the claim 
for tax based upon this valuation will be allowed and ordered paid. 

Claims for taxes over the amount indicated will be rejected, as 
either erroneous or based upon valuations which would involve un- 
equal payments to the other creditors. 
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TJNITED STATES v. UrSH. 
(District Court, W. D. Wasliington, N. D. February 20, 1916.) 

iVo. 68. 

Public Laxds ©=3106(3) — Suit to Enjoin Tkesparses — Défenses. 

To a blll seeking to en.ioin trespasses on laiicls in a national forest ré- 
serve, an answer setting ui> tliat, before tbe land was set aside as a for- 
est reserve, défendant niade au aetual and l)ona fide bomestead entry 
on tbe land, but tliat tlie General Land Office and tbe Secretary of tbe 
Interior arliitrarily and illegally and U]JOU false testiniony rejected tbe 
aiiplleatioii, on tlie ground tbat tbe land bad boen set aside as a forest 
reserve, is m> défense, for tl)e officers of tbe land departineut disebarge 
(îiiasi judicial functious. \vlK)se boldings on questions of faet with rela- 
tion to tbe public land caniiot be revlewed by tlie courts, tliougli tbeip 
d(;terniinations as to questions of law may be, and this being particularly 
true wbere tbe défendant, vvbo asserted bis bomestead entry, made no 
application for any rehearing in tbe land department. 

[Ed. Note.— For other cases, see Publie Lands, Cent. Dig. §§ 104, ,'501; 
Dec. Dig. <E=3lO(i(3).] 

In Equity. Bill by the United States against Clarence N. Bush. On 
motion to strike affirmative défense. Motion granted. 

Clay Allen, U. S. Atty., and Winter S. Martin, Asst. U. S. Atty., 
both of Seattle, Wash. 

P. V. Davis and E. M. Comj'ns, both of Seattle, Wash., for défend- 
ant. 

NETERER, District Judge. The United States has filed a biU in 
equity in which it allèges, in substance, that on the 18th of December, 
1902, certain land in the bill described was withdrawn from entry 
by executive order, and on March 2, 1907, included in the boundaries 
of the Washington Forest Reserve, and subsequently changed to Sno- 
qualmie National Forest; that the United States is the owner of the 
land, and the défendant, Clarence N. Bush, a citizen of the United 
States and résident of this district, without any authority or permission 
from the government, during the summer of 1904, wrongfully and un- 
lawfuUy went upon the land and committed certain acts of trespass 
thereon from time to time, by cutting tr' ;s, and commenced préparation 
for making a homestead, and during the year 1915 committed similar 
acts of trespass; that the défendant threatens to continue such tres- 
passes and occupation, which acts are wholly unauthorized by law, 
and that his continuai présence within the confines of the National 
Forest Reserve is subversive of the rules and régulations of the Forest 
.Service, and tends to invite the commission of other trespasses, ail 
in violation of the rules and régulations ; and that the government is 
without a speedy and adéquate remedy at law, and asks that the de- 
fendant be enjoined from the commission of such wrongful acts in 
order to avoid multiplicity of suits. 

The défendant answers, in which he sets up, in substance, that on 
the 21st of November, 1900, he made actual and bona fide settlement 
on the land ; that at the time the land was unsurveyed ; that the im- 

Ê=::5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & ladexe» 
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provements and settlement were made in contemplation of officiai 
surveying of the land and filing of plat thereof ; that the officiai plat 
was filed on the 14th of December, 1912, and on the same day he filed 
his application to enter the land under the government land lavvs, to 
carry ont his original intention of location and settlement, which ap- 
plication was rejected by the local officiais, and upon appeal was re- 
Jected by the Conimissioner of the General Land Office, on April 
22, 1913, for the alleged reason that the said land had been withdrawn 
from entry on November 18, 1902, and had been included in the 
Washington Forest Reserve by departmental order, March 2, 1907; 
that the honorable Secretary of the Interior confirmed the décision 
of the honorable Commissioner of the General Land Office, ''ail of 
which actions by said officiais of said local land office, the Commis- 
sioner of the General Land Office, and the Secretary of Interior were 
arbitrary, unwarranted, unsupported by the évidence, contrary to law, 
illégal, and void, and were based upon false, fraudulent, and per- 
jured testimony and évidence and a misconstruction of the law by the 
said respective officiais" ; that on the 18th of November, 1902, the 
land was illegally attempted to be withdrawn from entry, and there- 
after was illegally attempted to be included in the Washington Re- 
serve by certain illégal, executive, and departmental orders, "and 
that the Department of the Interior illegally attempted to adjudicate 
the rights of the défendant herein and to try the issues between the 
Agriculture Department and this défendant while the land was un- 
surveyed, and that said Department of Interior never acquired any 
jurisdiction to try any issues between the United States or any of its 
departments and this défendant until after the plat was filed and said 
land was identified by an officiai survey thereof ; that ail of the déci- 
sions of the officiais of the local land office and the Secretary of the 
Interior were without jurisdiction, contrary to law, and unsupported 
by the évidence, and based and founded upon false, fraudulent, and 
perjured testimony of the spécial agents in the employ of the Depart- 
ment of the Interior of the United States and other witnesses, and 
said décisions were based and founded upon a misconstruction of the 
law by each and every one of said such officiais of the United States, 
and ail of said décisions were contrary to law, without jurisdiction, 
arbitrary, unwarranted, unsupported by the évidence, and in abso- 
lute disregard and contravention of this defendant's rights, who set- 
tled and commenced résidence thereon, and made valuable improve- 
ments thereon, for the purpose of acquiring the same under the home- 
stead laws of the United States, long prior to the time of said 
attempted and illégal withdrawal thereof from settlement and said il- 
légal attempt to include the same within a forest reserve, which said 
settlement and résidence and improvements hâve been continuous and 
bona fide up to the présent time, and that said défendant has during 
ail said time maintained his home and résides thereon, to the exclu- 
sion of ail others." 

The government has moved to strike ail of the affirmative matter 
in the answer. I think the motion must be sustained. I think this 
case falls within the holding of the Suprême Court in United States 
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ex rel. Riverside Oil Co. v. Hitchcock, 190 U. S. 316, 23 Sup. Ct. 698, 
47 L. Ed. 1074, and United States ex rel. Ness v. Fisher, 223 U. S. 
683, 32 Sup. Ct. 356, 56 L. Ed. 610, and of this court in Reed v. St. 
Paul, M. & M. Ry. Co. et al., 234 Fed. 207, filed December 3, 1915, and 
cases cited. The défendant relies upon Stimson Land Co. v. Hollis- 
ter (C. C.) 75 Fed. 941, United States v. Minor, 114 U. S. 233, 5 
Sup. Ct. 836, 29 L. Ed. 110, Quinby v. Conlan, 104 U. S. 420, 26 
I^. Ed. 800, and Sullivan v. Damon, 202 Fed. 285. Thèse cases do 
not throw any light upon the issue hère. Mr. Justice Miller, for the 
court, in United States v. Minor, supra, said: 

"It has been often sald by thia court that the land ofRcers are a spécial 
tribunal of a quasi judiclal character, and their décision on the facts before 
them Is concluslve. And we are not now controvertlng the prlnciple that 
where a contest between Indivlduals, for the rlght to a patent for public 
lands, has been brought before thèse officers, and both parties hâve been 
represented and had a fair hearlng, that those parties are concluded as to ail 
the facts thuS In Issue by the décision of the offlcers." 

And Justice Field, in Quinby v. Conlan, supra, at pages 425, 426, of 
104U. S., 26L. Ed. 800, said: 

"But independently of thls conclusion there is a gênerai answer to the 
alleged erroneous rulings of the officers of the Land Department as grounds 
for the interférence of the court. Those rulings were upon mère matters of 
fact, or upon mlxed questions of law and fact, whlch were properly cognlzable 
and determlnable by the officers of that départaient The laws of the Uulted 
States prescribe with partieularlty the manner tn which portions of the 
public domain may be acquired by settlers. They requlre Personal settle- 
ment upon the lands desired and their Inhabltation and improvement, and a 
déclaration of the settler's acts and purposes to be made in the proper office 
of the district, withln a llmlted time after the public surveys hâve been ex- 
tended over the lands. By them a land department has been created to su- 
pervise ail the various steps required for the acquisition of the title of the 
govemnient. Its officers are required to receive, conslder, and pass upon 
the proofs furnished as to the alleged settlements upon the lands, and their 
improvement, wben pre-emptlon rlghts are claimed, and, in case of conflicting 
■claims to the sanie tract, to hear the contestlng parties. The proofs ofCered 
in compllance with the law are to be presented, in the first Instance, to the 
offlcers of the district where the land is sltuated, and from their décision, an 
appeal lies to the Ooramlssloner of the General Ijand Office, and from hun to 
the Secretary of the Interior. For mère errors of judgment as to the 
weight of évidence on thèse subjects, by any of the subordlnate officers, the 
oiily remedy is by an appeal to bis superior of the department. The courts 
cannot e.xerclse any direct appellate jurisdlction over the rulings of those 
officers or their superior in the department in such matters, nor can they 
reverse or correct them in a collatéral proceeding between private parties. 
* * * It is only when those officers hâve misconstrued the law applicable 
to the case, as establlshed before the department, and thus hâve denled to 
parties rights which, upon a correct construction, would hâve been coneeded 
to them, or where misrepresentations and fraud hâve been practiced, neces- 
sarily afEectiug their judgment, that the courts can, in a proper proceeding, 
Interfère and refuse to glve effect to their action. On thls subject we hâve 
repeatedly and with emphasis expressed our opinion, and the matter should 
be deemed settled. Johnson v. ïowsley, 13 Wall. 72 [20 L. Ed. 485] ; Shepley 
V. Cowan, 91 V. S. 330-340 [23 L. Ed. 424] ; Moore v. Robbins, 96 V. S. 530 
[24 L. Ed. 848]." 

In Sullivan v. Damon, supra, the court held that the décision of a 
contest for public land by the Land Department is concluslve upon the 
courts, in the absence of any claim of mistake in the department's 
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findings of fact, or that such findings were induced by fraud, which 
is not the case hère. In Stimson Land Co. v. Hollister, supra, the title 
had passed from the government and had been transferred by mesne 
conveyances, and the court simply held that in such case, where the 
testimony was extorted from the witnesses by threats of criminal 
prosecution and promises of immunity in considération of testimony 
satisfactory to the agent of the department, that a court of equity 
would entertain jurisdiction. But in this case the title bas never pass- 
ed from the government, and exclusive jurisdiction of the disposition 
of the public lands is given to the department and not to the courts, 
and until courts are given jurisdiction by Congress they cannot as- 
sume it. If the défendant was deprived of rights inaugurated prior 
to the withdrawal of the land from entry, thçn the forum in which 
to secure redress is before the land department, and it»does not ap- 
pear that application was made at any time to the department for a 
rehearing based upon the allégations set out in the answer. 
The motion to strike is granted. 



In re BJilNOAT. 

(District Court, S. D. Alabama. April 10, 1916.) 

No. 1564. 

1. BaNKRUPTCT iÊ=40S(o) — DiSCHAEGE— RiGHT TO. 

To entitle a bankrupt to a discharge under Baukr. Act July 1, 1898, c. 
541, § 14, 30 Stat. 550 (Comp. St. 1913, § 9598), denying a discharge where 
he has transferred, removed, destroyed, or eoncealed any of his prop- 
erty with intent to delay, hinder, or defrand his creditors, he must hâve 
acted in entire good faith and hâve surrendered ail his property. 

[Ed. Note. — For other cases, see Baukruptcy, Cent. Dig. §§ 735, 736; 
Dec. Dig. ©=408(3).] 

2. Bankrtjptcï <S=>408(3) — Discharge — "Concealment." 

For a bankrupt to be denied a discharge on the ground of concealment 
of his property, the concealment must hâve been knowingly and fraudu- 
lently done, and a mère omission to include property in the schedule, 
where innocent, does not operate as a concealment; but where a bank- 
rupt omitted from his schedule considérable sums of money, which he had 
received very shortly before the bankruptcy and had elther on his per- 
son or in his i^ossession, such omission constituted a "concealment," and 
warranted the déniai of a discharge under Bankr. Act, § 14b. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 735, 736; 
Dec. Dig. <g=>408(3). 

For other définitions, see Words and Phrases, First and Second Séries, 
Concealment.] 

3. Bankruptcy <S=>414(1) — Discharge — Pbesumptions. 

The failure of a bankrupt to account for property In his possession 
shortly before adjudication and not included in tlie schedule raises a prc- 
sumption of concealment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 720; Dec. 
Dig. <S=>414(1).] 

<S=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Bankbuptct <S=3467 — Disciiaege— Question for Court. 

The sutficioncy of a baiikriipt' s explanatiou for the omission ot prop- 
erty or funds t'com liis schedule is a question for the baukruptcy court 
to whicli an a])i)l;catioii for a tlischarfre is uiade. 

[Ed. Xote, — lYu- other cases, see liaukruptey, Cent. Dig. § 929; Dec. 
Dlg. ©=3407. 1 

5. BaNKIÎUPTCY <2=40,S(.')) — PxiOCEEI)tA-GS DlSCUARGE COKCBALilENT — 

iiXPLANATION. 

Where a bîuikruiit's explanatiou of his fiiihire to iiiclude in his schod- 
ule eonsideral le siiins of money reeeived shorti.v before ad.iiidieatloii was 
evasive, and aiiplied ouly to tlie failui'e to aceount for soiue of tlie fands, 
tlie explanatioji is insulficient, and the banlvi'upt will be denied a dis- 
charge on the ground of conceahnent of assets; it ap])earing that for 
.some tinie after adjudication lie used the money lu defraylng liis ex- 
penses, and ouly included the suius in his seheduies wheu he discovered 
that the cr^ditors had learned of his possession of such funds. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dig. §§ 733, 730 ; Dec. 
Dig. <g=>40S(.'J).] 

6. Bankeuptcy ©^=332 — rKoCEUniîfos — Sciieuules — Amendmext. 

_Under General Orders in Bankrnptcy, tltle "Amendments" (S9 Fed. 
vil, 32 0. C. A. vil), a voluutary petitiouer in lianl^ruptoy, in upplyiug for 
leave to anieud his seheduies, luust state the cause of the error in those 
originally flled. 

[Ed. Note. — For other cases, see Bankruptcv, Cent. Dig. §§ 31-33; Dec. 
Dig. <g=532.] 

7. Bankbui'tct <g=408(3)— Peoceedings — Exemptioxs. 

Whether a specitic item ot property should go to creditors or be re- 
served by the bankrupt as an exemption is not for the bankrupt to dé- 
termine, and a bankrupt eauiiot retain a suiu of money as au exemption, 
regardless o£ the consent of the banivruptcy court. 

[Ed. Note. — For other cases, see Baukruptcy, Cent. Dig. §§ 735, 730; 
Dec. Dig. <S=40S(3).] 

8. Bankruptcy <©=5 400(1) — Pboceedings— Exemption. 

The schedule of the bankrupt must contain his claim of exemptions, 
and the trustée is required to set them apart and report to the court. 

[Ed. Note. — For other cases, see Bauki'uptcy, Cent. Dig. §§ 071, G73; 
Dec. Dig. ©=400(1).] 

9. Bankruptcy ©=414(3)— Dis'cuarge — Conceat.mbnt oe Assets. 

A willful and fraudaient concealnient of assets by a bankrupt need ouly 
be shown by a clear prépondérance of the crédible évidence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 722 ; Dec. 
Dig. ©==>414(3).] 

10. Fraud ©=>50, 58(1) — Presumptioks — Gircumstaktial Evidence. 

While fraud may not be presumed, it niay be established by clrcuin- 
stantial évidence. 

[Ed. Note.— For other cases, see Fraud, Cent. Dig. §§ 46, 47, 55; Dec. 
Dig. ©=s50, 58(1).] 

11. Bankruptcy ©=408(3)— Concealment of Assets — "VViiat Constitutes. 

Concealment of assets of a bankrupt before the appointment of the 
tnistee, continuing after such appointment, is a concealment in violation 
of tlie Bankruptcy Act, and precludes discharge uuder Bankr. Act, § 14b. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 735, 736; 
Dec. Dig. ©=40S(3).] 

12. Bankruptcy ©=413(4) — Disciiabge — Spécifications. 

Spécifications of objection to discharge must exhibit, and the évidence 
in support of theui must establish, oue of the objections to discharge speci- 
fled in Bankruptcy Act. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. ©=>413(4).] 

<Ê=3For other cases see saine toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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In Bankruptcy. In the matter of the bankruptcy of John C. Brin- 
cat. On application for discharge. Apphcation denied. 

Francis J. Inge, of Mobile, Ala., for bankrupt. 

Gregory L. Smith & Son, of Mobile, Ala., for objecting creditors. 

TOULMIN, District Jndge. On an application for a discharge and 
such proofs and pleas as may be made in opposition thereto by the 
trustée or other parties in interest the judge shall hear and investigate 
the merits of the application, and discharge the applicant, unless he 
has (among other grounds specified in the Bankrupt Law, not necessary 
to set out hère under the objections and pleas in this case), at any time 
subséquent to the first day of the four months immediately preceding 
the filing of the pétition, transf erred, removed, destroyed, or concealed 
any of his property with intent to hinder, delay, or defraud his credi- 
tors. Section 14, Bankr. Act. 

The spécial master reports tliat in his opinion the évidence wholly 
fails to sustain any of the spécifications of objection to the granting 
of the pétition for discharge by the bankrupt, except the first and eighth 
grounds. The two grounds mentioned are based on the fact that on 
April 19, 1915, there was paid to the bankrupt the sum of $347.50 by 
an Insurance company on a loss by fire of certain property, consisting 
of a stock of goods and office furniture of said bankrupt, who on the 
8th day of May, 1915, filed a voluntary pétition in bankruptcy, and was 
on the same day adjudicated bankrupt. One of such spécifications 
charged that the bankrupt fraudulently and knowingly concealed this 
money from his trustée, and the other that the bankrupt swore falsely 
to his original schedules, in that this same sum of money was omitted 
from his schedules. 

[1-4] I agrée with the spécial master in his finding and report that 
the spécification of objection to the granting of the bankrupt's pétition 
for discharge on the first and eighth grounds are sustained by the évi- 
dence. But I do not concur in his opinion that the évidence wholly 
fails to sustain any of the other spécifications of objection to the dis- 
charge. I find several other spécifications of objection assigned, and 
évidence to sustain them — évidence of the bankrupt himself. They are 
that the bankrupt sold to his brother, George Brincat, several pièces of 
office furniture and other furnishings of his store, named in said spéci- 
fications, and not mentioned in his schedules, and for which, or at least 
some of which, said George Brincat bought from said bankrupt for 
$25. This item of $25 is not shown in the schedules as a cash asset, 
and said George Brincat is not named in the schedules as a debtor to 
the bankrupt estate, and the articles named as bought by George 
Brincat not scheduled. Some of the articles so sold to George Brincat, 
as testified to by the bankrupt, were a standing desk, hanging scales, 
chicken coops, and a typewriter desk. 

While I agrée with the spécial master in that the spécifications of 
objection to the discharge of the bankrupt on the first and eighth 
grounds stated are sustained by the évidence, I do not concur in his 
inferences from said évidence, nor in his recommendations thereon. 
As stated by him, there is a good deal of conflict and some contradic- 
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tion in the évidence, and many suspicions circumstances developed in 
the évidence o£ the bankrupt. To entitle the bankrupt to the privilège 
of a discharge there must be entire good faith on his part; he must 
surrender his property fully; lie may not retain or conceal any part 
thereof which should go to his creditors. Collier on Bankruptcv, p. 
336; In re Breitling, 133 Fed. 146, 66 C. C. A. 212 (7th Circuit Court 
of Appeals) ; Barton Bros. v. Texas Produce Co. (Circuit Court of 
Appeals 8th Circuit) 136 Fed. 355, 69 C. C. A. 181. 

To constitute a concealment of property it must be by the bankrupt, 
or by his procurement, after the filing of his pétition, and from his 
trustée, or before such filing, and continued after such fihng, and the 
appointment of the trustée, and such concealment must be knowingly 
and fraudulently done. If there is an entire absence of fraudulent 
intent, there is no offense. If there is an omission to include property 
in his schedule, and such omission is not satisfactorily explained, it 
will usually amount to a concealment. Seigel v. Cartel et al. (8th Cir- 
cuit Court of Appeals) 164 Fed. 691, 90 C. C. A. 512. Presumption of 
concealment arises from failure to account for property in possession 
of the bankrupt shortly before adjudication, and not included in his 
schedules. The reasonableness of his story for its omission from his 
schedules, or the suffîciency of the explanation is in the judicial dis- 
crétion of the judge. Seigel v. Cartel et al., svipra. In the case just 
cited the court held that : 

"Where a bankrupt fails to soliedule or to surrender to his trustée goods 
shown to hâve been in liis possession a short time prior to his bankruptcy, 
the burden rests upon him to account for the same, and if he fails to do so, 
the presumption is that lie sold them and conceals the proceeds." 

It is shown by the évidence that the bankrupt received on April 17, 
1915, from an Insurance company, as a fire loss on property (stock) 
contained in his store, $175; that on April 19, 1915, he received from 
the same company $347.50 on the same loss ; and on April 20, 1915, 
he received from Norville Bros., agents, on a loss by same fire of office 
fixtures, $175, making a total of $697.50 in the course of four days. 
The bankrupt testified that he sold to his brother, George Brincat, a 
lot of office furniture and store fixtures for $25. The two sums of 
$175 each he testified he deposited in the bank. The name of the bank 
is not shown. It does not appear that the $347.50 or said $25 was de- 
posited in bank. When asked what became of the $347.50, he stated that 
he spent some of it, paid his attorney $30 for bankruptcy proceedings, 
and gave Mr. Muscat $50 on April 27, 1915. It does not definitely ap- 
pear when he paid his attorney, but his statements in référence to thèse 
payments would indicate that they were made about the same time. 
This was about 10 or 12. days prior to the pétition in bankruptcy and 
the adjudication of the bankrupt. The bankrupt in this case not hav- 
ing scheduled or surrendered either the property or the money to the 
trustée, the concealment of the same, within the provisions of the 
statute, is presumed. In re Meyers, 96 Fed. 408; In re Finkelstein, 
101 Fed. 418; In re Morgan, 101 Fed. 982. 

[5] His explanation as to what disposition he made of the money 
he received from the insurance companies (the two $175 items he de- 
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posited in the bank) was that "it was used in payîng some of the cred- 
itors." He did not introduce any évidence corroborative of the al- 
leged payment of creditors. He failed to give the name of any créd- 
iter to whom he paid any of said money, or to whom he gave it, ex- 
cept to his attorney he paid $30, and to a person named Muscat he 
gave $50, both of which sums were, he testified, paid out of the $347.- 
50 which he did not deposit in the bank. He gave no particular dates 
or particular sums paid, or given away, except the two mentioned — 
one to his attorney for bankruptcy proceedings, and the other to the 
said Muscat, whom he did not claim was either a créditer or borrower. 
The bankrupt failed to include in his original schedules any of the 
money testified to by him as having been received by him and in his 
possession a short time before the filing of his pétition in bankruptcy 
and his adjudication. His statement as to his having overlooked in- 
cluding in his schedules the amount of $347.50 for which he had re- 
ceived a check on the People's Bank, cashed by the bank, and by him 
kept either in his pocket or in the drawer of his dresser, as an ex- 
planation for his omission to schedule this money is incredible and 
unsatisfactory. He did not at any time deposit it in bank, and it ap- 
pears that he was spending it for his own uses and purposes, con- 
cealed from his trustée, for more than 20 days afteç filing his pétition 
and original schedules and his adjudication in bankruptcy. 

Of the $350 deposited in bank, as stated by him, he schedules but 
$93 as on deposit in three banks. It is évident from facts and cir- 
cumstances shown by the testimony that after the first meeting of the 
creditors and the appointment of the trustée the bankrupt knew that 
they had learned of his receipt of the insurance money mentioned. 
The fact that his brother saw Trustée Caffey and asked him what they 
were going to do about the insurance money, and the fact that bank- 
rupt Brincat was asked on his examination as a witness in this case 
whether he sent his brother to Mr. Caffey to make this inquiry, failed 
to answer the question, but made this evasive reply, that "my brother 
went to buy some stuff," indicates that the bankrupt had a connection 
with or knowledge of this interview with Mr. Caffey. 

A short time subséquent to said interview, the bankrupt filed an 
amended schedule A and B on May 31, 1915, containing a statement of 
his Personal property by adding the foUowing, "Cash on hand, $180," 
and claiming as exempt from the opération of the law relating to the 
same the said $180. 

[B] In the application for leave to amend the schedule, the peti- 
tioner shall state the cause of the error in the paper originally filed. 
General Order 11, title "Amendments" (89 Fed. vii, 32 C. C. A. vii), 
which is made a part of the Bankruptcy Act. The original schedule 
filed May 8, 1915, does not contain the cash on hand scheduled in the 
amended schedule, which amended schedule does not state the cause 
of the error in that originally filed. It is not, therefore, in form and 
substance as required by the Bankruptcy Law. 

[7] The bankrupt in his original schedule omits therefrom the $180 
cash on hand, scheduled in his amended schedule, but asserts a claim 
to said $180 as exempted to him under the law of Alabama. He has 
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asserted a daim in his original schediile to an exemption, and has set 
ont tlie articles claimed as.so exempt. Moreover, he declined to pa:y 
over to his trustée the $180 scheduled, and it does not appear that he 
ever had the exemption set apart to him in accordance with the law of 
Alabama, but it seems that he himself lias appropriated and retained 
the $180 as exempt. Whether a spécifie item of property should go to 
creditors or be reserved by the bankrupt, it is not for him to constitute 
liimself the judge; but it is his duty to disclose the transaction, that 
the bankrupt court may détermine the right. In re Gailey, 127 Fed. 
538, 62 C. C. A. 336; In re Breithng, 133 Fed. 146, 66 C. C. A. 212. 

[8] The schedules of the bankrupt must contain his claim of exemp- 
tions, and the trustée is required to set apart the bankrupt's exemp- 
tions and to report to the court as to the exemptions so set apart. 

[9] A willful and fraudulent concealment of assets by a bankrupt 
need only be shown by a clear prépondérance of crédible évidence. 
It is not necessary to establish the concealment of assets beyond a rea- 
sonable doubt. In re Gaylord, 112 Fed. 668, 50 C. C. A. 415; Klein 
V. Powell, 23 Am. Bankr. R. 494, 174 Fed. 640, 98 C. C. A. 394; 
Garry v. Jefferson Bank, 26 Am. Bankr. R. 511, 186 Fed. 461, 10:' 
C. C. A. 439. 

[10] That f raud may not be presumed does not imply that it may 
not be proved by circumstances, since it may be apparent from the 
intrinsic nature and subject of the transaction itself. In re Walden 
liros. Clothing Co., 199 Fed. 315; Lumpkin v. Foley, 204 Fed. 372, 
122 C. C. A. 542. Direct évidence is not necessary to prove fraud, pro- 
vidcd the circumstances relied on are convincing, and inconsistent with 
a prcsumption of honesty. Crowder v. Allen- West Commission Co., 
213 Fed. 177, 129 C. C. A. 521 ; Goodman v. Curtis, 174 Fed. 644, 93 
C. C. A. 398. 

[11] Concealment of assets of a bankrupt before the appointment 
of the trustée, and continuing after such appointment, held a conceal- 
ment from the trustée in violation of the Bankruptcy Act. Kaufman 
V. United States, 212 Fed. 613, 129 C. C. A. 149; United States v. 
Rhodes (D. C.) 212 Fed. 513. 

[12] The spécifications of objection must exhibit, and the évidence 
in support of them must prove, one of the objections spçcified in the 
law. Collier on Bankruptcy (9th Ed.) p. 334, § 14 (b), and authorities 
cited in note. 

It is ordered and decreed that the apphcation of the bankrupt for 
his discharge be and it is hereby denied, and that the costs of the pro- 
ceeding for the discharge of the bankrupt be taxed against him. 
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In re SKAATS. 
(District Court, S. D. Alabama, S. D. July 27, 1914.) 

No. 1231. 

1. Bankruptct ®=j404(1) — Discharge — Application. 

The right to ap])]y for a discUarge in bankruptcy is persoral to the 
bankrupt, and his failure or delay in applying tlierefor cannot affect tJie 
rights of tliird persons, other than in so far as he may fall to procure a 
discharfre from subsequfiut iialiilily on their claims. 

[Ed. Note.— For othor cases, see Bankruptcy, Cent. Dig. |§ 679, 681- 
G91; Dec. rtig. ©=340-i(l).] 

2. Baxkbuptct ©=>404(2) — Discharoe — Adjudication — Conclusiveness 

— "Res JuniCATA." 

TJnder Banltr. Act July 1, 1898, c. 541. § 14b, 30 Stat, 550, as amended 
by Act Jiine 25, 1910, c. 412, § 6, 36 Stat. 839 (Comp. St. 1913, § 9598), 
providing that a bankrupt shall be discharged unless lie bas been guUty 
of certain offenses against the bankruptcy law, or bas In a voluntary 
proceeding in bankruptcy been granted a discharge within 6 years, the 
failure of a bankrupt In a previous voluntary bankruptcy proceeding to 
apply within the 12-month perlod duritig wiiich application for a dis- 
charge can be made does not operate as a couclusive adjudication, pre- 
clurling, on subséquent bankruptcy wlthin six years, a discharge of such 
claims, where they are scheduled and filed and tne second bankruptcy is 
not a colorable attempt to continue the tirst, for the rlght to apply for 
a discharge is one personal to the bankrupt, and uuless there is an ap- 
plication and a déniai the matter is not "res judicata," which is a tliing 
adjudged or judicially acted upon and dedded, but the right is only de 
nled by opération of the statute. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 690; Dec. 
Dig. (©=^404(2). 

For other définitions, see Words and Phrases, First and Second Séries, 
Res Adjudlcata.] 

In Bankruptcy. In the matter of the bankruptcy of Henry L. 
Skaats. On application for discharge. Discharge granted. 

The report and findings of R. T. Ervin, référée in bankruptcy, on 
objections to discharge, are as follows : 

The undersigned respectfully reports that, actlng upon the référence to hini 
in this cause, he did on Friday, July 17, 1914, hear the attorneys for the pe- 
tltioner and tlie attorneys for the objecting creditor, and that he did there- 
after investigate the question of whether or not the bankrupt In this case Is 
debarred from the right to a discharge under the objections filed in this 
cause. 

[1,2] There are quite a number of cases holding that the failure to apply 
for a discharge within the 12 months named In the Bankruptcy Act cousti- 
tutes a res adjudlcata as to the right of the bankrupt in any subséquent bank- 
ruptcy proceedings filed by him. A brief considération of some of the author- 
itles will suffice to show this proposition. 

In re Elby (D. C.) 157 Fed. 935: In tins case the court says: "The failure 
of the bankrupt to apply for a discharge in the flrst bankruptcy proceedings. 
and the approval of the record by the court of such proceedings Avithout 
grantlng a discharge, constitutes a judgment by default in favor of the bank- 
rupt's then existing creditors, and a 'conclu si ve judgment in thelr favor Ihat 
the bankrupt was not entitled to a discharge from thelr claims, and that judg- 
ment is conclusive in favor of such creditors." 

Kuntz V. Young, 131 Fed. 719, 65 0. C. A. 477: A considération of the 

©=oFor other cases see same topic & KEY-NUMBBR In ail Key-Numberea DIgests & Indexes 

2.S3 F.— 52 
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•case of Kuntz v. Touiig will show that. the court tliere held tliat a bankrupt 
who bas falled to apply for a discharge wlthin 12 nioiiths after hls adjudica- 
tion caniiot obtain the discharge from the sauie debts there sclieduled in a 
yroceediiig eommenced ivliile the first prooeeding is still pending. 

An examination of the faets in the Kuntz Case sho^ys, further, that in 
the flrst proceedings of Kuntz there were objections flled to his application 
for a discharge, and It was undoubtedly the case that the second proceedings 
were filed by Kuntz in a nianifest effort to avoid the objections which had 
been flled in his flrst bankruptcy proceedings, and that his flrst proceedings 
were still pendfng when Kuntz filed his second bankruptcy proceedings. 
Thèse facts being shown to the District Court, that court denied the applica- 
tion for a discharge and dismissed the second proceedings. 

In the case of Kuntz v. Young the court cites, in favor of the proposition 
that "the déniai of an application for a discharge from debts provable 
* * * under one pétition in bankruptcy under the act of 1898 renders the 
issue of a right to a discharge from those debts in a proceeding under a sub- 
séquent pétition res adjudicata; a failure to apply for a discharge within 
12 months after adjudication In an earlier proceeding has the sauie effect: 
Gilbert v. Ilebard, 8 Metc. (Mass.) 129; In re Drisco, Fed. Cas. No. 4,086; 
In re Herrman (D. C.) 102 ï>d. 753." 

An examination of the case of In re Herrman, supra, will show that the 
court merely held that an order refusing to discharge a bankrupt under the 
iict of 1867 does not estop a bankrupt from applying for a discharge as to 
the same debt under the act of 1898. Tbis has nothing to do with the ques- 
tion for which it is cited. 

In the case of Gilbert y. Hebard, supra, the case arose under the insolvency 
statutes of Massachusetts and did not Involve in any sensé the question of 
the failure of the bankrupt to apply for his discharge and the efCect of sucli 
failure. The only headnote of the case is a correct summary of the déci- 
sion, and is as foUow.s: "After proceedings hâve been had against an in- 
solvent debtor, and his discharge has been refused on hls appeal to the Su- 
prême Judicial Court, under St. 1838, c. 163, §§ 7, S, he is not entitled to the 
benefit of that statute, on a new pétition, unless he owes debts to the amount 
of $200 which were not provable under the former proceedings. And if, on 
proof of his owing such debts to that amount, proceedings are had against 
hlm on a new pétition, and he obtains a certificate of discharge, such certifl- 
cate will not discharge him from any debts that were provable under the 
former proceedings, unless those to whom such debts were due, elect to prove 
them under the new proceedings, which, it seems, they may do." 

L'pon examination of the case of In re Drisco, supra, it appears, first, that 
this case arose under the provisions of the Bankruptcy Act of 1867 (^vct 
March 2, 1867, c. 176, 14 Stat. 517). It appeared that Drisco had been de- 
clared bankrupt, had applied for his discharge, and objection had been 
liled by certain credltors beeause of certain frauds practiced by Drisco. AU 
parties seem to bave conceded that the discharge should not he granted, but 
as a matter oï fact no formai order denying the discharge was made. There- 
after Drisco was sued by his credltors in tlie state court. He then applied 
for a second adjudication in bankruptcy, which was granted. The cred- 
ltors moved to disraiss his second proceedings, and on the hearing Judge 
Lowell, on the request of Drisco, entered an order nunc pro tune denying the 
discharge in the flrst bankruptcy proceedings, and he then denied the mo- 
tion to dismiss the second bankruptcy proceedings taken by Drisco. He dis- 
cusses the matter in hls opinion, and refers to the insolvency act of Massa- 
chusetts, where it had been held that, if a bankrupt later on contracted new 
tlebts, he could take the benefit of the insolvency law a second time, and could 
get a discharge against the new debts, but not against the debts proved in 
the flrst bankruptcy proceeding; and in discussing thèse Massachusetts cases 
he says: "It was taken for granted that the decree of discharge could not 
operate upon debts which were proved or provable under the earlier Bank- 
ruptcy Acts, beeause as to thèse it was res adjudicata that the bankrupt was 
not entitled to It ; and it was said that the diseharge in the new proceedings 
must be llmlted to the new debts, unless the old credltors, or some of them, 
elected to eome in and share in the new assets." He then discusses tlae 
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provisions of the fédéral act and says: "By section 5116 of the Revised Stat- 
Tites it is enacted tliat no person, who has once been discbarged and beeomes 
banljrupt agaln, upon liis own pétition shall be entitled to a discharge, unless 
his estate is sufflclent to pay seventy per cent, of the debts proved, or unless 
three-fourths of his creditors assent; but a bankrupt who proves that he 
had paid ail his old debts, or has been voluntarily released from them, may 
hâve a discharge as if he iiad not before been bankrupt." 

From a careful reading of the opinion in the Drisco Case it clearly 
appears, first, that it applied solely to the provisions of the former 
Bankruptcy Act, and that thèse provisions are entirely dlfCerent from those 
of the act of 1S98, and that the provisions as to granting or refusing a 
discharge are so entirely separate that it has no application to the prés- 
ent Bankruptcy Act. It further appears that the contention made in that 
case was, not that Drisco, not havlng gotten his discharge in the first pro- 
ceedings, could not get a discharge In the second proceedings ; but that 
he, not havlng gotten a discharge in the first proceedings, could not be 
a second tlme declared a banlcrupt, an entirely différent question from that 
assumed by the cases citing the Drisco Case. This clearly appears from the 
opinion of Judge Cllfford on appeal from the ruling of Judge Lowell. This 
opinion will be found in 7 Fed. Cas. Xo. 4,086, tteing in the same volume, but 
printed a few pages In advance of the opinion of Judge Lowell. In Judge 
Clifflord's opinion, it is sald in statlng the case: "Cllfford, Circuit Justice. 
Sufficient appears to show that the petltioners are creditors of the alleged 
bankrupt ; and they allège In thclr pétition, filed In this court, that the 
bankrupt, on the 14th of March, 1872, filed a pétition in bankruptcy in the 
District Court, and that he was adjudged to be a bankrupt; that he after- 
wards applied to the District Court for a discharge from his debt, under 
the Bankrupt Act ; that the présent petltioners filed objections to his dis- 
charge, alleging that he had committed certain frauds against the provisions 
of the Bankrupt Act, and that the charges of fraud were sustained by the 
District Court, and that the pétition for discharge was thereupon suspended ; 
that a suit between the petltioners and the bankrupt, then pending in the 
state court was by agreement prosecuted to judgment, to ascertain the amount 
due the petltioners from the bankrupt, they having proved no claim in the 
bankruptcy proceedings against his estate ; that no order refusing the dis- 
charge of the bankrupt was made at the hearing, nor did the bankrupt then 
ask or require that such an order should be made ; that the petltioners sub- 
sequently recovered judgment, in the suit pending in the state court, for 
$2,100 and costs of suit; that the bankrupt, on the 13th of July, 1875 (his 
former pétition being still pending, and their claim being still unpaid), filed 
a second pétition in bankruptcy, and was agaln adjudged a bankrupt by the 
District Court; that the petltioners, being notified of the second pétition, 
filed a motion in the District Court to dismiss the same, upon the ground 
that, the bankrupt having, under his first pétition, been proved guilty of 
frauds under the Bankrupt Act, and not having heen discharged under the 
same, he eould not again avait himself of the beneftts of the Bankrupt Act; 
and that the former pétition, inasmuch as he was not discharged under it, is 
a har to any subséquent proceedings under that act." (Itallcs mine.) ïhe 
ruling of Judge Ixiwell is then affirmed. 

I feel qulte sure, after tracing this matter back to the Drisco Case, and 
seeing the question that was presented there, and what was there sald by 
thèse two judges, and seeing that the Drisco Case arose under the former 
Bankruptcy Act, that the later cases hâve entirely misapplied what was there 
said, and hâve misconstrued it in applylng it to the application for a dis- 
charge under the présent Bankruptcy Act in a second bankruptcy proceed- 
ing, when no application for a discharge had been made by the bankrupt in 
the prier one. This is especially emphaslzed by the décision in R« Herrman, 
supra, where it was held that the refusai to grant a discharge under the act 
of 1867 is no reason why a discharge should not be granted under the act ot 
i898, even wheré the same creditors shown in the proceedings under the act 
of 1867 are objecting to the case made under the act of 1898. 

It will be observed in the Drisco Case that no application had been made 
for a discharge in the second bankruptcy proceedings. The court never had 
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that question before it ; never considered it nor passed on It. The only ques- 
tion was whetlier or iiot tlie second adjudication of baulcruptcy was proper, 
where the baultrupt liad either been denied 1ns discharge or had not applied 
for It in the flrst proceedings. 

The later cases of In re Weintraub (D. C.) 133 Fed. 1000: In re Kuffler, 
151 Fed. 12, 80 C. G. A. 50S; In re Bramlett (D. C.) 161 Fed. 588; In re 
Sehnabel (D. 0.) 166 Fed. ;i8.3 ; In re Von Borries (D. C.) 168 Fed. 718 ; In 
re Pullian (D. 0.) 171 Fed. 595; In re Stone (D. C.) 172 Fed. 917— are ail 
based on the case of Kuntz v. Young, supra. 

There are a number of other cases that hold tlie same proposition, namely, 
that a fallure to !ip])l.v for a discharge within 12 months constitutes a res 
adjudlcata against the hankrupt in any subséquent proceedings, vvhen he 
seeks to get a discharge in such subséquent proceedings. I hâve examined ail 
of thèse I could get niy hands on, and I cannot see how they reaehed the con- 
clusion named. Res ad.jndicata is a thiug adjudged; a thing judiclally actert 
upon and decided ; a thing or uiatter settled by jugment ; a thing definitely 
settled by judicial .ludgnient ; the thing adjnd.ged. 34 C.yc. 1G6G. 

How can a faihire of the bankrupt to ask and obtain a judgnient upon bis 
right to a discharge be declared to be a judgnient that he has no such right. 
Hère the court has rendered no judgment denying him the right to a dis- 
charge. The question of the right to lus discharge has never been under in- 
vestigation by the court, or considered In any manner by it, and no judgnient 
or conclusion has been reaehed by the court on tliis question. I do not un- 
derstand how any question can be i-es adjudlcata, unless it Is involved in the 
décision and determined by the court. "The doctrine of res adjudlcata. the 
estoppel 'by judgment, as it Is sometimes less accurateiy termed, is a rule of 
law founded upon the soundest considération of public policy. It means that 
if an action be brought, and the merits of the question be diseussed between 
the parties, and a final judgment be obtamed by either party, the parties are 
concluded, and cannot * * * canvass the same question in another ac- 
tion." Wisconsin v. Torlnus, 28 Minn. 175, 9 N. W. 725, quoted in 34 Cyc. 
1G66, note 56. AU the cases agrée that if the bankrupt has applied for hî» 
discharge, and this application has been denied by the court in the flrst pro- 
eeeding, thls constitutes res adjudlcata, and dénies to the bankrupt the right 
to a discharge In the second proceeding. It seems to me that In the déci- 
sions whlch I hâve criticized the courts overlooked the express terms of the 
Bankruptcy Act. Section 14, subd. "b," of the act, as amended June 25, 
1910, reads as follows: "The judge shall hear the application for a dis- 
charge and such proofs and pleas as may be made in opposition thereto by 
the trustée or other parties In interest, at such time as will glve the trus- 
tée or parties in Interest a reasonable opportunity to be fully heard, and 
investigate the merits of the application and discharge the [bankrupt] unless 
he has * * * (5) in voluntary proceedings been granted a discharge in 
bankruptcy within six years." 

It seems to me that, under this language, it Is not sufficient to show merely 
that the bankrupt had filed a voluntary proceeding within six years previous 
and had failed therein to apply for a discharge. It must be shown that not 
only was there a voluntary proceeding, but that there was a discharge granted 
or a discharge denied by the court. This view, it seems to me, Is distlnctly 
laid down by the Suprême Court in the case of Bluthenthal v. Jones, 208 V. 
S. 64, 28 Sup. et. 192, 52 L. Ed. 390. There the court, on appeal from the 
ruling of the Suprême Court of Florida, afUrmed the Florlda court in holding 
that, if a discharge be granted in a second bankruptcy proceeding, it is ef- 
fective to bar ail debts, even though the discharge had been denied in the pre- 
vious proceedings. The Suprême Court says: "There is no reason shown in 
thls record why the discharge did not hâve the effect which it purported to 
hâve. Undoubtedly, as in ail other judicial proceedings, an adjudication re- 
fusing a discharge in bankruptcy flnally détermines, for ail time and In ail 
courts, as between those parties or privies to it, the facts upon whlch the 
refusai is based. But courts are not bound to search the records of other 
courts and glve effect to thelr judgments. If there has been a concluslve ad- 
judication of a subject In some other court, it is the duty of him who relies 
upon it to plead it, or In some manner bring it to the attention of tht court 
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In wliioh it is sought to be enfoi'ced. Plaintiffs in error failed to do this. 
'V^'hen an aiipllcation was made by tlie bankrupt in the District Court for the 
Southern District of Florida, tlie judge of that court was, by the terms of 
tlie statute, houiid 1o grant it, uiilcss upon investif/ation it appcarcd that the 
hankruiit had commitivd oric of the ni-v offvnucH irhich arc spccifled in section 
H of the lianl-ruptcif Act an aincndcd. (Itulics mine.) An objectius; cred- 
itor might liiive proved upon tbat !.ii)i)Iieation that the banlirupt liad com- 
mitted onc of the acta whicli barrod his dlscbarge, either by the production 
of évidence or by sliowing tliat in a previouis l)anl;ruptcy proeeeding it liad 
been conclusivclu adjiidiciited, as between liim and tlie bankrupt, tliat the 
baukrupt liad committcd onc of siich 'ffc iikcx. If (bat adjudication had been 
proved, it would liaie taken tlu; jibice of other évidence and hâve been 
final upon the parties to it." 

In the case of In re Claff (D. C.) 111 Fed. ôOC), it is hold that a bankrupt 
who bas b<'(!n refused a fliscbarge is not debarred froni filing a second péti- 
tion and obtainiiig a discliarge tUereuialer. In this case it is also suggested 
îiiat this discliarge will be no har to the claims scbeduled in the flrst ad- 
judication and not proven in the second. The case of In re Pullian (D. C.) 
171 Fed. SO"), States: "It is now well settled in the later fédéral décisions, 
overrnliiig in soiue respects the caso of In re ClafC (D. C.) 111 Fed. 506, and 
the cases therein cited. that where, in a bankruptcy proeeeding, the bankrupt 
fails to ap]}ly for a diseharge within the time limited by the Bankruptcy 
Act, tliis lias the saine eff(^ct as a judgment denying his discharge from the 
debts therein involved," etc. And this case goes further, and holds that where 
new debts are created the bankrupt lias a right to a diseharge as against 
thèse debts. This same ruling seems to be laid down in Re Kuffler, 151 
Fed. 12, 80 C. C. A. 508. 

In some of the cases it seems the courts discuss the question of granting 
a limited discharge releasing a debtor from debts contracted slnce the for- 
mer adjudication, but denying a discharge as to the debts scbeduled la the 
former adjudication. One of thèse cases is In re Von Borries (D. 0.) 168 Fed. 
718; another is In re Pullian (D. C.) 171 Fed. 595. I find no authority in 
the Bankruptcy Act to limit a discharge when granted, or to grant a limited 
discharge, releasing a debtor as to certain debts and denying him a release 
as to other debts, and I seriously doubt if any such discharge could be 
granted. It is certainly the case that a discharge granted in a second bank- 
ruptcy case does release the debtor from ail of his debts, including those 
listed in a former adjudication, if they are again listed in a second adjudi- 
cation, since the décision by the Suprême Court in the case of Bluthenthal v. 
Jones, 208 U. S. 64, 28 Sup. Ct. 192, 52 L. Ed. 390. 

The question as to whether the bankrupt will apply for a discharge, or not 
apiily, is determined by himself alone. The court has no part in this dé- 
termination. After the application has been filed, the court, for the flrst 
tiuie, is called on to consider the luatter, and I cannot conceive hovv the déci- 
sion of the bankrupt as to whether be will or not apply can be held to be 
res adjudicata against him. The baukrupt may liave his own reasons which 
niovo him in the décision of this question, or it may be a matter which he 
has overlooked until the time has passed within which the application is, by 
six-tion 14, required to be flled. This is a ijersonal matter of the bankrupt un- 
til the pétition for a discharge is filed, and neither the creditors nor the court 
are called upon to act until the application is flled. The creditors neither 
get anything nor are they deinlved of anything by the failure of the bank- 
rupt to file the aiipllcation. The position taken by thèse courts seems to me 
to be a court-niade addition of a seventh ground of opposition to the provi- 
sions of the Bankruptcy Act, viz., "or (7) failed to apply for a discharge in 
any former bankruptcy proeeeding." The provisions of the Bankruptcy Act 
eonteni plate that a man may be more than once declared a tianUrupt. Thèse 
successive proceedings are entirely separate and distinct. It therefore seems 
to me that neither the bankrupt nor the creditors are bound in one proeeed- 
ing by a mère failure to do something In the prior one, when no one has 
changed his position for the worse thereby, or been deprived of anything or 
any right thereby. I recognlze that, where one has obtalned an advantage 
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or bas induced another to act to his préjudice in a suit by setting up a cer- 
tain State of facts that he will not in another suit be permitted to prove, a 
différent state of facts. Oaldwell v. Smith, 77 Ala. 158; Lehman v. Clark, 
85 Ala. 109, 4 South. 651. But I hâve seen no case that one is estopped by 
failure to ask for something Personal to himself in a suit when no one is 
prejudiced by such failure. 

The right of the bankrupt to a discharge is a personal one, and if ho un- 
vvittlngly or carelessly fail to file within the preseribed time his application, 
no one is hurt; no one is caused to change his position for the worse; no 
one relying on such failure has doue or omitted to do anything lie would or 
would not hâve done except for such failure. The coui't has neither con- 
sidered nor had submltted to it for considération or décision anything con- 
cernlng the bankrupt's rlght to a discharge. Suppose a person be forced by 
circumstances Into bankruptcy ; he does not owe many debts, and he thinks 
he ma y be able later to pay them, and so fails to apply for a dlschargo, but 
his estate is aduilnistered and distributed among liis creditors. He later goes 
into business, but is again unfortunate, and in the course of several j-ears is 
again declared a bankrupt, having incurred other debts. He then files in 
the second proceeding his application for a discharge. Is this to be denled, 
and he be left Indebted to both classes of his creditors, nierely because he 
failed to apply for a discharge in his first proceeding? If this be so, the 
effect is to deny to an honest debtor a discharge without the commission by 
hlm of any one of the six grounds named in the Bankruptcy Act ; in fact,, 
witliout the commission by hlm of any wrongdoing. 

It wllI be notleed that ail the named grounds for refuslng a discharge, ex- 
cept the fifth, are because of some wrongdoing by the bankrupt. The fifth 
is where he lias been granted a prevlous discharge within six years. I sub- 
mit that the courts should not, and hâve no rlght to, add any additional 
grounds to the statute. I again call the court's attention to the language of 
the Suprême Court in the Bluthenthal Case, supra, the only case I hâve found 
where it has considered this question. Speaking of the application of the 
bankrupt in the second proceeding, it says: "An objecting credltor might hâve 
proved upon that application that the bankrupt had oommUted one of the act» 
which liarred Ms discharge, either by the production of évidence or by show- 
ing that in a previous bankruptcy proceeding it had been concluslvely ad- 
jud-icated as Itetween Min a-nd the bankrupt that the bankrupt had committed 
one of such offenses." (Italics mine.) Does not this décision hold that in the 
absence of the commission by the bankrupt of one of the named statutory of- 
fenses such bankrupt must be discharged? If so, what is said by other In- 
ferior courts is of no concern. Certainly the failure to apply for a discharge 
in a previous bankruptcy case is not an offense named in the act, nor is 
such failure an ad,iudlcation of such fact. 

It seems to me that this language of the Suprême Court in construing this 
section of the Bankruptcy Act is conclusive, in that there must be shown an 
adjudication by the court in the first proceeding that the bankrupt was not 
entitled to his discharge, and, if this be not shown, that this court, under the 
terms of the Bankruptcy Act, should now grant the bankrupt a discharge. I 
now call attention to the fact that the objecting creditor does not show that 
the first proceeding instltuted by the bankrupt is still pendlng, nor does he show 
that the other creditors named by the banlîrupt In the second proceeding were 
also shown by the schedules in the first proceeding. Ile merely contents him- 
self by statlng that his name was shown on the schedules in the first pro- 
ceeding. Undoubtedly the rule laid down by the varions courts that the fail- 
ure to apply for a discharge in the first proceeding would bar the applica- 
tion in the second proceeding was founded upon the idea that the second 
proceeding was a mère dodge, and not a bona fide proceeding. An examina- 
tion of thèse cases will show that in most of them there were facts and cir- 
cumstances brought to the court's attention tending to show that the second 
proceedings were not taken in good faith. It is not surprising that under 
thèse circumstances the courts, for their own iirotectlon, will take advantage 
of their opportunity to prevent one from taking undue advantage of the 
courts. 
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In this case, uncler the objections of this créditer and the facts as tliey ap- 
pear before me, I recoœmend that your honor grant the bankrupt a diseharge. 

TOULMIN, District Judge. It appearing to the court that on June 
6, 1914, the bankrupt filed pétition for a discharge, and that the same 
was duly set for hearing on July 10, 1914, that on July 9, 1914, the 
Georgia Loan Company, a créditer, filed objections to the granting of 
a discharge, which objections involved a question of law solely, and 
that on July 10, 1914, said objections were referred to R. T. Ervin, 
référée in bankruptcy, with directions to hear the same and report 
thereon to the court his findings and conclusions of law, that on July 
27, 1914, said référée filed his findings and conclusions of law and 
recommended that the bankrupt be granted a discharge, and said find- 
ings, conclusions of law, and recommendation being duly considered 
by the court, it is ordered and decreed by the court that said findings 
and conclusions of law are hereby concurred in, and that the bankrupt 
be and he is hereby granted a discharge. 



LUCAS V. VULCAN IRON WORKS et al. 

(District Court, M. D. Pennsylvania. January Term, 1916.) 

(No. 774.) 

1. Pleading ®=»3.50(3) — Motions — ^Affidavit or Défense — Exceptions to — 

RULE FOK JUDGMENT. 

On exceptions to affidavits of défense and rule for judgment, the court 
is couflued to the pleadings, eonsisting of the statement of elaim and the 
affidavits of défense filed. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dlg. §§ 1075, 1077; 
Dec. Dig. <§=î8.ôO(8).] 

2. .TuDGMENT ®=»822(1) — FuLL Faith and Crédit Clause — Effect of. 

Const. U. S. art. 4, § 1, déclares that fuU faith and crédit shall be glven 
in each state to the public acts, records, and judicial proceedings of 
every other state, while Act May 20, 1790, c. 11, 1 Stat. 122 (Comp. St. 
1913, § 1519), déclares that the records and judicial proceedings, authenti- 
cated as aforesaid, shall bave such faith and crédit given them in every 
court within the United States as they hâve by law or usages in the 
courts of the state from wheuce the records are taken. Eeld that, save 
for the question of jurisdiction, which may be raised, a judgment of a 
foreign court is as concluslve in the court of another state as though it 
were a domestic judgment, and no question regarding the conduct of the 
trial can be raised. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1454, 1488, 
1489, 1496, 1497 ; Dec. Dig. ®=822(1).] 

3. Judgment ig=929 — Final Judgment — What Constitutes. 

Where the exemplification of the record showed that in an Arkansas 
action défendants' attorneys, wbo had filed an appearance, failed to ap- 
pear for trial, and plaintiff waived a jury trial, in accordance wlth Kir- 
by's Dig. Ark. § 6212, findings and conclusions by the court, ordering that 
plaintiff should recover a fixed sum of money from défendants, cousti- 
tute a final judgment, authorizing action thereon in another state. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1758; Dec. 
Dig. (S=929.] 

iS=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
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4. Attachment c®::^276^Dissoltition — Kffect. 

Wliere an action agalnst nonrcsldents was begun by attacliment, and 
theii' counsel tiled an appeiu'anc(>, so tbat judgment in personam niigbt 
be rendered, tlie nature of tlie case was clianged from one in rem to oue 
in personam, and dismlssal of tlie attachment did not operate as a dis- 
continuance. 

[Ed. Note. — For other cases, see Attachment, Cent. Dig. §§ 973-078 ; Dec. 
Dig. ©=>27G.] 

5. Appeaeance <s=3l5 — Autuokity of Couksel — Effect. 

Where counsel without authorlty entered appearanee for nonresldent 
défendants, the défendants are not in court, and the coui't Is without 
jurisdiction. 

[Ed. Note. — For other cases, see Appearanee, Cent. Dig. §§ 68, 09 ; Dec. 
Dig. (S=>15.] 

0. JCDGMKNT ©:::3939 ACTIONS ON — AfFIDAVIT OF DEliT:NSE. 

In an action on a foreign judgment against nonresidents, based on de- 
fendants' appearanee by counsel, the attachment liaving been dismissed, 
an affidavit of défense tbat counsel appearing of record as attorneys for 
défendants were not authorized to aiipear generally, but only specially in 
the attacliment proceeding, is sutlicient to ralse the défense that the 
judgment was bad for want of jurisdiction over défendants. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1775-1778 ; 
Dec. Dig. ©=939.] 

At Law. Action by M. A. Lucas against the Vulcan Iron Worl<s 
and others. On exceptions to affidavits of défense and rule for judg- 
ment. Exceptions overruled, and rule dismissed. 

Watson, Diehl & Watson, of Scranton, Pa., for plaintiff. 

Tlios. H. Atherton and Benj. R. Jones, both of Wilkes-Barre, Pa., 
and John J. Toohey, of Scranton, Pa., for défendants. 

WITMER, District Judge. [1] An action in assumpsit has been 
instituted, founded on a recovery against défendants in the circuit court 
of Johnson county, Ark. Affidavits of défense hâve been filed, which 
the court is requested to déclare as insufficient and direct judgment 
for plaintiff notwithstanding. In the solution of the matters present- 
ed the court is confined to the pleadings, consisting of plaintiff's state- 
ment of claim, with exemplification of record of the suit forming the 
basis of this action, and the affidavits filed. From this record it 
appears, that the original suit was begun in the Johnson county court 
in January, 1911, by writ of attachment, returnable the May term 
foUowing; that the défendants formally appeared by attorneys, and 
at their request the time for answer was extended 60 days ; and that 
in due time they answered, taking défense on the merits. Afterwards 
the cause, being then at issue, was regularly listed for trial, where- 
upon on June 21, 1915, the court made the foUowing entry: 

"Now, on this day, this cause being reached on the regular call of the 
docket l'or trial, the plaintiff appeared In person and by attorneys and an- 
nounced ready for trial, and the défendants, although duly and legally sum. 
moned to appear herein more than 20 days before the first day of the prés- 
ent term of this court, and having previously appeared in this cause and filed 
an answer to the complaint of the plaintiff herein, came not, and, after hav- 

Ê=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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Ing been called in the manner required Iiy law, this eause is snljinitted to the 
court upon the coiiiplaint of the ])laiutilï' and exhibits tliereto, the affidavit 
for attachiiieut, tlie answer of défendants, the warning oi-der fded herein, 
and the proof adduced hi tliis cause upon the part of the plaintifC. T'poii 
considération of wliieh the court flnds the issues in favor of tlie plaintiff, 
viz.: That tlie défendants are indebled to the plaintiff in the i)rincii)al suni 
of $;i,0S9, and vvere so Indehted wlien this suit was coninienced ; that tliere is 
iiow due to plaijitiff as interest upon said indelitedness tlie suin of .f'9'>7.ôl, or 
a total of .iï4,020.ôl. That défendants were at the comineiiceiiii'ut of this suit 
and still are nonresidents of the state of Ar!;ansns. That fh(> al)ove-nained 
défendants on tlie Ist day of ilay, ]!)11, liy and throu.nh tîieir attorneys, en- 
tered tfceir several appearances in fhis cause ami, subniittiiis; themselves to 
the jurisdiction of this court, liled their answei- herein. That since the eom- 
nienceiuent of this suit, défendants l'i'ter F. Keilly and Thomas W. Haines 
Jiaviug dieci, this cause lias been in the nianncr provided by huv revived and 
ordered to proceed in the names of the above-iiauied Xoi'a K. lîeilly. admini.s- 
tratrix of the estate of 1*. F. Reilly, deceased, and Reese IJi.îyd, J. Mac 
Haines, and Thomas W. Haines, Jr., executors of the estai e of Tliomas W. 
Haines, deceased, and that due and lawful notice of said order has been 
served upon tlie aforesaid adniinistratrix and executors. And the court be- 
îns otherwise sufiiciently advised in this cause it is therefore by tlie court 
considered, ordered, and adjud,','ed that the plnintiff. .Tanics îv. Cearhart, do 
i!a\'e and recover of and froni the défendants. Vulcau Iron Works, E. Hoog, 
C. P. Swisher, R. ;m. Tubbs, Ccorire Fej-dey, Victor lîurscliell. Jlai'k Cahilin 
and Alfred F. Stokes. Reese Lloyd. J. Mac Haines, and Thomas W. Haines, 
•Ir., executors of estate of Thomas W. Haines, deceased, and Xora E. lîeilly, 
adniinistratrix of the estat(> of Peter F. Reill,\-, deceased, the suiu of $4,026.51, 
and that said snin dnnv interest froui this date at the rate of 6 per cent, 
lier aiinum; that lilaintiff also ha\e .iudgnieiit for ail his costs in this behalf 
laid out and expended. It is fuither ordered thiit the attachuient in this 
<'ause is dismissed." 

This judgment was, on Jiine 2,3, 1915, assignée! by the plaintiff 
of record to Î\T. A. Lucas, his hoirs and assigns, without recourse, who 
has instituted the présent suit. 

The affidavits generally set forth the following défense: 

"That the proceeding in Arkansas \\iis a proceeding in rem, and not in per- 
sonam, and therefore no suit can be sustained upon such a record in the 
state of Penasylvania. That Atkiiison & Jacolis. whose naines a]ipear of rec- 
ord as attorne.N' for defendiints, were never authorisîod or eniployed to ap- 
pear for the défendants generally, but only specifically in tlie atlachment pro- 
ceedings. That suit was instituted by M. A. Lucas in liis oxvn right, whereas 
lie was siniitly the assignée of said judgment, and therefore cannot uiaintain 
a suit only as as.signee of .faînes Iv. (learhnrt. pilaintiff in the original .itidg- 
nient. No verdict or ariy judgnient was rendered in the original suit, but 
simiily an order that plaintiff should hâve aiid recover of and from the de- 
fendant certain moneys." 

Other reasons are assigned wh_\' the action cannot be sustained, di- 
rected to the regularity of the proceeihng, which cannot be reviev^'cd 
hère, and need not be noticed. 

[2, 3] Article 4, § 1, of the Constitution of the United States dé- 
clares : 

"Full faith and crédit shall be giveri in each state to the public arts, rec- 
ords, and judicial proceedings of ever,v other state. and the Congress may 
by g<>iieral laws prescrite the uianner in whicli such acts, records and pro- 
ceedings shall be proved and the effect thereof." 



826 233 FEDERAL REPORTER 

By Act May 26, 1790, c. 11, 1 Stat. 122 (Comp. St. 1913, § 1519r 
f Purd. Dig. 1484, pi. 1), Congress prescribed the manner of authen- 
tication, and further declared: 

"The said records and .iudlcial proceedings autheutlcated as aforesaid, shall 
hâve such faith and crédit given to them in every court withln the United 
States as they hâve by law or usages in the courts of the state from whenco 
the said records are or shall be taken." 

The judgment of the court of another state is thus put on the saine 
footing as a domestic judgment with this qualification: That it does 
not prevent an inquiry into the jurisdiction of, the court in which 
the judgment was given to pronounce it, or the right of the state 
itself to exercise authority over the persons or subject-matter. vStory's 
Com. 483, 1307; Bissell v. Briggs, 9 Mass. 462, 6 Am. Dec. 88; 
Shumway v. Stillman, 4 Cow. (N. Y.) 292, 15 Am. Dec. 374; Borden 
V. Fitch, 15 Johns. (N. Y.) 121, 8 Am. Dec. 225; Benton v. Burgot, 
10 Serg. & R. (Pa.) 240; Steel v. Smith, 7 Watts & S. (Pa.) 447; 
Campbell v. Steele, 11 Pa. 394; Baxley v. Linah, 16 Pa. 241, 55 
Am. Dec. 494. 

Défendants question the proceedings in the court leading up to the 
final entry, which they insist is not such a judgment as will sustain 
this action. Regarding the accuracy of the record or the conduct of 
the case in the Arkansas court, no inquiry shall be made hère, in view 
of the degree of faith and crédit to be given it under the constitu- 
tional mandate; however, in determining whether the judgment is 
final, it will be noted that under the Arkansas statutes : 

"Trial by jury may be waived by the parties in actions arising on cou- 
tracts by falling to appear at the trial." Kirby's Digest of Arkansas Statutes, 
§ 6212 ; Ladd v. Watkins & Vinson, 113 Ark. 261, 168 S. W. 138. 

In this case the défendants' attorneys, upon the call of the list, 
failed to appear. The plaintiflf's attorney waived jury trial. The 
case was tried by the court without jury, and it follows that, in the 
absence of a verdict, there could be no final entry of judgment upon 
the verdict ; however, the court, f ollowing its findings and conclusions, 
"ordered and adjudged that the plaintiff, James K. Gearhart, do hâve 
and recover of and from the défendants [naming them] the sum of 
$4,026.51, and that said sum draw interest from this date at the rate 
of 6 per cent, per annum, that plaintifi: also bave judgment for ail 
* * * costs," and dismissed the attachment. There being no ap- 
peal, the judgment of the court appears to be final, and in my opinion 
is a sufîicient adjudication of a subsisting indebtedness on the alleged 
contract between the parties to sustain this action, barring ail other 
considération. 

[4] The dismissal of the attachment did not operate as a discontin- 
uance or dismissal of the suit, as suggested by counsel. It merely 
indicates the change of front, as stated by the court. The action in- 
stituted was by attachment, in rem, which the défendants, by their own 
conduct in appearing and answering to the merits, changed to one of 
debt, in personam. The judgment that followed was apparently to 
their own seeking. It resulted from their own conduct, if the défend- 
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ants were truly and authoritatively represented through counsel inter- 
posing the défense appearing of record. 

[5, 6] And this brings us to tlie défense offered, that counsel acted 
without authority. If this be true, the défendants were not in court, 
and the court was without jurisdiction. The afïîdavits are somewhat 
cvasive upon this point, but taking ail that has been alleged and re- 
garding the numerous défendants sufficient has been made to appear 
so as to prevent judgment for the plaintifï. 

The rule for judgment is dismissed. 



SKAGGS et al. v. KANSAS CITY TERMINAL EY. 00. et al. 

(District Court, W. D. Missouri, W. D. May 12, 1916.) 

No. 66. 

1. Courts ©=5361 — Rules of Décision — State Laws. 

Congress liaving undertaUen by tlie Anti-Trust Aets (Act Feb. 4, 1887, 
c. 104, § 3, 24 Stat. 380 [Oomp. St. 1913, § 8565] ; Act July 2, 1890, c. 
647, 26 Stat 209; Act Oct. 15, 1914, c. 323, 38 Stat. 730), to deal witli 
monopolies affectlng Interstate commerce, and having conferred jurisdic- 
tion of questions arisiug tliereunder on the fédéral courts, in determin- 
ing such questions those courts exercise an independent judgment, un- 
afCected by the décisions of the courts of the state. 

[Ed. Note.^For other cases, see Courts, Cent. Dlg. § 954; Dec. Dig. 
<S=>361.] 

2. Cahrieks <g=14 — Régulations at Stations — Hackmen and Baogage Cak- 

EIERS. 

Under the rule of the fédéral courts, a railroad and dépôt company 
may lawfuUy exclude some haclîmen or carriers of baggage from en- 
tering its grounds or station for the purpose of sollciting patronage and 
plying their vocation, while it gives to others the exclusive privilège of 
doing so. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 29; Dec. Dig. 
<S=»14.] 

3. Courts <S=5366(1) — Fedebal Courts — Authority or State Décisions. 

It is only the highest court of a state whose décisions construing the 
state constitution or statutes are binding on the fédéral courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 956, 957, 967; 
Dec. Dig. <®=3366(1).] 

In Equity. Suit by Joseph Skaggs and others against the Kansas 
City Terminal Railway Company, the Shaw Transfer Company, and 
others. On défendants' motion to dissolve injimction, and for tempo- 
rary injunction on cross-bill. Motions granted. 

Russell Garnett, of Kansas City, Mo., for plaintifïs. 

Samuel W. Sawyer and R. J. Ingraham, both of Kansas City, Mo. 
(Lathrop, Morrow, Fox & Moore, of Kansas City, Mo., of counsel), 
for défendants. 

VAN VALKENBURGH, District Judge. The plaintifif, Joseph 
Skaggs, for himself and such other persons as are jointly interested 
and may join in seeking the same rehef, filed this bill in the circuit 

Ê=9For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Dlgesta & Indexes 
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court of Jackson county, Mo., against the Kansas City Terminal Rail- 
way Company, the Shaw Transfer Company, both Missouri corpora- 
tions, and Hiram W. Hammil, cliief of police of Kansas City, Mo., to 
restrain the défendants from depriving the plaintiff or plaintiffs of the 
use of the Union Station Plaza, adjacent to said Union Station, by forc- 
ing them to reniove their hacks therefrom while waiting for passen- 
gers, and from interfering with plaintiffs in any way while thereon ; 
also praying that plaintiiïs be allowed free access to and use of said 
premises in the employment of their business as hack drivers and col- 
lectors of passengers. A temporary restraining, order was granted, 
and plaintiffs dismissed as to défendant Hammil. Thereafter an 
amended bill was filed, charging that the défendants Terminal Com- 
pany and Transfer Company had entered into an unlawful conspiracy 
and agreement for the purpose of fixing priées and monopolizing and 
controlling the transfer and baggage business to and from the new 
Union Station in Kansas City, Mo., as evidenced by a certain contract 
set out in full, whereby the Terminal Company granted the Transfer 
Company the exclusive privilège of soliciting patronage for its cabs. 
carriages, and baggage service upon the grounds and premises of the 
Terminal Company at said Union Station. In said contract the car- 
riage provided for was between said Union Station and any part ol 
Kansas City, Mo., or Kansas City, Kan. Upon the filing of the amend- 
ed bill, containing allégations of an unlawful contract, conspiracy, and 
agreement in restraint of trade, and for the création of a mono])o!y 
affecting commerce, both Interstate and intrastate, the défendant Ter- 
minal Company seasonably filed its pétition and bond for removal. The 
case was transferred to tliis court, the restraining order being retained 
in force. In this court the défendant Terminal Company bas iîled an- 
swer and cross-bill, praying affirmative relief by injunction on its he- 
half. The plaintiiïs fiîed a motion to remand, but later joined in the 
hearing upon this motion, and thereafter filed reply to défendant Ter- 
minal Company's answer, and an answer to said defendant's cross-bill. 

[1 I The primary question, of course, is as to the jurisdiction of this 
court. Plaintiffs at the hearing practically abandoned the motion to 
remand and no (paestion of jurisdiction is urged in the briefs of coun- 
sel. Pleadings bave been filed amounting to an acceptance of this fo- 
rum, but, inasmuch as diversity of citizenship is not présent, such im- 
plied consent would be inoperative unless jurisdiction is othervvise af- 
tirmatively disclosed. However, the allégations of the pétition clearly 
and sufficiently bring tbic case within the acts of Congress. Act Feb. 
4, 1887, c. 104, § 3, 24 Stat. 380 (Comp. St. 1913, § 8565); Act Julv 2, 
1890, c. 647, 26 Stat. 209; Act Oct. 15, 1914, c. 323, 38 Stat. 730. 
Congress bas, therefore, entered and appropriated this field. 

[2] Under such conditions, the rule in fédéral jurisdictions is con- 
trolling; and that rule is the later and better reasoned doctrine and is 
supported by the undoubted weight of authority. A railroad and depoî. 
company may lawfully exclude some hackmen or carriers of baggage 
from entering its grounds or station for the purpose of soliciting pat- 
ronage and plying their vocation, while it gives to others the exclusive 
privilège of doing so. Donovan v. Pennsylvania Company, 199 U. S. 
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279, 26 Sup. Ct. 91, 50 L. Ed. 192; Depot Carriage & Baggage Co. v. 
Kansas City Terminal Ry. Co. (C. C.) 190 Fed. 212; Oregon Short 
Line R. R. Co. v. F. T. Davidson et al., 33 Utah, 370, 94 Pac. 10, 16 
L. R. A. (N. S.) 777, and note, 14 Ann. Cas. 489. The latter case is 
selected for citation because of its exhaustive and convincing reason- 
ing, and of the complète présentation of doctrine and authorities in 
the attendant footnote. 

Plaintiffs rely upon the contention that the contrary doctrine pre- 
vails in this state, and that this case should be governed by the law of 
the jurisdiction in which the station is situated. The décision in Dono- 
van V. Pennsylvania Co., supra, seems, on first impression, to be condi- 
tioned upon the absence of valid state législation to the contrary; but 
such is really not the case as applied to the doctrine generally. In that 
case, so far as appears from the record, the fédéral jurisdiction was 
founded solely upon diversity of citizenship, and so the existence or 
nonexistence of local prohibitions became pertinent and was discussed ; 
but such considérations lose their force in a case in which Congress, 
by entering the field, bas drawn to the courts of the United States 
paramount jurisdiction and authority. The subject is then one of gên- 
erai law, in respect of which the courts of the United States are enti- 
tled to exercise their independent judgment in light of the settled prin- 
ciples that must always control the détermination of the Icgal rights of 
parties. Donovan v. Pennsylvania Co., supra, 199 U. S. loc. cit. 300, 
26 Sup. Ct. 91, 50 L. Ed. 192. The rule announced by the Suprême 
Court of the United States must be determinative of the présent con- 
troversy. 

But, even though it were to be conceded that the local lavv' controls, 
nevertheless, after careful examination, I am of opinion that the dé- 
cisions of the highest courts of this state do not sustain plaintiffs' posi- 
tion. Reliance is placed upon section 23 of article 12 of the Àlissouri 
Constitution, to wit : 

"niscrimination Bctwecn Companies and Individy ah: — No diseriiniuiition lu 
chai-.iîes or facilitles in transportation shall be made between trausportation 
companies and individuals, or in t'avor of eitlier, by abateuient, dra\vba<:k ov 
otherwise; and no railroad company, or uny lessee, manager or emijloyé 
tbereof, shall mnke any préférence in furnisliing cars or moti\e power." 

And upon sections 3174 and 3184, R. S. Mo. 1909, which read as 
f ollows : 

"Sec. 3174. Railirai/x Dcclarcd Pnhlic llitjhirays, and. Companies Commoii 
Varricrs — Diacrimination Prohihitcd — l'cnaltu. — Railways lujretofore con- 
structed, or that may liereafter be constructcd in tliis stat(!, are hereby de- 
clared publie higbways, and railroad companies common carriers. Xo rail- 
way Company, corporation or association sliall hereafter make any discrim- 
ination in charges or facilities in tlie trausportation of freiglit or passengers 
between transportatiou companies and individuals. nor in the trausportation 
of freigbt between commission merchants or otlier persons engaged in the 
transportation of freight and individuals, in favor of either, by abatement, 
drawback or otherwise, nor sluill any such company, corporation or associa- 
tion, nor any lessee, manager or employé of any such company, corporation 
or association make any préférence between the fiarties aforesaid in furnish- 
ing car.s or motive ]io\ver, for the ptirpose aforesaid. Any company, corpor.'i- 
tion or association, or manager, lessee or employé, violating the provisions of 
this section shall forfeit and pay to the party injured the whole amouut of 
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sueli transportation cliarged, to be recorered before auy court of compétent 
jurisdlction : Provlded, that excursion or commutation tickets may be issued 
at spécial rates. (E. S. 1899, § 1127.)" 

"Sec. 3184. Discrimination Betwcen Persons or Localities Prohiliited. — It 
shall be unlawful for any sucli eominon carrier to make or glvë any uudue 
or unreasonable préférence or advantage to any partieular person, company 
or flrm, corporation or locality, in the transportation of goods, wares ana 
merchandise of any cliaracter, or to subject any partieular person, flrm, cor- 
poration or locality, or any partieular description of traffic, to any undue or 
unreasonable préjudice or dlsadvantage wlth respect to such transportation ; 
and ail sueb common carriers shall afford equal facllitles for the Interchange 
of traffic between thelr respective Unes, and for receiving, forwarding and 
switching cars and dellverlng property to and from thelr Unes, and to and 
from other Unes and places connected therewlth, and shall not discrlmlnate 
in thelr accommodation, rates or charges between such Connecting Unes and 
places. But this provision shall not be construed as requiring such common 
carriers to glve the use of thelr tracks or terminal facilities to other com- 
mon carriers engaged In a slmilar business. (R. S. 1899, § 1183.)" 

Counsel cite the foUowing Missouri cases in stipport of their conten- 
tion: Cravens v. Rodgers, 101 Mo. 247, 14 S. W. 106; Christie v. Mis- 
souri Pac. Ry. Co., 94 Mo. 453, 7 S. W. 567; Home Téléphone Co. v. 
Neosho Téléphone Co., 147 Mo. App. loc. cit. 237, 126 S. W. 773; Tie 
Company v. Stone, 135 Mo. App. 438, 117 S. W. 604. 

It seems obvious that the sections of Constitution and statutes quot- 
ed apply only to those doing business with carriers in connection with 
railroad transportation; that is to say, patrons or would-be patrons 
who sustain a contractual relation with them. Hack drivers generally 
stand in no such a relation to the défendant Terminal Company. It is 
true that in Cravens v. Rodgers, 101 Mo. 247, 14 S. W. 106, the Su- 
prême Court of Missouri, in a case between two transfer lines to which 
the railroad company was not a party, held, in effect, that such an ex- 
clusive privilège cannot be given, as against public policy and the spirit 
of the State Constitution (article 12, section 23, supra) ; but the Su- 
prême Court of Missouri did not undertake in that case to construe 
this article of the Constitution. It said that such an agreement was 
against its spirit, not its terms ; and it based its ruling upon its con- 
ception of public policy and gênerai law. In such cases, as we hâve 
seen, local décisions are not controlling. Donovan v. Pennsylvania 
Co., supra. It should further be remarked that sections 3174 and 3184 
were upon the statute book when Cravens v. Rodgers was decided, and 
no mention is made of thèse sections as affecting the subject now under 
discussion. 

[3] I do not find that thèse sections hâve been held applicable to a 
State of facts such as is hère presented. But if décisions of the state 
Courts of Appeals are so viewed, we are reminded that, while entitled 
to respectful considération, they are not the décisions of the highest 
iudicial tribunal of the state, which alone are binding on the fédéral 
courts in their construction of local statutes. Fédéral Lead Com- 
pany V. Swyers, 161 Fed. 687, 88 C. C. A. 547. 

However, it may be profitable to make brief examination of such 
cases cited. In Tie Company v. Stone, 135 Mo. App. 438, 117 S. W. 
604, the court limits its ruling to railroad transportation affecting pa- 
trons of the carrier in this respect, which is in agreement with the 
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views herein expressed. In Téléphone Company v. Téléphone Com- 
pany, 147 Mo. App. 216, 126 S. W. 773, the majority opinion, while in- 
directly supporting the gênerai contention of plaintiffs, does not at- 
tempt to construe the sections of statute under discussion. The dis- 
senting opinion, however, is in full accord with the doctrine announced 
by this court. In Home Téléphone Company v. Sarcoxie Téléphone 
Co., 236 Mo. 114, 139 S. W. 108, 36 L. R. A. (N. S.) 124, the Suprême 
Court reverses the ruling of the Court of Appeals just referred to, and 
expressly déclares the dissenting opinion of Judge Reynolds to be the 
law of the case. Judge Graves refers to section 3106 of the railroad 
act (R. S. Mo. 1909), which reads : 

"AU railroad corporations may contract with each other, or with other cor- 
porations, in any manner not inconsistent with the scoye, object and purpose 
of their création and management" 

— and cites with approval Wiggins Ferry Co. v. Railroad Company, 7i 
Mo. 389, 39 Am. Rep. 519; Id., 128 Mo. 224, 27 S. W. 568, 30 S. W. 
430, in vifhich it was held to be proper for a railway company to enter 
into a contract with a single ferry company to handle its trade, and f ur- 
ther that such contract is not viewed as violative of public policy, nor 
as being a contract in restraint of trade or creating a monopoly. Thèse 
rulings supersede the Missouri cases cited by counsel for plaintifïs, 
in so far as the same may seem to be in conflict with the doctrine hère 
announced. In any aspect, therefore, the matter is thus left for the 
independent judgment of this court, which must be governed by consid- 
érations of gênerai law and by the pronouncements of fédéral courts 
of last resort. 

It should be added that by stipulation, as well as by the proofs, the 
property of the Terminal Company is to be deemed in every légal sensé 
private property as between it and those of the gênerai public who hâve 
no occasion to use it for purposes of transportation. The right of the 
company to the exclusive use and enjoyment thereof is as perfect and 
absolute as that of an owner of real property not burdened with public 
or private easements or servitudes. Furthermore, the rights of the pub- 
lic are not impaired by the grant by a railroad company of the exclu- 
sive privilège to solicit patronage for hacks and baggage transferring 
within its dépôt grounds, where the récipient of the privilège and the 
facilities furnished are subject to législative régulation. Oregon Short 
Line R. R. Co. v. Davidson et al, 33 Utah, 370, 94 Pac. 10, 16 L. R. 
A. (N. S.) 777, 14 Ann. Cas. 489. It is conceded in the présent case 
that the transfer companies' rates and fares are subject to such régula- 
tion. 

It appears convincingly that the limitation of the station transfer 
privilèges to a single responsible party is in no sensé unreasonable. 
While the matter of revenue is concededly involved, nevertheless the 
station company is no doubt actuated by expérience thus to eliminate, 
to great extent, the possibility of abuses which are known to hâve been 
présent in the past at the old station. Adéquate provision is made in 
the contract for ail the needs of the traveling public in this regard. 
Manifestly, out-going passengers are in no wise aiïected, because plain- 
tifïs and others hâve the conceded right to enter upon the premises of 
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the Terminal Company for the purpose of actual delivery of passengers 
and baggage. They also hâve the right to receive passengers and bag- 
gage for whose transportation they sliall hâve already received orders. 
The freedom of ail parties to take their stands upon appropriate pub- 
lic places outside the limits of the preniises of défendant Terminal 
Company afïords to the pubhc generally, including ail in-coming pas- 
sengers, every opportunity to avail itself of their services, should it 
so désire. The new Union Station has been built with a view to afford- 
ing every convenience and comfort to travelers. The interests of the 
public demand that the Terminal Company should be given every op- 
portunity to keep its approaches cleanly and attractive. The présence 
of horses in considérable numbers near its principal entrance, and in 
close proximity to the very high class restaurant maintained, detracts 
much from the comfort of patrons. No doubt the plaintiflfs and those 
similarly situated make effort to render their stands as unobjectionable 
as possible, but common expérience teaches that such efforts cannot be 
wholly successful. However, this case is decided upon the property 
rights involved independently of such considérations. 

It follows that the restraining order heretofore granted against de- 
fendants should be dissolved, and the temporary injunction, restrain- 
ing plaintiffs, and every other person or corporation similarly situated 
who has become party or privy to this proceeding, their agents, serv- 
ants, and employés under their authority and control, from standing 
their horses, teams, and vehicles of every kind or description upon the 
Union Station Plaza, and from soliciting the custom and patronage of 
passengers or other persons upon the Union Station Plaza, or premises 
of défendant and cross-complainant Terminal Company, should be 
granted. An order may be prepared in conformity with the views 
herein expressed. 



PUGET SOUXD NAV. CO. v. CARTER. SAME v. MURRAY. SA5IE v. 

CARTER et al. 

(District Court, W. D. Washington, N. D. Febniary 1, 1910.) 

No. 3175. 

1. LiBJîL AND Slaxdeiî tS=>7(2)^ — LiBicLoas Charges — OfI'Tînses. 

I^aws Wash. 1911, c. 117, § 21, v)roliil)lts discrimination by common car- 
riers, eltlier lu fa^'or of pei'sons or loctilities, whlle section 94 niakes a 
violation of tlie act an offense. Défendant publlsUed in a nevvspaper a 
statement that be belleved the county to be fully 10 years behind wliat 
it should be because of unjust discrimination in the freight and passenger 
rates charged by the plaintlff navigation corapany. HeM, that the state- 
ment was not Ubelous, as eharglng the navigation company with an of- 
fense uuder the laws, but should be treated merely as a severe eriticism 
of the company's methods. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. g§ 18, 35; 
Dec. Dig. <E=7(2).] 

2. LiBBL AND Slander <S=>0(1)^"I^ibel"— Wiiat Consiittttes. 

Rem. & Bal. Code Wasli. § 2424, déclares that publlshed words are ac- 
tlonable if they directly tend to préjudice or injure a per.son or corpora- 

<S=5For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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tlon In hîs or its business. Défendant published, concemlng plaintifl 
navigation coiupany, that it had driveii competitors from the field, had 
robbed the people of the locality for years, but now protested when they 
sought to dictate rates. Ileld that, as words not actionable may become 
so if they contain a eovert and hidden meanlng, such publication was 
libelous as tending to injure the navigation coinpany in its business ; the 
innuendo sliowing the charge of robbery nieant, not a technical robbery, 
but the imposition of rates which were so exorbitant that they deprived 
patrons of the navigation company of their nioney without just return. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 80, 
00; Dec. Dig. ©=9(1). 

For other définitions, see Words and Phrases, Firist and Second Séries, 
Llbel.] 

3. LiBEI. AND SLANDEK <S=389(1)— ACTIONS — LiEEL OF CoBPOBATION. 

A corporation may sue for libel, reflecting on the management of its 
trade or business, without alleging or proving spécial damages; but, if 
the publication is not one tending to injure its business, spécial damages 
should be alleged and proved. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 213 ; 
Dec. Dig. <g=3S9(l).] 

4. Libel and Si-ander i®=39(1) — Compétition — Statements. 

While compétition is right and proper, yet, in the exercise of the right 
of comiwtition, libels must not be puWished. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 80, 90 ; 
Dec. Dig. <S=59(1).] 

At Law. Actions by the Puget Sound Navigation Company against 
L. B. Carter and again.st one Murray, and against one Carter and 
others. On demurrer to the complaint. Demurrer sustained as to the 
first cause, and overruled as to the second. 

Bronson, Robinson & Jones, of Seattle, Wash., for plaintiflf, 
Peterson & Macbride, of Seattle, Wash., for défendant. 

NETERER, District Judge. The complaint allèges, in substance, 
that the plaintiiï is a foreign corporation doing business in this dis- 
trict, and operating vessels for the carriage of passengers and freight 
for hire upon Puget Sound, the Straits of San Juan de Fuca, and 
operating a line of vessels throughout a group of islands in San Juan 
county; that there is sharp compétition with other lines of vessels 
operating throughout the same territory; that on Ncvember 4, 1915, 
the défendant caused to be published in the Friday Harbor Journal, 
a paper of gênerai circulation throughout San Juan Islands and San 
Juan county, an article over his signature, "urging the public to. patron- 
ize a vessel operated by a competitor of the plaintiiï," in which the 
following language was employed : 

"I fuUy believe San Juan county to be fuUy ten years behlnd what it 
should be by the unjust discrimination in passenger and freight rates charged 
the people of San Juan county by the Puget Sound Navigation Company un- 
der the management of Joshua Green of Seattle." 

It is stated that said statement was made of and concerning the 
plaintifï with respect to the conduct of its business, and was mali- 
ciously libelous, in that it falsely charged the plaintiiï with unjustly 
discriminating against the locality, to wit, San Juan county, thereby 

(gssFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digesta & Indexeà 
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violating the provisions of chapter 117 of the Session Laws of Wash- 
ington of 1911, and that it has been damaged in the sum o£ $7,500. 
And in a second cause of action it is alleged that the défendant pub- 
lished in the same paper about the 25th of November, over his own 
signature, the f ollowing statement : 

"We sincerely liope every reader will thlnk this matter over carefuUy and 
put their shoulder to the wheel and witli a good strong boost show that we 
can and will stick together, for we certalnly are under no obligations to the 
Puget Sound Navigation Company. They shed no tears when they drove Oapt. 
Newhall with the steamer Islander from the run and sent him to his grave, 
broken in splrit and purse; but now they make an avsrful holler when the 
people, whom they hâve robbed ail thèse years, take matters into their own 
hands and dictate some of the rates to be charged and services rendered." 

It is then alleged that said statement was made of and concerning 
the plaintifï in the conduct of its business, and was maliciously libel- 
ous, in that it falsely charged that the plaintifï's business was con- 
ducted — 

"in an unfeeling and abhorrent manner, as therein set out, and * * • 
charged the plaintifC with robbing the people for a period of years, meaning 
thereby that the plaintiff had for a period of years exacted from Its patrons 
In the conduct of its business rates so grossly excessive, and so exorbitant, 
and so disproportionately hlgh with relation to the services rendered, that 
the plaintiff in fact robbed the people and conducted Its business in the 
method and manner of robbery." 

[1] The défendant has demurred to each cause of action. I think 
the demurrer to the iirst cause of action must be sustained. It is con- 
tended that since section 21, p. 555, Laws Wash. 1911, provides "that 
no common carrier shall make or give any undue or unreasonable préf- 
érences or advantage to any person or corporation or to any locality 
or to any particular description of traffic in any respect whatsoever, 
or subject any particular person or corporation or locality or any par- 
ticular description of traffic, to any undue or unreasonable préjudice 
or disadvantage in any respect whatsoever," and section 94 of the 
same act provides that "any public service company which shall vio- 
late or fail to comply with any provision of this act * * * shall 
be subject to a penalty of not to exceed * * * $1,000.00 for each 
and every offense," that the plaintiff is charged with the commission 
of crime and falsely charged with acts which injured it in its business. 
The language employed is of a gênerai nature, and I do not think 
charges the défendant with the violation of law. It may be that it is 
a criticism which is emphatic, and if written under certain circum- 
stances and conditions, and in connection with other statements, might 
be prejudicial and injurions to the plaintiff 's business. I do not think, 
however, that this expression, as set out in this cause of action, states 
facts sufficient upon which to predicate relief, and the demurrer to 
this cause of action is sustained. 

[2-4] The demurrer to the second cause of action should be over- 
ruled. Published words are actionable, if they directly tend to préju- 
dice or injure another in his business (25 Cyc. 326), and when they 
tend "to injure any * * * corporation * * * j^, * * * 
[its] business" (Rem. & Bal. Code Wash. § 2424), and a corporation 
may sue for libel reflecting on the management of its trade or busi- 
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ness without alleging or proving spécial damages (Newell, Slander 
& Libel, § 448). If the publication would not tend to injure its busi- 
ness, spécial damages should be alleged and proved. Judge Lacombe, 
in Astruc v. Star Ce, 193 Fed. 631, 113 C. C. A. 499, 40 L. R. A. 
(N. S.) 79. And to the same efifect is Gross Coal Co. v. Rose, 126 
Wis. 24, 105 N. W. 225, 2 L. R. A. (N. S.) 741, 110 Am. St. Rep. 894, 
5 Ann. Cas. 549; Sternberg Mfg. Co. v. Miller,- D. B. & P. Mfg. Co., 
170 Fed. 298, 95 C. C. A. 494, 18 Ann. Cas. 69. It is contended that, 
since a corporation could not commit the crime of robbery, it cannot 
sue in respect to the imputation of robbery, and that the language 
employed before the innuendo does not sound in libel, as no meaning 
produced by the innuendo will make the action maintainable, as the 
înnuendo cannot beget an action. Grand v. Dryfus, 122 Cal. 58, 54 
Pac. 389. 

The word "robbed," hère employed, does not purport to charge 
a spécifie crime, but rather a course of dealing on the part of the agents 
and employés of the plaintiiï which takes from the persons of the 
community money or value, not forcibly, by violence and putting in 
fear, but by compulsion or coercion — by charging rates which are so 
exorbitant as to amount to robbery. Words in themselves not ac- 
tionable may become so if they contain a covert or hidden meaning, 
and must be understood in their concealed sensé by those who read 
them. Hanchett v. Chiatovich, 101 Fed. 742, 41 C. C. A. 648. Compé- 
tition is necessary, right, and proper, and is for the public good ; but 
in its exercise the right of another must not be violated through mal- 
ice or ill will. As was said by Judge Ross in Hanchett v. Chiatovich, 
supra, 101 Fed. 746, 41 C. C. A. 652 : 

"It Is, in our judgment, a clear violation of tlie right pertainliig to every 
person engagea In an industrlal enterprise for any other penson, through 
malice, ill will, or revenge, to command or induce other persons to withdraw 
or withhold their custom from him, or otherwise maliciously interfère vi'ith 
his business. Motive does not count where one merely exercises his ovvn 
right without violating any right of another, but when he does vlolate the 
right of another the motive of the act enters largely into the problem." 

The demurrer is overruled as to the second cause of action. 

The same reasoning applies to the demurrer in Puget Sound Navi- 
gation Co. v. Murray (No. 3176), and Puget Sound Navigation Co. v. 
Carter et al. (No. 3177). Orders may be presented. 



In re BRAUS. 

(District Court, S. D. New ïork. June 14, 1916.) 

1. Bankbuptcy ®=330 — Lien — Laxdlobd's Lien. 

TJnder Landlord and Tenant Act N. J. (3 Comp. St. 1910, p. 3066) % 4, de- 
claring that no chattels lying upon the leased promises shall be liable 
to be taken by any process unless before removal the accrued reut shall 
be paid, and giving the landlord the right to distrain the goods of the 
tenant on the demised premises for rent, and Bankr. Act July 1, 1898, c. 
541, § 64b, subd. 5, 30 Stat. 563 (Comp. St. 1913, § 9648), allowlng priority 

<g=s>For other caaea see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta £ Indexe» 
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to debts due and owing to any person wlio by the laws of the states or 
tlae United States is entitled to priority, a New Jersey landlord, though 
he had not perfected hls lien by distrnint of the goods on the demised 
premises, retains a priority after bankruptcy whlch can be asserted sub- 
Ject to tlie payment of the costs o£ the proceeding. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 537; Dec. 
Dig. <Ê=5350.] 

2. Bankruptcy <g=3350 — Proceedings — Ancillary Pkoceedings — Costs. 

In bankruptcy instltuted in New York, whicli was the domicile of the 
bankrupt, ancillary proceedings were had in New Jersey, where goods 
of the bankrupt were located on demised premises. Thèse, not having 
been distrained by the New Jersey landlord, were sold ; but, after pay- 
ment of the costs of the ancillary proceedings, the amount remaining 
was insufHcIent to satisfy the claim of the New Jersey landlord, who had 
priority. Held that, as there was only one bankruptcy proceeding, the 
gênerai assets were llable for ail the costs of the principal and ancillary 
proceedings, the New Jersey assets being subject only to the payment 
of cost in an amount proportional to the value which those assets inight 
bear to the gênerai assets; hence, though for convenience the wliole eost 
of the New Jersey administration was deducted from the assets taken 
from the demised premises, the landlord, who had not perfected a lien on 
the goods on the demised premises, may, where a greater percentage of 
the costs was satisfied out of the New Jersey assets than they were liable 
for, assert his priority against the gênerai assets. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 537 ; Dec. 
Dig. <g=3.50.] 

In Bankruptcy. In the matter of the bankruptcy of Arthur L. 
Braus. From an order of the référée, who allowed a claim of rent of 
New Jersey premises as a prior claim against the balance of New Jer- 
sey assets, but disallowed any further preferential payment of the 
claim, the claimant appeals. Order modified. 

Cohen & Cohen, of New York City (Cari Saenger, of Newark, N. J., 
of counsel), for claimant. 

Myers & Goldsmith, of New York City, for trustée. 

AUGUSTUS N. HAND, District Judge. This is an appeal from 
the référée, who allowed a claim of rent of New Jersey premises as a 
prior claim against the balance of New Jersey assets turned over by 
the receiver in that jurisdiction to the New York estate, but disallowed 
any further preferential payment of the claim. 

[1,2] The New Jersey Landlord and Tenant Act (3 Comp. Stat. 
N. J. p. 3066) provides that no chattels lying upon leased premises shall 
be liable to be taken by any process unless before the removal the ac- 
crued rent shall be paid. The landlord is given the right to distrain 
the goods of the tenant on the demised premises for rent. Section 64b, 
subd. 5, of the Bankruptcy Act, allows priority to : 

"Debts [due and] owing to any person who by tlie laws of the states or the 
United States is entitled to priority." 

Section 64b, supra, furthermore states the order in which debts 
which hâve priority shall be paid, and provides in substance that the 
expenses of the estate shall be paid first. After the expenses of the 
New Jersey estate were paid out of the New Jersey assets, a suffi- 

igssFor other cases see same topic & KEY-NUMBER in ail Key-Numbereâ Digests & Indexes 
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cient amount was not left to pay in full the debt owing to claimant, 
since that debt as allowed amounted to $471, and the net proceeds 
transferred by the New Jersey receiver to the trustée in New York 
amounted to only $292. 

New York was the domicile of the bankrupt, and hère the only ad- 
judication was had. The New Jersey administration was ancillary. 
While that court had the power to, and did, pay the expenses of its 
receiver from the local assets, it held that the claim for priority as- 
serted by this claimant should be presented to this court. Judge San- 
born in Fidelity Trust Co. v. Gaskell, 195 Fed. 865, 115 C. C. A. 527, 
said : 

"It is * • * no longer triie that one court, the court makins the ad- 
.ivKlication in bankruptc.v, takes exehisive jurisdiction and alono collects and 
(letemilnes the titles to and liens upon the property wherever .situated claimed 
ixH part of the estate of the bauknipt." 

]3ut it is still true that while the place of actual administration of 
assets is in bankruptcy, as it is in the case of decedents' estâtes, largely 
a matter of convenience, yet the administration, whethcr in the ancil- 
lary or original jurisdiction, is for the estate as a whole. Despard v. 
Churchill, 53 N. Y. 192. Judge Philips, in the case of In re Granité 
City Bank, 137 Fed. at page 822, 70 C. C. A. at page 320, said in the 
Court of Appeals of the Eighth Circuit : 

"Under the schenio of tlie Bankrupt Act, the District Court of the domicile 
of the bankrupt takes exclusive juri.sdicrion of the bankrupt and his property, 
wlierever situated, to administer it and distribute the proceeds pari passu 
among the creditors according to their respective ri;;hts and priorities. Only 
one court — the court niaklng tlie adjudication — collects, marshals, adminis- 
ters, détermines priorities of the parties, and directs the distribution of the 
assets." 

This language perhaps pushes the argument too far, and Judge San- 
born expressed himself, in the same court, in the case of Fidelity Trust 
Co. V. Gaskell, above quoted, in some respects differently. Neither 
judge, however, would dispute, I think, that both courts are adminis- 
tering the assets for a single estate. That being so, when the New 
Jersey court in the case at bar ordered expenses paid out of the New 
Jersey assets, it did this because they were the only assets available to 
it when it desired to pay its own receiver. But the payment of thèse 
expenses was for account of the entire estate, and only for convenience 
came out of the New Jersey assets. The New Jersey court could bave 
remitted the gross assets found in New Jersey to New York, and left 
this court to deal with the expenses of the ancillary proceeding, al- 
though that would bave been an unusual practice. What I désire to 
emphasize, however, is that the expenses paid by the New Jersey court 
were, though local expenses, yet proper charges to the gênerai estate. 

Judge Haight bas just held in the case of In re Spies-Alper Com- 
pany, 36 Am. Bankr. Rep. 470, 231 Fed. 535, that a landlord, though. 
a distress warrant is necessary under the New Jersey statute to per- 
fect his lien, may 3'et under section 64b (5) of the Bankruptcy Act rc- 
tain a right to a priority after the bankruptcy, though he has not dis- 
trained for his rent. In McCann v. Evans, 185 Fed. 93, 107 C. C. A. 
,313, aud In re Fédéral Biscuit Co., 218 Fed. 753, 134 C. C. A. 431,. a 
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statute in Pennsylvania resembling the New Jersey Landlord and Ten- 
ant Act was similarly constriied by the Circuit Court of Appeals of the 
Third and Second Circuits, respectively. 

Now, it is true, that the priority given is Hmited to the value of the 
New Jersey chattels lying on the demised premises, and such priority is 
inade by section 64b (5) subject to payment of expenses. The expenses 
to which it is made subject are, however, that proportion of the total 
expenses of the estate of the bankrupt, wherever situated, which the 
value of the chattels lying upon the demised premises when the péti- 
tion in bankruptcy was filed bore to the value of the gross estate. 
Such a method of marshaling the assets is équitable, and will not leave 
the priority to be determined by the mère amount of the New Jersey 
expenses. If the claimant had prior to bankruptcy perfected his lien 
by a distress warrant, he would hâve been able to hâve the chattels 
on the leased premises applied to his claim so far as thèse chattels 
had any value. He should be in as good a position now, subject only 
to his obligation to pay his share of the gênerai expenses of the estatp 
to which his claim is made subordinate by section 64b, supra. 

If, as I suppose, there remained, after paying the proportion of the 
total expenses chargeable against the proceeds of the chattels upon 
the demised premises, a sufficient balance to pay the claimant in full, 
he may take an order for payment out of the assets of the gênerai 
estate, and the order of the référée is modified accordingly. 



NATIONAL CITY BANK OF SEATTLE t. TITLOW. 

(District Court, W. D. Washington, N. D. February 16, 1916.) 

No. 67-E. 

1. BiLLs AND Notes <g=>151 — Negotiable Instruments — Certificate of De- 

POSIT. 

A certificate of deposlt is a negotlable instrument. 
[Ed. Note.— For otlier cases, see Bills and Notes, Cent. Dig. §§ 380-387 ; 
Dec. Dig. ®=151.] 

2. Bills and Notes «§=^343 — Bona Fide Holder — Due Course — Infikmi- 

TiES ON Face of Instrument. 

Rem. & Bal. Code Wasli. § 3443, déclares tliat a holder in due course is 
one who bas taken a negotiable instrument, complète and regular on 
its face, without notice, at the tlme of negotiation, of any infirmity m 
the instrument or defect in title of person iiegotiating it. Section 3574 
déclares that, where a note is drawn to the maker's own order, it Is not 
complète untll endorsed by liim, while section 3440 déclares that, where 
the holder of an instrument payable to his order transfers it l'or value 
without indorslng it, the transfer vests In the transférée sùcli tltle as 
the ti'ansferror had, and for the purpose of determinlng whether the 
transférée is a liolder in due course the negotiation takes effect as of 
the tlme when the indorsement is actually made. The insolvent bank 
requested plaiutilï bank to carry a bag company, and plaintlfC bank 
ofiEered to do so on the crédit of the insolvent Institution. Thereupon, 
though no deposlt was actually made, the insolvent bank Issued to the 
bag company a certificate of deposlt which appeared regular on its face, 
and which the bag company iudorsed to plaintlfC. Beld, that as the 

^=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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oertlflcate of deposit was not signed by the insolvent bank, and as plain- 
tiff had notice that the insolvent bank was furnisMng crédit for the bag 
Company, it had sufflcicnt knowledge to put it on inquiry as to whether 
the deposit was actually made, and, none having been made, recovery 
could be del'eated for want of considération. 

[lOd. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 853- 
855, 804, 8(;5 ; Dec. Dig. @:=>343.] 

3. lÎANK.S AND HaNKINC (2=152— LlABILITY OF BaNKS CEETIFYIXO CHECKS. 

A bank which certifies a check, though the depositor is without funds, is 
not liable to any oue, save a bona fide holder for value; and that rule 
apphes where a bank issues a certifleate of deposit, though none bas been 
made. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 336, 
465-482; Dec. Dig. ©=152.] 

In Equity. Suit by the National City Bank of Seattle against A. 
R. Titlow, receiver of the United States National Bank of Centralia. 
Decree for défendant. 

Herr, Bayley & Wilson, of Seattle, Wash., for plaintifï. 

Robert P. Oldham and Robert C. Goodale, both of Seattle, Wash., 
for défendant. 

NETERER, District Judge. Plaintifif has commenced an action 
against the défendant receiver, in which it allèges, in substance: That 
on the 8th of July, 1914, the United States National Bank, of which the 
défendant is the receiver, issued to Winkleman Bag Company a cer- 
tifleate of deposit as foUows : "Winkleman Bag Company has deposit- 
ed in this bank $3,000.00, payable to the order of ourselves, on return 
of this certifleate properly indorsed." That on the back of the cer- 
tifleate was indorsed : "On or after October 8, 1914, pay to the order 
of the National City Bank of Seattle, Washington. [Signed] Winkle- 
man Bag Company, by R. Winkleman." And it allèges: That the 
words "to the order of ourselves" were understood between the United 
States National Bank and Winkleman Bag Company to mean that the 
certifleate was to be payable to the order of Winkleman Bag Company, 
and that such was the intention and agreement of the parties, and states 
that for value this certifleate was negotiated on July 9th to the plain- 
tiff, who paid in good faith a valuable considération. That the United 
States National Bank became insolvent, and the défendant was appoint- 
ed receiver. That claim was made to the receiver and rejected. And 
it asks that the certifleate be reformed or corrected, so as to hâve the 
word "ourselves" changed to the word "themselves," and then asks 
that it be allowed as a claim against the insolvent bank and permitted 
to participate in dividends. 

The défendant admits the issuance of the certifleate, dénies there 
was any mistake, and makes some affirmative défenses, in which it 
States that at the time the Winklenian Bag Company was indebted to 
the United States National Bank in a sum greater than the amount 
named in the certifleate, and that the certifleate was issued without 
any considération, etc. 

The plaintifï replies, taking issue with the affirmative matters of 
the answer. 

©laFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Upon the trial it appeared that on and prior to July 8, 1914, tlie 
Winkleman Bag Company was indebted to the United States National 
Bank in the sum of $20,000 for money loaned and on letters of crédit 
for $75,000, and had an overdraft of something over $4,000. On June 
8th Winkleman Bag Company desired to purchase some burlaj) from 
a client of the plaintiiï bank, Winkleman Bag Company was a client 
of the United States National Bank, as already appears. On this day 
the insolvent bank asked the plaintifif bank to carry the Winkleman 
Bag Company for 90 days on the burlap which it was negotiating to 
buy from a client of the plaintifï bank, saying: "We will see that it is 
paid promptly when due." This letter evoked conversation by jjhone 
between the officcrs of the banks ; the plaintifï bank stating that it 
would carry the obligation upon the crédit of the insolvent bank, and 
that if the insolvent bank issued its certificate of deposit it workl 
carry it for the time named. On June 23d the plaintifï bank ansvvered 
by letter, saying that the matter was satisfactorily arranged, and fur- 
ther said: "We are carrying the account along the line of your let- 
ter." On July 8th the insolvent bank issued the certificate of deposit 
above mentioned, and on July 9th Winkleman Bag Company for- 
warded this certificate of deposit to the plaintifï bank, with indorse- 
ment upon it as above indicated, together with a check for $60, inter- 
est upon the certificate of deposit for 90 days. The Winkleman Bag 
Company had not in fact deposited any money for the certificate of 
deposit, but had promised to pay such sum into the bank before the 
expiration of 90 days, and had promised to secure this by bills of 
lading with draft attached for portions of the burlap which was being 
purchased, assigning such bills of lading and draft to the bank. 

[1-3] The only issue in this case is: Was the plaintiff a holder in 
due course? A certificate of deposit is properly held a negotiable in- 
strument (Miller V. Austen, 13 How. [54 U. S.] 218, 14 L. Ed. 119); 
and the rights of plaintiff must be determined by the Negotiable In- 
strument Act of Washington. Section 3443, Remington & Ballinger's 
Code Wash., a part of such act, provides that : 

"A liolder In due course is a holder wlio bas talten the Instrument under 
the followiiig conditions: ïirst. Thut it is complète and regular upon its face. 
* * * Fourth. That at the time it was negotinled to hira he had no notice 
of any Inlirmity in the instrument or defect in the title of the person nego- 
tiating it." 

And section 3574, supra : 

" * ♦ * VVliere a note is drawn to the maker's own order, It Is not com- 
plète until indorsed by him." 

I think, from the évidence in this case, that the plaintifï must be 
held to notice of the infirmity of the instrument. While it appears reg- 
ular on its face, it was not complète within thèse statutory provisions, 
bccause it was not indorsed by the maker, and therefore not taken in 
due course of business. Section 3440, Rem. & Bal. Code Wash.; 
Central Trust Co. v. First Nat. Bank, 101 U. S. 68, 25 L. Ed. 876; 
Goshen Nat. Bank v. Bingham, 118 N. Y. 349, 23 N. E. 180, 7 L. R., 
A. 595, 16 Am. St. Rep. 765; Lancaster Nat. Bank v. Taylor, 100 
Mass. 18, 1 Am. Rep. 71, 97 Am. Dec. 70; Hughes & Co. v. Flint. 
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61 Wash. 460, 112 Pac. 633. The plaintiff also knew that it was the 
intention of the insolvent bank to become surety for the Winkleman 
Bag Company. The letter and ail the conversations in testimony indi- 
cate that, and that act was ultra vires. Morse on Banks and Banking, 
§ 65; Commercial Nat. Bank v. Pirie, 82 Fed. 799, 27 C. C. A. 171; 
Bowen v. Needles Nat. Bank, 94 Fed. 925, 36 C. C. A. 553. The 
issuance of the certificate was a method adopted to meet the exigency, 
and the certificate being issued to "ourselves," and the indorsement 
of Winkleman Bag Company, "Pay on or after October 8, 1914," 
strongly emphasizes the situation, notwithstanding the Gilchrist tes- 
timony, with which the pkiintiff bank, under the circumstances, is 
charged to linow at its péril that the deposit was actually made or 
secured. I am satisiîed the plaintifï bank acted in good faith and was 
misled; but it had such knowledge of the transaction vi'hich, with the 
manner in which the certificate was issued and the indorsement by 
Winkleman Bag Company, does not show it a holder in due course. 
Washington Finance Corporation v. Glass, 74 Wash. 653, 134 Pac. 
480, 46 L. R. A. (N. S'.) 1043 ; Chaflin v. Farmers' & Citizens' Bank, 
25 N. Y. 293; Bowen v. Needles Nat. Bank, supra. It bas been re- 
peatedly held that a bank certifying a check vi'ithout funds is not 
liable thereon, except to^ a bona fide holder for value. Bowen v. 
Needles Nat. Bank (C. C.) 87 Fed. 430, affirmed 94 Fed. 925, 36 C. C. 
A. 553. The plaintiff does not stand in any stronger position than the 
Winkleman Bag Company, and the fact that the certificate was issued 
without considération must defeat the plaintiff. 

Scales v. Ashbrock, 1 Metc. (Ky.) 358, bas no application. That 
suit was between the immédiate parties. The liability was one founded 
on money had and received, and the note was merely évidence of such 
fact. The other cases cited are to correct contracts in no sensé nego- 
tiable, and are therefore foreign to this issue. 

Decree for défendant. 



In re .TOHNSOX. 

(District Court, S. D. Alnbniiia, at Mobile. April 20, 191C.) 
I':o. 1700. 

1. Bankruptcy €=404(2) — Voluktary Bankut;ptcy — Disciiarge. 

ïliough Banljr. Act July 1, INiJ.S. c. 5 U, § 14b, 30 Stat. .j.jO (Comp. St. 
1013, § 9.:,9S), precluiles more than one discharge in voluntai'y b:in.iiiiptc.v 
v/ithin a perlod of six years, an insoh'cut may liave more tluni one ad- 
j'.Klication witliin the period, and bis property distribiited among bis cred- 
itors, thougli be can obtain but one discliargo. 

[iCd. Kote. — For other casos, see Bankruptcy, Cent. Di^. § 690; Dec. 
Dig. (Ê==>404(2).] 

2. Bankhuptcy lS=:3•^91(o) — Bankrl'ptcy Act — Actions in State Court. 

Whore, within less tliau six years after lie had obtained a di.scharge 
in voluntary bankiuptcy, tlie former banUrupt tiled auother voluntary pé- 
tition and was adjudicuted a bankrupt, a créditer will not, where his suit 
does not interfère with tbe administration of the assets in the hands of 
the bankruptcy court, be restrained from proc:eeding with the suit in the 

<S=>For other cases see same toplc & KBY-NUMBlflB in ail Key-Kumbered Digests & Indexes 
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State court, for tlie bankrupt is not entitled to a secoiid discliarge under 
BanUr. Act, i 14b. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 649-654 ; Dec. 
Dig. C=5391(3).l 

'.',. Bankruptcy <S='391(3) — ^Bankbuptcy Act — Actions in State Court. 

In such case, as tlie debtor cannot obtain a cHscharge, and as the bank- 
ruptcy court uiay proceed witli the administration of liis estate, the créd- 
iter will not be restrained from proceeding with his suit in the state 
court until the bankrupt applies for his second discharge, for such a 
restralnt would give the bankrupt an unconscionable advantage and 
might defeat the creditor's riglits. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 649-654 ; Dec. 
Dig. <S=391(3).] 

In Bankruptcy. In the matter of the bankruptcy of Earley Johnson. 
From an order of the référée, authorizing a créditer to proceed with 
his action in the state court, the bankrupt appeals. Order affirmed. 

Poster K. Haie, Jr., of Mobile, Ala., for bankrupt. 
Stevens, McCorvey & McLeod, of Mobile, Ala., for creditor. 

HENRY D. CLAYTON, District Judge. The appellee, Holt, filed 
with the référée his pétition, alleging the pendency of his suit in the in- 
ferior civil court of Mobile, in which he is plaintiff and Earley Johnson, 
the bankrupt hère, is défendant, and that, upon the suggestion in that 
court of the bankruptcy proceedings in this court, the suit there against 
the défendant was stayed. The pétition further showed that on Sep- 
tember 24, 1912, within six years prior to the institution of the présent 
bankruptcy proceedings, Earley Johnson, the bankrupt hère, obtained 
from this court his former discharge in bankruptcy upon his volun- 
tary pétition. The facts stated in the pétition were found by-the réf- 
érée to be true, and they are not now controverted. The référée grant- 
ed the prayer of the pétition, and made an order on March 13, 1916, 
allowing Holt, the creditor of the bankrupt, to further prosecute his 
suit against the bankrupt in the inferior civil court of Mobile "in ail 
manner and respects as though the bankruptcy proceedings herein had 
not intervened." 

This cause is now submitted for decree on the appeal from such or- 
der of the référée. Holt contended before the référée, and now in- 
sists, that the bankrupt will not at this time be again discharged in 
this bankruptcy proceeding, and that his (Holt's) claim will be preju- 
diced if he be required to wait until such time as the bankrupt may 
see ût to apply for his discharge. On the other hand, the bankrupt 
contended, and now insists, that although the pending bankruptcy pro- 
ceeding was begun on his voluntary pétition, and also that although 
his former discharge in bankruptcy was begun upon his voluntary pé- 
tition, and six years hâve not elapsed since such former discharge, he 
is, nevertheless, entitled to hâve the suit in the state court stayed until 
his application for discharge, which has not yet been made, is presented 
and acted upon by this court. 

In the instant case the bankrupt has been accorded on his voluntary 
pétition the right to be adjudicated a second time within six years and 

©ssPor other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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to hâve Iiis estate distributed by the bankrupt court. The assets con- 
sisted of about $25 wages earned by him as fireman for a railroad com- 
pany. The estate was administered by the bankrupt court by apply- 
ing said amount as far as it went to the payment of the costs of the 
pending bankruptcy proceedings. The créditer, Holt, did not file any 
proof of his claim, nor did he seek to share in the assets surrendered to 
the bankrupt court. 

The argument for the bankrupt is that to allow the créditer to pros- 
ecute his suit in the state court would be to deprive the bankrupt of 
immunity from such suit, vvhich immunity he insists is his présent 
right under the bankruptcy law. In tliese circumstances the question 
is whether the bankrupt has such right of immunity, and consequently 
whether this court should stay the suit in the state court. 

[1,2] It seems to me that to adopt the view urged in behalf of the 
bankrupt would be to enlarge by judicial construction the act of Con- 
gress, and to graft into that law a benefit to a bankrupt debtor and a 
corresponding curtailment of the right of his creditor to collect his 
debt by légal process, a benefit to one, a deprivation to the other, that 
was never intended by the Congress. Of course, in the case at bar the 
court would be compelled to deny a discharge to the bankrupt. Sec- 
tion 14b of the Bankrupt Act provides : 

"The judge shall hear the application for a discharge • • * and inves- 
tigate the merits of the application and discharge the applicant, unless 
* * * in voluntary proceedings been granted a discharge in bankruptcy 
within six years." 

Undoubtedly a bankrupt may hâve more than one adjudication in 
six years — ^more than one distribution of his estate through the bank- 
rupt court. But by the terms of the act itself he can hâve only one 
discharge under his voluntary proceedings within the six years. Mani- 
festly it was the belief of the lawmaking body that to allow only one 
discharge within six years would discourage a bankrupt from the re- 
peated filing of voluntary pétitions, which constitute by far the larger 
number of bankruptcy proceedings. In re Neely (D. C.) 12 Am. Bankr. 
Rep. 415, 134 Fed. 667. It may be said it was believed that if a bank- 
rupt knew, notwithstanding he was adjudicated a second time, he could 
not be discharged from the payment of his debts oftener than once in 
six years, he would be deterred from filing a second pétition within 
the proscribed period. If, however, he does file his second pétition and 
is adjudicated thereunder, and the administration of his assets by the 
bankrupt court is had, then he has been accorded every right to which 
he is entitled under the law. His right to hâve suits of creditors stay- 
ed must rest upon the ground that either he would be subsequently 
discharged from their payment, or that to allow the suits to be prose- 
cuted would embarrass the bankrupt court by attempting to subje.ct 
to the process of the state court property or assets in the custody of 
the bankrupt court. Neither resuit can be had in the présent case, for 
none of the debts existing against the bankrupt at the time of his sec- 
ond adjudication can be discharged, and, further, because the assets 
in the custody of the bankrupt court will in no wise be afifected by the 
suit in the state court. 
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[3] The contention that the bankrupt has tlie riglit to hâve this 
court delay the creditors' suit in the state court until such time as the 
bankrupt may sec fit to make his application for a discharge is unten- 
able. In this case the bankru])t has no riglit to a discharge and shoukl 
apphcation therefor be made it would be, as before stated, denied. It 
is well stated in 3 Remington, Bankruptcy (2d Ed.) § 2579, that: 

The bankruptcy court has jurisrtietion to adniiuister a debtor's estafe. al- 
thougVi he has been grantcd a discharge within six years, whether a discharge 
is or is not applied for, or eau or caïuiot bo granted. Indeed, this bar lioes 
not prevent the fiiing of any numb(;r of successive jietitious in baukruptcy 
within the six years. It only prohlbits petitious tor discharge. 

It is not debatable that a bankrupt, having been granted a discharge 
in his vokmtary proceedings, cannot bave another discharge either in 
voluntary or involuntary proceedings in that measure of time between 
tire first discharge and the fihng of the a]iphcation for the second dis- 
charge. In re Neely, supra. And in this connection it is my opinion 
that a bankrupt has no right, by delaying the final hearing upon his 
second apphcation, to overcome a valid bar existing at this time against 
his discharge. The rights of the bankrupt and the créditer, respective- 
ly, should be deterrained as they now exist. 

The prime purpose of the bankruptcy law is beneficence toward un- 
fortunate debtors — is to relieve them of burdensome financial obhga- 
tions in those instances deemed proper by the lawmak-ing power ; and, 
again, it may be said that this law carries with it the other, pcrhaps sec- 
ondary, idea that creditors hâve some rights which must be respected. 
Clearly it was not the purpose of Congress to afford a debtor, how- 
ever unfortunate, relief from his debts oftener than. once in the six 
years. It is equally true that Congress did not intend that by resort 
to bankruptcy the debtor should be allowed indirectly to defeat his 
creditors of their claims oftener than once within the time prescribed 
by the law. It is apparent that, if the bankrupt in this case can delay 
the suit against him in the state court until such time as he may see 
fit to ask for a discharge, then the bankrupt would be allowed by this 
court to hinder and probably defeat the créditer in his etïort to collect 
his debt. Neither of thèse has the bankrupt hère the right to do, and 
he has no just complaint in law or morals against the order of the 
référée. 

Accordingly the findings and order of the référée heretofore made 
in this matter must be approved. The appropriate decree will be en- 
tered. 
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In re GEREOW. 
(District Court, E. D. Pennsylvania. June 29, 1916.) 

Ko. 4378. 

1. BANKRCPTcy ©==345— Liens — Distraikt by Landloed for Eent — Lien 

Obtained. 

Where, after levy on tlie bankrupt's goods, which were in rented prem- 
ises, nnd before the filing of the pétition in bankruptcy, tiie landlord 
distrained the same goods for rent, the landlord, while he did not aoquire 
a lien, was, under Act Pa. June 16, 1836 (P. L. 777) § 83, entitled to pri- 
ority as to his claim for rent over the gênerai creditors, and such pri- 
ority prevails in the subséquent bankruptcy proceedings. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 531, 532, 534, 
539, 540 ; Dec. Dig. (®=3345.] 

2. Bankbuptcy <®=>353 — Maesualing Assets and Securities — Funds — Dis- 

TEIB0TION. 

Where, on bankruptcy, wage-eamers had priority as to ail assets real- 
ized, while the landlord had priority only as to the proceeds from sale of 
goods on the demised premises, and the two claims exceeded the whole 
of the assets, claims of the wage-earner.s should first be satisfled out of 
those assets as to which the landlord had no lien, and should not in the 
first instance be prorated between the several funds, so that, after satis- 
faction of their claims, a surplus with respect to book accounts would be 
left subject to the claims of gênerai creditors, while the landlord's priority 
would be largely defeated. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 541-544; 
Dec. Dig. iS=>3ô3.] 

In Bankruptcy. In the matter of the bankruptcy of John Gerrow. 
On certificate of référée concerning claim for rent. Referee's order 
reversed, and distribution directed. 

Julius C. Levi, of Philadelphia, Pa., for trustée. 

Henry A. Hoefler, of Philadelphia, Pa., for landlords. 

McPHERSON, Circuit Judge. The bankrupt carried on business 
in a rented building. On April 11, 1912, when the creditors' pétition 
was filed, his goods on the premises had for several days at least been 
under levy by the sheriff. Moreover, on April 10 the landlords had 
distrained for rent upon the same goods, although, of course, the 
distraint was of no effect, as the property was then in the hands of 
the law. 

[1] Nevertheless, the Pennsylvania act of 1836 (P. L. 177, § 83) 
preserved the priority of the claim (Longstreth v. Pennock, 20 Wall. 
[87 U. S.] 575, 22 L. Ed. 451 ; Re Gerson [D. C.] 8 Pa. Dist. R. 277; 
Re West Side Paper Co. [C. C. A. 3d] 162 Fed. 110, 89 C. C. A. 
110, 15 Ann. Cas. 384; Re Keith-Gara Co. [C. C. A. 3d] 213 Fed. 
450, 130 C. C. A. 96; Re Kuhn Co. [C. C. A. 3d] 225 Fed. 15, 140 
C. C. A. 473 ; Re Hayward, 130 Fed. 720) ; and, although the distraint 
gave no lien, the statute would hâve preferred the claim over the ex- 
écution creditors in distributing the proceeds of the sherifï's sale. On 
April 15 the District Court restrained the exécution creditors and the 
landlords, preserving such claims as they might respectively hâve upon 

^=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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the fund to be realized f rom the sale of the goods, and directed the sale 
to be made by a receiver. About $4,000 was thus obtained, and after- 
ward the receiver collected book accounts amounting to about $1,000. 
When thèse two funds came to be distributed by the référée, their 
respective totals were reduced by allowances now undisputed to about 
$2,300 and $800. To thèse balances there were three classes of claim- 
ants — wage-earners, the landlords, and gênerai creditors — and the 
référée distributed the money in accordance with the following para- 
graph from his opinion: 

"We now hâve two funds for distribution, the flrst or landlords' fund, 
amounting to $2,297.21, and the second or book aecount fund, amounting to 
$802.04. As against thèse two funds tlle claims of the wage-earners hâve 
priority. The landlords contend that they should be paid in full out of tho 
assets of the estate before the payment of any of the wage claims ; the 
trustée in bankruptcy maintains that inasmuch as the claims for wages are 
entitled to priority over the landlords' claim, both under the law of Pennsyl- 
vania and under the Bankruptcy Law, the assets of the estate not subject to 
the bankrupt's (landlords'?) claim should not be solely chargeable wlth the 
payment of the claims for wages, but that the same should be apportioned as 
against the two funds now in the hands of the trustée, who bas succeeded the 
receiver as the custodian of the assets. I am of the opinion that the conten- 
tion of the trustée is sound, and that distribution should be made accordingly. 
The claims for wages certainly hâve priority over the claim of the landlords. 
Had the assets been sold by the sheriflf, the wages would liave been paid out 
of the fund in his hands prier to any payment to the landlords. The land- 
lords' levy at the time vi^hen the goods were in the hands of the sherlfC gave 
them no lien, and secured to them no priority whicli would now entitle them 
to rights higher than those of the wage claimants. The fund to which they 
must look for payment of their claim as a claim entitled to priority of pay- 
ment out of the bankrupt's assets Is also subject to the priority claim of the 
wage-earners, and the latter are first in the order of priority. It is true 
that the other assets of the bankrupt estate, to wit, the fund realized from 
the collection of the book accounts, are also subject to the priority claim of the 
wage-earners, and are not subject to the priority claim of the landlords, but 
under the facts as above it would be manifestly inéquitable to charge Oie 
wage claims against the book accounts and discharge the fuud realized from 
the tangible assets entirely from their payment. "* "* ■* I am disposed, 
therefore, to apply the same method of apportionment in this instance as in 
the apportionment of the costs, etc. The amount of the wage claims is 
$1,559.20, and should be paid out of the two funds in the following proportion : 

As against the landlords' fund being the balance of $2,297.21 

Deduct three-fourths of the claim of wages, amounting to 1,169.46 

Leaving a net balance on aecount of landlords' fund of $1,127.75 

As against the balance of the fund from book accounts as above. .$802.04 
Deduct one-fourth of the amount of the wage claims, amounting to 389.83 

Leaving a net balance of the book aecount fund of $412.21" 

[2] This net balance of $412.21 was awarded to the gênerai credi- 
tors, among whom the landlords were allowed to participate on the 
basis of the amount of their claim still unpaid. They complain of 
the referee's plan of distribution, and contend that the whole of the 
two funds should hâve been divided among the wage-earners and 
themselves — the book accounts going to the wage-earners (whose 
claim is paramount upon both funds), and the other fund going then 
to the balance of the wage claims, and af terward to the claim for rent. 
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In my opinion this position is correct. The wage-earners are pre- 
ferred on both funds, while the landlords are preferred to the gên- 
erai creditors, but preferred on the larger fund only. As the rent 
and the wages are sufificient to exhaust both funds, the only question 
to be decided by the référée was how the funds should be marshaled 
between thèse two classes. Hère I think the rule is well-settled : The 
wages had a paramount lien on two funds, while the claim of the rent 
could only be paid out of one; equitably, therefore, the wages must 
first exhaust the bock accounts, and take the balance only out of the 
other fund. On what was left, the rent was the first claim under the 
Pennsylvania statute, and as this claim was larger than the remainder 
nothing could be awarded to other creditors. 

The referee's order of June 4, 1914, is reversed, and distribution 
is hereby directed in accordance with this opinion. 



Ex parte THURSTON. 

(District Court, W. D. Washington, N. 0. January 6, 1916.) 

No. 3128. 

1. Cbiminai, Law <©=>099(1) — Commitment — Wakeant — ^Necessitt — Réten- 

tion or Pbisonee. 

Where petitioner was dellvered by the tJnlted States marshal, as di- 
rected In the order of sentence, to the United States penitenttary In 
which he was sentenced to be confined, and a certlfled copy of the order 
and record of the conviction was delivered to the warden, the prisoner 
was properly retalned, though no warrant or mlttimus was delivered. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. f§ 2550, 
2553 ; Dec. Dig. <ê=999(1).] 

2. Habeas Corpus <S=>30(3) — Conviction — Sentence. 

Where the crime for which accused was convlcted, and ail the proceed- 
Ings thereon, through trial and verdict up to the conviction and sentence, 
appear of record, the fact that the Judgment of sentence merely sentenced 
accused to imprisonment In a fédéral penitentiary, but did not recite the 
crime of whlch he was committed, wlU not warrant his release on habeas 
eorijus, for the whole record, taken together, showed the crime. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 25; Dec. 
Dig. ©=30(3).] 

At Law. In the matter of the pétition of Thomas L, Thurston 
for writ of habeas corpus. Writ denied. 

J. Henry Denning, of Seattle, Wash., for petitioner. 

Clay Allen, U. S. Dist. Atty., of Seattle, Wash., for government 

NETERER, District Judge. Petitioner was indicted in the District 
Court for the District of the Territory of Alaska, Fourth Judicial 
District, for violation of section 195 of the Criminal Code (Act March 
4, 1909, c. 321, 35 Stat. 1125 [Comp. St. 1913, § 10365]), was arraigned, 
pleaded not guilty, and upon trial before a jury was found guilty 
as charged in the indictment. The défendant was sentenced to one 
year and three months imprisonment in the fédéral prison at McNeil 

€=3For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digesta & Indexes 
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Island, in this district. He has filed his pétition for a writ of hafeas 
corpus, alleging that he is unlawfully restrained of his liberty by the 
warden of the prison, and prays that he be released and discharged. 
He claims: First, that no commitment was issued upon which he 
can be legally held (section 1028, Revised Statntes U. S. [Comp. St. 
1913, § 1694]) ; and, second, that no judgment was entered upon which 
he could be legally sentenced. 

[1] The first objection is answered by the Suprême Court, in Re 
Wilson, 114 U. S. 417, 5 Sup. Ct. 935, 29 L. Ed. 89, in which the 
court held that a certified copy of the record of sentence to imprison- 
ment is sufficient to authorize the rétention of the prisoner without 
any warrant or mittimus. In the instant case the United States mar- 
shal was directed in the order of sentence to take the prisoner in 
custody and deliver him to the United States penitentiary at McNeil 
Island, in which he was sentenced to be confined for the time given, 
and a certified copy of the order and record of conviction was de- 
livered to the warden of the prison. 

[2] The second objection is disposed of by the Suprême Court in 
Pointer v. U. S., 151 U. S. 396, 14 Sup. Ct. 410, 38 L. Ed. 208, which 
holding was followed in Sandy White v. U. S., 164 U. S. 100, 17 
Sup. Ct. 38, 41 L. Ed. 365. The spécifie objection of the petitioner is 
that the order of sentence does not state the offense of which he was 
convicted or that he was guilty of any crime. Judgment entered re- 
cites as follows : 

"And the court havlng askod the défendants and oach of them if 'there was 
any reason or cause why judgment shoiild not be pronouncod, and it appearing 
to the court that no reasonable cause exists why judgment should not be 
pronounced: Now, therefore, it is the judgment of tlie law and the sentence of 
tliis court that the défendant, Thomas L. Thurston, be confined in the United 
States Penitentiary at McNeil Island for a period of one ycar ar ' throe 
months, and that he be committed to the TJnited States marshal for the i''ourtli 
division, territory of Alaska, for the exécution of tliis sentence, and said mar- 
shal is hereby ordered to take said défendant, Thomas L. Thurston, in custody 
and deliver him to the United States penitentiary at McNeil Islaud, state of 
Washington, as in this judgment provided." 

This judgment is certified by the clerk of the court. From the facts 
as disclosed by the record in this case, it is clear that the crime for 
which the prisoner was indicted, and ail the proccedings thereon 
through trial and verdict up to conviction and sentence, fully appear 
in the record, and ail parts of the record must be considered to- 
gether, and, if a deficiency in one place can be made up by giving 
effect to other portions of the record, it must be donc (1 Bishop, Crim- 
inal Procédure, §§ 1347, 13-^8; Pointer v. U. S., supra), and the fail- 
ure in tlie sentence to nanie the crime for which the prisoner is sen- 
tenced is not fatal, where this is supplicd by référence to other parts 
of the record of the trial (Pointer v. U. S., supra), and this manifest- 
ly appears from the record in this case. 

The pétition for writ will be denied. 
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GOLD HTJXTER MINING & SMELTING CO. v. JOHNSON. 

(Circuit Court of Appeals, Ninth Circuit. July 3, 191C.) 
No. 2667. 

1. Master and Servant ©=^118(1) — Injuries to Servant — Saee Place of 

Work. 

Where miners wei'e required to use ladders going tlirougli tunnels to 
tlie levels on which they worlced, it is tlie duty of the mine opemtor to 
use reasonable care in furnishing and keeping the ladders in a safe con- 
dition, so tliat the miners mlght reach tlieir place of work. 

[Ed. Note.- — For other cases, see Master and Servant, Cent. Dig. § 209 ; 
Dec. Dig. ©=>118(1).] 

2. Master and Servant <S=3l27 — Injuries to Servant — Duties of Servant. 

A miner, whose duties consisted of drilling, is not required to repair 
ladders necessary to enable him to reach the level on which he worked. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 252 ; 
Dec. Dig. ©==127.] 

3. Master and Servant iS=32S9(16) — Injuries to Servant — .Jury Question. 

Whether a miner, injured while walking on tlie lagging in a manway 
leading from one level to the other, was guilty of choosing the uiost 
dangerous way merely for his own convenience, instead of using other 
vvays, held under the évidence for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1107 ; 
Dec. Dig. cg=>2S9(16).] 

4. Trial (S=>1.S9(1), 140(1) — ^Provixce of Court and Jury — Credibility of 

WlTNESSES. 

The credibility of witnesses and the weight of their testimony is for 
the jury. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 332, 333, 334, 338- 
341; Dec. Dig. ©=139(1), 140(1).] 

5. Master and Servant <©=>221(4) — Injuries to Servant — As.slmption oi' 

BiSK. 

Ladders in a manway in a mine leading from one level to another were 
broken, and plaintiff, a miner, was injured while making liis way froiu 
one level to another by walking on Ingging or planks in tho manway. 
He had pointed ont the defect to his boss, and had been assured it would 
be remedied, and was told iu the moantime to use such pilanks. Helà 
that, as it was the only practical way furnlshed, he did not, during the 
intérim, assume the risk of injury from tlie use of such way. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 642 ; 
Dec. Dig. <S^221(4).] 

6. Master and Servant ©=289(34) — Injuries to Servant — Jury Question. 

AVhether a miner was ne.i;ligent in carrying his drill with him as he 
made his way by planks from one level of the mine to the other hcld 
under the evid>3uce for the jury. 

[Ed. Note. — For other cases, see Master and Sor^'ant, Cent. Dig. § 1120 ; 
Dec. Dig. <S=32S9(34).] 

7. Master and Servant ©=>2S8(1.5) — Injuries to Servant — Jury Question. 

What is a reasonable time for a master to uiake needed repairs to a 
ladder used in a mine hcld under the évidence for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1085 ; 
Dec. Dig. <S=>28S(lû).] 

iS=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
233 F.— 54 
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8. Masteb and Servait ®=3289(15)— Injueies to Servant — Jury Question. 

Whethei" the (langer of uslng plaiiks lu a manway in a mine in place 
of the ladder, whicli had been brokeu, was so obvions tliat the miner 
was guilty of eontributory négligence, though repairs had been prom- 
ised, held for tlie jury. 

[Ed. Xote. — For other cases, see Master and Servant, Cent. Dig. § 1106 ; 
Dec. Dig. €=289(15).] 

9. Trial (§=260(8) — Instructions — ^Kefusal. 

Wliere, in a servant's action, the jury were eharged that lie assumed 
the rlsk of injury froni dangerous conditions in his place of work, un- 
less he continued work In reliance on a promise of repairs, the refusai 
of an additional instruction that the servant assumed such risks was 
not error ; it being covered by the one given. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 657; Dec. Dig. 
■S=>260(8).] 

10. Trial <S=»252(1) — Instructions — Errors. 

In a servant's action, where assumption of risk was relied on It is 
not Improper for the court, In explaining the matter to the jury, to 11- 
lustrate the doctrine by références to more simple employinents and the 
most simple appliances. 

[Ed. Note.— For other cases, see Triai, Cent. Dig. §§ 596, 612; Dec. 
Dig. <©=>252(1).] 

In Error to the District Court of the United States for the North- 
ern Division of the District of Idaho; Frank S. Dietrich, Judge. 

Action by Edward Johnson against the Gold Hunter Mining & 
Smehing Company. There was a jiidgment for plaintiff, and défend- 
ant brings error, Affirmed. 

James A. Wayne, of Wallace, Idaho, and J. F. Ailshie, of Cœur 
d'Alêne, Idaho, for plaintiff in error. 

Walter H. Hanson, of Wallace, Idaho, and John P. Gray, of Cœur 
d'Alêne, Idaho, for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Edward Johnson, défendant in error hère, 
but who, for conveniçnce, will be called the plaintiff, recovered verdict 
and judgment against the Gold Hunter Mining '& Smelting Company, 
plaintiff in error hère, but who will be called the défendant, for in- 
juries received while he was working in the defendant's mine in 
Shoshone county, Idaho, on October 17, 1914. Writ of error is 
brought by the défendant company. 

Plaintiff was a machine man on the night shift on the 400-foot 
level of the mine. He alleged that, finding his drill out of repair, it 
became his duty to take the drill to the level, and along the level to 
the shaft, and thence to the main station in the mine on a higher level, 
and exchange it for another drill ; that in order to reach the shaft he 
had to go down from one floor to another of the 400-foot level ; that 
manways had been provided for reaching the floors above the 400-foot 
level, and that to enable employés to go from the level to the floors 
above ladders were constructed and installed ; that in the stope were 
two manways, one extending from the 400-foot level in the westerly 
end of the stope forward to the third floor, and the other extending 

<g:=jFor oHier cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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from the 400 level toward the easterly end forward to the fourth 
floor ; that the manway in the westerly end of the stope had not been 
extended to the fourth floor, and because of a large chute extending 
from the third floor down to the 400 level, and a slide chute from 
the bottom of the third floor to the fourth floor, which covered the 
width of the floors, and because of the opening at the top of the 
chute on the floor of the third floor, and a large broken floor area, 
plaintiff found it impossible to go from where he was working to the 
manway in the west part of the stope, and the only way to reach the 
400 level was downward in the easterly end of the stope and east 
of the large chute; that the stopes on the floors had been extended 
somewhat easterly from the manway, and the face of the solid ground 
on the east extended somewhat beyond the timbering on the floors ; 
that ordinarily the way to go from the fourth floor down to the 400 
level would be by the manway in the easterly end of the stope; that 
plaintifl^, after taking down his machine, took it to the manway and 
down from the fourth to the third floor by the ladder ; that the ladder 
from the second to the third floor had been broken by a rock fall 
two or three days before, and had not been repaired, and there was 
no way of going by the manway from the third to the second floor 
in the east end of the stope except by way of a plank or lagging 8 
inches in width, which had been laid by the défendant at the easterly 
end of the floor, then walking along the plank from the third floor 
to the face of the stope in an easterly direction, and then back in a 
westerly direction along the slope of the face of the stope to the sec- 
ond floor; that the lagging was inclined downward from the third 
floor toward the face, and was insecure, with no rails or guards ; that 
under the lagging the second floor had not been timbered ont to the 
solid ground, but had an opening from the lagging downward to the 
first floor or solid ground ; that plaintifï, having no other way provided 
by défendant, went along the third floor to the lagging or plank, and 
while walking along the plank, and because of the négligence of the 
défendant in providing such unsafe way, plaintiff either slipped, or 
the lagging turned slightly, throwing plaintifï off and downward 20 
feet to the first floor, wifla the steel drill falling on top of him and 
injuring him; that on the shift before that on which plaintifï was 
hurt plaintiff called the attention of the shift boss to the fact that 
the ladder between the second and third floors was broken and that 
it was necessary to repair it, and that the shift boss promised plaintift' 
that he would cause the same to be repaired and replaced, and would 
speak to the foreman of the mine, and that it would be replaced, and 
gave assurances to plaintiff to that eff ect ; that he told plaintiff to use 
the way which plaintiff was going at the time of his injury until the 
ladder was replaced and the manway repaired; and that plaintiff, re- 
lying upon the promise of the shift boss to repair, continued in the 
employ of the défendant. 

The défendant admitted that by falling from the lagging plaintiff was 
injured, but denied ail charges of négligence or carelessness. Its con- 
tention was that the so-called east manway was not permanent, but 
was built for use of miners to permit them to get to the chute near 
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the east manway to clean the same ; that défendant furnished its em- 
ployés with a safe manway, provided with proper ladders, near the 
west end of the stope, and the only proper way for Johnson to hâve 
descended from the place where^ he was working on the f ourth floor 
to the sill floor on the night he was injured was to use the ladder 
from the east end of the stope irom the fonrth to the third floor, then 
go along the third floor, passing the timber slide, ore chute, and in- 
clined chute, to the west manway, and go down by means of this 
west manway upon the ladders. Défendant also pleaded that it did 
not know of the existence of this plank until after the accident, and 
denied that plaintiff had ever notified the shift boss of the existence 
of the plank, or made any complaint whatever, and further alleged 
that it had provided a rope and windlass in the timber slide for the 
purpose of sending machines up and down between floors, and that 
plaintiff ought to bave used this timber slide in sending down bis 
machine, rather than to bave carried it. Contributory négligence and 
assumption of risk were also pleaded. 

Upon the trial John Holmi, a mucker, working on the 400, or bigh- 
est, level in the stope with Johnson on the night of the accident, de- 
scribed the four floors in the mine, and said that he was standing on 
the muck pile, that there was an ore chute extending through the sec- 
ond and third floors down onto the level, and that there was a slide 
chute diagonally from an old chute to the fourth floor. Holmi said 
that he was mucking ore down the slide chute ; that there was a hole 
in the fourth floor, and that the ore ran down into the ore chute ; that 
the slide chute was not very wide, but was filled up between the posts, 
about 8 f cet long, 4 f eet or less ; that the top of the ore chute was 
open approximately 3 feet across the drift, and that the opening of 
the ore chute extended across the stope of the floor, he thought, the 
whole way ; that there was muck about the opening ; that he saw the 
ladders extending to the third floor ; that the manway on the west side 
extended up to the third floor ; that the ladder between the second 
and third floor on the east side was broken several nights before John- 
son was hurt ; that on the night Johnson was hurt he could not get 
up the ladder, because it was broken to pièces; that there was mu:k 
and rock around it; that on the night of the accident he went to the 
first floor by the ladder, and to the second floor by the ladder, and 
then went over to the face and went up by the lagging from the face 
onto the third floor, and then went up a ladder to the fourth floor ; 
that that was the best way, as the other manway was so dangerous 
a man might kill himself going over the chute ; that between the 
posts and the wall about the slide chute on the night of the accident 
it was full of muck ; that Johnson started to drill holes, and, saying 
he had to get a better machine, took bis machine to go down the 
way Holmi says he (Holmi) had come up ; that the next thing he 
knew was a call from Johnson, who had f allen to the first floor ; and 
that he found Johnson on the first floor with the machine on one 
side of him. Witness said that the plank from the third floor was 
about 6 feet long and 3 inches thick and 8 inches wide ; that there 
was no rope or raihng or guard; that he helped himself down with 
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his hand, and walked along and came to the second floor; that the 
first night he worked there he went from the second floor up to the 
third floor on the ladder, which was afterwards partly brokcn ; that 
he knew there was a vvest manway completed from the siU floor to 
the third floor, but that he never went in that way, except on the 
first night; that on the night Johnson was hurt he coukl hâve gone 
up the west manway to the third floor, but that he coukl not walk 
along the third floor past the sllde chute to the waU near the east- 
erly end of the slope and up that ladder to the fourth floor, because 
tliey had to corne between the posts over the slide and the hole was 
open. Witness then attempted to describe the space between the walls 
or the side of the stope on the third floor and the tim.ber slide, but it is 
difficult to apply his descriptions, because he ref erred to a diagram and 
evidently used his hands to illustrate his meaning. But, as we under- 
stand it, he said there was nothing on one side of the wall, and on 
the other side there was some space down near the bottom — about 8 
inches wide. Witness said that the side or wall of the stope went up- 
ward on a slant ; that the first night he worked there he stooped and 
went sidewise, but passed between the side of the stope or the wall 
of the stope and posts ; that the lagging was 6 feet long, with the 
upper end on a cap, the lower end on a rock edge of the stope, the 
décline being 21/; to 3 feet. 

Johnson, the plaintiff below, after stating that he was 33 years old 
and was an experienced miner, testified that he had worked several 
weeks on the fourth floor on the 400 level ; that Steve Shaw was his 
shift boss; that he started to drill, but that his machine leaked, and 
that, in accordance with the gênerai order of the shift boss, previ- 
ously given, he was taking the machine to the station to get another 
one ; that when he went to work that night he went up the ladder 
on the east end of the stope from the drift to the first floor and out, 
and then up to the second floor ; that the ladder from the second to 
the third floor was broken ; that the plank was there, and the rocks had 
corne down out of the hole through the manway and broken the way ; 
that he went over to the face and walked upon the plank or lagging 
onto the third floor ; that he then went up the ladder to the top floor ; 
that the ladder was partly broken the third night before; that the 
night before the injury the hole was blocked up, and he went up b^y 
the face and the plank; that the only way he could go up was that 
way, because the slide chute was across the stope on the third floor, 
and the men could not corne by the slide chute, because behind it it 
was fiUed up with muck. Johnson, continuing, said : 

"There was a little hole between the porst — the posts was laying straight 
hère (hidicating), but there was a little hole tlown on the bottom of the posts, 
between the ground and tliis post, but that was ail flUed up with muck the 
night before I got hurt alreàdy. I couldu't get by that nohow. I don't see 
no chance to get by." 

He said that Shaw, the shift boss, came up ànd asked him how he 
(Johnson) got up ; that he said to Shaw, "You hâve to go like a rab- 
bit on the timbers hère, but you better get a ladder hère," and that 
Shaw said: 
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"Yes, I get the timber men to put tbe ladder over tliere. ♦ • • You go 
tliat way now, on that plank, so long as the timber men corne up bere. I 
get the timber men up hère as quick as I can, to put that ladder there." > 

Witness said it was the duty of the timber men to put the ladders up ; 
that timber men worked on the night shift at that time. This question 
was then asked : 

"Q. Was there anything else said about ladders? A. Xo; he said he go 
and flx that. He said he give the foreman orders already the day befoi'o ; 
that he sent the ladder in, you know; that he gave orders to make the ladder 
and send in the ladder." 

The ore chute was described by Johnson as made bctween the posts 
and the wall. He said that they had to open up the floors, and then 
the rock broke the floor more, and the whole floor was up, and that the 
sides filled up with muck, about eight inches on the side along the 
wall ; that there was muck on the plank, the muck going over the 
chute on each side ; that the slide chute extended f rom post to post ; 
that the ore chute was open across the drift, with only a narrow plank 
on one side, the other side being broken to the hanging wall; that 
around the top of the ore chute there was rock lying around; that 
there was about eight inches of space on the hanging wall side ; that 
the manway on the west end only came up to the third floor ; that he 
had to use the way he did the night he was hurt the, night before for 
the first time ; that when his machine leaked he took it on his shoulder 
and walked as long as he had roora to walk with the machine on his 
shoulder, and then he took it in his hand when the ground was too 
low and had to bend down and "pack" it in his arms ; that he went on 
the ladder down to the third floor and walked through the third floor 
to the end and walked a little ways on the plank, "and then I don't 
know how it happened : I don't know if that plank turned a little and 
my foot slipped — everything happened so quick that I couldn't tell 
which way it went there." On cross-examination Johnson said that 
he had worked on the second and third floors, and after stoping out 
rock and ore for the height of a floor, they had put in a manway and 
put a ladder in ; that he knew there was a manway to the third floor 
provided with ladders ; that the ladder in the east manway was broken ; 
that he had previously gone up the west manway; that the timber 
slide extended from the sill floor clear to the fourth floor, the fourtli 
floor being filled up with muck; that the timber slide came to the third 
floor and had a hoist apparatus — a hand hoist with a chain for fasten- 
ing to objects, which plaintiff himself had used at times, but that he had 
always carried his drill, which weighed about 75 pounds, on his shoul- 
der ; that the "nipper," who of ten took machines down, had gone hy 
already that night, and that he might hâve had to wait ail night for him 
to come around again and to help him ; that the only way he could go 
was that which he used ; that after the ladder was broken he had been 
over the plank a f ew times in getting steel ; that there were no lights, 
except the candie he used ; that he saw no ladder in the stope. 

On the défense, the shift boss denied that he had any conversation 
with Johnson concerning the broken ladder, denied that Johnson had 
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ever complained to liim of any broken ladder, and said that he did not 
know of the plank which Johnson said he was upon when he f ell ; that 
he was in the fourth and third floors soon after the accident, and there 
was at least 2 feet of space between the wall and ore chute in which 
to walk by the ore chute on the third floor, and that it was not difficult 
to go in that way; that the top of the slide chute was 3 to 31/2 feet 
wide, and the bottom where it goes to the ore chute about 2 feet or a 
Httle more ; that the shde chute was made by Holmi and another man 
two shifts before the accident; that the way for a man to go was the 
west end, where there were ladders to the third floor, then east past 
the timber sHde, and then up a ladder at the east end ; that the timber 
sHde was used to take machines and such things up to the third floor, 
and the men were told to take them up the timber slide ; that it was 
clean about the ladder in the east end, when he was there soon after 
the accident ; that he knew the men had gone by way of the east man- 
way ; that the east manway was to come up to the rock chute on the 
second floor; that the rock chute extended from wall to wall on the 
third floor ; that the slide chute was about 2 feet or more on the third 
floor, and that a man could not get behind the post there; that there 
had been a ladder from the second to the third floor before the acci- 
dent ; that it was partly covered at the top that night, and the manway 
was partly covered. 

Lamberton, the nipper, testified that he went up and back by the 
plank on the night of the accident, but that there were ways on the 
west by which one could go to the third floor, and then by the chute 
to the east, and then up ; that a man could pass the chute with a drill 
in his arms ; and that there was a windlass in the timber chute. 

Another witness, tlie car man, testified that he had been up to the 
fourth floor the night before the accident, and that he got there by going 
up on the west end to the third floor, and then up the ladder at the 
east end to the fourth floor ; that he had built the slide chute with the 
help of Holmi about two nights before the accident ; that it was about 
2Y^ feet wide at the bottom and a foot or more wider at the top ; that 
when he passed it he went on the footwall side and had about 2 feet of 
space on the footwall ; that there was lagging below at the bottom and 
dirt on top ; and that a man could go by with a drill machine. 

Ashland, a practical miner, who worked in the mine after Johnson 
was hurt, testified that he took Johnson's place after the accident, and 
that he found no ladder from the second to the third floor, and climbed 
up on a bench and up on a plank upon the fourth floor ; that he found 
the plank or lagging lying flat on top of the cap and down to the bench 
against the face, with the lower end about a couple of feet below the 
upper end ; that he came down past the slide chute to the west manway, 
and had no trouble to go by the slide chute, as there was over 2 feet 
between the slide chute and the wall of the stope ; that in walking by 
the slide chute he walked on plank and some timbers they put over the 
ore chute ; that there was very little muck or rock — about a foot thick 
on the floor. 

The défendant seeks a reversai: (1) Because the court erred in sub- 
mitting the question of négligence to the jury; (2) because the court 
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refused to instruct as défendant requested in relation to ways by whicli 
plaintiff could hâve walked ; (3) because the court refused to instruct 
as défendant requested with relation to assumption of risk and appré- 
ciation of danger ; (4) because the court erred in referring in its charge 
to the jury to instructions which had been given in a preceding trial ; 
(5) because the court erred in the use of an explanation employed in its 
instruction upon the use by an employé of a defective implement or 
dangerous place; and (6) because the court erred by charging the jury 
in part as f ollows : 

"Tlie plaintifC cannot recover unless tlie defondaut was négligent, and un- 
ies» sucli négligence contrlbuted to or caused the accident." 

[1,2] Adverting to the points 1, 2, 3, and 6: In our judgnient the 
case was one well withln the principle which made it the duty of de- 
fendant to use reasonable care to provide the plaintiff with a safe place 
in which to work, and to inspect the places where plaintifï was work- 
ing, and to keep such places and the entrances thereto in reasonably 
safe condition, and by the indisputable évidence it was no part of the 
work or duty of the complaining servant to repair or replace defective 
or broken ladders, which would enable him to go f rom one place to an- 
other. 

[3, 4] Whether or not plaintiff could reasonably hâve used the west 
manway from the third fioor, and in doing so bave foUowed a way to 
the east manv/ay, yet, merely for bis own convenience, and carelessly, 
chose to use the plankway, involved a considération of ail the évidence 
in the case, and called for fair déductions from the évidence as matters 
of fact and not of law. Référence to the évidence shows that Johnson 
slated that the fioor over tlie ore chute on the third floor was open 
from one wall over to a place within 8 inches of the other wall, and 
that in the 8-inch space muck and rock had accumulated, and that 
thcre was no chance to get through that way vvith bis drill. It is true 
the testimony of the défendant was to the effect that there was little 
or no muck bctween tlie slide chute and the wall, and that there was 
from 2 to 2^4 feet of open passageway between the slide chute and 
the wall. Thèse statements demonstrate serions conflict upon material 
points. There was also a sharp conflict as to vi'hctber Johnson and 
vShaw, the shift boss, had had any conversation concerning the ladder 
from the second to the third floor. Johnson says it was broken, and 
tliat he told Shaw it was broken, while Shav/ says nothing at ail was 
said about the matter. It was for the jury to say v.diicb witness was 
accnrate. Gila Valley Railway Co. v. Hall, 232 U. S. 94, 34 Sup. Ct. 
229, 58 L. Ed. 521. There was also direct contradiction in the évidence 
concerning knowledge by the shift boss of the use o£ the plank at the 
east end of the stope extending from the bench up to the third floor. 
Plaintiff's évidence tended to show that he and Holmi used the plank 
the night before plaintiff vt'as injured, and on the night of the injury, 
and also that Shaw, the shift boss, went up to the fovn-th floor that 
way the night before the accident. On the other hand, Shaw, in effect, 
said that he did not know that there was a plank, such as plaintiff's 
witnesses described, and, if there was, he did not know who put it in. 
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[5, 6] The court, in its instructions, directed the attention of the jury 
to the fact that there was évidence tending to show that there was an- 
other way of going to and coming from the place in the fourth floor 
where Johnson was at work, and, a fier stating to the jury that there 
was a conflict of évidence upon the point, instructed that if the jury 
found tliat going hy tlie rock chute or shde was a reasonably safe way, 
and that plaintiff knevv of its existence, and instead of using it, for his 
cwn convenience, carelessly used the more dangerous way, then he 
could not recover, because his injuries would, upon that assumption, 
be the resuit of his own carelessness in taking a dangerous way, when 
one reasonably safe was open for his use. Undoubtedly the more im- 
médiate, direct cause of the injury to Johnson was the use of the 
plank. The theory of the plaintifï, however, is that the ladder iiaving 
been broken, and having become useless, and having been assured that 
it would be repaired, plaintiff, in the performance of his duty, had to 
take his drill down for repair, and having found the rock chute way 
practically impassable, and having been told to use the plankway, was 
not careless in going that way, and had a right to assume that his em- 
ployer had used reasonable care to make the way it directed him to take 
a safe one. If the défendant was négligent in not furnishing him a 
safe way — and by a safe way we mean, of course, a v^'ay safe, consider- 
ing the dangers normally incident to the hazardous employment plain- 
tiff was engaged in — plaintifif is not to be regarded as having assumed 
the risk from a faulty construction or way that is attributable to his 
employer's lack of proper care, uniess he knew of such defect, or un- 
less it was so plainly observable that -we miist présume he knew of it. 

In Seaboard Air Line v. Plorton, 239 U. S. 595, 36 Sup. Ct. 180, 60 
L. Ed. 458, we hâve one of the latest expressions of the Suprême Court 
upon the law applicable to the assumjnion of risk by an employé who 
uses a defcctive a])pliance under an assurance by his employer that it 
would be repaired: 

"'When the emiilo.vê does Unow of the dofect (firising from the employer'» 
négligence), and (ipiJi'ec'iates the risk that is attribiitaMe to it, then tf he con- 
tinues in the employment, without otj.jertion, or without ohtainiiig from the 
employer or his représentative an assurance tliat the defect will he remedied, 
the enii)lo.v<> assumes the risk, even though it arise out of the master's breach 
of duty. If, however, there be a promise of réparation, then during such 
time as niay be reasonably requtred for its performance, or untll the par- 
tieular time specifled for its performance, the employé, relying ujton the prom- 
ise, does not assume the risU, uniess at least the danger be so imminent that 
no ordinarily prudent man under the circumstances would rely upon such 
promise.' " 

In Southwestern Erewery v. Schmidt, 226 U. S. 162, 33 Sup. Ct. 
68, 57 L. Ed. 170, the Suprême Court said: 

"It is the well-settled law that for a certain time a master may remaln 
llable for a failure to use reasonable care in furnishing a safe place in which 
to work, notwithstanding the servant's appréciation of the danger, if he in- 
duces the servant to keep on by a promise that the source of trouble shall 
be removed." 

For this doctrine the Suprême Court cites its earlîer opinion in 
Hough V. Texas & Pacific Railroad Co., 100 U. S. 213, 25 h. Ed. 
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612. And in the very late case of Chesapeake & Ohio Railway Co. 
V. De Atley, 241 U. S. 310, 36 Sup. Ct. 564, 60 h. Ed. 1016 (May 22„ 
1916), the Suprême Court said: 

"According to our décisions, the SGttled rule Is, not that It Is the duty of 
an employé to exercise care to dlscover extraordinary dangers that may arlse 
from the négligence of the employer or of those for whose conduct the em- 
ployer Is responslble, but that the employé may assume that the employer 
or his agents hâve exercised proper care wlth respect to his safety untll noti- 
fied to the contrary, unless the want of care and the danger aiising from it 
are so obvious that an ordinarily eareful person, under the clrcumstances, 
would observe and appreciate them." 

We agrée with the défendant in its argument that plaintifF could' 
not recover under the facts, unless he brought himself within the ex- 
ception discussed by the Suprême Court, by showing that the défend- 
ant Company assured him it would replace the broken ladder and 
that plaintiff continued his work and used the plankway necessarily 
and in reliance upon such assurance. Regard must be always had ta 
the situation Johnson was in. It was his duty to do his work, and in 
doing it he had to take his drill, which weighed about 75 pounds, to 
another level to be repaired. In effect he says he found one way 
impassable, another out of repair, and that the plankway was the one 
he had been directed by the shift boss to use. He had been over the 
plankway himself before he was hurt, and it was for the jury to say 
whether he was reckless or négligent in taking his drill that way on 
the night he was hurt. Upon this matter the court charged in part as 
f ollows : 

"Suppose that you are convinced, flrst, that at the tlme of the accident an<J 
for a few days prlor thereto the défendant had provlded no reasonably safe 
way for the plaintiff and othera to use in golng to and coming from their 
place of work, I say, suppose you flnd such to be the situation, and, second, 
suppose that the plaintilï was aware of this condition, and, by reason of his 
âge, intelligence, and expérience as a miner, he was able to appreciate the 
périls, then the gênerai principle or rule is that by continulng to use the dan- 
gerous way, or one of the Oangerous ways, so appreciated, heassumed the 
risk of injury; that is, by continulng in the employment, he, in effect, said to 
the défendant that he would not hold it responslble for any accident which 
niight occur from such use. But — and hère is the exception heretofore stated 
In gênerai language — if, under such circumstances, the plaintiff (that Is, Mr. 
Johnson) «illed the dangerous condition to the attention of the défendant'» 
représentative, its shift boss, and the défendant, through the shift boss, there- 
upon promised to remedy the defect or to provide a safe way, and. In reli- 
ance upon such promise, the plaintiff continued to work, and therefore neces- 
sarily used a way of getting to his work or conilng from It which involved a 
measure of péril for a time, not of unreasonable duratlon, and consequently 
suffered injury on account of such unsafe way, then he is not necessarily de- 
barred from recoverlng by the gênerai rule of assumption of risk; that is, 
if tliere was a promise to provide a safe way, it Is for you to say whether 
under ail the circumstances and in view of such promise the plalntiflE was 
wanting in reasonable care in continulng in the employment of the défend- 
ant, and, in the course thereof, using the way which he did use In getting t» 
and from his work." 

In Kane v. Northern Central Railway, 128 U. S. 91, 9 Sup. Ct. 16, 
32 L. Ed. 339, the Suprême Court said : 

"It is undoubtedly the law that an employé is gullty of contributory n^ll- 
geuee, which vvill defeat his rlght to recover for injuries sustalned In the 
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■tourse of Ws employmeiit, wliere such Injuries substantiallj' resulted from 
dangers so obvions and tlireatening tliat a reasonably prudent man, under 
similar circumstances, would bave avoided them if in bis power to do so. 
Ile will be deenied in sucli ease to liave assumed the risks involved in such 
lieedless exposure of liimself to danger. * « * But in deterinining whether 
an employé lias recklessly exposed himself to péril, or failed to exercise the 
(■are for bis Personal safety tliat might reasonably be expected, regard must 
always be had to the exigeneies of his position, indeed, to ail the circum- 
stances of the particular occasion." 

Défendant argues that the complaint made by Johnson to the shift 
boss was insufficient, and that the assurance of the shift boss, if made 
at ail, was not enough to relieve plaintiff of the assumption of risk 
incident to the use of the plank. But if the story of the plaintiff was 
crédible, and the jury has accepted it, in very definite way he called the 
attention of the shift boss to the condition of the ladder, and was told 
by him that it would be renewed, and was given to understand that re- 
newal would be had very soon, and that until it was replaced or re- 
paired the plank was the proper way to get down to the lower floor. 

[7] Défendant urges that the plaintiff assumed the risk by continu- 
ing to work after the expiration of a reasonable time within which 
to replace the ladder between the second and third floors. We believe, 
however, that under the évidence the question of what was a reason- 
able time was one for the jury. Without recapitulating the testimony, 
it is very clear to us that it was not for the court to say that, under ail 
the circumstances, a reasonable time between the assurance to repair 
and the accident had elapsed. In this respect the case is quite unlike 
that of Coulston v. Dover Lumber Co. (Idaho) 154 Pac. 636, cited by 
défendant. 

What we bave said meets to a great extent the argument of the 
défendant that a promise to repair does not relieve the servant of 
assuming the risks incident to the use of instrumentalities of simple 
construction. We must not lose thought of the fact that Johnson had 
not complained of any defect in any tool or instrumentality that he 
was using and which caused his injury. His complaint was that the 
way by which he reached the point where he had to do his work was 
not safe. By ail logical reasoning, the doctrine of promise to repair 
or make a way safe applies. As Judge Taft, in Narramore v. Cleve- 
land, etc., R. Co., 96 Fed. 298, 37 C. C. A. 499, 48 L. R. A. 68, said, 
in referring to the doctrine of assumption of risk, in relation to dan- 
gers which the servant agreed, expressly or impliedly, to assume:" 

"It makes logical that most fréquent exception to the application of doc- 
trine by whicli the employé who notifies his master of a defect in the ma- 
chinery or place of work, and reniains in the service on a promise of repair, 
has a right of action if injury re.sults from the defect while he is waiting for 
the repair of the defect, and has reasonable ground to expect it. * * * 
From the notice and the promise is properly implied the agreement by the 
master that he will assume the risk of injury pending the making of the re- 
pair." 

See Labatt on Master and Servant (2d Ed.) § 1345 ; Highland Bov 
'Gold Mining Co. v. Pouch, 124 Fed. 148, 61 C. C. A. 40; Hermanek 
V. Chicago & N. W. Railway Co., 186 Fed. 142, 108 C. C. A. 254; 
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Rlyhra v. Chicago, M. & P. S. Railway Co., 62 Wasli. 1, 112 Pac. 
939. 

[8] To the contention that the danger in using the plankway was 
so imminent that the assurance of the shift boss cannot aid the plain- 
tiff's case, the answer is that whether plaintiff was guilty of contribu- 
tory neghgence was a question to be answered by the jury under tlie 
f ull instructions which were submitted to them. Again we quote froni 
Seaboard Air Line v. Horton, supra, where the court said: 

"There Is a substantial différence in the attitude of tlie employé towards 
the kiiown dangers aiising out of defects attributalile to the employer's ne;;- 
ligence, dependiiig upon whether there has or has iiot been a promise of re- 
pair. It was elearly expressed in a well-reasoued opinion by the Suprême 
Court of New Jersey (Dowd v. Erie R. K. Co., TO N. J. Law, 451, 455 [57 
Atl. 248, 249]) thus: 'To tlie rule that the servant assumes the obvious risks 
of the employment, an exception is made where the master has promised to 
amend the defect or to make the place safe, and the servant continues the 
work In reliance upon the promise. * * * The master is exempted from 
liability in the case of obvious risks for the reason that the servant, by con- 
tinuing In the employment with knowledge of the danser, évinces a willing- 
ness to incur the risk, and upon the principle "voient! non fit injuria." But 
when the servant shows that he relied upon a promise made to him to rem- 
edy the defect, he négatives the inferenee of willingness to incur the risk.' 
To relieve the employer from responsibility for injuries that may befall the 
employé while remaining at his work in reliance upon a promise of répara- 
tion, there must be something more than knowledge by the employé that dan- 
ger confronts him, or that It is constant. Tlie danger must be imminent— 
immediately threatening — so as to render it elearly imprudent for him to 
confront it, even in the line of duty, pending the promise." 

See Chesapeake & Ohio Ry. Co. v. Proffitt, 241 U. S. 462^ 36 Sup. 
Ct. 620, 60 L. Ed. 1102. 

[9] Point 4 in the assignments of error is based upon the refusai 
of the court to give a requested instruction, substantially as follows: 
An employé who knows and appréciâtes the hazard of his service, and 
the risk which is apparent to ordinary observation, assumes the risk 
incident to the same, and where the defect is as obvious and well 
known to the employé as well as to the employer, the employé as- 
sumes the risks thcreof as one of the ordinary risks of business or 
employment; and if Johnson was found to hâve known that the de- 
fect or danger was one which he knew and appreciated as well as the 
défendant, then it was such a risk as he, as an employé, assumed. 
Careful examination of the charge shows that the court told the jury 
that if an employé, knowing of a dangerous condition, and by reason 
of his âge and intelligence and expérience is able to appreciate the 
péril from such dangerous conditions in the place where he works, 
then the gênerai rule is that he impliedly agrées to take the chance and 
to relieve his employer from responsibility. The jury were again told 
that if the plaintiff, knowing of the dangerous condition complained 
of, went ahead and worked and used a dangerous passageway, he could 
not, under gênerai principles, recover, unless he brought himself within 
the exception to the rule of assumed risk; the exception being a 
promise to remedy the defect, or to provide a safe way, and reliance 
upon such promise. 
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[10] Error is assignée! (5) because the court in its charge to the 
jury by way of illustration stated that if one of the jurors, being a 
farmer, employée! a farmhand and put into his hands an ax or pitch- 
fork with a cracked handle, and the employé knew nothing about it, 
and used the device ignorant of the weakness of the handle, and was 
injured as a conséquence, then the employer is held responsible for his 
négligence in not f urnishing him wiih a reasonably safe device ; but 
if, placing the ax or pitchfork in the hands of his employé, he calls 
bis attention to it, and the employé is able to appreciate, as is the em- 
ployer, the danger of using the pitchfork or ax in that condition, then, 
if he goes on and uses it, he can make no complaint if he suffers in- 
jury, because he impliedly agrées to take the chance. The illustration 
by the court was to make plain to the jury the principle that if the 
plaintiff knew of the dangerous condition of the place, and went ahead 
and worked there and used a dangerous passageway, he could not 
recover, unless, as fully explained, he brought himself within the ex- 
ception to the rule included within the doctrine of assumed risk. We 
cannot see how the illustration could in any possible way préjudice the 
rights of the défendant. 

What we hâve said disposes of the more material points in the case. 
Our conclusion is that the case was properly submitted under correct 
instructions, and that there was no préjudice to defendant's rights. 

Affirmed. 



POLLACK V. MEYEE BROS. DRUG CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. May 4, 1910.) 

No. 145. 

(Per Smith, Circuit Judge.) 

1. BANKRUPTCT ®=>417(4)— PlEADINQ — ApPLIOATTON OP EQTTTTT RtIT,E3. 

A court of bankrnptcy is an equity court, and subject to new equity 
rule 29 (198 Fed. xxvi), abolishing demurrers la equity suits. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. § 871 ; Dec. Dlg. 
«g=>417(4).] 

2. PLEADINO ©=5406(3) DEMtTBBER — WaIVEB BT PtlIADING OVEE. 

The fillng by a bankrupt of an answer to a pétition by croditors to re- 
open the estate was a walver of any error In a prier order overrnling his 
deniurrer, conceding that a demurrer could properly be entertained In 
such case. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dlg. § l.^ôS ; Dec. Dlg. 
©=>406(3) ; Action. Cent. Dig. § 564 ; Replevin, Cent. Dig. § 208.] 

Sanborn, Circuit Judge, dissenting. 

8. Bankruptcy <g=417(4) — Reopening Estate — Hearino Before Référée. 

On the hearing of a pétition to reopen a bankrupt estate, the référée 
may properly take judicial notice of tacts appearlng in his own records 
of the original case. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. | 871; Dea 
Dig. <Ê=»417(4).] 

4=>For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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4. Bankbuptct <g=20(l) — Pbopebtt Passinq to Tbttstee — Fund Held in 

Tbust. 

That a fund in whlch a bankrupt had an Interest was held In trust 
dnring the lîfe of another by a trustée sippointed by a state court dld not 
deprlve the court of bankruptcy of jurlsdlction to admlnlster such In- 
terest subject to the trust. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. ®=20(1).] 

5. Bankeuptct <g=30 — Schedules — Property to be Included. 

Under the form for schedule prescribed by General Orders in Bank- 
ruptcy No. 38 (18 Sup. et. iv), whlch requires a bankrupt to report "prop- 
erty in reversion, remainder, or expectancy," it is his duty to schedule 
any interest he bas in property, real or personal, either in remainder, 
vested or contingent, or in expectancy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 27-29 ; Dec. 
Dig. ®=;iO.] 

Sanborn, Circuit Judge, dlssentlng. 

{Per Trieher, District Juâge.) 

6. Bankruptcy (S=>14?>(10) — Property Passinq io Trustée — Transférable 

Interest. 

Any interest of a bankrupt In property or a fund whlch he could by 
any meaus hâve transferred passes to hls trustée, although it may not 
hâve been subject to seizure on exécution agalnst hlm. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 224; Dec. 
Dig. ®=143(10).] 

7. Bankruptcy <S=>143(1) — Eemaindehs iê=»12 — Peopertt Passing to Trus- 

tée — Vesteb Remainder. 

By decree of a state court a fund was placed in trust, the income to 
be pald to the mother of the bankrupt durlng her natural life, and any 
deflciency in the Ineonie below a sum suffleleiit to glve her a reasonable 
and eoiiifortable living to be made up eut of the principal. On her death 
the remaliiing principal, after paylng expenses of her last lUness and fu- 
neral, was to be equally divided between lier chlldren named, of whom 
bankrupt was one. At the time of the bankruptcy the mother was stUl 
living and the principal of the fund was intact. Held, that bankrupt's 
interest in the fund was a vested remainder, whlch passed to his trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 194, 204; 
Dec. Dig. <©=>143(]); Remalnders, Cent. Dig. § 3; Dec. Dig. <S=>12.] 

Sanborn, Circuit Judge, dissentlng. 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of Missouri; David P. Dyer, Judge. 

In the matter of Joseph Pollack, bankrupt. Pétition by the bankrupt 
to revise an order made on pétition of the Meyer Bros. Drug Company 
and other creditors, reopening the estate. Order affirmed. 

Benj. J. Klene, of St. Louis, Mo., and Charles B. Selby, of Oklahoma 
City, 0kl., for petitioner. 

Anthony F. Ittner, of St. Louis, Mo., for respondents. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

SMITH, Circuit Judge. The petitioner, Joseph Pollack, on July 1, 
1907, was, on his voluntary pétition, adjudged a bankrupt by the Dis- 
trict Court of the United States for the Eastern District of Missouri. 

€=3For other cases see same toplc & KEY-NUMBER In ail Key-Numb«red Digesta & Indexée 
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A trustée was appointée!, who took possession of the bankrupt's prop- 
erty as scheduled and converted it into cash and paid nearly 16 per 
cent, upon the claims proved and allovved. Among the claims so al- 
lowed were claims in favor of ail the respondents. The estate was 
closed and the trustée discharged on June 2, 1908, and on September 
14, 1908, the bankrupt was granted his final discharge. On September 
24, 1913, the respondent filed a pétition to reopen the matter, alleging 
that at the time of the bankruptcy the bankrupt had an interest in a 
one-ninth share in a trust fund of $18,000; that he failed to schedule 
said property, and the same was fraudulently concealed by the bank- 
rupt, and the respondents failed to discover the facts until within a 
few days of the filing of the présent application to reopen the bankrupt 
estate, and asking also that an injunction issue against the St. Louis 
Union Trust Company of St. Louis, Mo., trustée, restraining it from 
paying over to the said Joseph Pollack the interest in the said trust 
fund, or any part thereof, or in any other matter deposited or held in 
trust for the said Joseph Pollack, pending the further order of court. 
The court on the same day ordered the matter ref erred to Hon. Walter 
D. Coles, a référée in bankruptcy, with full power to reopen the said 
bankruptcy estate. The référée issued an order to Joseph Pollack and 
to the St. Louis Union Trust Company to appear and show cause why 
the orders prayed should not be granted. The petitioner appeared, and 
filed on October 6, 1913, a demurrer to the pétition of the respondents 
which was overruled. He then filed a return and answer to the pend- 
ing application, to which respondents filed reply. The case was heard 
upon the issues and the référée made the f ollowing order : 

That he "doth find that the bankrupt, Joseph Pollack, at the time ho 
filed his pétition in bankruptcy, and was adjudlcated a bankrupt, to wit, 
on July 1, 1907, had a vested title and interest, subject to the life estate 
therein of his mother, one Mary Pollack, in a certain trust fund held by 
the St. Louis Union Trust Company as trustée under a deeree rendered by 
the circuit court of the city of St. Louis, state of Missouri, in the case of 
'Mary Pollack, Plaintiff, v. Phillip Pollack, Joseph Pollack, et al., Défendants' ;, 
that said trust fund amounted to the sum of approximately $18,000, and that 
the said bankrupt was entitled, and is now entitled, to a one-ninth interest 
in said fund; that said bankrupt, at the time he filed his pétition in bank- 
ruptcy, and was adjudlcated a bankrupt, failed to schedule his interest in 
said trust fund, but knowingly and fraudulently concealed his interest therein 
from his creditors and his trustée in bankruptcy, for the purpose of prevent- 
ing the said fund from being administered by his trustée under said bank- 
ruptcy; that the existence of said trust fund was not known to the trustée 
in bankruptcy of said bankrupt, or to his creditors, while the bankrupt es- 
tate was under administration in bankruptcy, and that said fund was not ad- 
ministered in the bankruptcy proceedings, and that knowledge of the ex- 
istence of said trust fund was not acquired by the petitloners herein until 
sTiortly before the filing of their pétition. The référée further finds that the 
interest of Mary Pollack, the mother of the bankrupt, in the trust fund before 
mentioned, bas terminated by her death, and that the bankrupt's interest in 
said fund now amounts to approximately $2,000, and that the St. Louis Union 
Trust Company, trustée, is about to iMiy over to the bankrupt his interest lu 
said fund. The référée further finds that the creditors of the bankrupt are 
entitled to hâve the bankrupt's Interest in said trust fund administered in 
this bankruptcy proceeding, and the référée accordingly orders that the admin- 
istration of the bankrupt estate of Joseph Pollack be, and the same is, hereby 
reopened for the purpose of admlnistering the trust fund aforesaid, and for 
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any other proper and appropriate purpose ; and it Is f urther ordered tliat, un- 
tll the further order of the référée, the St. Louis Union Trust Company, trus- 
tée, be, and it is, hereby restrained and enjoined from paying over to the 
bankrupt, Josepli Pollacli, or In any other vvay disposing of the interest of 
said Joseph l'ollack in and to the trust fund held by said trustée under the 
deeree of the circuit court of the city of St. Louis entered in the case of 'Mary 
Pollack, Plaintiff, v. Plilllip Pollacli, Joseph PoUack, et al.. Défendants' ; and 
it is further ordered that a meeting of the creditors of said Joseph Pollack, 
bankrupt, be held at the office of the référée on December 2, 1913, at 11 
o'clock in the forenoon, for the purpose of appointiug a trustée and trans- 
actiug such other business as may properly corne before such meeting, and 
that due notice of said meeting be glven to the creditors of said bankrupt as 
required by law." 

Thereupon the bankrupt filed a pétition for tlie revievv of said order 
by the United States District Court. The District Court upon hearing 
said appHcation ordered: 

"That the flnding and order of the référée reopening said estate be and 
the same are in ail things hereby approved and conflrmed, a,nd that the péti- 
tion of said bankrupt for a review of the same be and the same is hereby de- 
iiied and dlsmissed on the merits." 

And this is a proceeding to revise the said order of the District Court. 
This was not an appHcation to set aside the order of discharge under 
B_ankr. Act July 1, 1898, c. 541, § 15, 30 Stat. 550 (Comp. St. 1913, § 
9599), but was an application to reopen the estate under section 2, and 
particularly subdivision 8 thereof , which is as follows : 

The courts of bankruptcy are hereby invested with such jurisdiction at law 
and in equity as will enable them to — 

"(8) Close estâtes, whenever it appears that they hâve been fully adminis- 
tered, by approving the final accounts and discliarging the trustées, and re- 
open them whenever it appears they were closed before being fully admlnis- 
tered." Comp. St. 1013, § 9586. 

[1,2] The first point made hère is that the référée erred in overrul- 
ing the demurrer to the application to reopen the bankruptcy case. The 
court of bankruptcy is an equity court (section 2 of the Bankruptcy 
Act), and demurrers in such cases were abolished by rule 29 of the new 
equity rules, which became effective February 1, 1913, and this demur- 
rer was not filed until October 6, 1913. It could hâve been well over- 
ruled on this ground. After the demurrer was overruled the bankrupt 
pleaded over in an answer which covers four pages of the printed rec- 
ord. Such action upon bis part was a waiver of any error in the rul- 
ing on demurrer. Eau Claire National Bank v. Jackman, 204 U. S. 
522, 535, 27 Sup. Ct. 391, 51 L. Ed. 596; Campbell v. Haverhill, 155 
U. S. 610, 612, 15 Sup. Ct. 217, 39 L. Ed. 280; Stanton v. Embry, 
Adm'r, 93 U. S. 548, 553, 23 L. Ed. 983 ; Marshall v. Vicksburg, 15 
Wall. 146, 149, 21 L. Ed. 121 ; Railroad Co. v. Harris, 12 Wall. 65, 84, 
20 L. Ed. 354; Campbell v. Wilcox, 10 Wall. 421, 423, 19 L. Ed. 973 ; 
Watkins v. United States, 9 Wall. 759, 761, 19 L. Ed. 820; Young v. 
Martin, 8 Wall. 354, 357, 19 L. Ed. 418; Aurora City v. West, 7 Wall. 
?>2, 92, 19 L. Ed. 42 ; Bell v. Railroad Co., 4 Wall. 598, 602, 18 L- Ed. 
338 ; Clearwater v. Meredith, 1 Wall. 25, 42, 17 L. Ed. 604 ; United 
States V. Boyd, 5 How. 29, 50, 12 L. Ed. 36; Evans v. Gee, U Pet. 80, 
85, 9 L. Ed. 639. But as Judge SANBORN, who dissents from this 
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opinion, thinks the pétition stated a cause of action, and there was no 
error in overruling the demurrer, we will not consider this question 
further. 

[3] Complaint is made that the référée took judicial notice of what 
the record showed in the original bankruptcy case. That was before 
the same référée, and there was certainly no error in his considering 
anything that appeared in tlie record in that case, as that was the same 
case in which the application was pending. The motion to strike parts 
of the report of the référée in the District Court was therefore without 
merit, and properly disregarded by the District Court. 

It appears that prior to and in February, 1899, there was pending in 
the circuit court of the city of St. Louis a case entitled "Mary Pollack 
V. Phillip Pollack, Samuel Winter, Henry Pollack, Joseph Pollack, 
St. Louis Safe Deposit & Savings Bank, Charles Pollack, Âlartin Pol- 
lack, Hannah Goodman, Lotta Hart, Harrietta Freefîeld, and Lilly 
Drukker" ; that in said action a decree was entered on March 6, 1899, 
that the court — 

"doth find, that the ten (10) bonds of one thousand dollars each with coupons 
attaclied, issued by the city of GreenvlUe, Texas, and the cashler's check is- 
sued by the St. Louis National Bank, dated December 7, 1896, for the sum 
of eight thousand dollars, payable on demand to the order of Phillip Pollack 
and by hlm Indorsed in blank, mentloned In the pleadings, together consti- 
tute the capital of a trust fund whleh was on June 1, 1891, set aside and 
appointed by the défendant Phillip Pollack upon the folio wing express trusts: 
The entire annual income and increase of sald trust fund was appointed and 
appropriated by said Phillip Pollack to the use and for the support of his 
mother, the plaintifif, Mary Pollack, for the terni and period of her natural 
life. The capital of said trust fund remaining at the death of said Mary 
Pollack was appointed and appropriated by said Phillip Pollack to be divided 
and distributed to Harrietta Freefleld, Lilly Drukker, Hannah Goodman, 
Lotta Hart, Martin Pollack, Phillip Pollack, Henry Pollack, Charles Pollack, 
and Joseph Pollack, the chlldren of the said Mary Pollack, in equal shares, 
and in fuU title discharge of said trust. And the court doth further find: 
That said trust was upon the further condition that the said Mary Pollack 
should reçoive a reasonable and comfortable support from said fund, and 
that if the necessity should arlse, and the income at any time prove to be In- 
suffleient, that tlien resort might be had to the capital of said trust fund to 
supply such deficlency. That said trust fund was at the commenoement of 
this suit, and is now, deposited In a safe deposit box in the vault of the de- 
fendant the St. Louis Safe Deposit & Savings Bank in the names of défend- 
ants Phillip Pollack, Samuel Winter, Henry Pollack, and Joseph PoUacE as 
trustées for plalntiff, and custodians of said box, and Its contents. That 
from June 1, 1891, to December 7, 1896, ail the income of said trust fund was 
collected by the défendant Phillip Pollack, and bas been fully and faithfully 
paid over and accounted for by him to the plalntiff, Mary Pollack, the bene- 
fleiary thereof, according to the terms and requirements of said trust. That 
from and after December 7, 1896, différences and disagreements arose among 
said trustées in regard to the management and Investment of said trust fund, 
so that they were no longer able, and are not now able, to act in harmony in 
carrying out the purposes of said trust, and that their removal from their 
olBce as trustées has become necessary. The court further finds that the 
United States bond for the sum of one hundred dollars, with coupons at- 
tachée, now in said safe deposit box, is not a part of the capital of said trust 
fund, but belongs to the plalntiff, Mary Pollack, and that the other papers, 
receipts, and vouchers now in said safe deposit box belong to the défendant 
Phillip Pollack. The court further finds from the évidence that the plaln- 
tiff, Mary Pollack, has failed in establishing the right and title clajmed by 
233 F.— 55 
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her to the possession of said fund as her absolute property, and that she Is 
not entitled to the relief prayed for in her amended pétition. 

"It is tlierefore ordered, adjudged, and decreed by the court: That said 
trust in said capital fund of eighteen thousand dollars, and the income thereof , 
be established and confirmed for the uses, to the persons, and upon the terms 
hereinabove found and declared. That the défendants Philllp Pollack, Samuel 
Winter, Henry Pollack, and Joseph Pollack be dlscharged and removed from 
their offices as trustées of said fund andshall recover nothing for thelr serv- 
ices as trustées. That the St. Louis Trust Company be and is hereby ap- 
pointed sole trustée of said trust, to take possession of and hold said trust 
under the direction of thls court, and to préserve, ma nage, invest, reinvest, 
collect, account for, and pay over the income and principal thereof at the 
times, to the persons, and in the proportions provided for in this decree. That 
the défendant the St Louis Safe Deposit & Savings Bank and the said Phillip 
Pollack, Samuel Winter, Henry Pollack, and Joseph Pollack are ordered and 
directed, upon demand of the St. Louis Trust Company, to permit said trus- 
tée to open said safe deposit box, and to take possession of ail the contents 
thereof. That said St. Louis Trust Company, after taking possession of said 
property as trustée, shall deliver to the plaintilï, Mary Pollack, upon de- 
mand, the United States bond for one hundred dollars, with its coupons at- 
tached, taking her receipt therefor, and shall deliver to the défendant Phillip 
Pollack, on demand, the other papers, reeeipts, and vouchers found in said 
box, taking his receipt therefor. That said St. Louis Trust Company, as trus- 
tée, shall take into its possession and hold the ten bonds, for one thousand 
dollars each, with coupons attached, issued by the city of Greenville, Texas, 
together with said cashier's check for elght thousand dollars, as the princl- 
pal of said trust fund. That said trustée shall collect and invest and keep 
invested said sum of eight thousand dollars upon good security, and shall col- 
lect and pay over to the plaintifE, Mary Pollack, taking her receipt therefor, 
the entire net income from said bonds and money, in monthly installments of 
not less than seventy-flve dollars each, payable on the flrst day of each cal- 
endar month, as long as she shall live. If at any time the net income from 
sa^d trust fund shall be insufficient to pay said monthly payments as they 
fall due, then said trustée may take from and pay over to said Mary Pollack 
such sum from the principal fund as may be necessary to make up the de- 
fidency of the income. The court reserves the right upon motion in this cause 
of the plaintiffi or of the trustée from time to time to order the payment of 
such further sums to plaintilï out of the principal of said trust estate as the 
court may deem necessary to pay for plalntiff's necessaries, maintenance, and 
support, and such order shall be made upon such notice to the parties inter- 
ested in the fund as the court may requlre. Upon the death of the said Mary 
Pollack said trustée is ordered and directed to pay the expenses of her last 
illness and funeral, and to also expend a reasonable sum, not exceeding two 
hundred dollars, for a monument at her grave, and is then ordered and di- 
rected to pay over the balance of the principal fund, and unexpended income, 
if any, to the défendants Phillip Pollack, Henry Pollack, Joseph Pollack, 
Charles Pollack, Martin Pollack, Hannah Goodman, Lotta Hart, Harrletta 
Freefleld, and Lilly Drukker, or their helrs or légal représentatives, in equal 
shares, dlscharged of this trust, and said trustée may sell any securities on 
hand for such purpose." 

Subséquent to that decree, and before the filing of the application 
to reopen this case, the said Mary Pollack departed this life. It will 
be observed that in the decree — 

"the court further flnds from the évidence that the plaintiff, Mary Pollack, 
has falled In establishing the right and title claimed by her to the possession 
of said fund as her absolute property, and that she Is not entitled to the re- 
lief prayed for in her amended pétition." 

In Mr. Pollack's schedules filed with his pétition in voluntary bank- 
ruptcy he did not enumerate any interest in the trust funds referred 
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to in the state court case, and if such interest should hâve been re- 
ported the failure to report it was a concealment, and as it appears 
that at least a portion of the respondents had never heard of his hav- 
ing any interest under the decree until a few days before their applica- 
tion was made to reopen the case, the action of the court below should 
be sustained ; that is, the sole question is whether he had such interest 
in the trust fund as should hâve been scheduled by him. 

[4] It is strenuously contended that the property was in custodia 
legis. As already stated a bankruptcy court is a court of equity. The 
fact that this property could not be reached by exécution has no force, 
as the court in which the proceeding was pending is clothed with full 
equity powers. It may for the purposes of this case be conceded 
that a bankruptcy court would not, under the circumstances, hâve in- 
terfered with the possession of the state court of the property until 
it had disposed of the trust under which it was held ; but when the 
court which had obtained possession had completed the exécution of 
its powers the bankruptcy court was entitled to the possession of the 
balance undisposed of. Carling v. Seymour Lumber Co., 51 C. C. A. 
1, 113 Fed. 483. The writ of certiorari was denied in this case by the 
Suprême Court May 5, 1902. 186 U. S. 484, 22 Sup. Ct. 943, 46 L. 
Ed. 1261 ; In re English, 62 C. C. A. 572, 127 Fed. 940. 

[S] There has been elaborate discussion as to whether the interest 
of PoUack, the bankrupt, in this fund, was a vested or a contingent 
remainder. Some confusion exists from the attempt to apply légal 
terms having their primary application to real estate to personal prop- 
erty. 

"The term 'estate' is properly applicable only to real proi>ert.v. * ♦ * 
While, however, the term 'estate,' in its original and proper use, applies only 
to real property, it is frequently employed to designate personal property." 
Smith on Personal Property, 24 and 25. "Coutrary to the an^ient common- 
law doctrine, it is now well established that there may be an interest la ex- 
pectaney in personal property." Id. 27. 

But the order as to the schedules is that the bankrupt must report 
property in reversion, remainder, or expectancy. The form does not 
distinguish between vested and contingent remainders, but it requires 
the listing of an interest in both realty and personalty in remainder or 
in expectancy. 

November 28, 1898, the Suprême Court adopted the General Orders 
and Forms in Bankruptcy. 172 U. S. 653, 18 Sup. Ct. iv. By General 
Order No. 38 the forms were especially adopted. By form 3, schedule 
B (4), headed "Property in Reversion, Remainder or Expectancy," 
the bankrupt is required to report such property. What was meant by 
the word "expectancy," and does it include the property hère in ques- 
tion? In Pearsall v. Great Northern Railway Co., 161 U. S. 646, 
on page 673, 16 Sup. Ct. 705, on page 713 (40 L. Ed. 838), the Su- 
prême Court had said : 

"A vested right is defined by Fearne, In hls work upon Contingent Re- 
mainders, as 'an immédiate flxed right of présent or future enjoyment,' and 
by Chancellor Kent as 'an immédiate right of présent enjoyment, or à prés- 
ent flxed right of future enjoyment.' 4 Kent, Com. 202. It Is said by Mr. 
Justice Cooley that 'rights are vested, in contradistinction to being expectant 
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or contingent. They are vested wlien tbe riglit to enjoyment, présent or pro- 
spective, bas become tbe property of some particiilar person or persons as 
a présent interest. Tliey are expectant when they dépend upon tbe continued 
existence of tbe présent condition of tbings until tbe bappening of some fu- 
ture event. They are contingent, when, they are only to come into existence 
on an event or condition wbicb may not bappen or be performed until some 
otber event may prevent their vesting.' Principles of Const. I/aw, 332." 

Eight of the Suprême Judges who rendered that décision were still 
on the Suprême bench when General Orders in Bankruptcy were 
promulgated. The only change in the court was the appointment of 
Mr. Justice McKenna in lieu of Mr. Justice Field. It is scarcely with- 
in the range of possibility that ail the eight Judges who concurred or 
dissented in Pearsall v. Great Northern Railway, and least of ail that 
Mr. Justice Brown, who wrote the opinion of the court, had, when 
they used the word "expectancy" in the General Orders and Forms, 
forgotten what they said in the Pearsall Case as to its meaning. It 
is not unusual to require a report of property which cannot be utilized 
by the trustée. For example, a bankrupt is required to report ail the 
property which he claims is exempt, although ail that can be done 
with it is to set it off to him. Again, he is required to report what 
portion of the bankrupt estate has passed under assignment for benefit 
of creditors, although, if it was more than four months before the 
bankruptcy, it cannot be recovered by the trustée. Other provisions 
might be cited, but this is sufficient for our purpose. In other words, 
the rule requires the reporting of much property that may or may not 
be held by the trustée that the courts may détermine its liability for 
the payment of debts. Such détermination is a part of the adminis- 
tration of the estate. Bearing this in mind, the rules required the 
bankrupt to report any interest he had in remainder, vested or con- 
tingent, or in expectancy, and that he had an interest either in re- 
mainder or in expectancy in this state court trust is beyond dispute. 

If a trustée be now appointed, it will be his duty to apply to the 
state court for this fund, and if it refuses to turn it over to then 
apply to the United States District Court for an order. Carling v. 
Seymour Lumber Co., supra. It will be for those courts to then dé- 
termine the exact nature of the interest held by Pollack in the fund, 
and it would be improper for this court to prejudge that matter for 
either state or fédéral court. Revised Statutes, § 720, provides: 

"Tbe wrlt of Injunction shall not be granted by any court of tbe TJnited 
States to stay proceedings in any court of a state, except in cases wbere 
sucb injunction may be autborized by any law relating to proceedings in 
bankruiitcy." 

Under this section the court was clearly right in granting the in- 
junction in this case. Without either approving or disapproving the 
spécial finding of the référée that Pollack had a vested interest in 
remainder in the trust fund in question, he was clearly bound to re- 
port it in his schedules, in place of reporting, as he did, that he had 
no such interest, and it was clearly, not only within the power of the 
court, but it was its duty, to reopen this case, because it appears it 
was "closed before being f ully administered" ; and the pétition to re- 
vise is denied. 
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TRIEBER, District Jtidge (concurring). As ail of us concur tliat 
the demurrer to the pétition to reopen the bankruptcy proceedings 
was properly overruled, I do not deem it necessary to pass on the 
question wliether the petitioner, by filing an answer after his demurrer 
had been overruled, waived any error in the ruling on the demurrer, 
and therefore do not concur in what is stated on that point by Judge 
SMITH. 

[6 I The fact whether a fund or any other property of the bankrupt 
is subject to seizure undcr exécution at the time bankruptcy proceed- 
ings are instituted against him is not the test whether the interest of 
the bankrupt in the fund or property passes to the trustée. Under sec- 
tion 70a(5) of the Bankruptcy Act (Comp. St. 1913, § 9654), ail proper- 
ty, which prier to the filing of the pétition he could by any means hâve 
transferred, passes to the trustée. As stated in Re Wright, 157 Fed. 
544, 85 C. C. A. 206, 18 L. R. A. (N. S.) 193: 

"If tlu\y are iiropert.-s' ^^-îiieh <'an by any uiearis be transferred, the creditors 
of tbe banîn-iiiit are entitled to the beneflt of tbein, however little they ni;iy 
brin,^'. Murketubllity and assiynability are quite distinct." 

There are many équitable interests which, if owned Ijy the bankru])t, 
may be of value and increase the assets of the estate, and yet not be 
subject to seizure on exécution; but, being transférable, they will pass 
to the trustée. Thus it bas been held that a seat on the Stock Ex- 
change, which can only be transferred with the consent of the officers 
of the Exchange, will pass to the trustée, if it bas a value. Page v. 
Edmunds, 187 U. S. 596, 601, 23 Sup. Ct. 200, 47 E. Ed. 318, A liquor 
license, if of any value and transférable, although it requires the con- 
sent of some officiai board, will pass to the trustée. Fisher v. Cush- 
man, 103 Fed. î^60, 43 C. C. A. 381, 51 E. K. A. 292. Life insurance 
policies payable to some other person, but with the right of the bank- 
rupt to change the beneficiary, and endowment or tontine policies pay- 
able to the bankrupt, if living when it matures, but in case of his death 
to some member of his familv, hâve ail been held to pass to the trustée 
of the bankrupt. In re Coleman, 136 Fed. 818, 69 C. C. A. 496; In re 
White, 174 Fed. 333, 98 C. C. A. 205, 26 L. R. A. (N. S.) 451; In re 
Orear, 178 Fed. 632, 102 C. C. A. 78, 30 E. R. A. (N. S.) 990. That 
vested remainders pass to the trustée seems to me beyond question. 
In re Arden (D. C.) 188 P'ed. 475. 

[7] The question for détermination, therefore, is whether the bani-c- 
ru])t's interest in the trust fund as created by the decree of the circuit 
court for the city of St. Louis, and set out in the opinion of Judge 
SMITH, was a vested remainder. In Doe v. Considine, 6 Wall. 474, 
18 E. Ed. 869, the court defines vested and contingent remainders as 
follows : 

"The vested remainder i.s \vliere a présent interest passes to a certain and 
defined person liut to be en.joyed in futuro. There must be a particular e.s- 
tate to support it. Tlie remainder must pass out of the grantor at the créa- 
tion of the particular estate. It must vest in the grantee dining the con- 
tinuance of the estate, eo instante that it détermines. A contingent remain- 
der is where tlie estate in remainder is limited either to a dubious or un- 
certain person, or upon the happening of a dubious or uncertain event." 
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See, also, Johnson v. Washington L. & T. Co., 224 U. S. 225, 237, 
238, 32 Sup. Ct. 421, 56 L. Ed. 741. 

And this is the rule estabhshed by the Suprême Court of Missouri. 
Collier's Will, 40 Mo. 287 ; Buxton v. Kroeger, 219 Mo. 224, 117 S. W. 
1147. Fearne on Remainders lays down the rule to be that: 

"The uncertainty of roinaln;lers ever taUing effeot in possession does not 
make tlie remalnder contingent, it in other respects it lias tlie essential requi- 
sites of a vestefi remainder." 

On page 216 the same author says : 

"It is not tlie unoertainty of ever taking effect in possession tliat makos 
a remainder contingent, for to tliat every remainder for life on entail must 
be liable, as tlie remaindermen mny die, or die without issue before tlie 
death of the tenant for llfe. The présent capacity of taking effect In p<3s- 
sessioii, if the possession is to become vacant, and not the eertainty that the 
possession will become vacant before the estate limited in remainder deter- 
uiined, universally distingulshes a vested remainder from one that Is con- 
tingent." 

See also Jîtna Life Insurance Co. v. Hopoin, 214 Fed. 928, 131 C. C. 
A. 224. 

The fact that the trustée is authorized to pay a greater sum to the 
mother than $900 per annum, if it becomes necessary, and that he is 
to pay the cost of her last illness, burial, and for a monument over her 
grave, at a cost not to exceed $200, does not make the estate contingent, 
although it is uncertain what amount there will be for distribution 
among the remaindermen, but not uncertain as to who is to participate 
in the distribution, though the amount be uncertain. 

The fund consisted of $18,000. Invested at 5 per cent., the income 
would be $900 per annum; but, if the trustée should find an invest- 
ment at a higher rate, it would produce a greater income than the $900 
provided for. On the other hand, if the investment is at less than 5 
per cent., it would produce a smaller sum than the $900, and would 
necessitate the use of some of the principal. If thèse facts would make 
a remainder contingent, then very few would be vested. A testator 
may leave a large fund to trustées to be held in trust for the suitable 
maintenance of the widow, and for the maintenance and éducation of 
the children, and after the widow's death the fund to be divided among 
his children. What a suitable allowance to the widow and the mainte- 
nance and éducation of the children will cost is uncertain, and no one 
can tell what the fund will amount to when the distribution is made, 
but this would not make the ultimate remainder contingent. 

The New York cases relied on are not in point. In Hobson v. Haie, 
95 N. Y. 588, the language used in the will was that until the time of 
the death of the last annuitant the donees could not be ascertained, as 
it was to be "divided among my grandchildren per stirpes," and the 
court held that, as it could not be ascertained how many grandchildren 
would be then living, the remainder was contingent. In Vincent v. 
Newhouse, 83 N. Y. 505, the testator bequeathed certain lands to his 
wife for life, and at her death the executor was directed to sell the 
lands and divide the proceeds among three of his children and the chil- 
dren of other s, share and share alike, and it was held that until the land 
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was converted into money the subject-matter of the devise did not ex- 
ist, and there could therefore be no vested remainder. In Shipman v. 
Rollins, 98 N. Y. 311, the facts were like those in Vincent v. Newhouse, 
and the same conckision was reachcd. 

Remainders can only take effect on the happening of a certain event, 
usually the démise of the Hfe tenant, or first taker, and, if this raakes 
tiiem contingent, there would never be any vested remainders. In this 
case the decree, establishing the rights of the parties, specifically pro- 
vides that upon the death of Mary PoUack the trustée is to pay the ex- 
penses of her last illness, the funeral expenses, and a reasonable sum, 
not exceeding $200, for a monument at her grave, and pay over the 
balance of the principal fund and unexpended income to the nine chil- 
dren named, in equal shares ; the bankrupt being one of them. This. 
in my opinion, created vested remainders to the fund in the hands of 
the trustée. 

The pétition to revise should be denied. 

SANBORN, Circuit Judge (dissenting). I am unable to concur in 
the opinion of the majority in this case for the foUowing reasons : 

First. The opinion states that, because the bankrupt answered 
over after the overruling of his demurrer to the creditors' pétition to 
open the proceedings in bankruptcy, he waived his demurrer, as though 
it were the universal rule that pleading over after the overruling of a 
demurrer waived the objection raised by it, and deprived the defeated 
party of the right to review in a fédéral appellate court the ruling upon 
the demurrer. This statement seems to me to be liable to mislead those 
who read the opinion, unless the gênerai rule which prevails in the féd- 
éral courts upon the subject of the review of an order overruling a 
gênerai demurrer to a pleading is clearly stated. In suits in equity in 
the courts of the United States one who demurs to a pleading has the 
right under the rules and practice in equitj^, after challenging the suffi- 
ciency of the pleading, to answer it. Files v. Brown, 124 Fed. 133, 
142, 59 C. C. A. 403, 412, and cases there cited. And the rule upon the 
subject of the right to review the order of the court overruling the de- 
murrer is, in the words of the Suprême Court, that : 

"When the déclaration fails to state a cause of action, and clearly shows 
that upon the case as stated the plaintif!: cannot recover, and the demurrer of 
the défendant thereto is overruled, he may answer upon leave and go to trial 
without losing the right to hâve the judgment upon the verdict reviewed for 
the error in overruling the demurrer. The error is not waived by answer, 
nor is it cured by verdict. The question, therefor, whether the complalnt in 
this case states facts sufHclent to constitute a cause of action, is open for con- 
sidération." Teal V. Walker, 111 U. S. 242, 246, 4 Sup. Ct. 240, 28 L. Ed. 415 ; 
Bauserman v. Blunt, 147 U. S. 647, 652, 13 Sup. Ct. 466, ST L. Ed. 316 ; South- 
ern Pacific Co. V. Denton, 146 TJ. S. 202, 206, 13 Sup. Ct. 44, 36 h. Ed. 942 ; 
Hudson Canal Co. v. Penna. Coal Ce, S Wall. (75 U. S.) 276, 287, 19 h. Ed. 
349 ; In re Atlantic City Railroad, 164 U. S. 633, 635, 17 Sup. Ct 208, 41 L. 
Ed. 579. 

While the practice relative to this matter in the state courts is not 
controlling or material upon this question of practice in the fédéral 
courts, it is interesting to note a learned and exhaustive opinion by the 
Suprême Court of Wyoming setting forth persuasive reasons for this 
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rule in Grover Irrigation & Land Co. v. Lovella Drainage, etc., Co., 
21 Wyo. 204, 131 Pac. 43, 50, 51, 52, Ann. Cas. 1915D, 1207. 

In the year 1914 this question was considered and decided by this 
court, after consultation of the authorities cited in the opinion of the 
majority in this case, and the rule stated in Teal v. Wall<er, vvhich had 
theretofore been followed in this court, was adhered to. Citing Teal 
V. Walker the court stated the rule in thèse words : 

■'].( the pétition, as cliallenged by the demurrer, is fatally defective in .sub- 
stance, and eleurly j-liows tliat upou tlie case as stated the plaiutilt canuot re- 
cover, the judgnient inust be reversed ; otlierwise, It sluniid be aliirmed." 
City ol' Jlai'per, Kansas, v. Daniels, 211 Fed. .57, 60. 129 C. C. A. 242, 245; 
Ilush V. A'ewman, 58 Fed. 158, IGl, 7 0. C. A. i:j(i, 130. 

This is the rule which prevails in the Seventh and Ninth circuits. 
City of Pontiac v. Talbot Pav. Co., 94 Fed. 65, 67, 36 C. C. A. 88, 90, 
48 L. R. A. 326; Mitsui v. St. Paul Pire & Marine Ins. Co., 202 Fed. 
26, 28, 29, 120 C. C. A. 280, 282, 283. 

in City of tlarper v. Daniels it was suggested by the learned 
writer of the majority opinion in this case that the laws of Kansas in 
which that suit arose warranted the ruling in that case by virtue of the 
act of conformity. It is suggested, liowever, under favor, that the 
question whether answering over upon the overruling of a demurrer 
deprives a party of his right to review that ruling in the fédéral appel- 
late courts is a question of the practice of those courts, and that the 
power and practice of the national appeilate courts and their means 
of reviewing the judgments and rulings of the District Courts arc nei- 
ther conditioned, affected, nor controlied by tlie statutes of the states, 
the practice of their courts, or the act of conformity. The act of con- 
formity (section 914 of the Revised Statutes [Comp. St. 1913, § 1537J) 
is limited by its express terms to the practice and proceedings in the 
Circuit and District Courts. It bas no application to the practice or 
proceedings of the national appeilate courts, or to matters relating to 
bills of exceptions, motions for new trials, or any other means adopted 
to review the judgments of the United States District Courts. Tire 
power and practice of the United States appeUate courts are derived 
exclusively from the Constitution, the acts of Congress, the common 
law, the ancient English statutes, and the rules and practice of the féd- 
éral courts. The statutes and the practice of the courts of Kansas, it 
seems to me, could neither give to nor take away from thé national ap- 
peilate courts the power or duty to review a ruling of a United States 
District Court upon a demurrer after an answer over. Chateaugay 
Iron Co., Petitioner, 128 U. S. 544, 554, 555, 9 Sup. Ct. 150, 32 L. Ed. 
508; Hudson v. Parker, 156 U. S. 277, 281, 15 Sup. Ct. 450, 39 L. Ed. 
424; St. Clair v. United States, 154 U. S. 134, 153, 14 Sup. Ct. 1002, 
38 U. Ed. 936; Nalle v. Oyster, 230 U. S. 165, 167, 33 Sup. Ct. 1043, 
57 L. Ed. 1439; Ghost v. United States, 168 Fed. 841, 843, 94 C. C. 
A. 253, 255 ; Francisco v. Chicago & A. Ry. Co., 149 Fed. 354, 359, 
79 C. C. A. 292, 297, 9 Ann. Cas. 628, and cases there cited. 

Turning again to the rule, of course, if a défendant, after a demur- 
rer to a defective complaint, answers over, and in his answer himsel^ 
pleads, and thereby admits, facts which, read together with the a' 
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légations of the complaint, constitute a good cause of action, as in 
Eau Claire National Bank v. Jackman, 204 U. S. 522, 535, 27 Sup. 
Ct. 391, 51 L. Ed. 596, where the defect was the lack of an averment 
of a demand, and the défendant set forth in his answer facts which 
rendered a demand unnecessary, or if the case is one in which the 
defect in the complaint is not substantial, if, notvvithstanding the de- 
fect, the complaint fairly and substantially states a good cause of ac- 
tion, the rule in Teal v. Walker is inapplicable. But the rule stated 
in that case and c[uoted above, as it seerns to me, prevails in this court, 
in the Suprême Court, in the Courts of Appeals of the Seventh and 
Ninth Circuits, and, so far as I am aware, in the other appellate courts 
of the United States. 

When, hovvever, we turn from this rule of practice and examine 
the pétition for the opening of the bankruptcy proceedings, that plead- 
ing clearly states a good cause for the opening. It pleads that the 
bankrupt had a complète vested title in remainder worth $2,000 in 
trust funds and securities which he did not mention in liis bankruptcy 
proceeding, but which he fraudulently concealed, with intent to hinder, 
delay, and defraud his creditors, and that the petitioners were ignorant 
of thèse facts until a few days before they filcd their pétition to open 
the proceedings. Because the pétition alleged facts sufficient, if true, 
to entitle the creditors to open the proceedings and to hâve an ad- 
ministration of the bankrupt's interest in the vested remainder which 
the pétition stated he had in the securities, there was no error in 
overruling the demurrer. 

Second. When, however, the facts were disclosed upon the hearing 
before the référée and the court, it clearly appeared, in my opinion, 
that the bankrupt never had any vested title, right, or remainder in 
the trust funds or securities mentioned at any time while the adminis- 
tration of his estate in bankruptcy was pending, or at any time be- 
fore the death of Mary Pollack on July 6, 1913. The pétition for the 
adjudication in bankruptcy was filed and the adjudication was made 
on July 1, 1907. The administration of the estate in bankruptcy was 
closed on June 2, 1908. The bankrupt was discharged on September 
14, 1908. During ail the time between 1899 and the death of Mary 
Pollack in 1913, the securities that occasioned this litigation, which 
were in 1899 worth about $18,000, were held by the St. Louis Trust 
Company under the decree of a state court, in trust to pay to Mary 
Pollack the entire net income thereof and as much of the principal as 
should be required to pay for her comfortable maintenance and sup- 
port during her life, and upon her death to pay the expenses of her 
last sickness and a sum not exceeding $200 for a monument at her 
grave, and then to sell the securities and distribute the balance, if 
any, to Phillip Pollack, Henry Pollack, Joseph Pollack, the bankrupt, 
Charles Pollack, Martin Pollack, Hannah Goodman, Lotta Hart, Har- 
rietta Freefield, and Lilly Drukker, their heirs or légal représentatives, 
in equal shares. The interest of Joseph Pollack, therefore, during the 
bankruptcy, and at ail timics before the death of Mary Pollack, as it 
seems to me, was not vested, but was contingent, not only as to its 
amount, but as to the existence and enjoyment of any interest what- 
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ever, upon the failure of the trustées to expend the entire trust prop- 
erty before the death of Mary PoUack, as they were empowered to do, 
for her comfortable maintenance and support. 

Whether that right was'vested or contingent will be considered more 
at length later. If it was contingent, and not vested at the filing of 
the pétition in bankruptcy and during the pendency of the proceed- 
ings therein, then Joseph PoUack could not, prior to the fiUng of the 
pétition in bankruptcy, by any means fîave transferred it, nor could 
it hâve been levied upon or sold under judicial process against him. 
Section 70 of the Bankruptcy Law. The trustée in bankruptcy had no 
claim to or upon it, and neither he nor the creditors can now recover 
anything on account of it, because it did not vest in PoUack, the bank- 
rupt, or become his property so as to be subject to administration in 
bankruptcy until Mary PoUack died, more than five years after the 
pétition in bankruptcy was filed and more than four years after the 
bankruptcy proceedings were closed. A contingent right or remainder 
is not transférable by the remainderman or leviable upon exécution 

against him. Lucas v. McNeiU, 231 Fed. 672, C. C. A. (C. 

C, A. 8th Circuit, opinion filed February 24, 1916); ^tna Life Ins. 
Co. V. Hoppin, 214 Fed. 928, 931, 131 C. C. A. 224, 227, and cases 
there cited. 

Now the question whether or not there was an errer of law in the 
action of the référée and of the lower court in ordering an opening 
of the bankruptcy proceeding and an administration of this interest 
dépends entirely upon the true answer to the question whether 
Joseph Pollack had a vested or a contingent interest in the trust 
property when the pétition in bankruptcy was filed against him. If 
he had the former, the orders were right; if only the latter, they 
were wrong, and the pétition of the creditors should hâve been dis- 
missed. If that interest was only a contingent interest when the pé- 
tition for the adjudication in bankruptcy was filed, the petitioning 
creditors can never recover or administer it, or any interest in the 
trust property that subsequently vested in Joseph PoUack, and they 
can dérive no benefit from this proceeding. If that interest was con- 
tingent when the pétition for the adjudication was filed, the opening 
of the bankruptcy proceeding would be futile, its only eflfect would be 
to prolong litigation, to increase the expense of the litigants and to 
delay an adjudication which the record clearly présents to the court 
now. 

For this reason it is immaterial whether or not Joseph PoUack was 
required by the Bankruptcy Law to disclose in his pétition in bank- 
ruptcy, or in his schedules, the interest lie had in the trust fund in 
question. If he was, and if that interest was contingent, the petition- 
ing creditors can never hâve any relief by this proceeding; and if he 
was not, and that interest was contingent, the resuit is the same. If 
creditors should apply to open bankruptcy proceedings and to ad- 
minister the homestead of a bankrupt, which was clearly exempt, be- 
cause he did not describe it in his pétition or schedules as required 
by the Bankruptcy Law, no court would fail to dismiss the pétition 
because it could grant no substantial relief by opening the proceedings. 
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So hère, even if Joseph PoUack was required to describe or schedule 
his interest in the trust property, yet if the only interest he had was 
contingent, and hence not subject to administration or application in 
bankruptcy to the payment of his debts, the pétition of his creditors 
to open the bankruptcy proceedings and attempt to administer that 
interest should hâve been denied, becaiise no court could grant the pe- 
titioning creditors any bénéficiai reHef by such an opening and attempt- 
ed administration. A court of equity will not foster or conduct futile 
proceedings, when the record clearly shows that there is no possibility 
that they can resuit in any benefit to any one. 

The resuit is that the crucial question in this case is whether the 
interest of Joseph Pollack was vested or contingent when he filed his 
pétition for an adjudication in bankruptcy in 1907. Let us turn to 
that question. Measure his right by the définition cited in the majority 
opinion from Pearsall v. Great Northern Railway, 161 U. S. 646, 673, 
16 Sup. Ct._70S, 713 [40 L. Ed. 838]. A vested right is "an immédi- 
ate fixed right of présent or future enjoyment"; or, as Chancellor 
Kent puts it, "An immédiate right of présent enjoyment, or a présent 
fixed right of future enjoyment." The right of Joseph Pollack was 
none of thèse. In 1907 or 1908 it was not an immédiate right of prés- 
ent enjoyment, for it could not be enjoyed until after the death of 
Mary Pollack, and she was living. It was not a présent fixed right of 
future enjoyment, for it was not fixed, certain; it was subject to 
change, to destruction. The trustée might diminish the principal, it 
might expend ail the principal and ail the income of the trust prop- 
erty in the maintenance and support of Mary Pollack before she 
should die, so that Joseph's right to enjoy anything under the trust 
would never arise. Take Justice Cooley's définition: 

"Rights are vested, in contradlstlnction to being expectant or contingent. 
They are vested when the right to enjoyment, présent or prospective, has be- 
come the property of some particular person or persons as a présent interest. 
They are expectant when they dépend upon the continued existence of the 
présent condition of things until the happening of some future event. They 
are contingent when they are only to corne into existence on an event or con- 
dition which may not happen or be performed until some other event may 
prevent their vesting." 

The right of Joseph Pollack was not vested in 1907 and 1908, 
because no right to enjoy in the then présent or future any part of 
the trust was then his property. If it had been, he could by légal 
proceedings bave prevented the loss or destruction of that property 
by the trustée by means of the expenditure of the trust fund to 
maintain or support Mary Pollack. It was not an expectant interest, 
because it did not dépend upon the continuance of the then présent 
condition of things until the happening of some future event, in this 
case the death of Mary Pollack, for, although the then présent con- 
dition of things had continued until her death, still the trustée might, 
under that condition of things, hâve expended ail or any part of the 
principal and income of the fund for her maintenance and support 
before that death, and thus hâve destroyed any possible interest of 
Joseph. It was a contingent right, because it was only to corne into 
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existence on an event, the death of Mary Pollack, which might not 
happen imtil some other event, the expenditure of ail the principal 
and income of the trust fund for the support and maintenance of 
Alary Pollack, had prevented its vesting. 

On March 6, 1899, when by decree of the circuit court of Missouri 
the title to the trust property was vested in St. Louis Trust Company, 
as trustée, it consisted of 10 bonds of $1,000 each, and a cashier's 
check for $8,000. By the decree the trust company was made the 
trustée of this property to "invest, reinvest, collect, account for, 
and pay over" the income thereof and such portions of the principal 
thereof as should be necessary for the maintenance and support of 
Mary Pollack until her death, and to pay for her last sickness and 
monument, and when ail thèse payments had been made to sell any 
securities on hand, if necessary to make the distribution, and to pay 
over the remainder, if any, to the nine remaindcrmen, of which the 
bankrupt was one. As it was the duty of the trustée to keep the 
property in income-bcaring securities, the légal presumption, and, 
as there is no évidence on the subject, the unavoidable conclusion, 
is that at the time of and during the pendcncy of the bankruptcy 
proceedings, as well as at the conclusion of the payments for the 
funeral expenses and the monument, the trust property was in such 
securities, and it was clear from the adjudication of the trust that 
under it, it would be and it was necessary for the trustée to couvert 
the securities into money to rai se the necessary fmid to make a dis- 
tribution among the remaindcrmen. 

It is contended that the wiU and the decree which is based upon it 
vested remainders in the nine remaindcrmen, vested an absolute prop- 
erty right in Joseph Pollack, although it was uncertain whether or 
not there would be any remainder whatever of the trust property 
after the trustée paid the prior charges ; and in support of this con- 
clusion In re Arden (D. C.) 188 Fed. 475, Doe v. Considine, 6 Wall. 
458, 473, 18 L. Ed. 869, Johnson v. Washington Loan & Trust Co., 
224 U. S, 224, 237, 32 Sup. Ct. 421, 56 L. Ed. 741, Collier's Will, 
40 Mo. 287, 300, Buxton v. Kroeger, 219 Mo. 224, 117 S. W. 1147, 
and other cases are cited. A careful reading and examination of 
thèse cases will show, however, that they ail relate to devises of and 
trusts in real estate, while the trust hère relates to personal proper- 
ty. They are distinguishable from this case by the décisive fact 
that it was certain in each of them that under the devise or trust the 
enjoyment of some valuable interest must eventually corne to the 
remainderman, or his heirs or assigns, while in the case at bar it was 
uncertain during the pendency of the bankruptcy proceedings and until 
the death of Mary Pollack whether or not the enjoyment of any in- 
terest whatever would ever corne to Joseph Pollack, his heirs or as- 
signs. That enjoyment was always contingent upon the issue whether 
or not the trustée should expend the entire trust fund, as it had the 
right to do, for the comfortable support and maintenance of Mary 
Pollack. For that reason Joseph Pollack's remainder or right was, 
in my opinion, not vested. It was contingent. He had no property 
or property right in the trust fund which he could enforce before the 
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death of Mary Pollack. He could not prevent the expenditure of 
,the entire trust fund for the purposes stated in the trust before her 
death, so that the enjoyment of nothing would corne to him. Hence 
■he could not hâve conveyed or transferred any interest in the fund, 
and if he had attempted to do so, and had subsequently died before 
the death of Mary Pollack, his grantee would hâve taken nothing, 
•and his interest, on her death, if there were any, would hâve gone 
to his heirs. Shipman v. Rollins, 98 N. Y. 311, 322, 325; Vincent 
V. Newhouse, 83 N. Y. 505; Warner v. Durant, 76 N. Y. 133, 136; 
Smith v. Edwards, 88 N. Y. 92, 104; Hobson v. Haie, 95 N. Y. 
588, 596, 615: Bristol v. Atwater, 50 Conn. 402, 407, 409, 410; In 
re Hoadley & Munroe (D. C.) 101 Fed. 233, 3 Am. Bankr. R. 780, 
783, 784, 786, 787, and cases there cited ; Ernst v. Poster, 58 Kan. 
438, 443, 49 Pac. 527 ; McNutt v. McComb, 61 Kan. 25, 58 Pac. 
965: Greenwalt v. Keller, 75 Kan. 578, 90 Pac. 233; Bullock v. 
Wiltberger, 92 Kan. 904, 142 Pac. 950; /Etna Life Ins. Co. v. Hop- 
pin, 214 Fed. 928, 933, 131 C. C. A. 224, 229; Lucas v. McNeill, 

231 Fed. 672, C. C. A. (C. C. A. 8th Circuit, opinion filed 

February 24, 1916). 

Bearing in mind the fact that imtil the death of Mary Pollack 
the remainder of Joseph Pollack was uncertain, not only as to amount, 
but as to enjoyment and existence, that it might be more or less, 
and it might be nothing, contingent entirely upon the income the 
trustée derived from the trust and the amount it expended for the 
comfortable support of Mary Pollack, the case of Shipman v. Rollins 
exactly rules the question hère at issue. In that case the testator 
devised the use of one pièce of his real estate to his widow for life, 
empowered his executors to sell at once so much of his other real 
estate as should be sufficient to produce, by investing it in bonds 
and mortgages, an annuity of $1,500, whicli was to be paid to the 
widow during her life, the testator authorized them to sell any por- 
tion of his real estate necessary to pay taxes, assessments, and other 
exigencies during the life of the widow, and directed them to sell, 
after her death, what remained of the real estate, to add the pro- 
ceeds to the amount invested to produce the annuity, to pay from 
the amount thus produced his funeral expenses, mortgaees, and debts, 
and to distribute the balance equally among eight named legatees. 
The question was whether or not thèse legacies were vested or con- 
tingent before the death of the widow, and the Court of Appeals of 
New York held that they were contingent. It said (98 N. Y. 325) : 

"It should be borne in mind tliat tlie fund out of whlch tlie legacies In 
question were to be paid had no légal existence until the decease of the tea- 
tator's widow. It was upon the happening of that event that it was to be 
created, and it was only then that it could be ascertained what the fund 
would btï. It might be more or less, according to the exigencies provided for 
by the will, and it might be nothing, and it was only in case a balance re- 
mained that the same was to be divided as directed. It was then to be dls- 
r)osed of or given away, and not before that tlme. * * * In Vincent v. 
Newhouse, 83 N. Y. 505, the testator, by his will, gave certain lands to his 
■wlfe for life and directed that at her death the lands should be sold by the 
executor, and the proceeds equally divided among three of his children named, 
and the children of three others, share and share alike, and if either of the 
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heirs meutîoned should die after the date of his will, and before tlielr sliares 
were paid tliem, the share of the oiie so dying witliout Issue to be equally 
divided among tbe other heirs before named, and it was held that the will 
Inteuded a conversion of the land Into money, the actual conversion, how- 
ever, net to take place untU the terminatlon of the life estate, and that the 
land was converted into money from the time the sale was directed to be 
made, and that no portion of the remalnder vested at the death of the tes- 
tator, but only upon the death of the wldow." 

In Warner v. Durant, 76 N. Y. at page 136, that court déclares 
that the rule is that : 

"Where there is no gift, but by a direction to executors or trustées to pay 
or divide, and to pay at a future tlme, the vestlng in the beneflciary will uot 
talie place until that time arrives." 

In iEtna Lifeins. Co. v. Hoppm, 214 Ked. 928, 933, 131 C. C. A. 
224, 229, the Circuit Court of Appeals of the Seventh Circuit de- 
clared, and this court approvingly followed that déclaration in Lucas 
V. McNeill, supra: 

"That a remainder Is vested when throughout its existence it stands ready 
to take effect in possession, whenever and however the preceding estate dé- 
termines. A remainder is contingent when it is liniited on an event which 
may happen before or after, or at the time of or after, the détermination of 
the partlcular estate." 

The remainder hère at issue was liniited on the death of Mary 
Pollack, an event which might hâve happened after the termination 
of her particular estate, for her estate might hâve been terminated 
before her death by the lawful expenditure by the trustée of the en- 
tire trust property for her support and maintenance, and in that event 
Joseph Pollack could hâve taken nothing. His right was therefore not 
vested, but contingent on the failure of the trustée so to expend the 
trust property before the death of Mary Pollack. He had no leviable 
or transférable interest or property in the trust property at the time 
he filed his pétition in bankruptcy, or during the pendency of the 
bankruptcy proceedings, or at any time prior to the death of Mary 
Pollack. 

Neither the petitioning creditors nor the trustée in bankruptcy 
can therefore now recover any right or interest therein, and the or- 
der of the court below should be reversed, and the case should be 
remanded, with directions to dismiss the pétition of the creditors up- 
on its merits. 



KASLE V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. June 13, 1910.) 

No. 2730. 

1. Eeceiving Stolen Goods <S=>7(1) — Xndictmejtt — Suffioiency. 

An indictment charging that accused did unlawfully and felonlously 
recelve goods and chattels whieh had been a part of an Interstate ship- 
ment of freight and werè stolen in the course of shipment sufficiently 
charges that the goods and chattels were Interstate commerce and had 
not lost thelr character as such, so as to bring the offense within Act 
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Feh. 13, 1013, c. 50, 37 Stat. 670, making it an offense to receive, knowing 
the same to hâve been stolen, chattels moving as or which constitute an 
Interstate or foreign shipnient. 

[Ed. Note. — For otUer ca.ses, see Eeceivlng Stolen Goods, Cent. Dig. § 9 ; 
Dec. Dig. <g=37(l).] 

2. Keoeiving Stolen Goods ®=3 — Offenses — Sufficiency. 

Under Act Feb. 13, 1913, declaring that whosoever shall steal, unlaw- 
fully take, or carry away goods or chattels which are part of an Inter- 
state or foreign shipment, or shall receive or bave in hls possession any 
such goods, knowing them to hâve been stolen, shall be punished, one 
knowingly receiving stolen goods does so at the péril of their having been 
stolen while in the course of Interstate shipment, and it is no défense 
to a prosecution that he did not know they were so stolen. 

[Ed. Note. — For other cases, see Eeceivlng Stolen Goods, Cent. Dig. 
§ 5 ; Dec. Dig. <S=»3.] 

3. Larceny <©=>32(5) — Peesumption — Essentials. 

Spécifie ownership must be alleged and proven, but an averment of a 
spécial property, such as that of a bailee or carrier, in the goods stolen, 
is sufflcient allégation of ownership for an indlctment for larceny. 

[Ed. Note. — For other cases, see Larceny, Cent. Dig. § 85; Dec. Dig. 
<S=32(5) ; Indlctment and Information, Cent. Dig. §§ 281, 282.] 

4. Receiving Stolen Goods ®=7(5) — Indictment — Sufficiency. 

A prosecution for receiving stolen goods stands in some respects on the 
same footing as one for larceny, and an allégation of a spécial property 
right in a bailee or carrier of the goods which were stolen and received by 
accused is sufficlent. 

[Ed. Note. — For other cases, see Receiving Stolen Goods, Cent. Dig. § 
13; Dec. Dig. <S=57(5).] 

5. Receiving Stolen Goods ©=>7(5) — Delivbey to Caeeiee — Eîtect of. 

As the delivery of goods to a carrier is delivery to the consignée. In 
the absence of agreement to the contrary, an indictment under Act Feb. 
13, 1913, for receiving goods stolen while in an Interstate shipment, which 
averred the name of the consignées, suffleiently déclares the ownership of 
the goods. 

[Ed. Note. — For other cases, see Receiving Stolen Goods, Cent. Dig. § 
13; Dec. Dig. (S=>7(5).] 

6. Cbiminal Law ®=»1186(4) — Reveesal — Defective Indictment — Statute. 

An indictment charging that accused knowingly received goods which 
had been part of an interstate shipment and had been feloniously taken 
and carried away from a rallroad station house at Toledo known and 
described as the "New York Central Terminal Freight Station," and that 
the goods were consigned to consignées, naming them, is sufficient, in 
View of Rev. St. § 1025 (Comp. St. 1913, § 1691), declaring that an indict- 
ment shall not be held bad for errors not prejudicial to accused, to 
charge the offense of receiving stolen goods while part of an interstate 
shipment, denounced by Act Feb. 13, 1913, though the name of one of the 
consignées indicated that it was a partnershlp, and there was no aver- 
ment of title of any of the partners, and the name of the owners of the 
freight house was not given, for, the freight house being a flxed and 
permanent object, the ownership of the goods and particulars of the 
offense w'ere suffleiently alleged. 

1 Ed. Note. — For other cases, see Crlminal Law, Cent. Dig. § 3215 ; Dec. 
Dig. <©=>H86(4).] 

7. Ceiminal Law <S=>753(2) — Tbial — Motion for Directed Veedict. 

A motion for directed verdict at the end of the government's case is 
walved by accused's introduction of évidence ; but such waiver does not 

(g=5For other cases see same topic & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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deprlve him of the rlght to hare the sufflclency în law of the enttre évi- 
dence considered upon slmilar motion made at the close of ail testimony. 
[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1727, 1729; 
Dec. Dig. iS=753(2).] 

8. Receiving Stolen Goods <S=>2 — What Constitutes— Larcent. 

Wliere tallymen eiuployed by a lallroad were required to check freigtit 
in and ont of cars, tlie freight did not pass into ttieir possession, so tliat 
tlioir wrongful appropriation would amouut merely to embezzlement ; 
but sucb appropriation Is larceny, and one knowingly receiving goods so 
appropriuted is. wbere tliey were part of an Interstate shipment, guilty 
of the ofCense of l'eceiving goods stolen while part of an Interstate ship- 
ment, deuounced by Act Feb. 13, 1013. 

[Ed. Note. — For other cases, see Beceiving Stolen Goods, Cent. Dig. § 4 ; 
Dec. Dig. <2=>2.] 

9. Receiving Stolen Goods <®=»9(2) — Prosecution — Instruction. 

In a prosecution, under Act î''eb. 13, 1913, for knowingly receiving 
stoleu goods while part of an Interstate shipment, a charge directing the 
jury to find whether the goods were articles of Interstate transportation, 
whether they were stolen while in the course of such transportation, 
whether défendant received them, and, if he did so, whether he re- 
ceived tiiem knowlng them to be stolen which allowed a findlng that 
accused knew the goods were stolen if the circumstauces were such that 
a reasonable and honest man would hâve doubted his transferors' tltle, 
hcld erroueous, because allowing the jury to convict accused, regardless 
of his own intention in receiving the goods, if the circumstances were 
such that a reasonable man would hâve doubted the title of his trans- 
ferors. 

[l'^l. Note. — For other cases, see Beceiving Stolon Goods, Cent. Dig. § 
20; Dec. Dig. ■5=39(2).] 

10. Receiving Stolen Goods (®=iS(4) — Ofmïnses — Circumstantial Evidence. 

In a prosecution for receiving stolen goods, the fact that accused took 
them knowlng them to be stolen may be established by circumstantial 
évidence. 

[Ed. Note. — For other cases, see Receiving Stolen Goods, Cent. Dig. § 
18 ; Dec. Dig. <S=38(4).] 

11. Receiving Stolen Goods ®=38(1) — Possession — Effect of. 

In a prosecution under Act Feb. 13, 1913, for knowingly receiving goods 
stolen while in Interstate shipment, an instruction that the possession of 
stolen property imputes knowledge in the possessor that it was stolen, 
uniess the possessor explains, is improper; the offense not behig that of 
larceny, but of receiving stolen goods, in which case the question at 
issue is defendnnt's knowledge, and no presumption is raised by his 
possession of the stolen i)roperty. 

[i'^it. Note. — For other cases, see Receiving Stolen Goods, Cent. Dig. § 
18 ; Dec. iJig. <2=S(1).] 

In Error to the District Court of the United States for the Western 
Division of the Nurthern District of Ohio; John M. Killits, Judge. 

Sam Kasle was convicted of unlawfully having in his possession 
goods and chattels, knowiilg them to hâve been stolen from a railroad 
freiglit station while in the course of shipment in Interstate commerce, 
and he brings error. Reversed and remanded. 

H. W. Fraser and Marshall & Fraser, ail of Toledo, Ohio, for plain- 
tiff in error. 

E. S. Wertz, U. S. Atty., of Cleveland, Ohio, and John S. Pratt, 
Asst. U. S. Atty., of Toledo, Ohio. 

®=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Before WARRINGTON and DENISON, Circuit Judges, and 
HOLLISTER, District Judge. 

WARRINGTON, Circuit Judge. Kasle was convicted and sentenc- 
ed under an indictment charging hini with unlawfully and feloniously 
having in his possession certain goods and chattels, knowing them to 
hâve been stolen from a raiiroad freight station wliile in course of 
shipment in interstate commerce. A motion to quash the indictment 
was overruled. At the close of the évidence offered by the govern- 
ment, the défendant moved that the évidence be withdrawn and a 
verdict dirccted in his favor, and the motion was denied. Again at 
the close of ail the évidence défendant renewed his motion for a di- 
rected verdict on the ground that there was no évidence to sustain 
the allégations of any of the counts of the indictment, which was grant- 
ed as to the first count and overruled as to the second and third counts. 
Aside from the ruling upon the first count, exception was reserved 
and error assigned upon each of the rulings mentioned; and some 
twenty additional assignments are presented upon exceptions reserved 
in the course of the trial concerning rulings in admitting and rejecting 
testimony and certain instructions contained in the charge to the jury. 
Défendant prosecutes error. 

1. The motion to quash the indictment is based on six grounds, the 
first four of which are in substance that at the time the goods and chat- 
tels are alleged to hâve been in defendant's possession it does not ap- 
pear in any of the counts (a) that défendant knew they had been stoien, 
taken or carried away from interstate commerce, (b) that they were 
interstate commerce or a part thereof, (c) that they retained their char- 
acter as an interstate shipment of freight, (d) that they had not lost their 
character as part of interstate commerce; and the two remaining 
grounds are (e) tliat the indictment and the counts respectively do 
not with sufficient certainty describe the offense charged so as fairly 
to inform défendant of its nature and of what he would be called 
upon to meet, and (f) that the indictment and counts do not state facts 
sufficient to constitute an offense against the United States. 

[1] The indictment is based on an act of Congress passed Febru- 
ary 13, 1913 {Z7 Stat. 670). The applicable portion of this statute is 
as follows: 

" * * * Whoever .shall steal or vinlawfiill.v take, carry away, or conceal, 
or by fraud or deeeptiou obtaln from nny raiiroad car, station liouse, platform, 
dépôt, steamboat, vessel, or wharf, witli inteiit to convert to liis owri use any 
goods or ehattels movintî as, or wliich are a part of or whicli constitute, an 
Interstate or foreign sliipment of freij{lit or express, or shall buy, or receive, 
or hâve In his possession any sueli goods or ehattels, knowing the same to 
hâve been stolen, • • * shall in each case be fined not more than $5,000 
or imprisoned not more than ten years, or both." 

The indictment contains three counts ; but as count 1 was in effect 
elimmated, as stated, it is necessary to consider only counts 2 and 3. 
Except as to dates of the offenses charged, the kinds and the points 
of origin and destination of the goods and chattels involved (the sec- 
ond count describing ten pigs of tin, comprising about 1,119 pounds, 
and the third, two barrels of scrap brass), the two counts remaining 
233 F.— 56 
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are alike ; the second count is printed in the margin.^ Comparîson of 
the allégations of the count with the first four grounds stated in the 
motion to quash will show thèse grounds to be without merit, since 
défendant was charged with knowingly, and so unlawfully and feloni- 
ously, having in his possession distinct goods and chattels which had 
been stolen, taken and carried away, from a named railroad station in 
Toledo, Ohio, while in course of shipment in interstate commerce be- 
tween points named in the counts. It is true, as the first ground of 
the motion to quash states, that it is not charged that at the times the 
goods and chattels are alleged to hâve been in his possession défendant 
knew they had been stolen from interstate commerce. 

[2] As we interpret the statute such an allégation is not necessary. 
One who knowingly receives stolen chattels must do so at the péril 
of their having been stolen while in course of interstate transporta- 
tion; indeed it is not perceived why the thief should escape con- 
viction under this statute just because he did not know the points of 
origin and destination. Manifestly both the receiver and the thief 
are chargeable with knowledge of the act of Congress forbidding this 
particular theft, quite as certainly as they are of a state statute pro- 
hibiting theft generally. The status of the articles, in the sensé of 
being interstate or intrastate in character, cannot in the nature of 
things affect the fact either of the stealing or receiving alleged ; and 
the statute, whether fédéral or state, is at bottom aimed against steal- 
ing or receiving. The most then that can be said of the object of 
allégation, as well as proof, touching the interstate character of the 
articles is to show the existence of the condition which brought the 
subject within the fédéral power and jurisdiction. 

[3-6] The last two grounds of the motion to quash, however, pré- 
sent some difficulties. Ownership of the goods and chattels described 
in counts 2 and 3 is not in terms laid in any particular person or Com- 
pany, either by absolute or qualified title, at the times the articles were 
severally alleged to bave been "feloniously stolen, taken and carried 
away from a certain railroad station house * * * known and de- 

1 "Count II. And the grand jurors aforesaid, upon their oiith aforesaid, 
do further présent and flnd that the sald Sam Kasle, heretofore, to wit, on 
or about the 7th day of September, in the year of our Lord one thousand 
nine hundred and thirteen, at the city of Toledo, Lucas county, Ohio, In the 
division and district aforesaid, and within the jurisdiction of tliis court, un- 
lawfully and feloniously dld knowingly hâve in his possession certain goods 
and cliattels, to wit, ten plgs of tin consisting of about eleven hundred and 
nineteeii pounds of tin, which said goods and chattels had theretofore, to 
wit, on or about the 7th day of September, 1913, been a part of an interstate 
shipment of freight in course of shipment in interstate commerce, and had 
been unlawfully and feloniously stolen, taken and carried away fror» a cer- 
tain railroad station house at Toledo, in the county of Lucas, Ohio, known 
and described as the Kew York Central Terminal Freight Station, at Toledo 
aforesaid, while said goods and chattels were so in course of shipment in in- 
terstate commerce from the Pope Metals Company, at New York, in the state 
of New York, to the Union Steel Screen Company, at Albion, in the state of 
Michigan, he, the said Sam Kasle, at the time and place aforesaid, when 
as aforesaid he so unlawfully and feloniously had the said goods and chattels 
in his possession, well knowlng the same to hâve been stolen— contrary to 
the form of the statute of the United States in suoh case made and provided, 
and against the peace and dignity of the United States." 
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scribed as the New York Central Terminal Freight Station." Neither 
the name of the owner of the station, nor any excuse for its omission, 
is to be found in the counts. Presumably the owner of the station 
held an interest in the goods and chattels which was sufficient for ail 
purposes of the indictment. The rule is that spécifie ovvnership must 
be alleged and proved ; but a spécial property, such as that of a bailee, 
carrier, or the like, in goods stolen, is sufficient for purposes of an 
indictment, say for larceny (2 East's P. C. 652 ; 1 Wharton Crim. Law, 
§ 932 ; Wharton American Crim. Law, pp. 657, 658 ; Darter v. Com- 
monwealth, S S. W. 48, 9 Ky. Law Rep. 277, 278; Commonwealth v. 
Finn, 108 Mass. 466, 468; Commonwealth v. Rubin, 165 Mass. 453, 
454, 43 N. E. 200; Allen v. State, 134 Ala. 159, 165, 32 South. 318); 
and in this respect there is no différence in principle between the of- 
fense of larceny and that of receiving stolen goods (3 Bishop's New 
Crim. Procédure, § 982) ; indeed, in his treatment of the subject of 
indictments for receiving stolen goods, Mr. Bishop says : "The own- 
er's name is essential in identification; hence to be stated if known" 
(Id. § 983; State v. McAloon, 40 Me. 133, 135; State v. Polland, 53 
Me. 124, 125; Miller v. People, 13 Colo. 166, 167, 21 Pac. 1025; 
Brothers v. State, 22 Tex. App. 447, 462, 3 S. W. 727; Zweig v. 
State [1913] 74 Tex. Cr. R. 306, 171 S. W. 747, 749); and the rule 
30 laid down by Bishop is in effect recognized in Kirby v. United 
States, 174 U. S. 47, 61, 19 Sup. Ct. 574, 43 L. Ed._809, where con- 
tention that the indictment was defective because it did not allège 
ownership by the United States of the stolen articles at the time they 
were alleged to hâve been feloniously received by the accused, was 
denied, but the reason given was that the indictment alleged the ar- 
ticles to be "the property of the United States." The présent counts 
2 and 3 do, however, name the consignées of the goods and chattels 
in question, the name stated in the second being Union Steel Screen 
Company, and in the third, Koblitz, Kohn & Company ; and ordinarily 
this would be sufficient for ail purposes of identification of the articles 
in dispute and so of the indictment, since dehvery to a common carrier 
is delivery to the consignée, in the absence of agreement to the con- 
trary, even though the carrier is not designated by the consignée. Com- 
monwealth V. Sullivan, 104 Mass. 552, 554. But hère again objection 
is urged, and for the reason that the consignées' names are indefinite, 
in that they may be either corporations, joint-stock associations or 
partnerships.^ An objection of this character, certainly as respects 
the présent second count, was recently disallowed in Morris v. United 

States (229 Fed. 516, 520, C. C. A. , and citations [C. C. A. 

8]), when the court was considering an indictment based on the stat- 
ute involved in the instant case and a failure to allège therein that the 
railway company, owning the car from which the property was stolen, 
was an incorporated company. We agrée with the ruling there made, 
that in view of section 1025, Rev. Stat., such an allégation was un- 
necessary, since, as the court said (229 Fed. 520, C. C. A. ) : 

2 Eeliance being placed by counsel on State v. Suppe, 60 Kan. 566, 567, 57 
Pac. 106, and State v. PoUock, 105 Mo. App. 273, 277, 79 S. W. 980, among 
other citations. 
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"We are unable to see how that omission can hâve any tendency to 
the préjudice of the défendant." And see ruling of court in Burke 
V. State of Ohio', 34 Ohio' St. 79, syl. 1, and opinion of the late Judge 
Okey, 81, 82. 

Furthermore, since the consignée named in the third count, KobUtz, 
Kohn & Company, is seemingly a partnership, and since ownership of 
the property described is not laid in the name of any person purporting 
to be a partner, it may be well to look further into the statute itself. 
While such objections as wc hâve been considering might be avoided, 
and ought to be, through careful préparation of indictments, still it is 
plain enough that the act of Congress hère involved was not intended 
to require strict observance of either ail the rules of the common law 
upon the subject of certainty in criminal pleading, or those growing 
out of distinct statutes which were intended to change and modify many 
of such rules. It is to be observed, too, that the relevancy or not of 
décisions, which in large measure are controlled by local statutes, is to 
be tested by comparison of those statutes with the particular statute 
in issue. The act now in question is designed to protect articles while 
in course of Interstate shipment. When the articles of freight now in 
dispute are considered in connection with their points of origin and 
destination and the "railroad station house," as such points and sta- 
tion are described in the counts, it is clear that for purposes of the 
indictment the freight articles are to be treated as having been "in 
course of shipment in Interstate commerce" at the times they are al- 
leged to hâve been stolen ; and it is equally clear that when défendant 
was required to meet the allégations charging him with having pos- 
session of the articles bis opportunities for identifying them were 
quite as available as they would hâve been if title to the articles, and 
also to the station, had been laid in the name of the owner of the sta- 
tion. The station was the natural place for the custody and control 
of such articles until the movement toward their fixed destinations 
should actually be resumed ; and the charge made in the indictment that 
the goods were "stolen, taken and carried away" from this station, 
may be said to hâve followed the language of the statute. A statute 
and an indictment somewhat similar to the statute and indictment hère 
involved were under considération in United States v. Coombs, 37 
U. S. (12 Pet.) 72, 9 L. Ed. 1004. It is true, however, that the court 
was there called upon to détermine only a question of jurisdiction 
which arose under the indictment ; the act f orbade any person to (37 
U. S. 112 Pet.] 74, 9 L. Ed. 1004)— 

"plunder, steal or destroy any moncy, goods, mercliaiidlse, or otlier effects 
from, or belon.u'lng to, any ship or vessel, * * * which sliall be in distress, 
or which shall l>e wrecked, lost, stranded or cast away, upon the sea, or 
upon any reef, shoal, bank, or rocks of the sea, or in any place witliin tlie 
admiralty or maritime jurisdiction of the Uuited States." 

Although the question of ownership, with which we are now con- 
cerned, did not arise in that case, it is noteworthy that the indictment 
is there stated {i7 U. S. [12 Pet.] 74, 9 L. Ed. 1004) to hâve charged 
that the merchandise stolen "belonged to the ship Bristol, the said ship 
then being in distress," etc. (Id.), It hardly is to be inferred that 
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absolute title to such merchandise was in tlie owner of the sliip, though 
the marchandise might well hâve been in the custody and control of 
the ship for purposes of transportation ; and since no question con- 
cerning the form of the indictment was certified it is to be presumed 
that the allégation that the merchandise "belonged" to the ship was 
open to such an interprétation as this and also was regarded as suffi- 
cient to identify the stolen articles and so to sustain the indictment. 
\Ve are led to believe upon the whole that wherever the place of cus- 
tody and control of articles of Interstate freight alleged to bave been 
stolen therefrom falls within the language of the statute and is per- 
manent in character and adapted and generally used for such custody 
and control, like a railroad station, it is not essential to the validity of 
an indictment similar in objcct to the présent one that ownership in 
either the place or the articles be distinctly alleged (State v. Casavant, 
64 Vt. 405, 407, 23 Atl. 636) ; and this is for a stronger reason than 
can be ascribed even to a distinctive though stranded ship like the 
Bristol. Thèse views will not of course be interpreted to apply to a 
movable place of custody, such as a freight car, from which goods 
claimed to bave been stolen and subsequently feloniously received in 
possession are made the subjects of indictment. The necessity for 
applying the rule of identification in that kind of a case may be con- 
ceded, for the reason that a place of custody described only as a 
freight car would imply no such distinct identity as does a freight 
terminal station in a city ; but plainly that reason can hâve no applica- 
tion hère. It was necessary, it is true, that the éléments of the offense 
charged should. be stated with such particularity as fairly to apprise 
défendant of what he must meet, and in the event of conviction or 
acquittai to enable him to plead the indictment in bar of any subsé- 
quent prosecution for the samc offense ; and thèse requirements we 
think were sufficiently met (Armour Packing Co. v. United States, 
209 U. S. 56, 83, 28 Sup. Ct. 428, 52 L. Ed. 681 ; Cochran and Sayre v. 
United States, 157 U. S. 286, 290, 15 Sup. Ct. 628, 39 L. Ed. 704: 
Grand Rapids & I. Ry. Co. v. United States, 212 Fed. 577, 583, 129 
C. C. A. 113, and citations [C. C. A. 6]); the motion to quash the 
indictment was therefore rightly denied. 

[7, 8] 2. The assignment concerning déniai of defendant's motion 
to direct a verdict at the close of the governmént's évidence is not 
available, since the alleged error was waived by the introduction of 
évidence for défendant (Sandals v. United States, 213 Fed. 569, 573, 
130 C. C. A. 149 [C. C. A. 6] ; Tucker v. United States, 224 Fed. 
833, 837, 140 C. C. A. 279 [C. C. A. 6]); but such waiver did not 
affect the right of défendant to hâve the sufficiency in law of the en- 
tire évidence considered upon the motion to direct made at the close 
of ail the testimony (Tucker v. United States, supra, 224 Fed. at 837, 
140 C. C. A. 279). Our considération of ail the évidence, however, 
satisfies us that the last motion to direct was rightly overruled as to 
the second and third counts. In reaching this conclusion we are not 
unmindful of the contention that défendant was charged with know- 
ingly receiving stolen property, and that the évidence tended at most 
to show only that he received embczzled property. This is a misap- 
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préhension of the relation borne to the property in dispute by the 
tallymen, who appear to hâve had more or less to do with its alleged 
theft. They were to "check freight in and ont of cars," rather than 
to take it into their possession and control; they were net intrusted 
with the property in the sensé that their acts of taking and disposing 
of it for their individual benefit amounted to embezzlement ; such a 
taking, if it occurred, was simply larcenous. State v. C. B. Smith, 250 
Mo. 350, 367, 157 S. W. 319. The décision in that case is sufficient 
to point the distinction which renders the décisions of the same court, 
relied on by défendant, inapplicable (State v. Gennusa, 258 Mo. 273, 
274, 167 S. W. 439; State v. George, 263 Mo. 686, 173 S. W.^ 1077, 
1078) ; for in the latter cases the property in question was intentionally 
committed to teamsters for purposes of transportation and spécifie de- 
livery, and after possession was taken the conversion was committed 
in the course of executing the duty. 

[9] 3. We conie next to the errors assigned respecting the charge 
of the court. The first instruction to which exception was reserved 
dealt with the question whether the goods and chattels "were articles in 
Interstate transportation and were stolen," and also with the circum- 
stances which might be considered in determining that question. The 
court stated that both the pig tin and the brass seemed to hâve been 
subjects of interstate transportation, and that the jury might "use the 
circumstances surrounding thèse shipments and any other circumstances 
that give to you (the jury) the right to indulge in reasonable inferences 
that men use under like circumstances to détermine" the fact or not 
of theft. The exception mentioned concerned this latter portion. It 
is true that this instruction afïected défendant in the sensé that he 
could not be rightfully convicted of knowingly receiving stolen goods 
that were not shown to bave been stolen, yet in our view of the évi- 
dence the instruction could not bave prejudiced the défendant. Fol- 
lowing that subject it was said : 

"If you détermine that you can identify as stolen two barrels of brass 
or any portion of the shipment of brass referred to In the exhlbits in question, 
or the pig tin referred to in the exhibits in question, if that identification 
satisfles you beyond a reasonable doubt, then, of course, logically, your next 
inqniry is, whether either or both of those classes of articles, on one count or 
the other, came into the possession of the défendant Sam Kasle. You must 
carry the Identification, of course, to him. • * * 

'■Then, if you find, beyond a reasonable doubt, either this brass or this 
tin in Sam Kasle's possession, you must proceed then to détermine whether 
he had possession of either or both of those classes of articles, knowing that 
they were stolen. 

"I may say to you, in the first place, that the law is that the possession 
of stolen property imputes knowledge in the possessor that it was and Is stol- 
en, unless the possessor explains his possession in such a way as to fcee his 
mind [as to free him?] from that presumption. 

"The law also is that one who acquires possession of stolen property, un- 
der conditions and circumstances which would put a reasonable man who was 
honcst uix)n inquiry as to the character of that property, Is deemed to hâve 
just such knowledge of the character of the property as would corne to him 
iiad he made the reasonable inquiries as to the source of the property which 
would occur to an honest man of average Intelligence under the circum- 
stances in which he got it ; that one who takes into his possession Personal 
property is chargeable with the duty of giving attention to those circum- 
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stances attending bis réception of the property which In your judgment should 
hâve been deemed by hlm at the time to be susplclous and suggestive that 
the title of him who was transferring it w&s open to question." 

As we under stand thèse portions of the charge, the jury was in sub- 
stance instructed to find : (a) Whether the goods and chattels in issue 
were articles of interstate transportation ; (b) whether they were stolen 
while in course of such transportation; (c) whether défendant came 
into possession of them ; and, if thèse findings were in the affirmative, 
then to find (d) whether défendant received the articles knowing them 
to hâve been stolen. Later it was said of the statute : 

"This law makes one of the essentlal éléments, of the offense possession 
with knowledge." 

If error was committed in respect of the ultimate issue of fact, it 
was not in defining it but in stating the tests to which the jury might 
resort in resolving the issue one way or the other. One of the tests 
was in effect that a person who receives property, which in fact is 
stolen property, under circumstances which would put a reasonable 
and honest man upon inquiry, is chargeable with such knowledge in 
that behalf as would hâve come to him had he made such reasonable 
inquiries, touching the source of the property, as would hâve occurred 
"to an honest man of average intelligence." Another test was that 
one receiving personal property is chargeable with the particular efïect 
of "those circumstances attending his réception of the property," which, 
in the judgment of the jury, "should hâve been deemed by him at 
the time to be suspicious and suggestive that the title" of the transférer 
'"was open to question." 

Plainly such tests as thèse of guilty knowledge on the part of the ac- 
cused subjected him to a standard of conduct and of capacity to de- 
tect crime, which the jury might conclude to be the standard of rea- 
sonable and honest men of average intelligence when acting under 
circumstances like those which might be found to hâve existed hère. 
The efïect of such tests was to charge the accused with guilty knowl- 
edge or not upon what the jury might find would hâve induced belief in 
the mind of a man such as they were told to consider, rather than the 
belief that was actually created in the mind of the accused ; or, at last, 
the accused might be condemned even if his only fault consisted in 
being less cautious or suspicious than honest men of average intelli- 
gence are of the acts of others. The resuit of the rule of the charge 
would be to convict a man, not because guilty, but because stupid. The 
issue was whether the accused had knowledge — not whether some other 
person would hâve obtained knowledge — that the goods had been stolen. 
The circumstances must hâve had that effect upon the mind of the 
accused, to constitute knowledge in him. The issue must be deter- 
mined upon the individual test of the accused. It may well be that the 
tests stated in the charge are proper enough to fix civil liability for the 
acts or omissions of a défendant, but hardly to fasten upon him an 
intent to commit a felony. There is some conflict in the décisions 
upon this subject, but we think the tests of the charge are opposed to 
the clear weight of authority; this may be fairly illustrated by the 
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following: State v. Alpert, 88 Vt. 191, 204, 92 Atl. 32; Peterson 
V. United States, 213 Fed. 920, 922, 923. 130 C. C. A. 398 [C. C. A. 9] ; 
State V. Rountree, 80 S. C. 387, 391, 61 S. E. 1072, 22 L. R. A. (N. 
S.) 833; State v, Daniels, 80 S. C 368, 371. 61 S. E, 1073; State v. 
Goldman, 65 N. J. Law. 395, 397, 47 Atl. 641 ; Colin v. People, 197 
111. 482, 485, 64 N, E. 306; Robinson v. State, 84 Ind. 452, 456; State 
V. Denny, 17 N. D. 519, 525, 526, 117 N. W. 869; Forrester v. State, 
69 Tex. Cr. R. 62, 152 S. W. 1041, 1042; Pickering v. United States, 
2 0kl. Cr, 197, 101 Pac, 123, 124; Drummond v, State, 103 Miss. 
221, 224, 60 South. 138. 

[10] It is not meant to say, however, that conviction cannot be es- 
tablished upon circumstantial évidence. While there was direct testi- 
mony, and spécifie déniai, of gnilty knowledge on defendant's part, yet 
there were in addition circumstances of more or less tendency to show 
as well as to réfute such knowledge; the relevancy of such circum- 
stances, when not too' remote, cannot of course be rightly denied ; but, 
apart from instructions as to whethcr the property was in fact stoîen, 
no difficuhy is perceived in applying the circumstances directly to the 
accused witli a view of testing the question of notice or knowledge on 
his part, at the times he received the goods and chattels, that they had 
been stolen (if in fact they were stolen). 

[11] Another feature complained of in the charge is, as already 
shown, that the law is stated to be: 

"Tliat tlie possession of stolon proïK'rty imimtos knowledge in tlie posspssor 
that it was and is stolen, uulcss the i)ossessor explaius his possession in 
such a way as to f ree his minci [as to f ree liini VJ from that presumption." 

We gathcr from the context that this portion of the charge vvas 
intcnded to be applied only in case it should first be found, as already 
stated, that the articles in issue — tlie tin and tlie brass or either — had 
been stolen while in course of Interstate transportation, and that either 
or both had corne into defendant's possession; but in that event the 
jury was to approach the ultinuite question stibject to a presumption 
that défendant received tlie articles with knowledge that they had been 
stolen, This question was of course vital to défendant. Ile was not 
charged with the theft; the only tendency of the proofs in that be- 
half is that the theft was committcd by others ; and thèse acts, if com- 
mittcd, consiituted larceny. The charges that défendant had the ar- 
ticles in his possession with knowledge of the theft do not in terms 
allège that such possession was taken in aid of tlie larceny; hence each 
charge made against défendant was for an offense distinct from the 
antécédent larceny. The instant case thcrefore differs from, a case, 
where, for instance, the s'atute so defines the act of receiving stolen 
property and that of stealing it as in effect to make the two offenses 
the same in character. Under a statute of that kind the receipt may 
amount to larceny, as well as the theft ; and so the same presumption 
arising from récent possession that would be applicable to the thief 
might also be to the receiver. Thus in Martin v, State, 104 Ala. 
71, 78, 16 South. 82, under an indictment for both larceny and know- 
ingly receiving, it was held "that the récent possession of stolon goods, 
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imposes on the possessor the onus of explaining the possession," etc. ; 
but, as we understand, the case arose under a statute in which it is 
provided : 

"Any person, who buys, receives, conceals or aids in coneeallng any Person- 
al propeity whatever, knowing that It has been stolen, and not havlng tUe 
Intent to restoie it to the owner, inust, on conviction, be punisbed as If he 
had stolen It." 2 Crim. Code Ala. 1896, § 5054, p. 369. 

To tlie same effect is Jenkins v. State, 62 Wis. 49, 21 N. W. 232, 
and also the statute (2 Sanborn & Berryman Ann. Stat. Wis. § 4417) ; 
moreover, the décisions mostly relied on there relate to cases of larceny 
(62 Wis. 57, 58, but see page 61, 21 N. W. 232) ; State v. Record, 
151 N. C. 695, 697, 65 S. E. 1010, 25 L. R. A. (N. S.) 561, 19 Ann. 
Cas. 527, and 2 Pell's Révisai of 1908 (N. C.) § 3507; and Reg. v. 
Langmead (1864) 10 h. T. (N. S.) 350, 351, and 101 Stat. (24 and 
25 Vict. 1861) 361, §§ 91, 92; and also 2 Archbold's Crim. Pr. & PI. 
1422. The statute last referred to (and which apparently governed 
Langmead's Case) provided that a person receiving stolen property, 
"knowing the same to hâve been feloniousiy stolen," should be guilty 
of a felony and might be "indicted and convicted either as an ac- 
cessory after the fact or for a substantive feiony," etc., and also 
provided that an indictment might contain a charge of "feloniously 
steaiing any property," and also one or more counts for "feloniously 
receiving the same or any part or parts thereof, knowing the same to 
hâve been stolen," etc. ; Langmead was indicted and tried on two 
counts, one for steaiing and the other for receiving, and was found 
guilty of feloniously receiving; PoUock, C. B., said (page 351): 

"The distinction lictween the presmnption as to fclonious recpiving and 
sfoîiliiifr is not a lajittpr of Inw. No doiibt, upoii tiio évidence, no other person 
ihan the prisonei' ap])ears UistinctJy to enter into the transaction, and ail 
tlijit îippciirs is thiit the prisoner was foniid very recently in i)osse.ssion of 
the stoh'n sheep. Tliat prima facie is évidence of steaiing rallier than of 
receiving, but in no case can it be said to he exclnsively snch, unless the 
party is fouiid so recently in possession of stolen proiicrty, and under sueh 
circunistaiiccs as to exclude the probidiility of i-ecei\iiig; us where a party 
is stopiied eoniing ont of a rooni vvitli a gold watch which has been taken froui 
the room : but if Jie has left the rooni so Ions as to reiider it i)robalile that 
he mny bave receivpd it from sonie one else, theu it may be évidence either 
of steaiing or of feloniously ^ecei^■iug.*' 

Thèse décisions and the statutes affecting them are enough to il- 
lustrate the distinction, already mentioned, between cases of that char- 
acter and the instant case. If those décisions cannot be so distin- 
guished, we are unable to follow thein; but musi rallier adopt the rule 
of the cases hereafter cited. We cannot think that the last quoted 
portion of the charge hère is sustainable under either count 2 or 
count 3 of the présent indictment. The charge is broad and un- 
qualified ; it states as matter of law "that the possession of stolen prop- 
erty imputes knowledge in the possessor that it was and is stolen"; 
and the défendant is at once put upon his proofs to free himself of that 
presumption. It might be that the circumstances shown to hâve at- 
tended the possession of property involved in a given case, not to say 
the case in hand, would, if unexplained by défendant, naturally lead 
the jury to believe that he received the property with knowledge that 
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it had been stolen ; but to impute such knowledge as matter of law, 
is a différent proposition. The effect of this, as it seems to us, was 
to impose the burden upon défendant to prove his innocence, in case 
the jury should find the goods had in fact been stolen. Defendant's 
possession, say of the tin, was practically admitted ; and, if it was once 
found that this tin was in fact stolen, the effect of the charge was to 
treat such admission, coupled with such finding, as sufificient to impute 
"knowledge in the possessor that it was and is stolen" property ; and 
this was calculated to préjudice the rights of the accused. In Durant 
V. People, 13 Mich. 351, Durant was charged with receiving stolen 
goods, "knowing the same to hâve been feloniously stolen," etc. ; and, 
upon a ruling of the court below excluding testimony tending to show 
possession but without guilty knowledge, Christiancy, J., speaking for 
a unanimous court, said (13 Mich. 352) : 

"The défendant was not charged with larceny of the goods, and her posses- 
sion could not be used as évidence tending to show that she had stolen them. 
Her possession must be regarded as innocent, unless shown to hâve been re- 
ceived with knowledge that they were stolen, or under elrcumstances whlch 
would satisfy the jury that she believed them to be stolen. Possession itself, 
without évidence tending to show such guilty knowledge, could hâve no 
tendency to establish her guilt. She did not, in fact, undertake to deny the 
possession, but admitting It, claimed she had come to the possession inno- 
cently, without notice that the goods were stolen. In the aspect the case had 
assumed when this question was proposed to the witness, guilty knowledge 
was practically the only question in dispute. But iudependent of the par- 
ticular aspect the case had assumed upon the évidence, we think, in ail prose- 
cutions for this offense, it must, upon principle, be compétent alike both for 
the prosecution and the défense to show what were the actual elrcumstances, 
the arrangement or understandiug under which the goods were received by 
the défendant, whether the effect shall be to establish gullt or innocence. 
This is the res gest», the very essence of the inquiry." 

See State v. Richmond, 186 Mo. 71, 82, 85, 84 S. W. 880; State 
V. Weinberg, 245 Mo. 564, 571, 150 S. W. 1069; People v. Weisen- 
berger, 73 App. Div. 428, 429, 77 N. Y. Supp. 71 ; People v. Wilson, 
151 N. Y. 403, 406, 45 N. E. 862; State v. Freedman (Del. Ct. of Gen. 
Sess.) 3 Pennewill, 403, 405, 53 Atl. 356 ; State v. Janks, 26 Idaho, 567, 
577, 578, 144 Pac. 779; Castleberry v. State, 35 Tex. Cr. R. 382, 383, 
iZ S. W. 875, 60 Am. St. Rep. 53 ; Territory v. Claypool & Lueras, 11 
N. M. 568, 577, 71 Pac. 463 ; Slater v. United States, 1 0kl. Cr. 275,. 
98 Pac. 110, 113 ; Cooper v. State, 29 Tex. App. 8, 19, 13 S. W. 1011,. 
25 Am. St. Rep. 712; 2 Wharton's Crim. Ev. (lOth Ed.) § 760. 

We conclude that the errors pointed out in the charge were preju- 
dicial ; and an order will accordingly be entered reversing the judg- 
roent and remanding the case for new trial. 
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CHUKCH V. SWETLAND et aL 

(Circuit Court of Appeals, Second Circuit Aprll 18, IMOJ 

No. 110. 

1, DiscovEEY ®=320— In Bquity — Sufficienct of Biix. 

A bill for relief, and also for dlscovery as incldental to such relief, 
If it fails to State a cause of action for tiie relief, falls also as to the dls- 
covery. 

[Ed. Note.— For otlier cases, see Dlscovery, Cent Dig. § 27; Dec. Dig. 
«=>20.] 

2. COBPOBATIONS ®=3576 REOEGANIZATION — RiOHTS or STOCKHOI-DBaiS — 

GitouNDs FOE Relief — Sufficikncy of Bill. 

A blll based upon separate transactions by whlch complalnant trans- 
ferred bonds and other claims agalnst a bankrupt corporation under a 
proposed reorganization plan considered, and helé not to state a cause 
of action for relief in equity agalnst défendants, who were subséquent 
transférées of the property, no fraud or mlstake being alleged, and to 
bave been properly dismissed as to such défendants. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2305, 2306 ; 
Dec. Dig. <@=3576.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Alfred W. Church against Horace M. Swetland 
and Chester Griswold, individually, and Horace M. Swetland, Robert 
R. Moore, Chester Griswold, Louis B. Rolston, Adelbert Hauschild, 
and Ernest E. Bruckman, as members of a committee of preferred 
stockholders and creditors of Wyckoff, Church & Partridge, Incorpo- 
rated, under their agreement of Àpril 15, 1912, George A. Ellis, How- 
ard C. Dickinson, the Commercial Trust Company of New York City, 
John S. Sheppard, Jr., receiver and trustée in bankruptcy of Wyckoff, 
Church & Partridge, Incorporated, the Vaughan Car Company, Incor- 
porated, and the Swetland Operating Company. From a decree dis- 
missing the bill as to certain défendants, complalnant appeals. Af- 
firmed. 

On March 12, 1912, a pétition was filed in the Southern District of New York 
:asking that the corporation of Wyckoff, Church & Partridge, Incorporated, 
be declared a bankrupt. Upon the adjudication défendant Sheppard was ap- 
polnted receiver and later was made trustée of the bankrupt. The bill of 
complaint alleged that complalnant was the owner of 250 shares of the pre- 
ferred stock of the bankrupt company, and on Aprll 15, 1912, slgned an agree- 
ment between a committee of the creditors and the preferred stockholders oi 
the bankrupt company. Pursuant to the terms of that agreement complaln- 
ant deposited hls preferred stock with the Commercial Trust Company of 
New York City, depository; and pursuant to the agreement Clarence F. 
Wyckoff and Emest S. Partridge also slgned the agreement, and with the 
«onsent of complalnant deposited with the Commercial Trust Company 3,130 
Ehares of the preferred stock of the bankrupt company, whlch shares com- 
plalnant avers he was entltled to as collatéral for an indebtedness by Wyckoff 
to complalnant On April 26, 1912, Wyckoff and Partridge transferred to 
complalnant ail their right as preferred stockholders, and on May 25, 1912, 
the complalnant notlfied the committee of creditors and the Commercial Trust 
Company of the transfer. The complalnant was also an unsecured creditor 

tàsoFoT otber ciues see same toplc & KBT-NDMBER In ail Key-Numbered Dlgests & Indexe* 



892 233 FEDERAL KEl'ORTEU 

of the bankrnpt to the extent of Ç9,2;j0, and deposited liis daims, wliieb weve 
subsequently duly proved and allowed in tlie banltruptcy proceediiigs. 

Ttie Committee for tiie credltors and preferred stocliliolders, it is avorred, 
never notlfled the complainant of tlie plan ot reorganizatlon of tlie bankrupt 
corporation, as was provided for In tlie agreeraent, and never notlfled liiin 
that unless he agreed to the plan he might withdraw his preferred stock or 
his claims, In accordance with the tenus of the agreenient, and he asserts 
that he never had any opportunity to withdraw. It is also averred that in 
November, 1912, certain of the défendants and the flrm of H. B. HoUins & 
Co. made an offer to the receiver by whicli they agreed to purchase ail the. 
assets and property of the bankrupt, except a certain claim, for the snm of 
$150,000, and that the receiver accepted the oft'er with the consent and ap- 
proval of the committee of creditors and preferred stockholders, and that the 
property was transferred to those of the défendants who made the offer; 
that $100,000 was paid over to the receiver as agreed upon, but the balance, 
$50,000, bas never been paid to him ; and that the défendants, who originally 
agreed to pay it, now say they are unable to do so. 

It is averred that certain of the défendants, Ellls. Dlckinson, and Griswold. 
organized the Vaughan Car Comtiany. Incorporated, also a défendant herein. 
and that ail the assets of the bankrupt were transferred to that company, and 
that it was not an innocent purchaser for value without notice of the rights 
of the receiver and trustée in bankruptcy. Tlie Vaughan Company lias a cap- 
ital of $1,350,000, and the said stock is alleged to hâve been Issued as full- 
paid stock in considération of the transfer to it of the assets of the bank- 
rupt, and that $225,000 of the stock which had been turiied back into the 
treasury of the company was underwritten and sold to the tirm of II. B. 
Ilolllns & Co. at 90 per cent., or for the sum of $202.000. It is averred tliat 
the défendants Ellis, Griswold, and Dlckinson realized about $100,000 upon 
certain clalnis and otlier assets of the bankrupt which had been sold to theiii, 
and that the amount so realized was turned over by them to the receiver or 
trustée of the bankrupt, as part paynient of the purchase priée of the prop- 
erty sold to them as aforesaid, and that the portion thereof applicable to eom- 
plainant's claims is more than $3,000. 

It is averred that certain real estate owned by the bankrupt, and purehased 
by Ellis, Griswold, and Dlckinson as aforesaid, was sold by them subject to 
a. mortgage thereon made or assuuied by the bankrupt, to secure au issue 
of $200.000 of bonds, to défendant Swetland, or the Swetland Operatlng Com- 
pany, also a défendant, and that the vendee was not an Innocent purchaser 
for vaine without notice of the rights of the receiver and trustée of the bank- 
rupt. Swetland, it is alleged, was at ail the times mentioned in the bill a 
stockhoider and dlreetor of the bankrupt company ; that in January and Feb- 
ruary, li)12, lie knew that the company was in need of money and was in 
financial straits, and he proposed to loan it $105,473.68, provided it delivered 
to him Its notes for .S]50,0<X>, and also gave him as collatéral security 150 
bonds, $150,000, secured by a (irst mortgage on certain real estate, which 
bonds he knew were good and worth par and interest; that Swetland in- 
duced Wyckoff and l'a.rtridge, as his représentatives, to procure from com- 
plainant for lilin as collatéral $150,000 of bonds, and to arrange with the of- 
ficers of the baiikru|)t to hâve a stockholders' and directors' meeting to con- 
sumniate the loan as aforesaid. 

It is stated that tbere had been deposited with the Title Guarantee & 
Trust Company, as collatéral for the performance of a contract between com- 
plainant and AVyckoff for the payment to complainant of .$450,000 for the inir- 
chase of certain property, the said issue of $200,000 of bonds of the bank- 
rupt company, together with the $250,000 of the preferred stock of that com- 
pany, and $450.000 of the common stock, and that complainant was induced 
by Swetland to allow WyckofC to withdraw from said collatéral so deposited 
as aforesaid $150,000 of the bonds to be delivered as collatéral to Swetland, 
upon the uiiderstauding and représentation by the latter to complainant that 
the crédit of the bankrupt would be saved by such pledge of the bonds, and 
that Swetland would take charge and manage the affalrs of the corporation, 
would save its crédit, arrange its finances, and prevent the company from go- 
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Ing into bankruptcy ; that complainant, rçlying on those représentations, 
eaused $150.000 of bonds to be dellvered to Swetland, and that the latter and 
Wyckoff agreed that the bonds still belonged to complainant as coHateral se- 
curity, subject to the right of Swetland to hold theni as collatéral. Swet- 
land then loaned the bankrupt $105,47.3.68, took Its notes for $150,000, and 
with complainant's consent obtained $150,000 of the bonds of the bankrupt 
to hold as collatéral as aforesaid. Thereupon Swetland became chairman of 
the board of directors of the bankrupt. 

It Is averred that Swetland deposited bis daim as holder of $150,000 of 
notes of the bankrupt stoekholders' and credltors' eommittee, and signed the 
agreement of April 15, 1912, and said claim was pro-ved and allovved and 
thereafter Swetland transferred and assigned to Ellis his claim on said notes 
for $150,000, but retained possession of said ,?150,000 of bonds and claimed to 
own them absolutely. It is averred that complainant assigned to défendant 
Ellis certain claims belonging to complainant arlsing out of the affairs, and 
consisting of promissory notes made by the bankrupt, amounting to the sum 
of $9,250 and a claim for about $20,000 arising out of money advanced to said 
bankrupt by complainant, and also a claim of complainant arising out of 
the pledging with the défendant Swetland of $150,000 of bonds, and with the 
Commercial Trust Company of New York City tlie remaining $50,000 of bonds 
of the bankrupt which are hereinbefore mentloned, in accordance with the 
terms of a letter which défendant Ellis wrote to complainant. 

In that letter, dated October 25, 1912, Ellis agreed as foUows: "In consid- 
ération of your assignment to me of (1) claims of $29,250, against Wyekolï, 
Church & Partridge, Incorporated, and (2) interest and equity in bonds 
Wyckoff, Church & Partridge, Incorporated, par value $200,000. I agrée, at my 
option, either to (1) reassign said claims and equity to you within sixty (GO) 
days from date; or (2) pay to you the sum of $29,250; or (3) dellver to you 
as security for the payment of $29,250 assignroents of unsecured claims 
against Wyckoff, Church & Partridge, Incorporated, to the amount of $150,- 
000, with the under.standing that you may retain said assignments and re- 
tain said amount of $29,250 from the dividends paid tliereon, and deliver to 
me the balance ; or (4) to pay you $29,250 out of the proceeds of liquidation 
of assets which may be transferred to me individuall.y, or to me with others, 
by John S. Sheppard, Jr., as receiver of Wyckoff, Church & Partridge, In- 
corporated, after the payment of the receiver in fuU, together with expenses, 
and after the release of such bond or guaranty as may be given to secure au 
offer made for such assets." 

It is stated that subsequently Ellis transferred to Swetland ail of com- 
plainant's interest in $200,000 of bonds of the bankrupt, and that Swetland 
transferred to Ellis ail of Swetland's interest in, and the dividends payable 
on, the $150,000 of the notes of the bankrupt which were given to Swetland 
at the time he advanced to the bankrupt the sum of $105,473.(58 jusst prior 
to the appointment of the receiver, which notes were deposited with tlie 
credltors' and stoekholders' eommittee, of which eommittee Swetland was 
chairman, and that at the time of the assignment Swetland as holder of the 
bonds executed a release running to the trustée in bankruptcy of any claim 
on the bonds against the property eovered by the mortgage which secured 
the bonds ; that Swetland also assigned to Ellis his interest in and dividends 
payable upon the notes of the bankrupt, amounting to $50,000, which had 
been held by the Commercial Trust Company, and for which notes the latter 
Company also held as collatéral security $50,000 of the bonds of the bank- 
rupt; and that said transfers were made pursuant to a certain agreement 
dated October, 1912, which agreement is set out at length in the bill, in which 
various transactions were agreed to be performed which need not in détail 
be set forth herein. 

It is averred that in April, lOl.*}, the complainant addressed a letter to 
Griswold, Ellis & Uickinson, in which, after referring to the foregoing agree- 
ment of October 25, 1912. he wrote: "I hereby agrée, in considération of one 
dollar ($1) and other valuable considérations, the receipt whereof is hereby 
acknowledged, that you may transfer and assign to the Vaughan Car Com- 
pany, Incorporated, the Kingston property and ail assets relating to Vaughan 



894 233 FEDERAL EEPOETER 

cais In accordance with a prospectus heretofore presented to me wlth the fol- 
lowlng change; that you receive tbe promissory note of the Vaughan Car 
Company for ten thousand dollars ($10,000), Instead of the second mortgage 
for forty thousand dollars ($40,000), and I further agrée that, in considéra- 
tion of your making such transfer to the Vaughan Car Company, I will ac- 
cept In full satisfaction of ail my clalm against George A. Ellls under sald 
agreement of October 25, 1912, the common stock of the Vaughan Car Com- 
pany of the par value of flfty thousand dollars ($50,000), In case sufficient 
moneys are not available to make the payment to me in accordance wlth the 
fourth paragraph of said agreement of George A. Ellis." 

The bill, however, does not aver that Ellls ever agreed to thls modification 
of the agreement of October 25, 1912. It is averred that défendant Ellis dld 
not make an élection or tender to complainant pursuant to the terms of his 
letter of October 25, 1&12, nor pursuant to the letter dated April, 1913; and 
it Is averred that complainant has never received any actual considération 
for the last-named letter; and it avers that Ellis has never returned the 
claims against the bankrupt asslgned as above set forth, or the interest and 
«quity of the complainant in and to the $200,000 of bonds. It is averred that 
after the $150,000 of bonds of the bankrupt were turned over by complain- 
ant to défendant Swetland as collatéral for the latter's loan of $105,473.68 
to the bankrupt, a paper dated April 25, 1913, was executed by complainant, 
défendant Swetland, and Wyckoff & Partridge, which stated the terms upon 
which the said bonds were tumed over as collatéral as aforesaid to Swet- 
land. This writing is set forth in full and contains, among others, the fol- 
io vving provision: "V. Upon payment in any manner (except by sale of the 
bonds), before, at, or after maturity, of the full amount of said note to Mr. 
Swetland, the bonds shall be returned to Mr. Church upon his reeeipt or order 
for the delivery of the same. L'ntil sale the interest on said bonds shall be 
paid to Mr. Wyckoff, subject to his agreement with Mr. Church. This agree- 
ment shall be binding upon and inure to the benefit of the parties hereto and 
their respective Personal représentative and assigna." 

It is averred that défendant Ellis undertook to assign to the committee of 
creditors and stockholders of the bankrupt ail of complalnant's interest in 
and dividends payable upon the notes of the bankrupt, held by complainant 
for $9,250, with the uiiderstandlng that the dividends thereupon should be 
nsed for the expenses of the committee. It is averred that défendant Ellls, 
as assignée of complainant, proved in the bankruptcy proceedings the claim 
arising out of the $20,000 advanced by complainant to the bankrupt, and that 
said claim was allowed. 

It is averred that on .Tanuary 5, 1914, the défendant Sheppard, as trus- 
tée of the bankiTipt, filed a pétition in which he stated that he had been in- 
formed by défendant Ellis that neither Ellis, Grlswold, nor Biekinson could 
pay the last Installuient of $50,000 due upon their purchase of the property 
■of the banlviTipt, and that from iuquiries he had made as to the financlal re- 
sponsibility of thèse persons he was unable to flnd that they were able to 
respond, and also that he had received a written offer from them that. In 
considération of their being released from ail Uability respeeting the afore- 
said liability of $50,000, they would secure the cancellation of the followlng 
claims proved and allowed against the estate of the bankrupt: (1) Swetland's 
claim for $150,000 filed by the creditor's committee as assignée. (2) The Com- 
mercial Trust Company's clalm filed by Ellis as assignée, for $50,408.50, being 
the amount of the notes and interest held by the Trust Company secured by 
the $,50,000 of bonds. (3) A claim of complainant for $20,000 arising out of 
moneys advanced by complainant to the bankrupt and assigned to Ellis. 

It is averred that complainant, on receiving notice from the référée In 
bankruptcy of a meeting of creditors to be held to pass upon the advisability 
of accepting the aforesaid offer of Ellis, Grlswold & Dickinson, notified the 
latter and tho trustée and the creditors' and stockholders' committee that 
Ellis had no right to assign to any one the claims against the bankrupt be- 
longlng to complainant arising out of tlie notes of the bankrupt amountlng to 
$9,250 and the claim of $20,000 for nioney advanced by complainant to the 
bankrupt, and to claims arising out of complalnant's right to $200,000 of bonds 
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of the banlcnipt, or anj- other daims belonging to Church, and that for tlio 
aforesaid reasons complainant objected to the acceptance of tlie offer made 
as aforesaid to the trustée. 

Complainant asserts that he is entitled to receive from défendant Swetland 
$50,000 of bonds, or, if not entitled to the bonds, that he is entitled to a 
claim for $50,000, which is the value of the bonds against the assets of the 
bankrupt, and to hâve lils claim proved and allowed to that extent. It is 
further averred that complainant bas never received the sum of $450,000, for 
which the bonds and stoeli of the bankrupt were pledged, uor any sum of 
money whatsoever, eut of the assets of the bankrupt. 

John M. Shedd, of New York City (William G. Bâtes, of New York 
City, of counsel), for appellant. 

Parker, Davis & Wagner, of New York City (Arnold L. Davis, of 
New York City, of counsel), for appellees Horace M. Swetland and 
others. 

Campbell, Moore & Amerman, of New York City (Henry Amerman, 
of New York City, of counsel), for appellees Commercial Trust Co. 
of New York and Robert R. Moore. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
complaint in this case, the main averments of which hâve been sum- 
marized above, covers 34 printed pages. The facts are somewhat com- 
plicated, and the complaint is unusual, and, as it appears to us, some- 
what extraordinary. The court is asked to fix and détermine the 
rights of the complainant against any of the défendants and to déter- 
mine the complainant's interest in any of the property mentioned in 
the bill. The défendant Swetland is called upon to disclose in his an- 
swer what considération was paid to Griswold, Dickinson and Ellis 
when the leases and buildings of the bankrupt were purchased from 
them subject to the mortgage of $200,000. He is also called upon to 
State in whose name the title was taken and in whose name it now 
stands ; and if the title stands in the name of the Swetland Operating 
Company, the complainant wishes to be informed what securities of 
that Company were issued to défendant Swetland, and what securities 
of that company are now held by him. Swetland is also called upon to 
say who now holds the notes of the bankrupt, aggregating $150,000, 
given to him when he loaned $105,000 to the bankrupt. Complainant 
also wants Swetland to say who now holds the $150,000 of bonds of 
the bankrupt, which were procured from the complainant at the time 
Swetland made the loan to the bankrupt ; and the court is also asked 
to issue an injunction to restrain Swetland from disposing of any of 
the bonds. 

The court below dismissed the bill as against défendants Swetland, 
Bruckman, and Moore as members of the creditors' and stockholders' 
committee, as against Swetland individually, the Swetland Operating 
Company, and the Commercial Trust Company. As to those défend- 
ants it was dismissed on a mémorandum opinion, stating that, if a cause 
of action is stated against any of them, it is one at law, and not in 
equity, The bill was allowed to stand as against défendant Ellis, as he 
had not moved to dismiss. 
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[1] Where, in a bill for discovery and relief, the discovery sought 
is incident to the relief sought, a demurrer well taken to the relief is 
held to hold good as to the discovery also. In McClanahan v. Davis, 
8 How. 170, 183, 12 L. Ed. 1033 (1850), Mr. Justice Nelson, speaking 
for the court, said: 

"The complalnant having, in our judgment, falled to set forth any founda- 
tion for relief, the right to the discovery, which is claimed as incidental, of 
course fails with it." 

[2] As the complainant asks for équitable relief, while not indicat- 
ing the spécifie relief he thinks he is entitled to, and asks the court to 
détermine and fix his rights as against the défendants in any of the 
property mentioned in his complaint, we hâve endeavored to find what 
justification he bas for coming into a court of equity at ail as against 
the appellants. If he bas a complète and adéquate remedy at law as 
respects tbem, the action of the court below in dismissing the bill as 
to them must be affirmed. 

It appears that early in 1912 the bankrupt was financially enibar- 
rassed. The complainant and défendant Swetland were stockholders 
in it, and the latter offered to loan it $105,473.68, provided the cor- 
poration would deliver to him its notes for $150,000, together with 
collatéral security, consisting of $150,000 of its bonds secured by a 
mortgage upon its real estate. The loan was made on the terms above 
stated. The bonds given to Swetland as security, according to com- 
plainant's averments, were bonds issued by the bankrupt, and which 
had been deposited with the Title Guarantee & Trust Company as 
collatéral for the performance of a contract of purchase by which de- 
fendant Wyckoiï was bound to complainant. The latter avers that 
he was induced by Swetland to allow Wyckoff to withdraw $150,000 
of the bonds deposited as collatéral with the Title Guarantee & Trust 
Company, and tfiat complainant consented to the arrangement upon the 
assurance that the bankruptcy would be thereby prevented, and also 
upon an agreement that the bonds belonged to complainant as collatéral 
security subject to the right of Swetland to hold them also as collat- 
éral security. This did not, however, prevent the bankruptcy and the 
receiver was appointed shortly thereafter, on March 12, 1912. Then 
in April the protective committee of creditors and stockholders was 
formed, with Swetland and Bruckman as members of it. 

The complainant became a party to the committee agreement, de- 
positing thereunder his shares of stock, and signing the agreement as 
an unsecured creditor, and assigning to the committee his claim for 
$9,250. The committee agreement which the complainant signed stated 
that the purpose was to devise and carry into efïect an équitable and 
fair plan of reorganization. The agreement contained a provision de- 
claring that neither the committee nor any member thereof should be 
liable "for any mistake of law or fact, or for any act, default, or omis- 
sion of any other member, * * * and the committee or any mem- 
ber thereof cannot be held personally liable in any case for any act 
or acts of any agent or employé, or for its own acts or acts of any 
of its members, except in case of willful négligence or malfeasance." 
There are no allégations in the complaint which entitle the complain- 
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ant to relief as against Swetland and Bruckman as members of the 
committee. The committee seem to hâve been made parties to the 
bill because ElHs is alleged to hâve undertaken to transfer to it the 
dividends on the $9,250 claim against the bankrupt belonging to the 
complainant in order to pay the expenses of the committee. But this 
surely constitutes no ground for équitable relief and is wholly insuffi- 
cient to make the committee trustées of any dividends Ellis undertook 
to transfer. 

As respects the $150,000 of bonds which complainant consented 
should be turned over to Swetland to secure the latter on his loan to 
the bankrupt, the bill discloses no ground of équitable relief. The al- 
légations of the complaint show that whatever interest Mr. Church 
originally had in the $150,000 of bonds was subject to the right of 
Mr. Swetland to hold them as collatéral security for the note of the 
bankrupt. It does net appear that the note has ever been paid, and 
it is nowhere alleged that complainant's consent to the transfer of 
thèse bonds to Swetland was due to any mistake made by him or to 
any fraud practiced upon him. We are at a loss, therefore, to see 
at this stage of the transaction that he is entitled to any équitable relief 
as against Swetland, who appears to be a bona fide holder of them for 
value. 

The subséquent agreement which the complainant made with Ellis, 
by which complainant assigned to Ellis his interest and equity in $200,- 
000 of the bonds (which included the bonds held by Swetland as col- 
latéral and $50,000 additional hereinafter referred to), certainly could 
not in any way operate to deprive Swetland of his right to hold thèse 
bonds as collatéral for the notes, which were still unpaid, as Swetland 
was not a party to any such contract subsequently made, and there 
are no allégations that complainant was induced by mistake or fraud 
to enter into that contract. 

Then Ellis, having obtained from complainant absolute assignment 
of his interest in the bonds and having a right as owner to transfer 
the same, actually transferred them to Swetland for a valuable con- 
sidération. Under the options reserved to Ellis under that contract, 
complainant has not yet received what Ellis agreed to pay him ; but 
that does not invalidate the contract, and Ellis is not in default under 
it, for in its fourth paragraph it was provided that Ellis might pay out 
of the proceeds of liquidation of assets which might be transferred to 
him by the receiver after the payment of the receiver, etc., and that has 
not yet occurred. That agreement may, as against Ellis, entitle the 
complainant to équitable relief by impressing a trust on any money 
payable by the trustée in bankruptcy on the claims against the bank- 
rupt's estate filed by Ellis. But whether it does or does not is not 
now before us, as Ellis is not a party to this appeal, and the question 
therefore is not decided. The fact that Ellis has not paid complainant 
certainly discloses no équitable claim against the moving défendants, 
and does not invalidate the title of Swetland. 

The défendant Swetland, in addition to the $150,000 of bonds which 
he held as collatéral, is alleged to hâve obtained $50,000. of ' other 
bonds, which were turned over to him by the Commercial Trust Com- 
233 F.— 5T 
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pany "pursuant to some arrangement unknown to coraplainant." As 
to thèse bonds complainant avers that he is — 

"informed and belleves that he Is entltled to receive from Horace M. Swet- 
land said $50,000 of bonds, or, if not entitled to said bonds, is entitled to a 
claim for $50,000, which is the value of said bonds, against the assets of 
Wyckoff, Church & Partridge, Incorporated, in the hands of its trustée in 
bankruptcy, and tohave his claim proved and allowed to that extent." 

What has been said above as to the $150,000 of bonds applies equal- 
ly to the $50,000 of bonds held by the Commercial Trust Company. 
The latter company is not in this court complaining that Swetland has 
unlawfully as against it acquired the bonds; and the complainant 
having parted with its interest in them to Ellis has no right for rea- 
sons above stated to assail the transfer EUis made of them to Swet- 
land, and the claim which he allèges he has upon the assets in the 
hands of the trustée is a claim upon the assets to which Ellis is enti- 
tled and does not involve the moving défendants. 

The complaint also allèges that complainant assigned to Ellis a 
claim against the bankrupt for $9,250 as well as one for $20,000. The 
latter daim was for moneys advanced to the bankrupt. The former 
was for notes made by the bankrupt and held by complainant. It 
is then averred that thèse claims were assigned by Ellis to the cred- 
itors' and stockholders' committee without authority. The reason as- 
signed for this lack of authority is that Ellis had failed to comply 
with the terms of the agreement embodied in his letter of October 
25, 1912. If Ellis failed to pay for thèse claims in accordance with 
his promise, he nevertheless held the légal title and could transfer it 
to one without notice, and after such a transfer notice given would be 
without effect upon the rights of the transférées. As to complain- 
ant's rights against Ellis growing out of any failure to perform the 
agreement of October 25, 1912, or as to the trustée holding for Ellis, 
we are not now concerned. It is enoueh to know now that, what- 
ever rights he may hâve, he has no right to proceed in equity against 
the moving défendants. 

We do not see upon the allégations of the complaint any possible 
rehef which this court can grant complainant against the moving de- 
fendants herein. There is no contract which the complainant can 
hâve specifically performed. There is no contract which he can hâve 
reformed on account of mutual mistake. He allèges no mistake. There 
is no contract which he can hâve rescinded on the ground of fraud. 
He allèges no fraud. There is no vendor's lien against the moving 
défendants in f avor of the complainant. A vendor's lien does not, in 
gênerai, extend to personal property, although it extends to a lease- 
hold. But the légal title to the leasehold was not in the complainant 
at any time, and at no time did he occupy the position of a vendor 
of the leaseholds or of any real estate. Neither is complainant enti- 
tled to an injunction. Where negotiable instruments hâve been fraud- 
ulently or illegally obtained, injunctions issue to prevent their aliéna- 
tion pending litigation. But there are no allégations that the bonds 
hâve been fraudulently or illegally acquired. 

As against the moving défendants we are unable to spell out any 
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trust in complainant's favor. He relies on American Sugar Refining 
Company v. Fancher, 145 N. Y. 552, 40 N. E. 206, 27 L. R. A. 757. 
But that was a case in which defrauded vendors were allowed to 
daim in equity the proceeds oî the sugars which the vendees had 
thereafter sold to bona iîde purchasers. The ground upon which the 
case went was that the fraud which the vendees had practiced on the 
vendors made the former constructive trustées for the latter, so that 
they could follow the trust funds (the sugars) into the notes which 
the constructive trustées had received when they sold the sugars. 
That case is inapplicable to the facts of this case, for there are no al- 
légations in the complaint that the complainant was induced by fraud 
to part with his property or surrender any of his rights. 

He also relies on Newton v. Porter, 69 N. Y. 138, 25 Am. Rep. 
152. That is a remarkable case, in which a party who had been de- 
prived of his property, not by fraud, but by theft, was allowed to 
impress a trust upon the proceeds which the thief had received on 
selling the stolen negotiable bonds, which proceeds the owner was al- 
lowed to recover from persons who took them with notice. The prin- 
ciple finds some support in the authorities, although the cases are not 
agreed respecting it. The difficulty concerning it is the technical one 
that a trustée is one who holds a légal title, and the thief, of course, 
got no title at ail. But, whatever may be thought of that décision, 
and we are not expressing either approval or disapproval of it, we are 
unable to perceive its relevancy to the facts before us. 

Courts of equity in proper cases undoubtedly assume jurisdiction to 
avoid a multiplicity of suits. Where there is one common right to 
be established against several distinct persons, the court will allow the 
suit to be brought in order to relieve the complainant from the neces- 
sity of bringing a number of separate suits, each of which only décides 
the particular right in question between the complainant and the de- 
fendant thereto. Whether the existence of a mère community of in- 
terest, as distinguished from a common right, will suffice to give eq- 
uity jurisdiction, is a question upon which the courts are rtot wholly 
in accord. See the case of Watson v. Huntington., 215 Fed. 472, 131 
C. C. A. 520, decided by this court in 1914. 

The complainant is wrong in supposing that he is entitled to bring 
one suit in equity and join ail the défendants upon the theory that his 
separate claims arise from the same transaction, the failure of the 
bankrupt corporation. His claims do not arise from one transaction, 
as he asserts, but from a number of separate transactions, and they 
are not so connected with the failure of the bankrupt as to create "a 
common right," or a community of interest, within the meaning of the 
rule. 

We think it unnecessary to pursue the subject farther. We hâve 
carefully considered the complainant's points, and hâve reached the 
conclusion that no error was committed by the court below. To con- 
sider the matter more in détail would only unnecessarily extend an 
opinion already too long. 

Decree affirmed. 
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SOUTHERN RT. CO. v. CLARK. 

(Circuit Court o( Appeals, SIxth Circuit. June 16, 1916.) 

No. 2689. 

1. TeIAL <S:=296(2) — INSTKUCTIONS— CUBB OF EEEOK. 

In an action by a passenger, hurt In a rallroatl wrpck, where the rall- 
road Company set up a release, the passenger asserted that the releasa 
was procured through mlsstatements by the rallroad couipany's physiclan 
and clalm agent, and that when he toù of bis suïferings he was assured 
that the injuries were trivial. The court charged that the Issue as to the 
valldity of the release was one of fraud or mutual mistake, and at the 
request of défendant charged that the claini was barred If the passenger 
understandingly settled his claim and was not mlsled or decelved in any 
way, though at the time of the settlement he was hurt more serlously 
than he thought, havlng previously charged that if the passenger was in- 
jured as he claimed, and if he was misled by defendant's doctor and 
agent liito believing that such in.iuries were trivial and would soon pass 
away, the release would not,prevpnt recovery for such injuries il It was 
not intended that the settlement should Inclnde them. Ileld that, in view 
of the whole of the charge, error in misstating the issue was cured. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. | 708; Dec Dlg. «=» 
296(2).] 

2. Tmal ®=5l78— Dibkcted Vekdict— Right to. 

In determining whether a verdict should be dlrected, the court should 
consider the évidence In the llght most favorable to plaintiff. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §i 401-403 ; Dec Dig. 

<®=178.] 

3. Release ©=58(6) — VALiniTT— Evidence. 

Where an injured passenger claimed that a release whlch he signed 
shortly after the accident was induced by fraud and mlsrepresentation 
of defendant's physiclan and claim agent, the question held under the évi- 
dence for the jury. 

[Ed. Note.— For other cases, see Release, Cent. Dig. S 114; Dec Dig. 

<s=>5s(e).j 

4. Release (S=>24(1) — Validitt— Feaud. 

Fraud whlch enters into the exécution of an Instrument may be proven 
In law as well as in equlty, and a release, unless a sealed instrument, 
may bé attacked in an action la whlch it Is set up by proof of the fraud. 

[Ed. Note.— For other cases, see Release, Cent. Dig. §§ 41-44 ; Dec. Dlg. 
«=24(1).] 

5. Release ©=24(1) — Additional Seals — Effect. 

As Shaunon's Code Tenn. § 3213, déclares that the addition of a" privato 
seal to an instrument of writing shall not affect its character, a release 
of Personal injuries under seal does not acquire any pecuiiar sanctity by 
reason of the seal, and may be impeached in an action In whlch tt Is set 
up by proof of fraud. 

[Ed. Note. — For other cases, see Release, Cent. Dlg. §§ 41-45; Dec 
Dlg. ®=24(1).] 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Action by John Clark against the Southern Railway Company. 
There was a judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Clark was a passenger on one of defendant's roads In Tennessee, and suf- 
fered injuries through derailment of the train on October 20, 1913. He re- 

4=3For otlier casea see same tapie & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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covei-ftd a verdict; of :?1,000, and défendant yrosecutes error. The déclaration 
ehar^es defeiuiaiit witli nesli,L;ence tlirou:j;Ii eertoiii allpged facts and circuni- 
.stanees, and in settins ont liis injuries ]ilaiiititï allei;es anioni; otiier tliini^s : 
"Ile was injured in liis legs and ankles; lie was ruptured." Détendant tiled 
two pleas: (a) Not guilty ; and (b) accord and satisfaction — allesiug as to tlie 
latter, that on October 20, lOlU (the date of derailnient and injury), the niatter 
of defeiidaiit's lialiility was adjnsted and settled let\veen tlie parties for the 
snm of fflO, which was paid and aceepted in full settlenient of ail rights or 
clainis against défendant, and of any fnrther liability of plaintiff. Flaintitfs 
replication to the plea of accord and satisfaction allèges that the settlenu-ut 
and acquittât were i>rocnred hy defendant's claiin agent innnediately after the 
casiialty and "while plaintiff was sliocked and excited and when he was in 
such mental condition as that he did not kuow or realize that he was injured, 
wliich condition of plaintiff was known or ought to bave liecni known to tlie 
defendant's agent and plaintiif therefore avers that said settlenient or acquit- 
tai was procuied by fraud or entered into by mutual mistake and at a tiiiie 
wlieii plaintiff was incapable of eiitering into a valid coiitract.'' Tlie replica- 
tion fnrther allegts that plaintiff tenders into court tlie suni (ifXO) so received, 
together with iiiterest thereon. Défendant joined issue on thls plea. 

.lJul;ility of défendant for the négligence alleged, as we uiiderstand it, was 
adniirted. The issue as to the hernia claiiiied to hâve resulted from the injury 
was found in favor of plaintiff, and défendant acquieseed in this finding of 
fact. Défendant relied on the settlenient alleged in the second plea, and the 
évidence appeariiig hère concenis this settlenient. At the conclusion of ail 
the évidence défendant inoved for a directed verdict, on the grounds: (a) That 
in this action at law the settlenient niade l)y the défendant was iinal and con- 
clusive ; (b) that tlie uiidisputed évidence was that there was no fraud per- 
petrated on the plaintiff in the niatter of the exécution of the contract of 
settlenient ; (c) that in this action at law the settlement could not be rescindod. 
but the sole reniedy would be by proceeding in equity; and id) that on tlie 
undisputed évidence the plaintiff could not eveii niaiutain a bill in equity to 
resciiid. Tlie motion was overruled and exception reserved. 

Cartithers Ewiiig, of Memphis, Tenu., for plaintifï in error. 
M. J. Anderson, of Memphis, Tenn.. for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges, 

WARRTXG'i't JN, Circnit Judge (after stating the facts as above). 
[1] We hâve a case where the real damage has been ascertained to 
hâve been $1,000, which in terms was released for $10. There is tes- 
timony tending to Aov; that tlie release was executed: (I) Upon plain- 
tifï's complaint of injury to one of his ankles and in his loins and groin : 
(2) upon an attending physician's statement to plaintiff — made after 
treatment of the ankle and some examination as to the other injury 
complained of — that "}ou are just mostly scared and sick at the 
stomach," and "you will soon get over that," which apparently satisiied 
plaintiff, since he tesliiîed, "I just taken his word for that"; (3) tipon 
the claim agent's statement — made after plaintiff had told him he wa-. 
injured in his "ankle and back" — that '"if you are injured, you will get 
over it in a few days," but, according to plaintiff's testimony, this agent 
stated "the doctor says that you wasn't — you ain't hurt much; you 
are mostly scared and will soon get over it" ; and (4) upon an offer of 
$10 for injury to plaintiff's ankle. If the injury complained of as to 
plaintiff's loins and groin had been of the character stated by the physi- 
cian and claim agent, the release given would hâve been fair; bu/:, as 
we bave seen, it is in effect admitted that one of plaintiff's injuries re- 
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sulted in hernia. Concededly, the release is in writing and in terms 
is broad enough to include the injury resulting in hernia, as well as the 
injury to the ankle, in conséquence of the neghgent derailment. 

In the charge to the jury, the trial court stated that the issue join- 
ed upon the replication v\'as one of fraud or mutual mistake, and, aft- 
er submitting the question whether plaintiff was or was not in fact 
ruptured, said : 

"I shall holj and charge you that If you flnd that this rupture proximately 
resultëd from the accident and the man didn't know that he was hurt there, 
or if lie knew that he had some trouble In that région and was misled by the 
statements of the agents of the défendant company, then he would be entitled 
to recover for the injury to his side. But the burden is on hlm to prove that 
he was hurt ; that is, that he had the rupture, and that he was misled by the 
doctor or the agent, and that hls uneaslness in that direction was allayed by 
their statement that it would soon pass away. That they may hâve done ei- 
ther honestly or on purpose. That is to say, they may hâve known or believed 
that it would not pass away and that it was not cause(d) by the niere shaklng 
up and mère matter of nausea, and if they dld know it was not so caused, then 
they misled him ; or they may not hâve known that the injury had been sus- 
tained in the side and may hâve said to him and in good faith that it was 
a merely temporary aliment and would soon pass away. But, if they did 
either one, in point of fact, and they didn't intend to include for that injury 
in the side in the settlement they made with him, then they would still be 
liable, if the man was so injured. I don't know whether I am making myself 
very clear or not, but I am trying to présent the case hère so that you wili un- 
derstand that the settlement made would not bar this plaintllï from recovering 
for the injury to the side unless the parties intended and understood that they 
were including the injury In the side within the ternis of that settlement and 
the plaintiff was not misled about it to any estent by the défendant." 

It is urged that the trial j'udge misinterpreted the issue and sub- 
mitted the case to the jury on the theory that the question presented by 
the pleadings was whether the parties intended to make a full settle- 
ment or only one for the damages arising from injury to plaintifif's 
ankle; counsel's insistence being that no issue was tendered except 
the question, "Was the plaintiff at the time he signed the release capable 
of making a valid contract?" The court, as we hâve seen, stated the 
issue to be one of fraud or mutual mistake, the exact language being : 

"The défense is that of not guilty, the gênerai issue, and further a spécial 
défense that the défendant had settled with the plaintiff for whatever in- 
jury he had sustained by reason of tlie derailment of this train, and that the 
défendant is not liable to him for anythlng further. 

"There is a replication tiled by the plalutlfC to that plea, in whicli he sets 
up that it was obtained by fraud or mutual mistake, and upon that replication, 
the défendant joins issue." 

It was not necessary to restate the issue, but its alternative charac- 
ter — fraud or mistake — appears to hâve resulted in some confusion in 
the course of the charge. For example, the plaintiff was declared en- 
titled to recover for the injury to his side, if at the time the release 
was given he did not know of such injury, or if the intention was not 
to include that injury in the release, or if the understanding was so to 
include the injury and plaintiff was not misled in that respect. The 
real meaning of ail this, however, seems to hâve been made clear by a 
spécial instruction which was given at defendant's request after the 
gênerai charge was concluded; it was stated in this instruction that: 
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"If the ])]aiiitifï understandingly settled his claim and was not misled or de- 
oeived by tlie défendant in any way, his action is barred, even thougli at the 
time of the settleuieut lie was huit more seriously than he thought." 

It is true that this instruction as submitted ended with the following 
clause, which was stricken out: "and in a particular that he did not 
know." Eut that clause did not, while the next preceding and grant- 
ed clause did, describe plaintift's condition; for the record stands as a 
practical admission that shortiy before the settlement plaintiff told the 
physician of the pains he was suffering in his loins and groin. The ex- 
cluded vvords, theref ore, were not applicable ; and, moreover, the grant- 
ed clause "even though at the time of the settlement he [plaintifï] was 
hurt more seriously than he thought," qualified and rendered harmless 
the words of the gênerai charge, "if you find that this rupture proxi- 
mately resulted f rom the accident and the man didn't know that he was 
hurt there" ; for the spécial instruction as given is bottomed on the 
idea that the action was barred unless plaintifï had in some way been 
"misled or deceived by the défendant," whether at the time of the set- 
tlement he knew or did not know the nature or extent of the injury of 
which he had complained. Again, plaintifï's "intention" concerning 
this injury, as well as his concurrence in any "understanding" had in 
référence to it, might well hâve been brought about by the représen- 
tation of the physician and its répétition by the claim agent. This in- 
struction was the last expression of the court's view of the situation 
and also that of the parties in regard to the controlling issue of fact to 
be submitted to the jury; it was indicative of the very atmosphère of 
the trial and was calculated to clarif y the situation ; its efïect was dis- 
tinctly to reduce the issue to that of the alleged fraud. We may there- 
fore assume that but for this instruction the judgment would hâve to 
be reversed; but we are convinced that any error occurring in the re- 
spects pointed out was thus substantially cured. We are strengthened 
in this view by the fact that the dominant issue traceable through the 
gênerai charge and practically applied was the feature of fraud; this 
is shown by the fréquent and purposeful use which was made of the 
Word "misled," in stating the différent hypothèses upon which the jury 
should consider the évidence; and the few omissions strictly to ob- 
serve and apply this issue were efïectively supplied by the spécial in- 
struction denying the right of recovery "if the plaintiff understanding- 
ly settled his claim and was not misled or deceived by the défendant 
in any way." When considered in connection with the évidence and 
the instructions as an entirety, the true interprétation of the verdict 
is that the release was procured by misrepresentation and fraud ; and, 
unless the évidence does not as counsel claims tend to support such an 
issue, we must conclude that the errors complained of in the charge 
were formai rather than material. 

[2, 3] It is contended that the représentations made by the physi- 
cian and the claim agent must be regarded as expressions of opinion 
rather than statements of fact. The first test to which the proofs are 
subjected is whether the motion to direct should hâve been granted. 
It is hardly necessary to say, since it bas been said so frequently, that 
upon such a motion of défendant it is the court's duty to take that view 
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of tlie évidence most favorable to plaintiff. It is to be observée! tbat 
according to plaintiff's testimony the agent was possessed of the sub- 
stance of what the physician had said to the plaintiff. This is deserv- 
ing of notice because of the insistence made in argument that the phy- 
sician was not in the employ or an agent of défendant. Plaintiff's coun- 
sel in effect contend that the trial was conducted on the theory that 
the physicians were in defendant's employ, but that the record is so 
abbreviated as not distinctly to show this. We bave seen that in bis 
charge the trial judge treated the physician who made the statement in 
question as "the defendant's physician." Now, whether we consider 
the physician's statement as it is given by the plaintiff' without contra- 
diction, or as it is given by the agent through bis apparent répétition 
of the statement, we cannot think that the représentation as to plain- 
tiff's complaint of injury to his loins and groin was a bare expression 
of opinion ; it was more than this ; its tendency and effect were clear- 
ly to influence the plaintiff and to bring about the settlement now in 
issue. In Lumley v. Railroad Co., 76 F^ed. 66, 22 C. C. A. 60 (C. C. A. 
6), which, it is true, was a suit in equity to set aside an alleged fraudu- 
lent release, a question arose upon demurrer to the bill concerning the 
effect that should be given to a statement of defendant's physician in 
respect of a complaint made by Lumley of pain in his shoulder. The 
physician's statement was made with référence to a settlement and to 
a time during which Lumley woidd be unable to résume his work ; 
and in speaking of the duty of the physician in such circumstances 
Judge Lurton said (76 Fed. 70, 22 C. C. A. 64) : 

"To say to liim [Lumley] that the iwin of which he complained was syiiipa- 
thetlc, atid was caused by the fracture below his elbo\\', was a positive mis- 
représentation of the truth, and an operatix'e fraud." 

We call attention to this only for the evidential weight that was therc 
attached to the physician's statement; it was not regarded simply as 
an "erroneous opinion," as counsel claim in respect of the statement 
now under considération. The form of release in the Lumley Case dit- 
fers from the présent one in this, that the injuries settled for in that 
case were speciFied in the release, while hère the injuries covered by 
the présent form of release were not ; and the settled rule there f oUow- 
ed in substance is that gênerai language following injuries mentioned 
in a release will in its scope and effect be rcstricted to those particular 
injuries. Lumley Case, 76 Fed. at page 71, 22 C. C. A. 60; Texas & 
Pacific Ry. Co. v. Dashiell, 198 U. S. 521, 527. 528, 25 Sup. Ct. 737, 
49 L. Ed. 1150; Union Pacific Ry. Co. v. Artist, 60 Fed. 365, 367, 9 
C. C. A. 14, 23 L. _R. A. 581 (C. C. A. 8). This rule, however, cannot 
impair the evidential character and weight that should be accorded to 
the statement made by the physician and repeated by the claim agent in 
the instant case. The settlement hère occurred shortly after the ac- 
cident happened, and on a relief train which seems to bave been sent 
for the purpose of continuing the trips of those who were on the de- 
railed train to their destinations as far at least as Memphis ; the claim 
agent was on this relief train and engaged in securing settlements with 
passengers in addition to the plaintiff ; and when it is recalled that the 
agent appears to hâve known what the physician had said to plain- 
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tiff, it would seem that the agent and the physician alike were under 
strong obligations either to make truthful statements to plaintiff, or 
none at ail, concerning his complaint of injury in his loins and groin. 
The évidence tends to show that thèse statements were relied on by 
plaintiff in entering into the settlement. It results that so far as the 
relevancy and weight of the évidence are concerned, the case was right- 
ly sLibmitted to the jury, unless the form of the présent release requir- 
ed the action to be docketed on the equity side of the court below and 
there heard and disposed of upon appropriate issues before recovery 
could be allowed if at ail for the damages. 

[4, 5] It is a long-settîed rule that fraud which enters into the exécu- 
tion of an instrument m.ay be proved at law as well as in equitv. Hart- 
shorn V. Day, 19 How. 211, 223, 15 L. Ed. 605; George v. Tate, 102 
U. S. 564, 570, 26 L. Ed. 232. The rule prevailing in this court (Wag- 
ner V. International Ins. Co., 90 Fed. 395, 404, 33 C. C. A. 121), is that 
in a suit at law it is proper for the plaintiff "to meet a plea of release 
by a replication that the release was obtained by fraud, whether the 
fraud is in the exécution, or in misrepresentation as to material facts 
inducing exécution." This rule was laid down by Judge Taft, and it 
does not dift'er in principle from that stated and supported by Judge 
Lurton when considering a sealed instrument in the Lumley Case, 
supra, and who said (76 Fed. 7Z, 22 C. C. A. 67) : 

"If the release liad in fact been procured by fraud, he (tlio plaintiff) could 
bave shown this at law, if the fact that tlie release was under seal Ihad been] 
ont of the way." 

And this was approved in the Wagner Case, 90 Fed. 404, 33 C. C. A. 
121. 

We appreciate the claim of counsel that the rule of this court as thus 
pointed ont is in conflict with the rule of the Suprême Court, and that 
it bas not met with entire approval in some of the other fédéral courts. 
It is sufïicient for présent purposcs to refer to the Suprême Court rule 
alluded to, as Mr. Justice Swayne stated it, in George v. Tate, supra, 
102 U. S. 570, 26 L. Ed. 232 : 

"It is well settled that the only fraud perniis.silde to be proved at law in 
Iheso cases (the i>rocu rement of a hond in that ca.sc) is fraud touehing the ex- 
écution of the instrument, such as nùsreadin;;, the surreptitious suljstitution 
of <^ne pa])er for auother, or obtainiii^' by soiue otlier trick or device an instru- 
ment which the party did not iiitend to Kive. * * » The reujedy is by a di- 
rect proceeding to avoid the instrument." i 

We think the décision in that case and the décisions in other cases 
of a kindred character are sufîiciently distinguished by the fact that 
they deal with sealed instrunîents, and so, for that reason alone, the 
rule in the Wagner Case cannot be said to be in conflict with those dé- 
cisions. Indeed, after reviewing many décisions concerning the rule 

1 We assume that the a et passed Mareh 3, 1915, providing that "in ail actions 
at law ecjuitahle défenses may be interposed by answer, plea, or replication 
vvithout the necessity of filing a bill on the equity side of the court," etc. (38 
Stat. 936, c. 90, § 274b), is not applicable hère, for the reason that the instant 
case was commenced October 27, 1913. 
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applicable to sealed instruments, it was said in tlie Wagner Case, 90 
Fed. 404, 33 C. C. A. 121: 

"Except for the peculiar sanctity aneiently attacbinjj to a sealed writing at 
couimon law, whicli is now disappearing, it is difficult to see how there could 
be any doubt about the riglit in an action at law to avoid a release by a reply 
of fraud. The releaise or surrender is a contract (and in the case at bar not 
nnder seal), in which, for a vnluable considération, the releasor agrées to give 
np ail claim and interest in bis right of action. In the case of a contract 
of sale of Personal property, a party may, by tendering back either themoney 
or the property, as the case may be, rescind the sale for fraudulent misrepre- 
sentation as to any material fact inducing him to enter into the contract, and, 
if sued on the contract, may plead such rescission and justlfy it. Why may 
not one on the same ground and in the same way rescind a release, or, when 
it is produced against him as a bar to an action, avoid it by showing the fraud? 
* * * Thls is an ordinary remedy as to ail other contracts. Leake, Cont. 
',Î20, 321. Why not as to this? On page 802 Mr. Leake says: 'In the case of 
a releasing créditer having been induced to glve the release by the fraud of 
the debtor, lie may avoid- it at bis élection without the aid of the court, and 
be may meet a plea of release in an action by replying that the release was 
obtained by fraud.' " 

While the release involved in the instant case is in form a sealed in- 
strument, yet long prior to its exécution the use of such seals was 
abolished in Tennessee by statute, which déclares that : 

"The addition of a private seal to an instrument of writing hereafter made, 
shall not atCect its character In any respect." Shannon's Code (I^d. 1895) § 
3213. 

Clear and positive enactment like this cannot be aided by construc- 
tion; its intent was at once to abolish the private seal and to destroy 
the accustomed eiïect of such a seal; the statute is more sweeping 
than that of Michigan, which was under considération by this court in 
Wabash Western Ry. Co. v. Brow, 65 Fed. 941, 952, 13 C. C. A. 222. 

Further discussion is unnecessary. After careful considération of 
ail the assignments we are satisiied that none of them présents ré- 
versible error. The judgnient is affirmed, with costs. 



In re NEW YORK CO.MMERCIAL CO. Ex parte BROWX BROS. & CO. 

Api>eal of EOWE et al. 

(Circuit Court of Appeals, Second Circuit. May 8, 1916.) 

No. 119. 

1. Bamkruptcy <g=>3()8 — Estâtes — Claims Agatnst. 

Where two bankrupt estâtes were liable for the daim of a bank, the 
bank may prove its eutire debt against eaeli, and, tliough one of the bank- 
rupts had furnislied colhiteral security, vvhieh was not applied to the 
debt until after both bankruptcies, jnay assert its entire claim against 
the other, undiiuinished by the fact, receiviiig dividends until the whole 
claim is paid. 

[Ed. Note, — For other cases, see Baukrnptcy, Cent. I)ig. §§ 406-507; 
Dec. Dig. ©sBOS.] 

2. Bankbtjptoy ®=3340 — Claims — Evide>'ce — Sufkiciency. 

Where claimant made advaiices to two corporations, both of which be- 
came bankrupt, under aii agreenient whereby both were to be liable, and 

<g=5For other cases see same topic & KEY-NUMBBR In ail Key-Numberefl Digests & Indexe» 
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the second corporation deposited security, Ticld, under the évidence, tliat, 
despite the filing of a daim against tlie second corporation, which first 
became a bankrupt, tendlng to show an application of the security, there 
was no application of snch security before the bankruptcy of the flret 
corporation, and therefore the claim against such corporation was not paid 
pro tanto. 

[Ed. Xote.— For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. Dig. 
<g=>340.] 

3. Baxkruptcy <s=5339 — Claims— Estoppel. 

Where claimant's first claim referred to collatéral security, recited it 
was an unsecured creditor to at least a flxed amount, and reserved tlie 
right to file further claiuis, claiiuant is not estopiwd from filing a further 
claim asserting the fuU amount of the debt, on the theory that the se- 
curity which had been furuished by another corporation, also bankrupt, 
had not been applied before bankruptcy, for a creditor bas a whole year 
to prove the exact amount of bis claim, and the trustée could not object 
to the mode. 

[Ed Xote. — For other cases, see Bankruptcy, Cent. Dig. §§ 525, 526 ; 
Dec. Dig. ®=3339.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of the bankruptcy of the New York Commercial 
Company. The claim of Brown Bros. & Co. was allowed by the Dis- 
trict Court, and John Z. Lowe, Jr., and others, trustées, appeal. Af- 
firmed. 

This cause comes hère on appeal from an order entered on Febru- 
ary 23, 1915, in the United States District Court for the Southern 
District of New York, confirming the report of a référée in bank- 
ruptcy allowing the claim of Brown Bros. & Co. against the estate of 
the New York Commercial Company, bankrupt, in the sum of $206,- 
845.91. 

John W. Ingram and Joseph M. Hartfield, both of New York City 
(Walter C. Noyés, of New York City, of counsel), for appellants. 

Whitridge, Butler & Rice, oî New York City (Edwin T. Rice, of 
New York City, of counsel), for appellee. 

Before LACOMBE, CO'XE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The bankrupt is a Virginia corporation. 
Its principal office is or was maintained in the city of New York. It 
was a large importer of rubber. On Eebruary 15, 1913, a receiver of 
the bankrupt, John Z. Lowe, Jr., was appointed by the court of com- 
mon law of Norfolk, Va., and two days thereafter the said Lowe was 
appointed ancillary receiver by the Suprême Court of New York, 
and he thereafter qualified and acted in that capacity. 

On April 12, 1913, a pétition in bankruptcy was filed in the South- 
ern District of New York against the New York Commercial Com- 
pany, and it was subsequently adjudicated a bankrupt. It will be 
hereinafter referred to as the bankrupt. And at a meeting of the 
creditors held on April 25, 1913, John Z. Lowe, Jr., William A. De 
Long, and Joseph W. Harriman were duly elected trustées and quali- 
fied. On April 25, 1913, Brown Bros. & Co., hereinafter referred to 

^soFor other cases see same topic & KEY-NtJMBBE in ail Key-Numbered Digests & Indexes 



008 233 FEDERAL EErOKTEU 

as the claimants, filed proof of claim, hereinafter referred to as tha 
original proof of claim, against the bankrupt for the gross amounî 
of $225,542.94. 

The bankrupt had intimate business relations with the firm of George 
A. Alden & Co., hereinafter called the Alden firm, a copartnership 
carrying on business as rubber merchants in the city of Boston. The 
Alden firm made an assignment for the benefit of its creditors on 
February 16, 1913, and was thereafter duly adiudicated bankrupt in 
the District Court of the United States for the District of Massachu- 
setts, upon a pétition filed February 21, 1913. In filing the original 
]3roof of claim the following réservation was made : 

"Me.ssrs. Krowu Bros. & Co. reiiuest and réserve the riglit to file an ameiided 
proof of cUiim in a larger or siiialler auiount when it becoiues possible to ai- 
l'ire at a deiinite statement of tlie accoiiut betweeu tliem and the bankrupt." 

After referring to certain collatéral of an estimated value of $121,- 
530, the claimants concluded as f ollows : 

"Deductins sueh amonnt from the balance shown ou tlie annexed statement 
of $225,542.94, would leave Brown Bros. & Co. an nnseeured creditor to tbo 
oxteut of at least ?1()4.0]2.!J4.'' 

The collatéral referred to in the original proof of claim was received 
wholly from the Alden firm, but its source was not at that time dis- 
closed. 

The claimants are bankers having their head office in New York, 
maintaining a branch hou se in Boston, and a London house, known 
as Brown, Shipley & Co. For many years prior to the bankruptcy, the 
Alden firm had transacted business with the claimants in Boston, an 
important part of wdiich was the issue by the claimants of commer- 
cial letters of crédit, under which the correspondents of the Alden 
firm might draw for the cost of rubber purchased abroad by the Alden 
firm. In order to establish and maintain the crédit of the latter with 
the claimants in Boston, deposits of collatéral security were made 
from time to time. 

The business of the bankrupt which was also the importation of 
rubber, mainly from Para, also required the issue of commercial let- 
ters of crédit. Instead of applying directly to the claimants in New 
York for such letters of crédit, the bankrupt obtained crédits from the 
claimants in Boston through the Alden firm as intermediaries. The 
reason for so doing was to enable the bankrupt to obtain a line of 
crédit based in part upon the collatéral security deposited by the Alden 
firm. 

The underlying basis of the issue of crédits by the claimants in Bos- 
ton to either the bankrupt or the Alden firm, was an agreement, bear- 
ing date December 21, 1908. This agreement recites that the bank- 
rupt and the Alden firm — 

"hereby .iointly and severally unconditionnlly guarantee to Brown Bros. & 
Co. the fuU and complète performance of any aud ail promises aud obliga- 
tions which the underslgned or either of them niay make or incur in connec- 
tion with auy letters of crédit issued by Brown Bros. & Co. to or at the 
instance or request of the undersigned or either of them and the fuU pay- 
ment when due of the amount of any and ail drafts which may be drawn 
and accepted thereuuder or by virtue thereof." 
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The agreement also provides that the claimants may surrender mar- 
chandise under trust receipts, may take additional guaranties and col- 
latéral, and grant extension of time for payment — 

"and that ueither the takiiig, surrender, sale or other disposition of any such. 
guaranties, security or collaterals * * * shall in any way impair or 
alïect this guaranty or the liability of the undersigned hereunder. Notice of 
the surrender of any security or collatéral or of aiiy default of the under- 
signed or either of them * • * is hereby expressly waived." 

The guaranty, subject to the right to terminate it by giving notice, 
was declared to be a continuing obligation applicable to ail letters of 
crédit at any time issued by the claimants. This agreement was in 
force at the time of the failure of the bankrupt, and in reliance upon 
it the claimants had issued in Boston the four letters of crédit enumer- 
ated in their amended proof of claim. 

Thèse letters of crédit authorized drafts on the claimant's London 
house of Brown, Shipley & Co. at 90 days' sight, accompanied by bills 
of lading and other usual documents representing shipments of rubber. 
The rubber for which thèse letters of crédit were issued was Para 
rubber purchased for account of the bankrupt either in I^ondon by 
Messrs. A. H. Alden & Co., Limited, or in Para by Adelbert H. Alden, 
Limited. Under thèse four letters of crédit, 23 drafts were drawn 
upon Brown, Shipley & Co., ail at 90 days after sight or 3 months 
after date, between December 23, 1912, and January 31, 1913. The 
drawers of ail the drafts were subsidiaries of the bankrupt. Ail the 
drafts matured after the failure of the Commercial Company, the 
earhest in the latter part of March, 1913, and the latest in May, 1913. 

No question was raised by the trustées of the bankrupt in the court 
below as to the amount of the drafts, or any of them, nor as to the 
fact that they were wholly unpaid by the bankrupt, except by the sale 
of undelivered marchandise represented by the bills of lading accom- 
panying the drafts, and the application of the net proceeds toward 
such payment. At the time of the failure of the Alden fîrm, as well 
as of the bankrupt, the claimants held certain collatéral, including 
1,110 shares of preferred stock of the Commercial Company, 83 shares 
of Glendale Elastic Fabric Company, certain preferred and common 
stock of the Seamless Rubber Company, and stock of the East Hamp- 
ton Rubber Thread Company. This collatéral was ail received by 
the claimants from the Alden firm and was the property of that firm. 

[ 1 ] The claimants clearly had a demand against the bankrupt, and 
they also had a demand against the Alden firm, likewise a bankrupt, 
and, having a demand against two insolvent estâtes, had a right to 
prove against each for the full amount, and could assert their right 
against one unimpaired by the fact that they held security against the 
other. They could recover dividends from the two bankrupt estâtes 
upon the full amount of their claim at the time the pétition in bank- 
ruptcy was filed therein until from ail sources they received full 
payment of their claim, but no longer. Board of Commissioners of 
Shawnee County v. Hurley, 169 Fed. 92, 94 C. C. A. 362 (1909). Rem- 
ington on Bankruptcy (2d Ed.) § 1519. 

[21 We do not under stand that counsel for appellants question the 
principle above laid down. They deny its application to the facts of 
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this case. Their contention is that prior to the time wlien the bank- 
ruptcy occurred the claimants had liquidated their claim as against 
the Alden firm by the application of the collatéral, and in doing so 
had liquidated it as against the bankrupt herein, so that their claim, 
instead of being secured, had been partly paid. 

In turning over the collatéral to the claimants the Alden firm, by 
a writing dated November 18, 1909, expressly authorized the former 
"to sell ail or any part of the same without demand or notice either at 
public or private sale, on the nonperformance of any of said obliga- 
tions" due crédit to be given for any balance ; and it was also pro- 
vided "that the claimants may purchase at any such sale." It is as- 
serted that this gave the claimants the power to apply the collatéral 
to the indebtedness of the Alden firm at any time after default by that 
firm. 

That the collatéral was actually applied was testified to by the book- 
keeper of the claimants, who stated that : 

"Our claim against George A. Alden & Co. was redueed to about $100,000 by 
applying the collatéral." 

It is observed that this testimony is wholly vague and inconsequen- 
tial. It afifords no light upon the important question as to when the 
collatéral was applied. There is no direct évidence as to the précise 
time when this was done. After filing the original claim as above 
set forth, the claimants, in the exercise of the right which they had 
expressly reserved, filed an amended claim against the bankrupt. The 
original claim was for the balance due after deducting or crediting 
the value of the Alden collatéral. The amended claim is for the total 
indebtedness due from the bankrupt, without regard to or crédit of 
the Alden collatéral. 

The important question to be considered, therefore, is whether, un- 
der the terms of the agreement of December, 1908, the bankrupt is 
liable to the claimants for the maximum amount of the unpaid drafts 
under the letters of crédit issued by the claimants, or whether the 
claim of the claimants against the bankrupt is only for such maximum 
amount after giving crédit for any amount they may bave collected 
from the estate of the Alden firm, including the value of the collatéral 
held by the bankers belonging to that estate. 

The référée in bankruptcy reported that in his opinion the trustées 
of the bankrupt were not entitled in the first instance to the crédit of 
the value of the collatéral held by claimants belonging to the estate 
of the Alden firm. In his opinion the claimants were entitled to prove 
against either or both of the estâtes of the bankrupt or of the Alden 
firm, pari passu, until from either or both sources they had collected 
and received 100 per cent, of their debt. And this right he held was in 
no way impaired by the f act that the claimants held additional secuirity 
belonging to the estate of one of the two debtor concerns, and that 
neither debtor was entitled to any crédit for any collections that had 
been received by the claimants, in dividends or by liquidation of col- 
latéral, from the estate of the other debtor — always with the proviso 
that ail collections must stop when the aggregate thereof reached lOO 
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per cent, of the creditor's debt, which no one contends, however the 
présent controversy is decided, will be the case hère. 

The District Judge concurred in this view of the matter. The state- 
ment that there is indirect évidence that the claim had been reduced 
prior to February 21, 1913, when the Alden firm was adjudicated a 
bankrupt, is not persuasive upon a considération of the testimony as 
a whole. It is said to be shown by the proof of claim made by a mem- 
ber of the irrm of the claimants and which was sworn to, stating that 
the Alden firm was at and before the filing of the pétition in bank- 
ruptcy, and still is, indebted to the claimants in the sum of $104,012.94. 

This refers to a proof of claim made by Louis Curtis on May 14, 
1913. It is pointed out that this claim was presented as an unsecured 
claim, and that it was averred that the claimants had not "'had or re- 
ceived any manner of security for said debt whatever." And we are 
informed that the claimants could not hâve had an unsecured claim 
for a balance of advances of $104,012.94 in February, 1913, unless the 
collatéral the claimants held had been taken over by them before that 
time. They say it necessarily follows that there was an application 
of the collatéral to the claim before the filing of the pétition in bank- 
ruptcy. They insist that the only alternative is that the claimants, 
although secured creditors, proved their debt as unsecured creditors, 
and if they did this they waived their security. But it seems to us 
that to give the récognition to this proof of claim that counsel ask us 
to give it is to ignore other testimony and is unwarranted. A certi- 
fied copy of his proof of claim was shown Mr. Curtis when on the 
stand at the trial, and he was asked if he had ever seen the original 
and the reply was, "î don't remember it." He was asked if he recalled 
having executed it and answered, "I don't remember it." His testi- 
mony showed that he had very little accurate and detailed knowledge 
about the relations of the Alden firm with his own. In view of the 
original proof of claim and the amended proof of claim, one filed 
before and one after Mr. Curtis' statement, and contradictory of it, 
vve cannot allow what appears in his statement to be controlïing. 

The statement of account shows that the debts amounted to $269,- 
042.47 ; that there were estimated miscellaneous receipts which it was 
expected, if they materialized, would reduce this sum to $225,542.94. 
It also shows, as it was required to show, what collatéral was held, 
and stated that the value thereof was "uncertain" but estimated at 
$121,530. In view of the filing, after the bankruptcy, of the statement 
of account showing that at that time claimants held as collatéral the 
varions stocks specified therein to the amount of $121,530, the argu- 
ment that prior to that time this collatéral had been actually applied 
to the réduction of the debt is not persuasive. 

The original proof of claim was sworn to on April 25, 1913, by Mr. 
T. N. Brown, a member of claimants' firm. He stated in his sworn 
statement that the bankrupt "was at and before the filing" of the 
pétition for adjudication in bankruptcy, "and still is, justly and truly 
indebted" to the claimants in the sum of at least $225,542.94. He 
added : 

"The shares of stock held as collatéral by Messrs. Brown Bros. & Co., as 
shown in the annexed statement, upon information and belief, are not of a 
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value greater tlian $121,530. Deducting such amount from the balance shown 
on the annexed statement, of $225,542.94, would leave Brown Bros. & Co. 
an unsecured créditer to tlie extent of at least $104,012.94." 

The amended proof of claim sworn to by Mr. Morean Delano, a 
member of the claimant's firm, and which was sworn to on February 
17, 1914, gives the amount of the indebtedness then due from the 
bankrupt as $221,487.06 and that no part of the indebtedness had been 
paid. 

We cannot, therefore, concur in thinking that the collatéral had ever 
actually been applied to a réduction of the indebtedness prior to the 
bankruptcy. The conclusion of the master and of the District Judge 
respecting the matter commends itself to us upon a considération of 
the testimony as a whole. It is not necessary for us to attempt to 
explain Mr. Curtis' statement, which is irreconcilable with the other 
testimony. But evidently he did not prépare the statement hiniself, 
and whoever prepared and explained it to him was mistaken in his 
facts. No réduction of the debt had taken place prior to the bank- 
ruptcy. The case is therefore subject to the principle heretofore re- 
ferred to in this opinion and laid down in Board of Commissioners of 
Shawnee County v. Hurley, supra. 

[3] It is urged upon us, however, that claimants are now estopped 
from enforcing their amended claim against the estate of the bank- 
rupt. It is said the bankrupt was liable only as a guarantor of the 
obligations of the Alden firm; that the Alden firm, having procured 
the letters of crédit, was liable to the claimants as the principal debtor, 
and that the bankrupt was the guarantor. But this is error. The con- 
tract of guaranty in this case is joint and several, binding both equally 
for the debt of either. So far as the suggestion of estoppel is basej 
on any theory of principal and surety it is without merit. In their 
brief the counsel say: 

"Assuming, tlien, that if the claimants had orislnally presented their amend- 
ed claim, the trustées would hâve had the right to prove over against the 
Alden estate, it foUows that they were estopped from presentlng it at a 
later time if the trustées were mislcd by their action and lost such right. And 
it is évident that the trustées did lose their rights. When they saw the claim- 
ants' demand presented against the Alden estate for $104,012.91, and a sinii- 
lar demand presented against their own estate, they had a right to rely upon 
that amount as the liuiit of the claimants' demand. Having doue so, and 
the Alden bankruptcy having been seltled by a composition proceeding, the 
trustées were remediless when, atter nearly a year, the claimants filed their 
amended claim." 

But in taking the position above outlined counsel ignore the fact 
that the original proof of claim contained a proviso expressly reserving 
the right to file an amended proof of claim in a larger or smaller 
amount, when it should be possible to arrive at a definite statement of 
the account betVk'een the claimants and the bankrupt. We know of 
no reason why the claimants were not entitled to exercise that right, 
as they did, within the statutory year. Fellow creditors hâve no right 
to object to the proviiig of a creditor's claim at its correct amount at 
any time within the statutory year, so that the creditor may receive 
his correct pro rata share of the estate, if not already distributed. 
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And the bankrupt cannot object to the exercise of such a right by a 
claimant. We do not sec how anybody's rights hâve been in the least 
degree prejudiced by the action taken. 
The order is affirmed. 

LACOMBE, Circuit Judge, heard the arguments, participated in the 
consultation, and indicated concurrence in the conclusions above ex- 
pressed, but did not see the text of the opinion. 



MOUND COAL CO. v. .TEFFREY MFG. CO. 

(Circuit Court of Appeals, Fourtli Circuit. May 15, 191C.) 

No. 13G9. 

1. Appeal and Eiîrob <©=3Î)44(1) — AssiGNjfENTS OF Error — Bill of Excep- 

tions. 

\n detinue, af^signmeiits of error relating to rulinss as to ownership 
cannot be reviewcd, wliere not based upon a bill of exceptions, as re- 
quired by the court rules. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 2-112 ; 
Dec. Dig. ©=3544(1).] 

2. Appeal and Ekrob iS=5l94(6) — Assignments of Error — Necessitt. 

Thougli défendant pleaded over after the overruling of its demurrer to 
the déclaration, went to trial, and failed to renew the demurrer, and ask 
for verdict under ail the évidence at the clo.se of the case, the sufliciency 
of the déclaration to state a cause of action may be reviewed as an un- 
assigned error appeiu'ing on the record. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dig. § 1245; 
Dec. Dig. ®=>191(0) ; Pleading, Cent. Dig. §§ 137.5-1394, 139T-1407.] 

3. DicTiNUE ©=3i7 — Actions — Déclaration. 

Déclaration in detinue, averring tliat a purcha.ser of machinery, having 
paid to plainliff tlie cash payaient provided in the agreeniont of sale, and 
not having made any further payraeiit, and having no right to possession, 
with intent to defraud plaintiff, dellvered possession to défendant, which, 
participating in the fraudulent purpose, refusod to surrender the machin- 
eiy on plaintiff's reqnest. and that défendant did wrongfully and un.iustly 
detain it from plaintiff, to its damage, sufliciently charges an uulawful de- 
tainer and plaintiff's right to posses.sion. 

FEd. Note. — For other cases, see Detinue, Cent. Dig. §§ 2G-33 ; Dec. Dig. 

<&=5l7.] 

4. Detinue <S=>] 7— Déclaration' — Sufficienct. 

In such case the déclaration is sufflciont to négative any right of de- 
fendant to possession of the machinery between the finie of delivery to 
the purcliaser and the time demand was made upon it for surrender. 

[Ed. Note." 
Dig. (g=3l7.] 

5. Appeal and Berob <g=248, .544(1) — Rfview — Exceptions. 

An exception, and a bill of exceptions based thereon, contalning évi- 
dence in narrative form, duly subinitted to tlie trial court before expira- 
tion of tlie term, are necessary to secure review of rulings of the trial 
court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1432, 
14CS, 2412 ; Dec. Dig. <S=o248, 544(1).] 

Ê=jFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
233 F.— 58 
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6. Appeal and Brbok <S=>657(1) — Bill op Exceptions — Necessitt. 

A bill of exceptions is uuavalling, unless based on an exception to 
tlie record; and where tliere was none a writ of error will not be re- 
manded, to compel the trial court to settle and include therein a con- 
densed statement lu narrative form of the évidence. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 2830, 
2831; Dec. Dig. ©=>C57(1).] 

In Error to the District Court of the United States for the Northern 
District of West Virginia, at Wheehng; Alston G. Dayton, Judge. 

Detinue by the Jeffrey Manufacturing Company against the Mound 
Coal Company. There was a jndgment for plaintift" (215 Fed. 222), 
and défendant brings error. Affirmed. 

Hubbard & Hubbard, of Wheehng, W. Va., for plaintiff in error. 

W. Wilson Carhle, of Cohmibus, Ohio (J. Coleman Simpson, of 
Moundsville, W. Va., and J. B. Somnierville, of Wheehng, W. Va., on 
the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is an action in detinue, in which 
the défendant in error, the Jefïrey Manufacturing Company, claims 
title and the right to possession of certain machinery sold to the 
Mound City Coal Company, a copartnership, under three conditional 
sale contracts dated May 17, 1911. The plaintiff in error will here- 
after be referred to as défendant, and the défendant in error as plain- 
tiff ; such being the respective positions occupied by the parties in the 
court below. 

This machinery was shipped under the conditional sale contracts 
mentioned to the Mound City Coal Company, at Moundsville, W. Va., 
in the latter part of June, 1911, and the contracts were duly recorded 
on the 19th day of August, 1911, in the ofiTice of the clerk of the court 
for the county of Marshall, to which county the property was deliv- 
ered. Title to the property mentioned in the contracts was reserved in 
the vendor until fuU and final payment of the purchase money. No 
part of the purchase money was ever paid to the vendor. The de- 
fendant was the owner of the mining property upon which the machin- 
ery was delivered. It had leased the property to one L,- G. Orr before 
the exécution of the contracts referred to. Orr was a member of the 
copartnership known as the Mound City Coal Company, the purchaser ; 
but the lease was a personal lease to Orr, and the Mound City Coal 
Company was not a party to the lease, either directly or by assign- 
ment. The lease was made for a term of 12 years, and was not re- 
corded, and it is conceded, if important, that the plaintiff, vendor, 
had no knowledge of its provisions. 

The machinery in question consisted of one mine locomotive, four 
electric coal-cutting machines, and one electric generator set, consist- 
ing of a Ridgeway engine and Jeffrey generator. On or about October 
2, 1911, and about 3 months after the delivery of the machinery, Orr, 
the lessee, abandoned the property and the lessor re-entered and took 
possession. At the time of the re-entry the generator set had been 

xg^iFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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mounted, but had not been used, nor was any of the machinery deliv- 
ered used until the défendant re-entered the property, prior to the 
issuance of the writ in detinue by the plaintiff. The défendant re- 
ceived royalties under the lease amounting to $3,244.11 from the lessee, 
and also collected the sum of $1,615.76 from the sale of the assets 
of the Mound City Coal Company in bankruptcy proceedings, making 
a total of $4,869.87, before the expiration of the fîrst 6 months of the 
lease. 

The stipulation of facts states that the lessee was entitled to a 
crédit, entirely unexplained, of $2,230.34, but royalties amounting to 
$4,859.87 were admittedly paid during the fîrst 6 months of the lease. 
The minimum provided to be paid each 6 months was $5,000. The 
machinery in question was never seized nor attached under any 
distress warrant or other légal process for the purpose of enforcing a 
landlord's lien, nor were any measures taken by the défendant for 
the assertion of any légal right, title, or interest in the property until 
after re-entry and the présent suit was brought, nor was the prop- 
erty in dispute seized or removed by any officer of the law under 
process issued at the instance of any claimant. Quoting from the 
transcript of record, page 38, fîrst paragraph: 

"Mr. Carlile: It is stipulated that the défendant has not proceeded to en- 
force the lien by distress warrant. 

"Mr. Hubbard: The défendant has never sued eut a distress warrant on any 
of tlie property in controversy, nor taken légal steps to enforce Its claim of 
a landlord's lien thereon except in this suit. 

"Mr. Carlile: Nor has the property in dispute been seized or removed by 
any officer of the law under process issued at the instance of any third party 
or other party. That is one of the points where y ou ruight hâve a lien without 
issuing a distress warrant. 

"Mr. Hubbard: Nor has the said property been seized or removed from the 
premises of the landlord défendant by any officer of the law acting under any 
process issued at the instance of any other claimant." 

The conditional sale contracta referred to, under which the plaintifï 
claims the right to possession of the property and which were duly 
recorded, as stated, on the 19th day of August, 1911, and prior to 
the re-entry by the défendant, contain the f ollowing clause : 

"The title and ownership of the property called for and furnished under 
the terms of this contract shall remain in the Jeffrey Manufacturlng Com- 
pany until the full and final payment therefor shall hâve been made accord- 
ing to the terms agreed upon, and notes, if any, shall hâve matured and 
been paid in full. In case of default la any of the payments above pirovided 
for the Jeffrey Manufacturlng Company may repossess itself of the within- 
mentioned property and ail additions thereto wherever found, and shall not 
be liable in any action at law on the part of sald Mound City Coal Company 
for such réclamation of its property, nor for the repayment of any money or 
moneys which may hâve been paid by said Mound City Coal Company, In 
part payment for said installation and equlpment. 

"It is further agreed by the parties hereto that any machinery or parts 
delivered pursuant to the terms of this contract shall not become a fixture 
by reason of being attached to real estate, but the same may be separated 
from the real estate and sold or reclaimed lii the manner provided by the law 
governing conditional sales upon default in payment and without liability on 
the part of the Jeffrey Manufacturlng Company or its agents for such sale 
or removal." 
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The machinery was on the premises belonging to the landlord at tlie 
lime of its re-entry, but there was no assertion of title on the part of 
the landlord, and the latter has made no attempt to fasten a lien upon 
this property. It is adniitted that the title of the property résides in 
the plaintiff. 

The défendant claims right to the possession of the property which 
is the subject of this suit, and the plaintiff claims title and the right 
to possession under its recorded conditional sale contracts. It was 
stipulated at the trial of the case that, in the event the court found in 
favor of plaintiff, a money judgment should be entered in place of an 
order directing the return of the property and an assessment of dam- 
ages for its détention, and a judgment for the siim of $8,726.85 was 
entered pursuant to the stipulation. 

[1] The défendant seeks to bave certain questions as respects this 
controversy reviewed by this court, but the assignments of error are 
not based upon bills of exception as required by our rules. However, 
the first assignment of error relates to the court's action in overruling 
defendant's ciemurrer to the plaintiff s déclaration. 

[2] It appears that the défendant pleaded to the déclaration, went 
to trial, and submitted testimony, and did not, at the conclusion of the 
trial, renew the demurrer and ask for a verdict under ail the évidence. 
The plaintiff insists that the course pursued by the défendant amounted 
to a waiver of the demurrer, and "there can be no valid assignment of 
error to the action of the District Court in overruling it originally." 
This position is untenable for the reason that this court has the power 
to pass upon the question as to whether the déclaration states a cause 
of action. Therefore the ruling of the lower court in this respect will 
be treated as a plain unassigned error appearing on the record. Teal 
v. Walker, 111 U. S. 242, 4 Sup. Ct. 420, 28 t. Ed. 415; Lehnen v. 
Dickson, 148 U. S. 71, 13 Sup. Ct. 481, 37 L. Ed. 373. 

[3] It is insisted by défendant that the demurrer to the déclaration 
should bave been sustained upon the ground that plaintiff "fails to 
aver the right of possession in the plaintiff below," The déclaration, 
among other things, contains the following language as to the posses- 
sion of the property by the plaintiff, to wit : 

"Still (loth wrongly and unjiistly detaln the same from the sakl plaintiff. wiio 
is entitled to recovcr the saine and hâve the présent right of possession." 

Among other things, the déclaration contains the following alléga- 
tion as respects this point: 

"Plaintiff avers that on or abont the day of October, 1911, the said 

Mound City Coal C'ompany, not having paid to plaintiff the said suni of two 
tliousund (.■f2,000.00) dollars, the ca.sh paynient provided in said agreement of 
sale, and not havins paid any considération whatever for said machinery 
and property, or otherwise complied with any of the terms of said agreement 
,, of sale, and not having paid any or either of said notes, and having no right 
to the possession of said machinery and property under said agreement of 
sale, with lnt«nt to defraud plaintiff of the said machinery and property, and 
the considération therefor, dellvered the possession of said machinery and 
property to the défendant, Mound Coal Company, the said défendant having 
notice and participating In the fraudulent purpose of the said Mound City 
Coal Company ; and the said défendant, Mound Coal Company, fails and rè- 
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fuses to surreiider tlic salrt mnehinery and property to the plaintiff, silthough 
the siild plaintiff did. on tlie lltli day of October, 1911, request tlie sald 
defe]id;uit to surroiidcr and give up to tlie t-aid plaintiff the niachinery and 
property atoix-said, and the said défendant then refused to deliver said ma- 
<'liinei'y and proi)erty, i)i' any jiart tliereof, to plaintiff, and still refuses so to 
do, althouiîU recjuestcd as aforesaid. to the damage of the plaintiff iu the sum 
of teîi thousand (^lO.OOO.OO) dollars." 

Also the following : 

"And iiot liaving paid any or either of .said notes and having no right to 
the possession of saiil niachinery and property under said ugreements of sale, 
the said defeiulaiit Monud Coal Company, wrongfully and unlawfully entered 
into and took possession of said niachinery and property without the consent 
of the said plaintiff', and faits and refuses to surrender the said machinery 
and pi'cperty to the plaintiff', nlthough said plaintiff did, on the llth day of 
October, 1911, re<;uest the said défendant to surrender and give up to the 
said j)laintift' the niachinery and in-operty aforesaid. * * * Yet the said 
défendant, well knowing the said last-inentioned niachinery and niaterials 
and Personal proiierty, goods, and chattels to be the property of the said 
plaintiff', and of right to belong and appertain to it, hatli not as yet delivered 
the said last-meutioned machinery and niaterials and Personal property, 
goods. and chattels, or any or either of theni, or any part tliereof, to the 
said plaisititï, although it was afterwards, to wit, on the llth day of October, 
1911, re<|uested by the said plaintiff' so to do, but hath hitherto refused and 
still refu.ses so to do, and still doth wrongly and unjustly detain the saine 
froni the said plaintiff', who is entitled to reeover the same, and lias the prés- 
ent right of possession, to the damage of the said plaintiff in the sum of 
.'>10,000.00, and therefore it brings this suit." 

Thèse allégations are clear and unambiguous, and leave no doubt as 
to the idea intended to be conveyed thereby, to wit, that the défendant 
is in the unlawful possession of the property and unjustly detains the 
same from the plaintiff, and that plaintiff is entitled to reeover the 
same by virtue of its right of possession. 

[4] The next ground of demurrer is that it appears from the déc- 
laration that the voluntary delivery of the machinery to the Mound 
City Coal Company was made two months before the conditional sale 
contracts were recorded, and that such delivery was made without 
collecting any part of the purchase money ; further, that the déclaration 
"does not négative the lawful accrual to the plaintiff in error of the 
right of possession or the machinery between the time of such deliv- 
ery and the time of demand made upon it." We think that the ex- 
tracts which we hâve quoted sufficiently allège that the défendant had 
no right of possession. We bave carefully considered the déclaration 
in its entirety, and are of opinion that the complainant has stated a 
cause of action, and that therefore the court below was warranted in 
overruling the demurrer. 

The other assignments of error relied upon by défendant cannot be 
considered, for the reason that in the iîrst instance no exception was 
taken to any ruling of the court which is now sought to be reviewed, 
nor is there in the record any bill of exception as required by the rules 
of this court upon which to base such assignments of error. 

[5, 6] Among other things it appears that, instead of taking excep- 
tions to the rulings of the lower court during the trial of the case, and 
preparing bill of exceptions based thereon containing the testimony in 
narrative form, and presenting the same to the trial judge during 
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the term, counsel for défendant only submitted to the learned judge 
who heard the case in the court below a statement of what purported 
to be the évidence in narrative form, and moved the court for an 
order approving the same, and directing the clerk to use such évidence 
in lieu of the full testimony in ]3reparing the record for transmission 
to this court. The court below refused to grant such motion. 

Counsel for défendant now submits a motion to remand this case 
to the lower court, "with instructions to settle and include in the rec- 
ord for the purpose of the writ of error a propcrly condensed state- 
ment in narrative form of the évidence which was heard and consid- 
ered upon the trial of the cause in the said District Court." The 
course pursued by counsel for défendant in the court below as respects 
this matter was not in compliance with the rules of this court, which, 
as we hâve stated, require (a) that an exception be taken to any ruling 
of the court which the party may seek to review; (b) that a bill of 
exception based thereon, containing the évidence in narrative form, 
be submitted to the trial judge before the expiration of the term. The 
record shows that thèse requirements bave not been met by the plain- 
tif? in error. 

In the case of Scaife v. Western North Carolina Land Co., 87 Fed. 
310, 30 C. C. A. 661, this court, in an opinion by the late Circuit Judge 
Simonton, said : 

" * * * A]i exception must show that It was taken and reserved at the 
trial, and this must appear afflrmatively on the record. But it may be drawn 
ont in form, and signed or sealed afterwards by the judge. U, S. v. Carey, 
UO U. S. 51, 3 Sup. et. 424 [28 L. Ed. 67]. Each bill of exception must be con- 
sidered as presenting a sulastantial case, and it is the évidence stated in it 
alouo on which the court will décide. Jones v. Buckell, 104 U. S. 554 [26 L. 
V.d. 841], The bill of exceptions must be prepared and settled durlng the 
term at which the case was tried, unless there be an express order, made by 
(lie .iuOge durlng the term, extending the tlme beyond the term, or full consent 
of parties, express or implled from stringent circumstances. MuUer v. Bhlers, 
'M V. hi. 251 [23 L. Ed. 319] ; U. S. v. Breltling, 20 How. 253 [15 L. Ed. 900] ; 
r. s. V. .Tones, 140 U. R. 262, 13 Sup. Ct. 840 [37 !.. Ed. 726] ; Railroad Co. v. 
Mc(!ee, 8 U. S. App. 86, 2 C. 0. A. 81. 50 Fed. 906; Lumber Co. v. Chapman, 
20 0. C. A. 503, 74 Fed. 444. A bill of exceptions ought to be upon some point 
of law, either in admitting or denying évidence, or a challenge on some 
matter of law arising on facts not denled, in which either party is overruled 
by the court. Ex parte Crâne, 5 Pet. 100 [8 L. Ed. 02]. It should contain 
only the rulings of the court upon matters of law, with se much of the tes- 
timony as may be ueeessary to explain the bearing of the rulings upon the 
issues involved. Dnncan v. The Francis Wright, 105 U. S. 381 [26 L. Ed. 
IIOO] ; Improveraent Co. v. Frari, 8 U. S. App. 444, 7 C. C. A. 149, 58 Fed.. 
171. Every bill of exceptions should point out distinctly the errors of which 
complaint is made. It ought also to show the grounds relled upon to sustaln 
the objection presented, so that it may appear that the court below was in- 
formed as to the point to be decided. Duncan v. The Francis Wright, supra." 

No bill of exception can be allowed by the court below, nor enter- 
tained by this court, unless it appears from the record that an excep- 
tion was taken to the ruling of the court below. Prioleau v. United 
States, 143 Fed. 320, 74 C. C. A. 458. 

Also, in the case of Oxford & Coast Line Railroad Co. v. Union 
Bank, 153 Fed, 723, 82 C. C. A. 609, this court, among other things, 
said : 
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"TVhile it îs not tlie poliey of tlie court to dismiss writs of error and cases 
on appeal on account of slight teehnlcalities, at the same tinie the rules of thls 
court, as well as the rules of the Circviit Court, are plaln and easily under- 
stood. In this instance the provision of the statute relating to the question 
at issue Is mandatory and must be enforœd. It is ineumbent upon attorneys 
«ho praetiee in the fédéral courts to observe and strictly follow the rules 
of praetiee and procédure in prepariug and presenting bills of exceptions. In 
the case of Michigan Ins. Bank v. Eldred, 143 V. S. 298 [12 Sup. Ot. 450, 36 
L. ICd. 162], the cou.rt, aiuong other things, said: 'ïlie duty of seasonably 
drawiiig up and teudering a Mil of exceptions, stating distinctly the rulings 
couiplained of and the exceptions taken to them, belongs to the excepting 
party, and not to the court. The trial court has only to conslder whether the 
1)111 tendered by the party is in due time, in légal form, and conformable to the 
truth ; and the duty of the court of error is limited to determining the validl- 
tj- of exceptions duly tendered and allowed.' It is essential to the orderly 
procédure of the courts that attorneys should comply with the rules relating 
to the same; otherwise, it would be useless to promulgate rules for the 
guidance of those who may seek to review the action of the lower court." 

Even if this case should be remanded and the évidence put in nar- 
rative form, it would not avail défendant, inasmuch as it has not com- 
plied with the rules of this court, to which v^^e hâve referred, so as to 
enable it to hâve the rulings of the lower court reviewed on a writ of 
error. 

For the reasons stated, the motion to remand this case is denied, and 
the judgment of the lower court is affirmed. 



THE YANKEE. 

(Circuit Court of Appeals, Third Circuit. May 18, 1016.) 

No. 2083. 

Maritime Liens <S=324 — Supplies — "Furnished Supplies to a Vessel." 
The dredge Yankee chartered to a dredglng company was being used by 
it in dredglng in the Delaware river below Philadelphia. Libelants fur- 
nished supplies on orders of the dredglng company, which speclfied that 
they were for the Yankee and contained shipping directions pursuant to 
which the supplies were forwarded by rail and other carriers to a desig- 
nated wharf in Pliiladelphia, from which they were taken by the dredg- 
lng company to the dredge where it was at work. Held, that such sup- 
plies were "furnished * * * to a vessel," within the meaning of Act 
June 23, 1910, c. 373, § 1, 36 Stat. 604 (Comp. St. 1913, § 7783), relating 
to maritime liens. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 30; Dec. 
Dig. ©=324. 

For other définitions, see Words and Phrases, First and Second Séries, 
Furnish.] 

Maritime Liens <S=:321 — Supplies — Fédéral Statute. 

Under such act one furnishing supplies for a vessel on proof of an or- 
der therefor from the owner or from a person to whom the management 
of the vessel has been lawfully intrusted at the port of supply, and of 
delivery to the vessel, has a prima facie right to a maritime lien. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 26; Dec 
Dig. ®=21,] 



iÊ=5B"or other cases see same topic & KKY-NUMBER in ail Key-Numbered Dlgests if Index«a 
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S. Mabitimb LiEifS <g=>65 — Supplies — Fédéral Statutk. 

The provision of section 3 (Comp. St. 1913, § 7785) that the act shaU 
net be construed to confer a lien when tlie furnlsher knew, or by tlie ex- 
ercise of reasonable diligence could hâve ascertained, that the person or- 
derlng the supplies was without authority to bind the vessel therefor, con- 
templâtes the removal of the presumption of authority only when there 
are clreumstances which require the exercise of reasonable diligence to 
ascertain tlie ai:thority and places upon one attackiug the presumption the 
burden of removing it by establishing such circumstances by affirmative 
évidence. 

[Ed. Note.— For other cases, see Maritime Liens, Cent. Dlg. § 103; Dec. 
Dig. <S=e5.] 

4. Maritime Lien.si <s=>21 — Supplies — Peesumption of AtrinoRiTT to Bind 

Vessel. 

That one furnl.«hlng supplies for a vessel had knowledge that the Com- 
pany orOerliig the same, which was In possession of the vessel, was in 
fliianciaJ difiiculty, does not put him on inquiry as to its ovfnership or 
autliorjty to biml the vessel, so as to defeat tbe presumption of author- 
ity arisiiig under the statute. 

[K(\. Note. — For other cases, see Maritime Liens, Cent. Dig. § 26; Dec. 
Dig. <g=21.] 

5. Makitimk Liens <g=65 — Supplies — Pnoop op Delivery. 

One furui.sbing supplies for a ves.sel heîé not enlitled to a maritime 
lien therei'or, wiiere the évidence did uot show that tbe supplies were 
actually delivered to or used by the vessel. 

I.Ed. Note. — For other cases, see Maritime Liens, Cent Dig. § 103; Dec. 
Dig. iS=>G5.] 

Appcal from the District Court of the United States for the East- 
ern District of Pennsylvania; J. Whitaker Thompson, Judge. 

Suit in admiralty by John S. Latta, trading as John S. Latta & Co., 
Charles H. Whitney and S. Wheaton Smith, copartners as Charles H. 
Whilney & Co., the Benjamin F. Shaw Company, the Glen Brook Coal 
Company, and Paul J. Devitt against the dredge Yankee, the River s & 
Harbors Improvement Company, claimant. Decree for claimant, 
and libellants appeal. Modified. 

Howard M. Long, George W. Plarkins, and Howard H. Yocum, ail 
of Philadelphla, Pa., for appellants. 

Russell T. Mount, of New York City, and Bruce A. Metzger, of 
Philadelphla, Pa., for appcllee. 

Before BUFFINGTON, McPHERSON, and WOOLEEY, Circuit 
Judges. 

WOOTvEEY, Circuit Judge. This is an appeal from a decree of the 
District Court, affirming the report of a Commissioner and dismissing 
five libels filcd against a vessel for su]!plies. As the report was aflirm- 
ed and die decree entered without an opinion, we must assume that 
the Commissioner's findings were accepted by tlie court as an expres- 
sion of its vievvs. 

It is not necessary to recite or even summarize the testimony of each 
case. It will be sufficient to state only so much tliereof as will présent 
to the best advantage the theory of the law upon which the claimant 
made its défense and the Commissioner based his fîndings. 

€=3For olher cases see same topic & KEY-NUMBEU in ail Key-Numbered Digests & Indexes 



THE YANKEE 921 

The dredge Yankee was a centrifugal blower dredge, owned by the 
Rivers and Harbors Improvement Company and leased to the Break- 
water Construction Company under covenants which prohibited the 
lassée "to suffer or permit any Hen or Hens, maritime or other, to at- 
tach" to the vessel. The Yankee was then chartered or "rented" by the 
Breakvvater Company to the Atlantic Dredging Company, for use in 
its dredging opération on the River Delaware. A written charter was 
prepared but not executed. There was an exchange of letters between 
the ofPcers of the two companies stating the terms upon which the Yan- 
kee was to be used. Thèse letters were lost, but their contents were 
proven. For the purpose of this discussion we will assume, without de- 
ciding, that this correspondence constitutes a charter party, that there- 
by the Dredging Company derived from the Breakwater Company no 
greater power than the latter company acquired under the lease, and 
that therefore the Dredging Company was without authority to bind the 
vessel for supplies and necessaries. 

It is conceded that the possession of the dredge by the Dredging 
Company was not tortious or unlawful, and it is not denied that the 
Dredging Company, in its relation to the dredge, was in the position 
described by the statute, of a "person to whom the management of a 
vessel at the port of supply is entrusted." 

[1] The Dredging Company was engaged in dredging the channel 
of the Delaware river south of Philadelphia under contract with the 
United States. The Yankee was procured to enlarge the fleet already 
assembled and to promote the opération then under way. In prepar- 
ing the Yankee for work, and during its progress, certain repairs, sup- 
plies and necessaries were required. Thèse were ordered from the li- 
bellants on one occasion by the captai n and on ail others by the Dredg- 
ing Company. Each order specificd the supplies to be for the Yankee, 
and in each instance the supplies were forwarded to her pursuant to 
shipping instructions accompanying the order. Thèse instructions va- 
ried according to the source of the supplies and to the railroad over 
which they were to be shipped, but in each instance the instructions des- 
ignated a wharf or pier in Philadelphia to which the supplies were to 
be delivered, whence they were carried either by tugs or barges of the 
Dredging Company or by other river craft to the Yankee in her posi- 
tion on the lower river. 

The transaction of delivery which best présents the position of the 
claimant, is that of Charles H. Whitney and Company. The Dredg- 
ing Company inquired of that company its price for dredge pipe. 
Whitney and Company replied, quoting price "f. o. b. works" at an 
interior point in Pennsylvania, "freight allowed to Philadelphia." The 
Dredging Company gave the order as f ollows : 

"Ship to Atliintle Dredging Company at Christian Street Wharf, % Arui- 
.strong and Latta Company, via I'. K. R., marked 'For Dredge Yanliee,' im- 
medlately, 1000 feet I. D. pipe." 

Pursuant to thèse instructions, the pipe was marked and billed "For 
Dredge Yankee," and shipped over the Pennsylvania Railroad to Chris- 
tian Street wharf in Philadelphia, at which place it was unloaded by 
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the Dredging Company and then loaded on one of its barges and towed 
to the Yankee, and by her received and used as a part of her tackle and 
equipment. The claimant maintained, and the Commissioner found, 
that as thèse supphes were not delivered by the hbellant directly to 
the vessel, but were deHvered to her by means of transportation instru- 
mentahties which were not the agents of the Hbellant, the transaction, 
therefore, did not constitute "furnishing * * * supplies * * * 
to a vessel" within the meaning of the act conferring a maritime lien, 
but constituted a delivery to the Dredging Company at the interior 
point of consignment in completion of a common law sale to that Com- 
pany. 

The act of June 23, 1910 (36 Stat. 604, c. 373 [Comp. St. 1913, §§ 
7783-7787]), which is recited in fuU in the margin,^ afifords a mari- 
time lien, under certain circumstances, to any person "furnishing re- 
pairs, supplies or other necessaries * * * to a vessel." It is 
maintained by the claimant, that this expression had received judicial 
interprétation prior to its use in the act, that the expression, as employ- 
ed by the act, conveys the meaning judicially given it, and that that 
meaning supports the contention of the claimant and the finding of the 
Commissioner. Of the cases on which the claimant relies for author- 
ity, several hâve been decided since the enactment of the statute and 
two before. The later cases are Ely v. Murray, 200 Fed. 368, 118 C. 
C. A. 5_20; The Geisha (D. C.) 200 Fed 865; The Bethulia (D. C.) 200 
Fed. 879. Thèse do not require discussion, for they do not bear upon 

1 "Section 1. Any person furnishing repairs, supplies, or ottier necessaries, 
including the use of dry dock or marine railway, to a vessel, whether forelgn 
or domestic, upon the order of the owner or owners of such vessel, or of a 
person by him or theni authorized, shall hâve a maritime lien on the vessel 
which may be enforced by a proceeding in rem, and it shall not be necessary 
to allège or prove that crédit was glven to the vessel. 

"Section 2. The foUowing persous shall be presumed to hâve authority from 
the owner or owners to procure repairs, supplies, and other necessaries for 
the vessel: The managing owner, ship's husband, master, or any person to 
whom the management of the vessel at the port of supply is intrusted. No 
person tortiously or unlawfuUy in possession or charge of a vessel shall hâve 
authority to blnd the vessel. 

"Section 3. The officers and agents of a vessel specifled in section two shall 
be taken to include such officers and agents when appointed by a charterer, 
by an owner pro hac vice, or by an agreed purchaser in possession of the ves- 
sel, but nothing in this act shall be construed to confer a lien when the fur- 
nisher knew, or by the exercise of reasonable diligence could hâve ascertalned, 
that beeause of the tei-ms of a charter party, agreement for sale oî the ves- 
sel, or for any other reason, the person ordering the repairs, supplies, or other 
necessaries was without authority to bind the vessel therefor. 

"Section 4. Nothing in this act shall be construed to prevent a furnisher 
of repairs, supplies, or other necessaries from waiving his right to a lien at 
îiny tinie, by agreement or otherwise, and this act shall not be construed to 
affect the rules of law novc existing, either in regard to the right to proceed 
against a vessel for advances, or in regard to lâches In the enforcèmênt of 
liens on vessels, or in regard to the priority or rank of liens, or in regard to 
the right to proceed in personam. 

"Section 5. This act shall supersede the provisions of ail state statutes con- 
ferring liens on vessels in so far as the same purport to create rights of ac- 
tion to be enforced by proceedings in rem against vessels for repairs, sup- 
plies, and other necessaries." 
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the matter before us except as they cite with approval a certain ex- 
pression found in the two earlier cases. The earlier cases are the Vigi- 
lancia (D. C.) 58 Fed. 698, decided by the District Court of the United 
States for the Southern District of New York in 1893, and the Cim- 
bria (D. C.) 156 Fed. 378, decided by the District Court of the United 
States for the District of Massachusetts in 1907. 

The Vigilancia was libeled for suppHes. The circumstances were 
unique. The vessel was lying in her home port of New York, and the 
supphes ordered by her owner were furnished by the libellants from 
the State of New Jersey. They consisted of oleomargarine, the sale and 
dehvery of which within the State of New York were prohibited by the 
laws of that state. As delivery of supplies of this kind to the vessel 
lying in New York would be an infraction of the law, and as delivery 
of supplies of any kind to the vessel at her home port would not at that 
date raise a maritime lien, the libellants disclaimed delivery in New 
York and maintained that the supplies had been furnished to the vessel 
in the State of New Jersey and a maritime lien had there been ac- 
quired under an arrangement with the owner that the sale and deliv- 
ery were intended to be completed in Jersey City upon their delivery 
to truck-men for transfer to the ship in New York. 

In The Cimbria, supra, the facts were strikingly similar to those of 
The Vigilancia. Equipment for that vessel had been shipped f. o. b. 
New York on the owner's order. The vessel was lying in Bangor, 
Maine, her home port. Because of this impediment to a maritime lien, 
the libellant disclaimed delivery to the ship at her home port, and 
maintained that delivery had been made to the ship in New York at 
the time of consignment. 

In each of thèse cases the court was called upon to détermine a ques- 
tion then always présent in cases of maritime liens, namely, whether 
the supplies were furnished the owner upon bis crédit or the ship upon 
her crédit. The courts in the two cases decided, that to hold a vessel 
in rem for supplies or cargo, actual delivery thereof must be made to 
the vessel. Pollard v. Vinton, 105 U. S. 7, 9-11, 26 L. Ed. 998; and 
that when supplies are concededly delivered at a port distant from the 
port in which the vessel lay, there can be no constructive delivery to the 
absent vessel, and the delivery must therefore be to her owner. In nei- 
ther case did the court décide, that a materialman at an interior point 
could not ship and actually deliver supplies to a vessel lying in a dis- 
tant port. In announcing its décision with référence to facts which 
precluded actual delivery to the vessel, the court in The Vigilancia re- 
peated a well recognized principle of maritime law, that: 

"There can be no delivery to a ship, in the maritime sensé, whether of 
supplies or of cargo, so as to bind the ship in rem, until the goods are either 
actually put on board the ship, or else are brought within the immédiate prés- 
ence or control of the officers of the ship." 

The claimant has grasped this expression and clings to it as author- 
ity for its contention that when a materialman does not himself deliver 
supplies directly to the ship, but delivers them by the indirect means 
of rail and water carriers, the delivery is made at the point of con- 
signment. The différence in f act between The Vigilancia and The Cira- 
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bria and the cases nnder considération, as well as tlie différence in tlie 
law effected by the act of Congress of 1910, deprives those cases of a 
bearing upon the question under considération. In The Vigilancia and 
The Cimbria, actual delivery to the vessels, either by direct or indirect 
means, was impossible and was specially disclaimed because of the ne- 
cessities of the situation. In the cases before us, supplies could actu- 
ally be delivered and in fact were actually delivered to the vessel at 
her port of supply. The question in thèse cases is not whether there 
was a constructive delivery to the vessel, but whether the delivery 
made was to the charterer at the source of the supplies or to the vessel 
at their destination. What proof does the law require to détermine 
this question? 

The liability of a ship for materials and services has been the sub- 
ject of controversy in maritime jurisprudence, running through the cen- 
turies. Its origin is obscured by antiquity and its continuance has been 
characterized by confusion and perplexity, an appréciation of which 
may be obtained from the exhaustive opinion of Judge Lowell in The 
Underwriter (D. C.) 119 Fed. 713. Until recently the right of a ma- 
terialman to a maritime lien rested upon a variety of considérations. 
Stated very briefly, it depended upon whether the supplies had been 
f urnished in a f oreign or domestic port, whether they had been f urnish- 
ed upon the crédit of the ship's représentative or upon the crédit of the 
ship, and then whether upon the order of the owner or the master. The 
enforcement of thèse rights was made difficult by reason of rules of 
évidence respecting the burden of proof and because of conflict of ju- 
risdiction claimed and asserted by différent courts. The City of Milford 
(D. C.) 199 Fed. 956; Ely v. Murray, 200 Fed. 368, 118 C. C. A. 520; 
Trust Co. V. Bermuda A. S. Co. (D. C.) 211 Fed. 989, 996; The Under- 
writer, supra. By the Act of June 23, 1910, 36 Stat. 604, Congress 
attempted to simplify the law and to quiet its controversies by defining 
when and under what circumstances a maritime lien may be acquired. 
Compliance witli requirements of a state statute as a condition précè- 
dent to the assertion of a lien, as held by some cases, is disposed of by 
making the fédéral act supersede the provisions of ail state statutes. 
The distinction between foreign and domestic ports is abolished. The 
allégation and proof that crédit was given to the vessel is no longer re- 
Cjuired, and a maritime lien, enforceable by a proceeding in rem, is af- 
forded "any person furnishing repairs, supplies or other necessaries 
* * * to a vessel * * * upon the order of the owner or own- 
ers of such vessel, or of a person by him or them authorised." To stay 
controversy as to whether another person has been authorized by the 
owner to procure supplies and bind the vessel, the statute affords a 
presumption of such authority in certain designated persons or offîcers, 
thereby relieving the libellant of the difficulty and sometimes the im- 
possibility of presenting proof of that authority. They are "the manag- 
ing owner, ship's husband, master, or any person to ivhoni the manage- 
ment of the vessel at the port of supply is entrusted." Those so en- 
trusted include "officers and agents of a vessel * * * appointed 
by a charterer or by an owner pro hac vice, or by an agreed purchascr 
in possession of the vessel." 
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[2] The effective provisions of this act, by which Congress disposed 
of the controversial features of tiie law of maritime liens, are those 
which dispense with proof that crédit was given the vessel, and sub- 
stitute a presumption in Heu of proof of the authority of the owner 
and of a person other than the owner to procure supplies and pledge 
the vessel. Being relieved of the necessity of proving crédit to the ves- 
sel and being clothed with the presumption of the validity of the order, 
the libellant, upon proving delivery to the vessel, enters court with a 
prima facie right to a maritime lien. 

Thus came the libellants in the cases before us. What did thèse 
prima facie cases show? They disclosed, first, an order for supplies 
given by the Dredging Company, which was lawfully in possession 
of the vessel and was the "person to whom the management of the 
vessel at the port of supply [had been] entrusted" ; second, the pre- 
sumption, afforded by the act in lieu of proof, that the Dredging Com- 
pany, as such person, had "authority from the owner" to give the or- 
der and "procure * * * supplies * * * fgj. j-j^g vessel" ; and 
third (excepting in one case), actual delivery of the supplies to the 
vessel. To thèse prima facie cases the claimant made a twofold dé- 
fense; first, that delivery was not made to the vessel but was made 
to the charterer; and second, if made to the vessel, then the libellants 
are within an exception to the presumption afforded by the act, and 
are without right to maritime liens. With respect to the first ground 
of défense we may say, that we do not hold that a materialman may 
not waive the right to a maritime lien, for the act especially provides 
for such a waiver, or that he may not forfeit the right under cir- 
cumstances showing delivery not to the ship but to the owner or char- 
terer. Ely V. Murray, 200 Fed. 368, 371, 118 C. C. A. 520. But as 
against the contention of the claimant, we hold that a materialman 
may make actual delivery of supplies to a vessel in the maritime sensé, 
'»y causing them to be transported by rail and water carriers by inter- 
rupted stages from their point of origin to the vessel side, when the 
transaction is begun by a valid order indicating that the supplies are 
for the vessel and are to be delivered to her, and is completed by an 
actual delivery to the vessel consistent with the instructions of the 
order and the intentions of the parties giving and accepting it. With- 
out discussing the évidence, we are satisfied that in four cases sup- 
plies were furnished to the vessel in the maritime sensé by deliveries 
actually though indirectly made by the libellants to the vessel at her 
port of supply. 

But it is contended by the claimant, that even if it should be found 
that actual deliveries had been made to the vessel, they were made 
upon orders of the charterer under circumstances which destroyed 
the statutory presumption of its authority. Unquestionably the pre- 
sumption of the statute may be removed and the right to a lien based 
upon it destroyed by affirmative proof which actually displaces it. 
The Patapsco, 80 U. S- (13 Wall.) 329, 20 L. Ed. 696. This the stat- 
ute contemplâtes by prescribing that no lien is conferred "when the 
furnisher knew or by the exercise of reasonable diligence could hâve 
ascertained, that because of the terms of a charter party, agreernent 
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for sale of the vessel, or for any other reason, a person ordering re- 
pairs, supplies or other necessaries, was without authority to bind the 
vessel therefor." This proviso is nothing more than a statutory déc- 
laration of a principle long recognized in maritime jurisprudence and 
repeatedly announced by the Suprême Court of the United States. 
The Kate, 164 U. S. 458, 17 Sup. Ct. 135, 41 L. Ed. 512; The Va- 
lencia, 165 U. S. 264, 17 Sup. Ct. 323, 41 L. Ed. 710. It is in effect 
that no lien shall be afïorded and no presumption given in aid of a 
materialman who furnishes supplies under circumstances which put 
him on inquiry as to the authority of the one giving the order to 
bind the vessel. That is, no one with knowledge that supplies are 
ordered by one without authority to pledge the vessel, or no one awake 
to circumstances which suggest inquiry as to that authority, may shut 
his eyes to what he sees or to what lie could see by looking, and avail 
himself of the remédies or the presumptions of the law. 

[3, 4] What are the circumstances upon which the claimant relies 
to bring the libellants within the proviso of the act ? They consist, first, 
of the libellants' knowledge of the financial difficulties of the Dredging 
Company, and second, of the failure of the libellants to inquire con- 
cerning the authority of the Dredging Company to bind the Yankee for 
supplies. The circumstance of financial difficulty of the Dredging 
Company would not hâve deprived a materialman of a right to a lien 
had the Dredging Company owned the Yankee. Therefore, knowledge 
of the Dredging Company's embarrassment suggested nothing con- 
cerning that company's ownership of the Yankee or its authority to 
pledge her for supplies. "Nor did there devolve upon the materialman 
the duty to inquire concerning its ownership and the authority of 
the Dredging Company without attendant circumstances raising the 
question. Such circumstances must include something more than a 
mère order from a new customer, and without circumstances sug- 
gesting or compelling inquiry the statute does not require a supply- 
man to ascertain the authority of the one giving the order, if he be 
a person designated by the statute. If such a duty devolved upon a 
materialman to be performed at his péril in ail instances and without 
regard to circumstances, then the act would impose upon the material- 
man the duty to ascertain with absolute certainty the validity of an 
order as a condition précèdent to a maritime lien. If this were true. 
the presumption of authority afforded by the act would be without 
purpose and the very object of the act defeated. 

But the law contemplâtes the removal of the presumption of au- 
thority to pledge the vessel only when there are circumstances which 
require the exercise of reasonable diligence to ascertain the authority, 
and places upon the on« attacking the presumption the burden of re- 
moving it by establishing such circumstances by affirmative évidence. 
The Patapsco, 80 U. S. (13 Wall.) 329, 20 L. Ed. 696; The lola 
(D. C.) 189 Fed. 972, 979; The Ha Ha (D. C.) 195 Fed. 1013; The 
Lucille (D. C.) 208 Fed. 424. Such évidence, in our opinion, was not 
produced by the claimant. In ail the cases, excepting one presently 
to be mentioned, the testimony discloses that the libellants did not know 
that the Yankee was under charter to the Dredging Company, and 
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fails to disclose any circumstance which gave an inkling to the libel- 
lants that the Yankee was under charter to the Dredging Company. 
The course of dealing in every instance (save one) was an order from 
the Dredging Company to the materialman for supplies for the Yankee, 
accompanied by shipping . instructions. The negotiations developed 
nothing as to the charter of the Yankee and suggested nothing other- 
wise than that the Yankee was owned by the Eiredging Company. It 
is in just such a case as this, that the statute aflfords the presumption 
of authority of the person ordering supplies to bind the vessel there- 
for, and intends that the presumption shall remain and control unti! 
removed. 

Hesitating, as we always do, to disturb facts found by a trial court 
in an equity case, we are constrained to hold that in four cases there 
is a clear mistake of fact as well as a misapplication of the law, 
and we therefore direct that the decree be reversed in so far as it 
relates to the libels of John S. Latta and Company, Charles H. Whit- 
ney and Company, Paul J. Devitt and Glen Brook Coal Company. 

With respect to the claim of the last named libellant, which grew 
out of a contract to supply coal for the whole fleet, we are satisfied 
that in giving the order, the quantity to be supplied to and daily con- 
sumed by the Yankee, was mentioned and considered by the parties, 
and that of the total amount of coal supplied, a definite portion was 
appropriated for and furnished to the Yankee within the rule of law 
applicable in such cases. The Kiersage, Fed. Cas. No. 7762; The 
Murphy Tugs (D. C.) 28 Fed. 429; McRae v. Bowers Dredging Co. 
(C. C.) 86 Fed. 344. 

[5] The decree is affirmed in so far as it relates to the libel of Ben- 
jamin F. Shaw Company. In that case the Commissioner found as a 
fact that the évidence does not disclose that the supplies were actually 
delivered to or received by the dredge or used in connection with her. 
In this we think he was correct. It follows, therefore, that the libel 
of the Benjamin F. Shaw Company is squarely within the law of The 
Vigilancia and The Cimbria, for the delivery hère made, not having 
been made to the vessel, must hâve been made to the charterer, and 
even if made to the vessel, was made under circumstances with re- 
gard to knowledge of the charter, that precluded the right to a mari- 
time lien. From thèse circumstances it appears that Townsend W. 
Miller was secretary and treasurer of the libellant and was also a mem- 
ber of a creditors' committee of the Dredging Company. The sup- 
plies were shipped by the libellant under his supervision, and the af- 
fairs of the Dredging Company were known to him, at least to the 
extent that the Yankee was not owned by the Dredging Company, but 
was in its possession under rental. Thèse are circumstances such as 
are contemplated by the proviso of the act, which suggest a doubt and 
compel inquiry with reasonable diligence. In this instance, the knowl- 
edge of its secretary and treasurer was knowledge of the libellant, and 
as the libellant forwarded supplies without pursuing inquiry as to 
the doubtful authority of the one ordering them to pledge the vessel, 
it is without right to recover against the vessel. A modification of 
the decree in harmony with this opinion is directed. 
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McKBY V. OLARK et al. 

In re TOMLINSON-HUMES, Inc. 
(Oireult Court of Appeals, Ninth Circuit. July 10, 1016.) 

No. 2721. 

1. Sales <@=3lÇ)7 — Option Contraoïs — ^Passage of Title. 

Where the owner of valuable paintings gave a dealer an option to pur- 
chase and allovved the dealer to taUe possession, it appearing that lie sold 
sueh paintings, no title passed to the dealer, his possession being merely 
that of one with an option to purchase. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 512, 513; Dec. 
Dig. ©=197.] 

2. Peincipal and Agent iS=>129 — Agents' Contracts — Sales — Title Ac- 

QUIEED. 

Where the holder of an option to purchase paintings agreed with de- 
fendant to purchase them for defendant's benefit, défendant furnlshing 
the purchase price, the holder of the option is bound, on completlng the 
purchase, to transfer the paintings to défendant. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 
451-457; Dec. Dig. €=>120.] 

3. Bankruptcy ©=3140(3) — Agency — Révocation. 

Where défendant commissloned a dealer in paintings to purchase them 
for him and to resell them ou commission, at the dealer's bankruptcy, 
possession of the paintings being delivered to the dealer, revoked the 
agency. 

[Ed. Note.^For other cases, see Bankruptcy, Cent. Dig. § 225; Dec. 
Dig. <S=>140(3).] 

4. Bankruptcy i@=:3l40(.3) — Constiutction — Passage op Title. 

A dealer having an option to purchase paintings, agreed to purchase 
the paintings for défendant, who furnished the purchase price, and then 
to act as defendant's agent to resell the paintings on commission. To 
enable the dealer to negotiate for a reduced priée, defendant's connec- 
tion with the transaction was eoucealed, but after the owner transferred 
the paintings to the dealer, the dealer e.^ecuted a blU of sale to défend- 
ant, whose agent, after receivlng possession, redelivered the plctures to 
the dealer for sale. Thereafter the dealer became bankrupt, and his trus- 
tée asserted title to the paintings. Ileld, that the dealer was a mère 
conduit of title, and no title vested in it which could be asserted by the 
trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 225; Dec. 
Dig. <g=>140(3).] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California ; Oscar A. Trippet, 
Judge. 

Suit by Frank M. McKey, trustée in bankruptcy of Tomlinson- 
Humes, Incorporated, bankrtipt, against EU P. Clark and another, 
Judgment for défendants. Plaintiff appeals. Affirmed. 

Mulford & Dryer and Wilbur Bassett, ail of Los Angeles, Cal., for 
appellant. 

Herbert J. Goudge and Hartley Shaw, both of Los Angeles, Cal., 
for appellees. 

Before GILBERT, MORROW, and HUNT, Circuit Judges 

iS=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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HUNT, Circuit Judge. McKey, trustée in bankruptcy of the estate 
of Tomlinson-Humes, Incorporated, bankrupt, brought suit in equity 
against E. P. Clark and Los Angeles Warehouse Company, a corpora- 
tion, to recover possession of certain valuable Hogarth paintings, al- 
leging that the paintings are part of the assets of the bankrupt estate. 
Défendants admitted that défendant Clark was in possession and con- 
trol of the paintings, and alleged that the défendant Los Angeles Ware- 
house Company had no right or title in the paintings except as agent 
and warehouseman for the défendant Clark, but denied that the paint- 
ings were any part of the assets of the estate of the bankrupt, and al- 
leged that they belonged to the défendant Clark. There was a trial, 
which resulted in the dismissal of the bill, and from the order of dis- 
missal the plaintifï has appealed. 

The facts are substantially as f ollows : 

Prior to February, 1912, Thomas Myers, of Buffalo, N. Y., owned 
the paintings. Tomlinson-Humes, of Chicago, was then engaged in the 
business of selling pictures. During 1911, Myers, the owner of the 
pictures, and Plumes, for Tomlinson-Humes, entered into a written 
agreement concerning the pictures. This agreement was not produced 
upon the trial, but Humes, président of Tomlinson-Humes, referred 
to it as a written "option" of purchase from Myers to his corporation, 
and said that it contained authority in Tomlinson-Humes to sell the 
pictures. About March 13, 1912, the paintings were shipped by Myers 
from New York to Tomlinson-Humes in Chicago, and efforts to sell 
were made. On March 28, 1912, Tomlinson-Humes and E. P. Clark, 
of Los Angeles, appellee herein, entered into a written agreement, in 
substance as follows : 

It recited that, whereas Tomlinson-Humes "now has an option" on 
the Myers paintings, "and second party hereby agrées to purchase 
same from first party" at an aggregate price of $79,000; and whereas 
the "first party hâve in their possession by reason of their option from 
Mr. Myers, certain newspaper clippings ; * * * " and "whereas 
second party hereby engages the services of first party, from March 28, 
1912, to July 28, 1914, to resell such paintings for him at a profit, and in 
order that first party may be compensated for their services in discover- 
ing thèse paintings and presenting this option to second party and for 
the work which they will be expected to do and for the expansés to 
which they will be put by reason of this undertaking as provided for 
herein in preparing a campaign for a resale of said paintings as provided 
for herein * * * second party hereby purchases from first party 
above named * * * paintings * * * (paying them a profit 
over and above their option price from the said Thomas Myers) for a 
total price of $125,000, and contemporaneously herewith makes pay- 
ment for such paintings with four (4) promissory notes of thirty-one 
thousand two hundred fifty dollars ($31,250) each, with interest 
* * * — it being understood that second party allows first party to 
make the profit represented by the différence between the price which 
they hâve to pay Mr. Myers and the purchase price herein named," by 
reason of the provisions in the agreement contained requiring the 
233 E'.— 59 
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party of the first part to stand ail expansés, etc. The agreement also 
provides : 

"It Is further understood that if first party can obtain any concession by 
way of commission or réduction in price from said quoted option price froni 
the said Tiiomas Myers, they are to ha.ve the sanie as compensation for their 
work in brlnging the matter to the attention of second party and of dispos- 
ing of them for Mr. Myers." 

The second party — 

"employa first party as his agents and brokers from March 28, 1912, to July 
28, 1914, and first party hereby accepts this employment and agrées to serve 
second party as brokers and agents in the sale and disposition of said paint- 
ings." 

Then foUow provisions with respect to priées for M'hich the paint- 
ings are to be sold and the methods of sale, and it was agreed that in 
case of sale, the first moneys received were to be applied to the pay- 
ment of the four notes of $31,250 each and interest until the notes 
should be entirely paid. Further clauses relate to compensation, to 
the rights of Clark, within the expiration of a year from the date of 
the contract, to withdraw the paintings by the payment of certain sums, 
and provide that if the right of withdrawal was not exercised, the 
paintings were to remain in the hands of Tomlinson-Humes for sale 
until the expiration of the contract. 

The Tomlinson-Humes people were to use their best efforts to make 
a sale, and were to pay ail expenses and to keep the paintings insured 
in the name of Clark, and were by the agreement "clothed with fuU 
power and authority" to sell the pictures as provided in the agreement, 
and "to assign, transfer and deliver the same" on making sales, and 
to receive and receipt for the purchase price thereof, and to make ail 
reasonable and necessary provision for their safe-keeping, exhibition, 
and Insurance. 

On April 10, 1912, the corporation, by Humes, its président, wrote 
to Clark at Los Angeles that he would like to bave Bennett, Mr. Clark's 
agent, go to Buffalo the f oUowing week ; that he would take the attor- 
ney of the Tomlinson-Humes corporation with them — 

"to see that the transfer of title is properly made, and we wlll use every 
précaution to fully protect your Interests in the matter and see that you 
get a clear and perfect title to the paintings." 

The paintings at that time were in Chicago, in the possession of Tom- 
linson-Humes. The letter stated that the Tomlinson-Humes people did 
not hâve the original documents which Mr. Myers was under contract 
to deliver to them — 

"but we wlll obtain them when we go to BufCalo to make payment to him 
of the purchase price. We are making great plans for a successful campaign 
for selling thèse paintings for you." 

In a subséquent letter, dated at Chicago, May 3, 1912, Humes, as 
président of Tomlinson-Humes, again wrote to Clark, at Los Angeles, 
telling him that they had obtained sufficient money on Clark's paper to 
pay Myers, and that they were leaving that night for the East to make 
payment to Myers. The letter added : 
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"We will hâve the transfer of the plctures made in a manner whieli will 
satisfy both Mr. Bemiett and our attorney." 

It appears in évidence that Mr. Humes, accompanied by Mr. Mc- 
Ardle, attorney for Tomlinson-Humes, went to Buffalo with tiie un- 
derstanding that Mr. Bennett was to meet them in Buffalo after some 
matters regarding the title to the paintings had Joeen looked into by 
Mr. McArdle. As soon as Mr. McArdle was satisfied that every- 
thing was "ail right," and that Tomlinson-Humes "were in shape to 
close the deal," they were to telegraph Mr. Bennett to corne to Buf- 
falo from Chicago. They telegraphed to Bennett, who reached Buf- 
falo next day after Tomlinson, Humes, and McArdle arrived. The 
pictures were shipped to Buffalo, where Mr. Myers lived. 

On May 11, 1912, the several persons concerned met at the Lafayette 
Hôtel. Mr. Humes, Mr. Tomlinson, and Mr. McArdle were there. 
They had three Connecting rooms. The pictures were in the middle, 
or Tomhnson's, room. Mr. McArdle, after stating that Humes asked 
him how the transaction between Clark and Tomlinson-Humes could 
be carried out so as to vest the title absolutely in Clark without dis- 
closing to Myers the name of Mr. Clark, testified: 

"I said the only way that could be doue was to bave Mr. Myers, after he 
had fixed the ternis of hls deal with them, make a bill of sale, and Tomlin- 
son-Humes exécute a similar bill of sale to Mr. Clark, and make delivery of 
it. He told me in this same interview that Mr. Bennett would be on [hand] 
to represent Mr. Clark in the closing of the deal, and that there was one 
thing particularly that Mr. Clark desired, and that was that Mr. Bennett 
should be présent and Mr. Myers should identify ail of those paintings. 

"Mr. Humes, Mr. Tomlinson and I went to Buffalo, putting up at the La- 
fayette Hôtel, occuping each a room in a séries of three. * * * After ar- 
riving in Buffalo, we met Mr. Myers and his daughter at the office of his at- 
torney, Mr. Spaulding. Then we took up the question of obtaining by Tom- 
linson-Humes, Incorporated, a réduction in price named in the contract be- 
tween Mr. Myers and Tomlinson-Humes, Incorporated. When that was done 
I iuvestigated the title as shown by the papers they produced. Auiongst them 
were Défendants' Exhibits 15, 16, and 17. Those negotiatlons covered two or 
three interviews. I believe we made a couple of visits to our rooms, and I 
found! on one of the earlier visits to our rooms that 14 pictures had beeu 
placed in the middle room occupied by Mr. Tomlinson. 

"We were in Buffalo a day before the papers were finally executed, some 
time during the forenoon of the day after we arrived there, and on the same 
day the papers were signed Mr. Bennett came to the rooms. I was intro- 
duced to liim, or he to me, as Mr. Clark's nephew or représentative. Mr. 
Humes said that Mr. Clark understood that he was to hâve me for his at- 
torney to look after Mr. Clark's interest, and that he was desirous to hâve 
Mr. Bennett présent when Mr. Myers would identify those pictures. It was 
then stated that it would be arrangea that Mr. and Miss Myers and their at- 
torney would come to the hôtel, identify the pictures, and the deal would be 
closed right then and there, and the pictures turued over and the possession 
given to Mr. Bennett for Mr. Clark. We then went to Mr. Spaulding's oihce 
again ; where eventually Tomlinson-Humes, the two Myers, and Mr. Spauld- 
ing had arranged the question of price and other détails and papers were 
drawn up, amongst them Défendants' Exhibit 2. The question tlîen came up 
as to how tlie property should be placed in Mr. Clark, and we had drawn up 
Défendants' Exhibit 3. I believe there were some other papers drawn up. 
Exhibit 17 was produced at the time, and Exhibits 15 and 16 were prepared 
while thèse negotiatlons were going on. When everything was ready, an ap- 
pointment was made by which the parties were to meet in Mr. Humes' room. 
We came over from the office; by arrangement Mr. Bennett was there. Mr. 
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Myers and Miss Myers were introduced to Mr. Beniiett, and I think it wns 
after we entered Mr. Humes' room in the suite that Mr. Jlyers identified those 
pictures to Mr. Bennett. About tliis I am not sure. Mr. Myers, Miss Myers, 
Mr. Tomlinson and myself entered Mr. Humes' rooiii, and Mr. Humes turned 
over to Mr. Myers and his daughter and attorney the nioney and notes. Mr. 
Myers, his attorney and daugliter, turned over Défendants' Exhiblts 2, 15, 
16, and 17. Possibly tliere were some other papers. To thèse were then at- 
tached Défendants' Exhibit 3, wliioh had already been signed by Mr. Humes, 
and we left the room. Mr. Bennett was in the adjoiuing room where the pic- 
tures were. Mr. Myers identified tliem to him, going to one after anotiier, 
stating where he got them and giving a short history of each pieture. Then 
thèse papers. Défendants' Exhibits 2, 3, 15, 16, and 17, were delivered to Mr. 
Bennett. Mr. Bennett was told by either Mr. Humes or myself, There were 
the pictures, now, for him to tal^e possession of ; that they were his. Then 
the Myerses and their attorney left, and a discussion arose between Mr. 
Humes and Mr. Bennett and Mr. Tomlinson about the protection of those pic- 
tures overnight. We ail left the room, Tomlinson and myself to surrender 
our rooms and get transportation for home that night, and Mr. Humes and 
Mr. Bennett to arrange for the pictures. When we returned I learned that 
Mr. Tomlinson had surrendered his room just as I had, and Mr. Bennett was 
assigned to Mr. Tomlinson's room where thèse pictures were located. I then 
sat down, and after the witness clause I wrote upon It this receipt, which 
now appears on It, on Défendants' Exhibit 3. When I had completed my 
writing, Mr. Humes signed in the place where it now appears. We were then 
right in the room with the pictures. This took place in the afternoon of 
the llth, and Mr. Tomlinson and myself left and came home." 

Exhibits 2 and 3, referred to by Mr. McArdIe, are bills of sale; 
Exhibit 2 being bill of sale of the pictures made in usual form from 
Thomas Myers and his daughter to Tomlinson-Humes, Incorpora,,ed, 
the considération named being $2 and other good and valuable con- 
sidération. Exhibit 3 is a bill of sale of the same pictures by Tom- 
linson-Humes to Clark for a considération of $2 and other valuable 
considérations, paid by Clark. This latter bill of sale conveys the 
paintings to Clark — 

"under and subject to the terms of sale contained in agreement of March 28, 
1912, between the parties hereto and pursuant to the sale therein contained." 

Except for this clause, it is similar to the bill of sale from Myers 
to the Tomlinson-Humes corporation. 

On May 14, 1912, Humes wrote from Buffalo to Clark, in Los An- 
geles, to the effect that they had obtained money on his notes, and 
that on Saturday, when Mr. Bennett was présent, they had made the 
transfer of the pictures from Myers to themselves and from them- 
selves to Clark, and that the transfer was pronounced perfect. Ben- 
nett, Clark's représentative, testified that when in Buffalo, Myers 
identified each pieture, and that then the deeds and papers were ail 
turned over to him (Bennett), and that he took possession of them, 
and that this was donc in the same room with the pictures; that he 
then made arrangements to store the paintings that evening; and that 
he then told Tomlinson that he desired a receipt for the paintings, and 
that thereupon a receipt was drawn on the bottom of the bill of sale, 
Exhibit 3 heretofore referred to, from Tomlinson-Humes to Clark. 
This receipt, signed by Tomlinson-Humes, acknowledged the receipt — 

"from Henry C. Bennett agent for E. P. Clark assignée in above bill of sale 
the paintings therein assigned to hold the same under the terms of the eoa- 
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tract of Mardi 28, 1912, therein roferretl to, the possession being delivereil 
iu the Lafayette Hôtel, Buffalo, N. Y., at'ter the paiiitinss Imd lieeii Identifietl 
by Mr. Thomas Myers mentioiied iu said contract of March 28, 1912." 

After the exécution of this receipt, Bennett took possession of the 
room in which the pictures were. 

Thereafter the pictures were taken back to Chicago by the Tom- 
linson-Humes corporation. About February, 1913, the paintings were 
taken from Chicago to New York, where, under the direction of S. 
J. Thurber, an employé of Tomlinson-Humes, they were delivered at 
the résidence of Mr. W. A. Clark. An_effort was made by Thurber 
to sell them to Air. \V. A. Clark, but he declined to buy them. The 
ciistodian in charge of the house of Mr. W. A. Clark testifîed that 
Mr. Thurber told hirn that the pictures belonged to E. P. Clark, of 
f.os Angeles, that after Mr. W. A. Clark declined to buy them, Mr. 
Thurber asked if the pictures could be left at Mr. W. A. Clark's for 
a little time, as he wished to show them to some one else in New 
York, and that as custodian of Mr. W. A. Clark's premises, he al- 
lowed the pictures to remain at Mr. Clark's house. On July 17, 
1913, in the United States District Court in Illinois, Northern Dis- 
trict, Eastern Division, pétition in bankruptcy was filed against Tom- 
linson-Humes, and on July 30th the corporation was adjudged a 
bankrupt, and the appellant herein was appointed trustée. Afterwards, 
in September, 1913, in accordance with a letter to him from Mr. Ben- 
nett, the custodian of the Clark résidence in New York shipped the 
pictures to E. P. Clark, at Los Angeles. Shortly after demand upon 
the custodian of the Clark house in New York on Novemher 26, 
1913, the trustée filed the bill in this suit. 

[1] Looking first into the original agreement between Myers, owner 
of the pictures, and Tomlinson-Humes, we find nothing to show that 
Myers transferred bis property in the paintings for a considération paid 
by Tomlinson-Humes. What Myers did, however, was to give to 
Tomlinson-Iiumes an option or right to buy the pictures upon payment 
of certain sums of money, and he turned the possession of the pic- 
tures over to the optionee in order that it might better efïect a sale. 
It is not hard to understand how such a transaction might corne about. 
It must be generally true that the market for highly valuable paint- 
ings is very limited, and dealers in them must be comparatively few 
in number ; and it might well be that a dealer, not having the means 
to buy outright, would obtain from the owner an option, and, to help 
bring about sale, that the owner might intrust bis pictures to the 
holder of the option, so that such holder could exhibit them at its estab- 
lished place of sale and thus be in a better position to deal with pur- 
chasers and deliver readily in the event a buyer is found. But, in the 
case before us, imtil the option was determined, no title passed from 
Myers, the owner, to Tomlinson-Humes, and in the absence of clear 
évidence to the contrary, it is not to be presumed that the owner in- 
tended that title should pass until the purchase priée was paid. Guss 
V. Nelson, 200 U. S. 298, 26 Sup. Ct. 260, 50 L. Ed. 489. If the ac- 
cident of fire had destroyed the pictures while Tomlinson-Humes had 
them under the option contract with ^,1yers, unquestionably Myers, 
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not Tomlinson-Humes, would hâve been the loser, because the latter's 
possession was not as owner, but only as holder of an option, with jjos- 
session intrusted to it for spécial purposes. The transaction seems 
plain thus far, and, considering the character of the property, it does 
not impress us as at ail peculiar. 

[2-4] We may therefore turn to the subséquent incident, that which 
arose between Tomlinson-Humes and Clark, of Los Angeles. Tom- 
linson-Humes, with its valuable option, wanted to make some money 
by finding a purchaser for the pictures at a sum above the option 
price given to it by Myers. Its plan evidently was to find a buyer 
who would pay in advance at least sufficient money to cover the op- 
tion price, then to pay Myers with the money so advanced by the 
customer, take formai title to themselves under the terms of the op- 
tion, and then transfer formai title to the new purchaser. In intent 
and effect, this plan was carried out. Finding a buyer in Clark, on 
March 28, 1912, at Los Angeles, Tomlinson-Humes made the agree- 
merit heretofore substantially recited. When this agreement was 
made, Clark knew of the Myers option to Tomlinson-Humes, and the 
agreement refers in express terms not once, but several times, to an 
"option," which by common, as well as légal, understanding, is sim- 
ply a contract by which the owner of property agrées with another 
that he shall hâve a right to buy at a fîxed price within a certain 
time. Clark also knew that there was no obligation on the part of 
Tomlinson-Humes to buy from Myers, and he knew that there was^ 
no title to the pictures in Tomlinson-Humes corporation on March 
28th, when he negotiated with it. But evidently he wanted to ac- 
quire the pictures in order to sell them at a profit, and to that end 
he agreed with Tomlinson-Humes, the holder of the option, to ad- 
vance to it money sufficient to take up the option, and also an addi- 
tional sum, and at the same time he made an agreement which, in 
bis belief, would assure to him, not the option contract with Myers, 
but the pictures which were the subject-matter of the option contract, 
but which he knew could not become his unless Tomlinson-Humes ex- 
ercised its option. The Tomlinson-Humes corporation, wishing to 
make profits to accrue if Clark should buy and then sell through it 
as his agent, agreed to the plan, and it was paid money considerably 
more than enough to take up the option, and it was agreed that it 
should be made agent for Clark in selling the pictures. The arrange- 
ment obviously contemplated that the option should be taken up by 
Tomlinson-Humes. There was no formai assignment of the option, 
and it is plain that neither Clark nor Tomlinson-Humes meant to sub- 
stitute Clark for Tomlinson-Humes with the right to deal personally 
directly with Myers. 

In explanation for proceeding as they did, the testimony is that Tom- 
linson-Humes was anxious to suppress the name of their purchaser, 
and wished title formally to pass through their corporation, because, if 
Clark's name should appear, they might hâve difficulty in securing con- 
cessions which they hoped to obtain by buying from Myers at a price 
less than the option called for. The formalities of transfer were car- 
ried out at Buffalo, N. Y. The pictures were there; attorneys repre- 
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senting Myers and Tomlinson-Humes and Clark, and ail the parties ex- 
cept Clark, were there. With money previously obtained from Clark, 
Tomlinson-Humcs, who had possession of the pictures, paid Myers 
and received a formai bill of sale from him. Then Tomlinson-Humes 
made a bill of sale to Clark and delivered the possession of the pic- 
tures to Clark's agent, who formally took possession of them, and, aft- 
er niaking provision for their safe-keeping overnight, turned them over 
to Tomlinson-Humes, who had, by the agreement of March 28th, 
been appointed Clark's agents and brokers to sell the pictures. Clark, 
according to the évidence, acted in the best of faith, and at the time 
of the transactions between himself and Tomlinson-Humes there was 
nothing to arouse any suspicion on bis part as to the solvency and good 
faith of Tomlinson-Humes ; nor is there any évidence to show bad 
faith or wrong on the part of Tomlinson-Humes. Nothing is to be in- 
ferred against Clark by reason of his turning the possession of the pic- 
tures over to Tomlinson-Humes. It is true that corporation had been 
in possession while it held the option given by Myers. But Clark had 
a right to make Tomlinson-Humes his agent in selling the pictures 
after he took them. Tomlinson-Humes was engaged in the business 
of selling valuable pictures, had a place of business in Chicago, had ex- 
pert restorers, and having made a sale to Clark, it was natural that he 
should repose confidence in that company and make it his agent to 
take the pictures and sell them to other possible buyers. As it was evi- 
dently intended should be done, Tomlinson-Humes took Clark's money 
to buy formally for itself from Myers. In this way title in a légal way 
would pass to Tomlinson-Humes, and Myers would be eliminated. But 
inasmuch as Clark had purchased from Tomlinson-Humes the property 
itself which it but expected to acquire, and paid the considération nam- 
ed in the option before the exercise of the option, as between Clark and 
Tomlinson-Humes, the latter is to be regarded as having made an équi- 
table assignment of the property it might acquire under the option; 
hence Tomlinson-Humes became bound to transfer the property and 
formai title thereto to Clark just as soon as it would receive it from 
Myers, the légal owner. Field v. New York, 6 N. Y. 178, 57 Am. 
Dec. 435 ; Mitchell v. Winslow et al., Fed. Cas. No. 9673. 

The agreement between Clark and Tomlinson-Humes was somewhat 
complex, yet, when considered with the predominating facts shown, 
the clear intent throughout the whole transaction was that Tomlinson- 
Humes would buy the pictures and deliver them to Clark when ac- 
quired, and that thereafter Tomlinson-Humes would be agent of Clark 
to sell for Clark's account. Clark received them into his possession 
at Buffalo, and thereafter Tomlinson-Humes, although it held posses- 
sion, had no interest in them, except by way of commissions in the 
event of sale under the provisions of the agreement. And considering 
the nature of the contract of agency, the efïect of the bankruptcy of 
Tomlinson-Humes was to revoke the authority of its agency. Mechem 
on Agency, § 267; Cushman v. Snow, 186 Mass. 169, 71 N. E. 529; 
Jetter Brewing Company v. Scollan, 48 Mise. Rep. 546, 96 N. Y. Supp. 
274, 15 Am. Bankr. Rep. 300. 



936 233 FEDERAL REPOETEB 

In the final analysis, the Tomlinson-Humes corporation was really 
but a conduit, taking title in its own name, but with money furnished 
by Clark, and subsequently transferring to Clark, who bought in good 
faith and took possession without any intent to defraud creditors or 
purchasers. The law, therefore, will not regard Tomlinson-Humes as 
having had an interest in the pictures to which a judgment lien could 
bave attached, or which passed to the creditors when bankruptcy came. 
Williston on Sales, § 137; Story's Equity Jurisdiction, §§ 1040, 1040b; 
Bailey v. Baker Ice Machine Company, 239 U. S. 268, 36 Sup. Ct. 
50, 60 L. Ed. 275. 

The equities of the case are with Clark, and the lower court was cor- 
rect in sustaining his claim of ownership and right of possession. 

The decree is accordingly affirmed. 



ROBINSON V. ROE. 

(Circuit Court of Appeals, Second Circuit. May 23, 1916. On Pétition for 
Eehearing, June 14, 1916.) 

No. 257. 

1. BKOKr:i{s <g=S(") — Autiiokitt — Evidence. 

Evidence hcld to sbow tliat a eustomer of b^o!^ers, retaining title him- 
self, autborized tliein to hypotiiecate for the re(iuireuients of tlieir own 
bu.^itiGss securities deposited witli them, and also delivered securities to 
hypotiiecate to raise fuuds to carry them over a period of temporary flnan- 
clal distress. 

(Ed. Note. — For other cases, see Brolters, Cent Dlg. § 9; Dec. Dig. 
<Ë=58(3).] 

2. Bankruptcy <S=165(2) — "Préférence" — What Constitute!3. 

Where a eustomer of brokers, who authorized them to generally hy- 
potiiecate securities deposited with them, and delivered to them securi- 
ties to carry them over a period of financial distress, retained his title 
to the securities so hypothecated, and the broliers, though iiisolvent, satis- 
fied the loans for which the securities were pledged and redelivered them, 
suth transaction dld not constitute a "préférence," voidable by the 
trustée in bankruptcy of the brokers subsequently appointed. 

[Ed. Note. — For other cases, see Banlsruptey, Cent. Dig. §§ 259, 266; 
Dec. Dig. <S=>165(2). 

For otlier définitions, see Words and Phrases, First and Second Séries, 
Préférence.] 

3. Bankiîdptct ®=>ieô(l) — Claims — Conversion. 

In such case the fact that the brokers did not on demand return the 
securities did not, where time was extended. amount to a conversion 
leaving the eustomer only a right of action which could be proved as a 
claim in bankruptcy, and therefore the return dld not amount to a préf- 
érence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 259, 266; 
Dec. Dig. (S=sl65(l).] 

4. Bankuuptcy <S=>140(3) — Proceedings — Proof of Claim. 

That one who loaned securities to brokers proved his claim for the 
value of such securities does not prevent him from reclaiming the actual 
securities themselves, provlded he reserved the right to do so. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 225; Dec. Dig. 
®=5l40(3).] 

»l ■^ .I...! — . -. I. . ■ ..1. I-I. — .I ,■,!— ^ 

^=::>FoT other cases see same topic & KEY-NUMBER izt ail Key-Numbered Digests & ludexes 
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On Pétition for Reliearing. 

5. Peinctpal and Sueett ig=>15 — Stjbeties — Who Abe. 

Whpre securities belonging to a customer of certain brokers were 
pleilged by them to secure tlieir own debt, tlie customer, thougli the 
I)le(lge was authorlzed, was not a surety for the brokers' debts, for, in 
case the security was Insufficient to discharge them, no personal liability 
attached. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. § 34 ; 
Dec. Dig. €=15.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill by Beverley R. Robinson, as trustée in bankruptcy of John B. 
Van Schaick and Derby Crandall, individually and as copartners com- 
posing the firm of Van Schaick & Co., against Charles F. Roe. From 
a judgment for défendant, complainant appeals. Affirmed. 

Walter C. Noyés, of New York City, for appellant. 
H. W. Taft, of New York City, for appellee. 

Before WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

WARD, Circuit Judge. This is a bill in equity by Beverley R. Rob- 
inson, as trustée in bankruptcy of John B. Van Schaick and Derby 
Crandall individually and as copartners composing the firm of Van 
Schaick & Co., stockbrokers, against Charles F. Roe, under section 60 
of the Bankruptcy Act, to recover préférences alleged to hâve been 
received by him. The spécial master advised a judgment against the 
défendant for the sum of $88,490.77, with interest, and upon excep- 
tions to his report Judge Hough dismissed the bill. The complainant 
appeals. 

The défendant, Roe, had dealt with the bankrupts and their prede- 
cessors for some 40 years. He bought and sold stocks through them on 
a large scale, but never on margin, and drew checks on them for con- 
sidérable sums as he required them. To secure the bankrupts he left 
in their keeping large amounts of securities, never less than twice the 
amount of his débit balance, which were, as he supposed, ail in his own 
name, indorsed by him in blank, but in fact a few, without his knowl- 
edge, were in the name of the bankrupts. The value of the securities 
averag'jd SI, 000,000 and his débit balance was often as much as $500,- 
000 or $600,000. 

[1,2] The first dispute between the parties is whether the bankrupts 
were authorized to hypothecate the defendant's securities only so 
far as necessary to secure his débit balance, or whether they had the 
additional privilège of hypothccating them for the requirements of 
their own business also. There is much criticism in the briefs as to 
inconsistencies between the pleadings, testimony, and final attitude of 
counsel on either side on this question, which we need not go into; 
our duty being to détermine what really was the fact, and about it we 
bave no doubt. No spécifie agreement giving the bankrupts the right 
to hypothecate the defendant's securities for their own benefit is 
proved, except upon two occasions, viz., in October, 1907, and August, 

®=3For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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1911, to be presently considérée]. It is quite clear, however, that the 
bankrupts had continuously for many years pledged the securities 
carried in his account in excess of the débit balance as they needed 
money, and the statements of account which they furnished to hiin 
three or four times a year ail bore on their face at the beginning the 
f ollowing : 

"It Is understoofl and agreed that ail securities carried In tbis account or 
deposited to secure tlie sanie uiay be carried in our gênerai loans and may be 
sold or bought at i)ublic or private sale witliout notice when sueli sale or 
imrcliase is deemed necessary by us for our protection." 

Twice in the history of the firm it applied to the défendant to help 
them over a financial crisis, viz., in October, 1907, and in August, 
1911, after ail his securities in their possession had been hypothe- 
cated. In answer to this application he did not refer them to his 
securities in their box not needed to cover his débit balance, but on 
each occasion went to his own box for additional securities, showing 
plainly that he knew they had hypothecated ail of his securities they 
had. Thèse securities were, of course, given for the express purpose 
of being hypothecated for their benefit. The securities advanced in 
1907 went into the bankrupts' box and remained there, and were con- 
tinued to be treated in the accounts exactly as ail the other securities 
of the défendant had been. We think it a necessary inference that 
both parties understood that thèse securities also were subject to the 
bankrupts' gênerai privilège of hypothecating them for their own re- 
quirements. There is no such long history connected with the securi- 
ties advanced by the défendant August 22, 1911, because the bankrupts 
made an assignment for the benefit of creditors September 12, 1911, 
but we see no différence between the two classes in principle. 

The complainant contends that the securities advanced in 1907 and 
1911 were loaned and that the title to them passed from the défendant 
to the bankrupts. Doubtless securities may be loaned to be used by 
the borrower generally and returned in kind in such a way as to trans- 
fer title to the borrower, just as if they were money. But thèse were 
not loaned absolutely and unconditionally to the bankrupts for any 
and ail purposes, but for the spécifie purpose of being hypothecated in 
bank loans to aid them in their difficulties. We think the title re- 
mained in the défendant in ail his securities in the possession of the 
bankrupts and that it was their duty to return them on demand or if 
there were a débit balance against him, then as to such as were needed 
to cover that balance on payment of the same. The transaction of 
October 23, 1907, involved the use of securities to "tide them [the 
brokers] over." The testimony of Mullener as to the conversations 
with Roe of August 11 and 12, 1911, and the handing to him by Roe 
of the securities at the Lincoln Trust Company show a transaction 
similar in purpose to that of October 23, 1907. Both transactions, 
while not in writing, were on ail the évidence in this case, in our opin- 
ion, of the same character and effect as the written contract between 
Mary H. Hudson and T. A. Mcintyre & Ce, in Re T. A. Mcintyre 
& Co., 181 Fed. 955, 959, 104 C. C. A. 419. 

In August, 1911, when the last securities were advanced, the firm 
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was insolvent, and an involuntary pétition in bankruptcy was filed 
against it November 17, 1911. August 22 the defendant's account 
showed a débit balance of $259,098.76, and the bankrupts had his secu- 
rities to the market value of $1,118,603.50, ail of which they had 
hypothecated, except 1,100 shares of Distillers' Securities. August 
30th by the sale of some of the defendant's hypothecated securities 
he paid o£f this débit balance in full and made formai demand of the 
bankrupts for the return of the remaining securities, agreeing to give 
them the necessary time to do so. Obviously they could not do so at 
once. 

September 12, 1911, the bankrupts made an assignment for the ben- 
efit of creditors. Between August 22d and that date the défendant em- 
ployed accountants to go over the bankrupts' books and kept a repré- 
sentative in their office ; the purpose of both parties being to ascertain 
in what particular bank loans his securities were, and so to distribute 
them that they should as far as possible represent the margin of the 
loans. Ail the other securities in the bank loans belonged to the bank- 
rupts or were treated by both parties to this cause as theirs, and prop- 
erly to be exhausted before resort was had to the defendant's securi- 
ties. Therefore, as between the défendant and the bankrupts, ail their 
loans from the banks may be treated as one indebtedness, as to which 
the défendant was their surety to the banks. The bankrupts, by using 
their own securities and cash in this way, released and returned to the 
défendant out of the bank loans a large quantity of his securities be- 
fore the assignment for the benefit of creditors, and the banks after 
the assignment, on closing out the loans, returned further securities 
and some cash. The complainant contends that, as to such of thèse 
securities as were by the use of bankrupts' assets returned to the 
défendant, he received a préférence within four months of the filing 
of the pétition. There could be no objection, under the Bankruptcy 
Act or otherwise, to thèse dealings between the bankrupts and the de- 
fendant, unless he were at the time a creditor. Richardson v. Shaw, 
209 U. S. 365, 28 Sup. Ct. 512, 52 L. Ed. 835, 14 Ann. Cas. 981. They 
were simply returning him his own. 

[3,4] The complainant, however, contends that he was a creditor on 
the ground that, it being the duty of the bankrupts to return his securi- 
ties to him on demand August 30th, when they were not in a position 
to do so, they were guilty of a conversion, which, being a provable 
claim, constituted him a creditor, and the release of the securities 
thereafter by use of the bankrupts' assets was a préférence to the 
amount of assets so applied. Assuming, for the purposes of argu- 
ment, that this is so, there could be no conversion, notwithstanding 
that the défendant had demanded the return of his securities August 
30th, so long as he was willing to give the bankrupts time to do soJ 
He was entirely willing and they did return them, so that there was 
no conversion. However, we think that, even if he had made a prés- 
ent demand which the bankrupts were unable to comply with, his title 
to the securities remained in him, and he had a right to pursue them 
specifically, and although he also had a right to treat the act of the 
bankrupts as a conversion, and to prove his claim as a creditor in 
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the bankruptcy proceeding, he could not be compelled to do so, and 
in fact did not do so. Indeed it seems he conld prove liis claim re- 
serving his right to reclaim. Tliornas v. Taggart, 209 U. S- 385, 28 
Sup. Ct. 519, 52 L. Ed. 845. 
The decree is affirmed. 

On Pétition for Reheaving. 

Robert Forsyth Little and B. W, B. Brovvn, both o£ New York 
City (Walter C. Noyés, of New York City, of connsel), tor appellant. 

William C. Cammann, of New York City (Henry W. Taft and 
George Coggill, both of New York City, of connsel), for appellee. 

Before WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

PER CURIAM. [5] The petitioner relies npon the foUowing sen- 
tence in our opinion as showing that Roe was a creditor of the bank- 
rupts and as such received a préférence : 

"Tlierefore as lietw(H>ii the défendant and the hjDikrupts ail tlieir loans 
froni the banks uiay be treated as one indebtedness, as to which the défend- 
ant was thelr surety to tlie banks." 

This sentence would bave better expressed our thought if it had 
concluded thus : 

" * * ♦ As to whieh the defendant's securltics were thelr surety to the 
banks." 

There was no contract betwecn Roe and the banks at ail. They 
were entire strangers. He was not their surety, and they could not 
hâve coUected anything from him, nor could he dérive anything from 
them by way of subrogation. The banks as secured creditors could 
hâve proved under section 57e (Act July 1, 1898, c. 541, 30 Stat. 560 
[Comp. St. 1913, § 9641]) the amount of their daims over the value 
pf the securities they held, whereas Roe could hâve proved the whole 
value of his securities, if not returned to him. Even if he had such 
a provable claim, he was not obliged to prove it, but could, as we 
hâve heretofore held, hâve reclaimed his securities specifically. As 
bctween the bankrupts and Roe his securities are to be regarded as 
their surety to the banks, in the sensé that their securities should be 
exhausted in paying the banks before his are resorted to. If ail of 
Roe's securities had been in one loan, which was sufficiently secured 
by the bankrupt's securities, there would hâve been no wrong done 
if the bankrupts had obtained them from the banks and handed them 
over to him. Because there were no other securities pledged to the 
banks than those belonging to the bankrupts and to Roe, we were 
able to treat the bankrupts' whole indebtedness to the banks as single 
and to be wholly paid out of their securities Therefore there was 
no préférence to Roe as a creditor when the securities were redis- 
tributed, so as to leave his in a situation to be last resorted to. 

The pétition for a rehearing is denied. 
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UNITED STATES v. INMAN-POULSEN LUMBER CO. 
(Circuit Court of Appeals, Nlnth Circuit ' May 1, 1916.) 

No. 26S7. 
Public Lands (@=388(2) — Railroad Géant — Bffect op Relinquishment— > 

ElGIIÏ TO RECOVEB for TIMBE8 Unlawftjllt Removbd. 

Act July 1, 1898, c. 546, 30 Stat. 597, 620, provided that lands witliin 
the grant to the Northern Pacific Railroad Company, whlch had been 
dlsposed of by the United States or occupled by settlers, might be relin- 
quished to the United States, and other lands selected in lieu thereof, and 
that on such rellnqulshment "such tracts shall be treated under the laws 
• * * in the same manner as if no rights thereto had ever vested in 
the railroad grantee." Held, that the elïect of such rellnqulshment of 
patented or unpatented lands was to revest title in the United States as 
of the tlme of the grant, or at latest as of the tlme of acceptance of the 
act by the railroad company, and to restore to the United States ail righta 
incident to the ownership of the land, includlng the right to pursue any 
remedy for injury to the land, or ifor timber removed therefrom, as 
against any person other than the railroad company or persons holding 
uuder it. 

[Ed. Note. — For other cases, see Public Lands, Cent Dig. § 26T; Dec. 
Dlg. ®=>S8(2).] 

In Error to the District Court of the United States for the District 
of Oregon; R. S. Bean, Judge. 

Action at law by the United States against the Inman-Poulsen Lum- 
ber Company. Judgment for défendant (211 Fed. 679), and the United 
States brings error. Reversed. 

The United States brings its writ of error to review the judgment of the 
court belovv in sustainlng a deniurrer and dismisslng the coniplalnt in an 
action brought to recover the value of timber eut upon land of the United 
States. The complaint alleged in substance that the land at ail the tlmes re- 
ferred to in the complaint was, and still is, public land of the United States ; 
that it became vested in the Northern Pacifie Railroad Company by virtue 
of the grant of Congress to that corporation of July 2, 1864, and by the 
definlte location of the road on Septeniber 22, 1882, and tliat a patent issued 
therefor to the railroad company on May 24, 1895; that in the Act of Con- 
gress of July 1, 1S98, c. 546, 30 Stat. 597, it was provided that certain lands 
within the grant, which prlor to January 1, 1898, had been disposed of by the 
United States or occupled by settlers, as provided In the act, mlght be relin- 
guislied by the railroad company to the United States, and other lands taken 
in Heu thereof; that in accordance wlth that act the railroad company re- 
liiiquished the said land in controversy to the United States, the land having 
been listed for rellnqulshment by the Secretary of the Interior on May 2, 1905 ; 
that on August 5, 1907, tlie railroad company deeded said land to the United 
States, and the conveyanee was accepted January 3, 1908; that by reason 
of the foregoing faets and the provisions of the act that ail rlght, title, and in- 
terest of the railroad company In any lands rellnquished under the act shall re- 
vert to the United States, "and such tract shall be treated under the laws there- 
of in the .same manner as If no rlght thereto had ever vested in the said rail- 
road grantee," the said land became and now is public land of the United 
States, for ail intents and purposes In the complaint set forth; that on Janu- 
ary 28, 1908, the homestead application of one Stanley on said land was ac- 
cepted by the otilcers of the General Land OSlce by virtue of his claim of 
settlement thereon from and after the year 1891, for which he had made and 
flled a homestead application on December 30, 1896; that on April 6, 1908, 
said Stanley rellnquished his homestead entry to the United States; that 

^=}For othec cases see same toplc & KEY-NUMBER In ail Key-Numbered Digeats & Indexas 
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while lie was in the occupation of said land'as a homestead settler, In the 
years 1900, 1901, 1902, and 1903, Stanley, witli otliers, wrongfuUy and un- 
lawfully eut and removed from his said homestead 1,100,000 feet of timber 
for sale and spéculation,- and not in the course of clearing and improvlng the 
land, which timber they wrongfuUy and unlawfuUy sold and delivered to the 
défendant in error ; that the land lias never beeu cleared, cultivated, or ini- 
proved, and was not intended to be cleared, cultivated, or improved by said 
Stanley; that said timber was so eut and removed without the knowledse, 
consent, or permission of the railroad conipany or of the United States. Tbe 
complaint allèges demand iipon the défendant in error for the payment of 
.$5,500, the value of said timber. The demurrer of the défendant in error to 
the complaint, on the ground that it failed to state facts sufficient to con- 
stitute a cause of action, was sustained by the court, and a judgment was 
tliereafter entered dismissing the action. 

Clarence L. Reames, U. S. Atty., and John J. Beckman, Asst. U. S. 
Atty., both of Portland, Or. 

Cake & Cake, of Portland, Or., for défendant in error. 
Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
défendant in error contends that the United States has no cause of ac- 
tion to recover the value of the timber, for the reason that at the time 
when the timber was eut and removed from the land the title to both 
the land and the timber was vested in the railroad company. If the 
contention is correct, we hâve hère a case in which a wrong has been 
committed for which there is no remedy, for the railroad company, 
having accepted the provisions of the act of 1898, and having relin- 
quished the land and accepted other land in lieu thereof, can show no 
damage to itself on account of the unlawful cutting and removal of 
the timber. 

From the allégations of the complaint it would appear that the chief 
value of the land was the timber standing thereon, and that while 
Stanley entered it ostensibly as a homestead, he entered it in fact for 
the purpose of cutting and removing the timber, which was sold to 
the défendant in error. The complaint allèges that this was donc after 
the land had been patented to the railroad company, but that it was 
done without that company's knowledge or consent. It is clear that 
Stanley claimed no right under the railroad company's title. His claim 
was in opposition to that title. He eut and removed the timber, rely- 
ing solely upon his right to do so as a homestead settler. 

The right of the plaintifï in error to recover in the présent case dé- 
pends upon the act of 1898, and particularly upon that portion there- 
of which provides that, upon the delivery to the railroad of a list of 
the several tracts claimed by settlers or purchasers, ail right, title, and 
interest of the railroad which it "may relinquish hereunder shall re- 
vert to the United States, and such tracts shall be treated under the 
laws thereof in the same manner as if no rights thereto had ever 
vested in the said railroad grantee." We are of the opinion that it is 
the meaning and purpose of the act to revest title in the United' States 
as of the time of the grant to the railroad company, or at the latest 
as of the time of the acceptance by the railroad company of the act of 
1898, and to restore to the United States ail rights incident to the 
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owiiership of such land, and, as included therein, the right to pursue 
any remedy for injury to the land, or for the timber removed there- 
from, as against any person other than the railroad grantee, or per- 
sons holding under it. Stanley was not in privity with the railroad 
Company. He claimed the land at ail times under the homestead laws 
of the United States. The effect of the act is to reinvest the United 
States with the ownership of the land which he claimed, with ail the 
rights at least that would hâve attached, had the land been deeded to 
the United States in 1898, immediately upon the acceptance of the 
terms of the act. 

And such we think is the meaning of the décision in Humbird v. 
Avery, 195 U. S. 480, 25 Sup. Ct. 123, 49 L. Ed. 286, in which the 
court discussed the nature and purpose of the act of July 1, 1898, 
and held that it embraced ail lands granted to the railroad company, 
whether patented or not, which had been settled upon or claimed in 
good faith by qualified settlers under color of title or claim of right 
under any law of the United States or ruling of the Interior Depart- 
ment. The court further held that the railroad company, after having 
accepted the provisions of the act, could do no act to afïect the title to 
the lands which it held under the conditions specified in the act, and 
that ail those lands became subject to the power conferred upon the 
Land Department by that act. The décision is necessarily based on 
the récognition of a right in the United States in the lands from and 
after the railroad company's acceptance of the terms of the act, and 
its meaning is that after that date the railroad company could not sell 
the land from which the timber in controversy hère was removed, nor 
could it destroy, or give authority to others to destroy, the value of 
that land, which consisted in the timber thereon. 

The case is différent from United States v. Loughrey, 172 U. S. 206, 
19 Sup. Ct. 153, 43 L. Ed. 420, cited by the défendant in error. In 
that case the United States had granted lands in fee to the state of 
Michigan on the condition subséquent that, if the railroad should not 
be completed within 10 years, the unsold lands should revert to the 
United States. It was held that after the forf eiture and reversion the 
United States could not maintain an action for trespass against a per- 
son who had entered upon and eut and removed timber from the land 
during the time while the state held the title. The court said : 

"Whilst the timber was standing, it constituted a part of fhe realty ; being 
severed from the soil, its character was changed. It became personalty ; but 
its title was not afCected. It eontlnued, as previously, the property of the 
owner of the land, and could be pursued wherever it was carried." 

But in that case there was no exchange of lands, and the language 
of the act restoring the property to the United States contained no 
provision revesting the same in the same manner "as if no rights there- 
to had ever vested in the railroad grantee"; but it simply provided, 
"There is hereby f orfeited to the United States, and the United States 
may résume title," etc. To résume title under such an act is to take 
it again as of the date of the forf eiture. In the case at bar, although 
in the original grant there was no provision that the United States 
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should again be vested with the property in the manner ultimately ac- 
complished by the act of 1898, the acceptance of the terms of that act 
by the railroad company subjected it to ail the provisions of the act 
with the same effect as if those provisions had been incorporated in 
the original grant. Stanley was in no position to question the provi- 
sions of the act, for he never recognized any right in the railroad com- 
pany. 

The United States having acquired by the railroad's acceptance of 
the act an inchoate right which subseqnently became merged in the 
légal title, justice recjuires that the relinquishment to the United States 
be held to relate to the date of the acceptance. The doctrine of rela- 
tion is defined in Gibson v. Chouteau, 13 Wall. 92, 100, 20 L. Ed. 534, 
as f ollows : 

"By the doctrine of relation is meant that principle by wliich an act doue 
at one time is considered by a fiction of law to hâve beoii done at soine 
antécédent perlod. It is usually applied vvliere se^'eral proceedinss are esscn- 
tial to complète a partlcular transaction, siieh as a conveyance or deed. The 
last proceedlng which consnmmates the conveyance is held for certain pur- 
poses to take efCect by relation as of the day when the first proeeeding was 
had." 

That doctrine was applied in Knapp v. Alexander Co., 237 U. S. 
162, 35 Sup. Ct. 515, 59 L. Ed. 894, a case in which, at the time whcn 
the timber was eut, the plaintiiï had neither the possession nor the 
right of possession of the land, and had done no more than to file a 
homestead entry. The court held that the title long afterwards given 
him by his patent related back to the fding of the entry, and that at 
the time when the timber was eut he had an inchoate title upon which 
he could thereafter bring an action for the value of the timber eut. 
So in Peyton v. Desmond, 129 Fed. 1, 63 C. C. A. 651, a case before 
the Circuit Court of Appeals for the Eighth Circuit, it was shown that 
Desmond, the plaintiff, made a homestead settlement in 1890, and 8 
years later received patent for the land. One Judd also settled on the 
land at the same time with Desmond, and upon adverse proceedings 
it was at first rulcd that Judd was entitled to the homestead. In 1893 
Judd commuted his entry and obtained a certificate of title. A further 
contest résultée! in a final décision in favor of Desmond. The question 
presented by the case was whether the défendant, to whom Judd had 
conveyed his interest in 1893, and who in 1893 and 1894 had eut the 
timber from the land, the légal title to which then still remained in 
the United States, could be required to answer to the plaintiff in trover 
for the timber so eut and removed. The court answercd the question 
in the affirmative, and said: 

"From what hns bccn said, it is clear that the défendants are liablo to the 
plaintiff or to the United States for the conversion of the timber, and that 
their only lawful concem is that tliey be made to respond only to the rightfnl 
claimant." 

And the court held that the plaintiff's title under the patent related 
back to a time anterior to the cutting of the timber, notwithstanding 
that at the time when the timber was eut the plaintiff's right was sub- 
ject to the power of Congress to tcrminate the same. Anoîhcr case 
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illustrating the application of the doctrine of relation is United States 
V. Anderson, 194 U. S. 394, 24 Sup. Ct. 716, 48 L. Ed. 1035. 

To hold the défendant in error herein liable by relation upon the 
facts alléged in the complaint is not to create by relation a liability 
which otherwise wovild not exist. There can be no question but that 
the acts of Stanley and the défendant in error created at the time when 
they were done a liability, certainly to the railroad company, if not 
to the United States. So far as the complaint states the facts, no rights 
of innocent third person will be impaired by the application of the 
doctrine of relation, nor will its application resuit in injustice to any 
one. 

The judgment is reversed, and the cause is remanded for further 
proceedings. 



INTERNATIONAL SILVER CO. et al. y. NEW YORK JEWELRY CO. et al. 

In re NEW YORK JEWEERY CO. 

(Circuit Court of Appeals, Sixth Circuit. June 30, lOlG.) 

No 2819. 

1. BaNKEL'PTCY iS=:384 rROCEEDINOS — INVOI.UKTARY PETITION. 

Wliere an involuntary pétition Avas filed \\itliin tour niontlis after tlie 
act of banlvruiitey was coimuitted. the pétition, wliicli alleged a prêter- 
ential -transfer in tlie lansuage of tlie statute, omittin;; only tlie infor- 
mation necessary to enable tl)e banl^rupt to meet the c-liarge, niay, not- 
witlistandiiis a snbseïiueiit adjudication in banl^;ruptcy on a voluntary 
pétition and tlie passaî,'e of uiore thnn four months siuce the trnnsfer, be 
aniended with the consent of the bankruijt so as to propei'ly charge a pref- 
erentlal transf<îr. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 126-129; 
Dec. Dig. <Sp:oS-i.J 

2. Bankrtiptcy (S=^S4 — Pétition — Amexdment. 

That an application to amend au involuntary pétition in banliruptcy 
was not in writing does not deprive the court of jurisdictiou, whei-e no- 
tice was waived by the express writtcn cousent of the bankrupt to the 
auiendment. 

[VA. Note.— I""or other cases, see Bankruptcy. Cent. Dig. §§ 120-129; 
Dec. Dig. C=3S4.] 

S. BANKKIJPTCy C^^M — PETITION AMENDAIENT— VeIUFICATION. 

Thongh an aaiciiànient to an involuntary iietition in bankruptcy was 
not vei-iiied as required by General Order in Bankruptcy No. 11 (18 Hup. 
Ct. v), yet wheve tlio order allowing the amenduiout stated that it was 
made accordiugly on the face of the pétition, it is witJiin the power of 
the court to allow subsefxuent vérification, and the order cannot be at- 
tacked on tlint ground. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig §§ 128-129; 
Dec. Dig. <£=>S4.J 

4, Bankruptcy ©=41 — Proceedings — Involuntary Pétition. 

The mère pendency of an involuntary pétition in bankruptcy does not 
deprive the court of jurisdictiou to eutertain a voluntary pétition and 
adjudicate thereunder. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 40; Dec. Dig. 
<S=»41.] 

(g=3For other cases see same topic & KEY-NU.MBER in aU Key-Numbered Uigests & Ijidexea 
233 F.— GO 
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5. Baxkruptcy (S=84 — Pétition — A^rENDMENT — Allowance. 

Aîter creditors liad filed an involuiitary pétition averring a preferentlal 
transfer by the bankrupt, tlie baiikrupt, more tluin four months after tlie 
date of tlie transfer, flled an involuntary pétition and was adjudieated 
a banlîrupt tliereunder. A refnsal to allow tlie petitlonlng creditors to 
amend would defeat tlieir rights to set aslde the transfer, It havlng oc- 
curred more than four months before the flling of the voluntar.y pétition. 
Held that, where the transfer was alleged in the words of the statute, 
and the pétition was defective only In tliat It failed to contain iutonua- 
tlon necessary to enable the bankrupt to meet the charge, an amendment 
to the involuntary pétition, whlch will préserve the rights of the credi- 
tors, should, upon the case presented, hâve been allowed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 126-129; 
Dec. Dig. «S^Sé.] 

0. Bankbuptcy <S=>51 — Adjudication — ^Effect cf. 

In such case, the adjudication under the involuntary pétition need not 
be set aside; but the order of adjudication should be amended, so as to 
préserve the rights of creditors as against the alleged preferentlal trans- 
fer, and the proceedlngs may be consolidated. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 49 ; Dec. Dig. 

<©=551.] 

7. Bankbuptct <s=3363— Creditors — Rights of. 

In such case, the fact that the petitioning creditors upon the adjudi- 
cation on the voluntary pétition flled their claims with the référée and 
a trustée was elected does not estop them from asserting their rights to 
attack the transfer. 

[Ed. Xote. — For other cases, see Bankruptcy, Cent. Dig. §§ 550-554; 
Dec. Dig. <©=>363.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of Tennessee, in Bankruptcy ; 
John E. McCall, Judge. 

In the matter of the bankruptcy of the New York Jewelry Com- 
pany. On motion of the National City Bank of Memphis, an order 
granting leave to the International Silver Company and two others to 
amend their involuntary pétition in bankruptcy was dismissed, and the 
pétition referred to the référée and consolidated with the voluntary 
bankruptcy proceedings, and the petitioning creditors pétition to re- 
vise. Order reversed in part, and cause remanded, with directions. 

Auvergne Williams, of Memphis, Tenn., for petitioners. 
W. W. Swift and Charles W. Anderson, both of Memphis, Tenn 
for respondents. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

KNAPPEN, Circuit Judge. The New York Jewelry Company is a 
Tennessee corporation, lately doing business at Memphis. On Novem- 
ber 27, 1914, the three petitioners, who are creditors of the Jewelry 
Company, filed in the District Court below a pétition asking that the 
Jewelry Company be adjudged bankrupt; the act of bankruptcy 
charged (so far as material hère) being the transfer on or about an 
unnamed date in August, 1914, while insolvent, of portions of its 
property to one or more of its creditors with intent to prefer such 
creditors. 

ÊcaFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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The Jewelry Company demurred to the pétition on the grounds, 
hère material; (1) That the allégation charging the act of bankruptcy 
in question is insufficient in law, in failing to state "time, place, per- 
sons or circumstances or sufficient facts upon which to base proof of an 
act of bankruptcy" ; and (2) that the pétition fails to show the busi- 
ness in which the Jewelry Company is engaged, and whether such as 
to make it subject to the Bankruptcy Act. The demurrer amounted in 
légal effect to a motion to dismiss. 

On March 15, 1915, after the submission of and before action on 
the demurrer, the Jewelry Company filed a voluntary pétition, adjudi- 
cation was at once made thereon and the matter referred to a référée, 
without notice to petitioning creditors. On April 5th foUowing the 
attorneys for petitioning creditors and the bankrupt approved a draft 
of an order which was filed in the involuntary proceeding, allowing 
amendment of the pétition: (a) By alleging the transfer by the Jew- 
elry Company, while insolvent, on September 27, 1914, of certain of 
its assets amounting in value to more than $2,500 to the respondent 
National City Bank, with intent to pref er the bank as a créditer ; and 
(b) by stating the bankrupt's business. The amendment was allowed 
in open court. It was not entered for the reason that the attorney of 
the bank notifîed the clerk that he objected to its entry. 

On May 11, 1915, the bank filed a motion to set aside the order 
granting leave to amend the pétition for involuntary bankruptcy and 
to dismiss the original pétition upon the demurrer, for the reasons : 
(a) That no formai application for leave to amend was made, as re- 
quired by General Order No. 11 ; (b) that the act of bankruptcy in 
question was not charged in the original pétition, and occurred more 
than four months before amendment was asked for; and (c) that it 
was error to permit amendment after filing of the voluntary pétition, 
the adjudication thereon and proceedings thereunder. 

On june 12, 1915, the petitioning creditors moved to vacate the ad- 
judication on the voluntary pétition, alleging, among other things, that 
the bank received preferential payment to the extent of $6,000 within 
four months of the filing of the pétition for involuntary bankruptcy,. 
and with full knowledge of the Jewelry Company's insolvency; and 
that the interests of creditors demand that adjudication be had on the 
involuntary pétition, because the voluntary pétition was not fîled 
within four months before the alleged préférence was given. The 
bank answered, admitting its receipt, at its request, from the Jewelry 
Company on September 22, 1914, of additional collatéral to the face 
amount of $4,200 as security for a pre-existing indebtedness of more 
than $5,000 from the Jewelry Company, denying, however, any knowl- 
edge of the latter's insolvency or that the security was preferential. 
On June 22, 1915, upon hearing of the respective pétitions of the bank 
and the petitioning creditors, the order granting leave to amend the 
original pétition in the involuntary proceeding was set aside, the cred- 
itors' pétition of June 12th dismissed, and the cause referred to the 
référée (without amendment of the original involuntary pétition and 
without adjudication thereunder), to be Consolidated with the volun- 
tary proceeding "under which pétition the administration of bank- 
rupt's estate shall proceed." 
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The méat of the situation is this : If the order coniplaîned of stands, 
and the pétition in involuntary bankruptcy is finally disallowed, ail 
opportunity to inquire into the alleged préférence to the bank is for- 
ever gone, for the voluntary pétition was filed more than four months 
after the giving of the alleged préférence; on the other hand, if the 
amendment of the pétition in involuntary bankruptcy is allowed, and 
adjudication is had thereunder, opportunity for such inquiry remains. 
It is presumable from the record that the voluntary pétition was filed 
at the bank's instance and in its sole interest. The contest below and 
hère was and is entirely between the petitioning creditors and the bank; 
the latter alone has answered and défends against the pétition for re- 
vision. 

The controliing questions are: (1) Whether the court had jurisdic- 
tion to permit amendment of the pétition in the involuntary proceed- 
ing more than four months after the alleged pref erential transf er ; and, 
if so (2), whether the amendment should hâve been allowed and the 
case proceeded with under that pétition. 

[1] We entertain no doubt on the question of jurisdiction. The 
court had jurisdiction of the subject-matter and of the parties. The 
pétition alleged a preferential transfer in the language of the statute, 
omitting only the information necessary to enable the bankrupt to 
meet the charge. The bankrupt consented to the amendment, thus re- 
moving the objection of lack of notice to the one directly concerned 
therevi'ith. While the act of bankruptcy occurred more than four 
months previous to the amendment, it was within four months of the 
fihng of the original pétition. Jurisdiction thus existed. In re Shoe- 
smith (C. C. A. 7) 135 Fed. 684, 688, 68 C. C. A. 322; In re Plymouth 
Cordage Co. (C. C. A. 8) 135 Fed. 1000, 68 C. C. A. 434; Hark v. 
Allen (C. C. A. 3) 146 Fed. 665, 77 C. C. A. 91 ; In re Brown Corn. 
Car Co. (C. C. A. 7) 227 Fed. 387, 142 C. C. A. 83 ; 1 Loveland on 
Bankruptcy (4th Ed.) pp. 419-426. The amendment showing thaï 
the alleged bankrupt was subject to the act was also within the court's 
jurisdiction. Armstrong v. Fernandez, 208 U. S. 324, 28 Sup. Ct. 
419, 52 L. Ed. 514; Ryan v. Hendricks (C. C. A. 7) 166 Fed. 94, 92 
C. C. A. 78; Dodge v. Kenwood Ice Co. (C. C. A. 8) 204 Fed. 577, 123 
C. C. A. 103. 

[2, 3] The fact that the application to amend was not in writing did 
not aflfect jurisdiction to act. Notice was waived by express written 
consent to the amendment. While the amendment does not affirma- 
tively appear to bave been verified, as required by General Order in 
Bankruptcy No. 11 (18 Sup. Ct. v) — the order stated that "said amend- 
ment was made accordingly on the face of the bill," meaning, of course, 
the pétition— it was within the power of the court to permit vérifica- 
tion later. Millan v. Exchange Bank (C. C. A. 4) 183 Fed. 753, 106 C. 
C. A. 327. 

[4, 5] The exercise of the jurisdiction to amend was of course 
within the sound discrétion of the court, having in mind the interests 
of creditors. While the mère pendency of the involuntary pétition did 
not take away jurisdiction to entertain the voluntary pétition and to 
adjudicate thereunder, the duty arose to choose the course for the best 



INTERNATIONAL SILVER CO. V. NEW YORK JEVfELKY CO. 949 

interests of creditors. In many cases such interests are best sub- 
served by adjudicating upon a voluntary pétition, thus saving delay, 
litigation and expansé in procuring an adjudication; but notice of the 
filing of the voluntary pétition should hâve been given to the peti- 
tioning creditors, and opportunity thus afforded to détermine the 
course most likely to conserve the interests of the estate. The fact, 
however, that adjudication was made under the voluntary pétition did 
not preclude jurisdiction to protect the rights of creditors under the 
involuntary pétition. The record does not make it clear whether the 
action of June 26th, under review, was taken upon a considération of 
the merits, or because of a supposed lack of jurisdiction to grant pe- 
titioners the relief asked. If upon the merits, we think that on the 
record hère presented discrétion was improvidently exercised. 

[6] But this conclusion does not necessarily require the setting aside 
of the adjudication already had. It is still within the power of the 
court to préserve the rights of creditors as against the alleged pref- 
erential transfer by amending the order of adjudication so as to make 
it vv'ithout préjudice to the rights of creditors gained by the filing of 
the involuntary pétition, and by permitting petitioners to hâve action 
on their pétition if found necessary to protect rights which would be 
lost under the adjudication on the voluntary pétition alone ; and while 
it was entirely proper to consolidate the voluntary and involuntary pro- 
ceedings, relief under the involuntary pétition is, at the least, doubt- 
ful without the amendment asked. We cite several décisions which 
we think support the views we hâve expressed. In re Dwyer (D. C") 
112 Fcd. 777 (opinion by Judge Amidon); In re Stegar (D. C.) 113 
Fed. 978 (opinion by Judge Jones) ; In re New Chattanooga Hard- 
ware Co. (D. C.) 190 Fed. 241 (opinion by Tudge Sanford) ; In re 
Lachenmaier (C. C. A. 7) 203 Fed. 32, 121 C. C. A. 368. 

[7] We may add that we think it clear that petitioners are not, by 
the iiling of their claims before the référée, or by the élection of a 
trustée, estopped from obtaining relief. 

The order appealed from will be reversed so far as it sets aside the 
order of amendment in question, and so far as it dénies petitioners an 
adjudication as to the act of bankruptcy in question under the invol- 
untary pétition : and the record is remanded to the district court with 
directions to take such action in the premises as may appear for the 
best interests of the estate, not inconsistent with this opinion. 
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GRAND TRUNK RY. CO. OF CANADA v. KNAPP. 

(Circuit Court of Appeals, Sixth Circuit. June ao, 1016.) 

No. 2774. 

1. CoMMEBCE <S= 27— "Interstate Commeece" — ^Wiiat Oonstitctes. 

A carpenter, riding on a train which carrled tlie equipment for repair 
of a bridge used by railroad company in Interstate commerce, Is, wliere 
the repairs were to be made by him, engaged in "interstate commerce." 

[Ed. Note. — For othcr cases, see Commerce, Cent, Dig. § 25 ; Dec. Dig. 
0=:»27. 

For other définitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce.] 

2. Masteb and Sebvant ©s^SKî — Injuries to Servant — Fedekal Employ- 

EHS' Liability Act. 

Recovery by an injured servant imder the Mlchigau Worlimen's Com- 
pensation Act (Pub. Acts Ex. Sess. 1912, No. 10) does not dépend on the 
master's négligence. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. ig=5348.] 

3. CoMMEBCE ©=»S — Exclusive Power — Injuries to Servant — Workmen's 

Compensation Act— Fédéral Employers' Liability Act. 

PlaintiŒ, a bridge carpenter, wlio was a membcr of a crew of a work 
train, was injured while on the way to repair a railroad bridge used 
both in Intra and inter state commerce. The fédéral Employers' Liability 
Act (Act April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1913, §§ 8657-8665]) 
govems actions by employés of railroad companies injured tlirough 
the négligence of the master while engaged in interstate commerce. The 
Michigan Workmen's Compensation Act, providing for compensation tO' 
employés injured regardless of the employer'» négligence, conclusively 
imputes knowledge of the employer's élection to corne under the act to 
the employé, and part 6, § 4, déclares that the provisions of the act shall 
apply to employers and workmea engaged in intrastate commerce, also 
to those engaged in interstate or foreign commerce for whom a rule of 
liability or method of compensation has been or may be established by 
the Congress of the United States only to the extent that their mutuat 
connection with intrastate work may be and shall be clearly separable and 
disinguishable from interstate or foreign commerce, but that any such 
employer and any of his workmen working only in the state may, sub- 
ject to the approval of the Industrial Accident Board, accept and be- 
come bound by the provisions of the act with the same force and 
efEect as provided for other employers and workmen. The railroad com- 
pany, which was engaged in both intra and inter state commerce, flled an 
élection to come within the act, but plaintiff did not accept the act. 
Held, that as the injuries received by plaintiff resulted from the rail- 
road company's négligence, and as the fédéral Employers' Liability Act 
is exclusive in so far as it applles, Congress having jurisdiction over in- 
terstate commerce, recovery by plaintiff must be based on the fédéral 
act, and not on the Michigan Workmen's Compensation Act, for as ta 
such injuries the latter act was inapplicable. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 5; Dec. Dig. 
<S=8.] 

4. Masteb and Servant i®=358 — Injuries to Servant — Workmen's Com- 

pensation — AOCBPTANCE or ACT. 

In such case, the fact that the défendant railroad company paid de- 
fendant's hospital and doctor's bills during the first three weeks after the 
injury, as required by the Michigan Workmen's Compensation Act, does 
not, there having been no assent on the part of plaintllï that such pay- 

©ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ment was in complianee with the aet, establish plaintifE's aceeptance of 
the act, excluding action under the fédéral Employers' Liability Act. 
[Ed. Note. — For otlier cases, see Master and Servant, Dec. Dig. i©=»358.] 

5. Ai'PEAi, AND Ekror <S=>932(1) — Prescmptions — Recovery — Diminution. 

Wliere the master, who pald some of the hospital and médical expenses 
of an Injured servant, made no re<iue.st that the award of damages be 
diminlshed on that ground, the award will not be disturbed on appeal, 
for it wlU be presumed that it was so diminlshed. 

[Ed. Xote. — For other cases, see Appeal and Error, Cent. Dig. § 3782; 
Dec. Dig. ®=>932(1).] 

In Error to the District Court of the United States for the Western 
District of Michigan; Clarence W. Sessions, Judge. 

Action by Albert E. Knapp against the Grand Trunk Railway Com- 
pany of Canada. There was a judgment for plaintiff, and défendant 
brings error. Affirmed. 

H. R. Martin, of Détroit, Mich., for plaintifï in error. 

S. A. Anderson, of St. Paul, Minn., for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

KNAPPEN, Circuit Judge. Défendant is a railway carrier en- 
gaged in Interstate and intrastate commerce. Plaintiff was employed 
by défendant as a bridge carpenter; while such employé, and while 
as such a member of a crew in charge of a work train, on which was 
a pile driver, service water tank, etc., on the way to repair defend- 
ant's railway bridge used by défendant for the passage thereover of 
trains both in interstate and intrastate commerce, plaintifï, without 
négligence on his part, received serious injuries through a coUision 
(occasioned by defendant's négligence) between defendant's freight 
train and the train on which plaintiff was riding. Plaintiff recovered 
verdict and judgment in a suit for such négligent injuries, under the 
fédéral Employers' Liability Act. Act April 22, 1908, c. 149, 35 Stat. 
65, amended April 5, 1910 (36 Stat. 291, c. 143 [Comp. St. 1913, §§ 
8657-8665]). 

But two questions are presented : First, whether plaintiff was at the 
time of the accident employed in interstate commerce; and, second, 
whether the fédéral Employers' Liability Act supersedes, as to plain- 
tiff's right of action, the Michigan Workmen's Compensation Act (Act 
No. 10, P. A. Mich. Ex. Sess. 1912). 

[ 1 ] We hâve no doubt that plaintiff was at the time of the accident 
employed in interstate commerce, within the meaning of the fédéral 
Employers' Liability Act. The case is ruled by Pedersen v. D., L. 
& W. R. R, Co., 229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125, Ann. 
Cas. 1914C, 153, unless distinguished by the fact that plaintiff in the 
instant case was riding upon a train which carried also the equipment 
for the repair, while in the Pedersen Case the employé was walking 
and carrying his own repair equipment. We cannot think this différ- 
ence important. The case is not brought within III. Central R. R. 
Co. v. Behrens, 233 U. S. 473, 34 Sup. Ct. 646, 58 L. Ed. 1051, Ann. 

jgssFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Cas. 1914C, 163. See, also, N. Y. Central R. R. Co. v. Carr, 238 U. S. 
260, 35 Sup. Ct. 780, 59 L. Ed. 1298, and P., C, C. & St. L. R. Co, 
V. Glinn (C. C. A. 6) 219 Fed. 148, 135 C. C. A. 46. 

[2, 3] The Michigan act, with certain exceptions hereafter stated so 
far as important, applies to ail persons, firms and corporations (includ- 
ing public service corporations) who elect to become subject to its pro- 
visions, such élection to be effected by filing with the Jndustrial Acci- 
dent Board a written statement of the acceptance of tlie act and the 
adoption of one of several methods provided for the payment of com- 
pensation. By failing to come under the act the employer is deprived 
of the défenses of contributory négligence, unless willful, négligence 
of fellow servants and assumption of the risk. Knowledge of the 
employer's élection to come under the act is conclusively imputed to 
the employé, and the latter is conclusively presumed to bave consented 
to come under the act unless he gives written notice to the contrary. 
Compensation Act, pt. 1, § 8, and pt. 3, § 4; Mackin v. Detroit-Timkin 
Axle Co. (Mich.) 153 N. W. 49. 

Recovery does not dépend upon, and is not affected by, the em- 
])loyer's négligence. Andrejwski v. Wolverine Coal Co., 182 Mich. 
298, 302, 148 N. W. 684. The statute is based on the theory that Per- 
sonal înjilry losses in industrial pursuits are properly chargeable to 
the business as a part of the cost of production. Compensation for 
injuries causing death takes the form of a payment of one-half the 
employé's weekly wages for a certain number of weeks, subject to a 
maximum and minimum, as respects both wages and aggregate re- 
covery. Compensation for injuries not resulting in death is on the 
same gênerai basis as for fatal injuries, the period for which com- 
pensation is paid being made to dépend upon tire nature and extent of 
the injury. The procédure to recover is by filing claim with the In- 
dustrial Accident Board and arbitration in case of disagreement be- 
tween employer and employé, with a right of review by tlie Accident 
Board of the arbitrator's findings, the action of the Board being final 
exccpt tîiat the Suprême Court may review questions of law involved. 
Final judgment in a court of record may be entered, as of course, upon 
a final award. 

By section 4, part 6, of the act, its provisions are made to apply to 
employers and workmen engaged in intrastate commerce, but not to 
those engaged in interstate commerce, "for whom a rule of liability or 
melhod of comncnsation has been or may be established by the Con- 
gress of the United States," except to the extent that "their mutual 
connection with intrastate work may and shall be clearly separable 
and distinguisb.able from interstate or foreign commerce." There is 
also provision for express and voluntary acceptance of the act by "any 
such employer and any of his workmen working only in this state," 
if donc with the approval of the Industrial Accident Board. The sec- 
tion is printed in f ull in the margin.^ 

1 ">Seo. 4. Th(! pi-dvisioiis of this act shall apply to employers and -work- 
men eiisii.atxl iii intrastate commerce, and also to tliose enjraiîed in inter- 
state <ir foroijni comniei'ce, for whora a rnle of liabiiity or metbort of com- 
pensation has been or may be established by the Cougress of the UnltGjj^ 
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The défendant, previous to the accident, filed its élection to corne 
under the act. The plaintifï has never accepted it, unless his accept- 
ance is conclusively presumed by his failure, previous to the accident, 
to give written notice of his nonassent. 

Défendant being an interstate carrier by railroad and plaintiff hav- 
ing been employed in interstate comnierce when his injuries occurred, 
the fédéral Kmployers' Liability Act unquestionably prescribes a rem- 
edy. The jurisdiction of Congress over interstate commerce, and 
thus over remédies against employers therein for injuries sustained 
by employés while engaged in such commerce, is paramount; and so 
far as Congress has occupied the field of such liability, its jurisdiction 
is exclusive. Second Employers' Liability Cases, 233 U. S. 1, 55, 32 
Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44; Mich. Cent. R. R. 
Co. V. Yreeland, 227 U. S. 59, 66, 33 Sup. Ct. 192, 57 L. Ed. 417, Ann. 
Cas. 1914C, 176; Seaboard Air Line R. R. Co. v. Horton, 233 U. S. 
492. 501, 34 Sup. Ct. 635, 58 L- Ed. 1062, L. R. A. 1915C, 1, Ann. Cas. 
1915B, 475. As expressed by Mr. Justice Lurton in the Vreeland 
Case: 

"By this act Cotiçress bas uiirlertnlcen to cover the subjoct of the liabilit.v 
of raiiroiul comijanies to their etni>lo.vt's while ensraged in interstate com- 
merce. This e.vertion of a power wliich is granted in express tenus must 
SHperswle ail legi^ilation over the same siilijeft liy the states. * * * It 
therefore follows that ia respect of state législation prescribiiig the liability 
of such carriers for injuries to their emplciyés whilei engaged in interstate 
commerce this act is paramount and exclusive." 

The défense that the employé was at the time of his injuries en- 
gaged in interstate transportation has been sustained as defeating 
recovery under state laws. Pecos, etc., Rv. Co. v. Rosenbloom, 240 
U. S. 439, 36 Sup. Ct. 390, 60 L. Ed. 730; C, E. & Q. Ry. Co. v. 
Harrington, 241 U. S. 177, 36 Sup. Ct. 517, 60 L. Ed. 941. 

The gênerai doctrine that the paramount jurisdiction of Congress 
when actually exercised, is exclusive, has been applied to a variety 
of subjects, including, among others, contracts between carrier and 
shipper in interstate commerce, Adams Express Co. v. Croninger, 226 
U. S. 491, ZZ Sup. Ct. 148, 57_L. Ed. 314, 44 L. R. A. (N. S.) 257; 
hours of service of employés in such commerce, No. Pacific R. R. 
Co. V. Washington, 222 U. S. 370, Z2 Sup. Ct. 160, 56 L. Ed. 237; 
Erie R. R. Co. v. New York, 233 U. S. 671, 34 Sup. Ct. 756, 58 L. 
Ed. 1149, 52 L. R. A. (N. S.) 266, Ann. Cas. 1915D, 138; safety 
appliances on cars engaged in interstate commerce, Southern Ry. Co. 
V. R. R. Commission of Indiana, 236 U. S. 439, 35 Sup. Ct. 304, 59 
L. Ed. 661 ; Texas & Pacific R. R. Co. v. Rigsby, 241 U. S. 33, 41, 36 
Sup. Ct. 482, 60 L. Ed. 874; Spokane & Inland Empire R. R. Co. v. 

State.s, only to the extent that thelr mutual connection with intrastate work 
niay and shall be clearly separable and distinguishable from Interstate or 
foreign commerce, except that any such employer and any of his workmen 
worUing only In this state, may, subject to the approval of the Industrial ac- 
cident board, and so far as not forbidden by any act of Congress, voluntarily 
accept and become bound by the provisions of this act in llke manner and 
with the same force and effect In ail respects as Is herelnbefore provided 
for other employers and their workmen." 
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Campbell, 241 U. S. 497, 36 Sup. Ct. 683, 60 h. Ed. 1125 (decided by the 
Suprême Court June 12, 1916), where, in an action upon the fédéral 
Employers' Liability Act and tlie fédéral Safety Appliance Act (Act 
March 2, 1893, c. 196, 27 Stat. 531 [Comp. St. 1913, § 8605]), it was 
said that the "employé's right to recover against his employer dépends 
upon acts of Congress, to which ail state législation affecting the sub- 
ject-matter must yield." There can be no doubt that the fédéral Em- 
ployers' Liability Act provides exclusive remedy for at least négligent 
injuries to employés of Interstate railroad carriers while actually en- 
gagea in interstate commerce. 

It is urged, however, that Congress has not entered the field of 
liability for nonne gligent injuries to employés in interstate commerce. 
It was said in the Horton Case (233 U. S. 501, 502, 34 Sup Ct. 635, 
58 L. Ed. 1062, L. R. A. 1915C, 1, Ann. Cas. 1915B, 475) that by 
the Employers' Liability Act "it was the intention of Congress to base 
the action upon négligence only, and to exclude responsibility of the 
carrier to its employés for defects and insufficiencies not attributable 
to négligence" (see, also, Gray v. Southern Ry. Co., 241 U. S. 333, 36 
Sup. Ct. 558, 60 L. Ed. 1030, decided May 22, 1916), and it is hère 
urged that as under the Michigan Workmen's Compensation Act 
recovery does not dépend upon, and is not affected by, the employer's 
négligence, that act, and the fédéral Employers' Liability Act are 
not in pari materia, and therefore the state act is not superseded by 
the fédéral act. It is of course true that, when the fédéral and state 
governments hâve jurisdiction in the same field, the state may legis- 
late upon subjects within that field until Congress shall occupy it 
(Reid v. Colorado, 187 U. S. 137, 23 Sup. Ct. 92, 47 L. Ed. 108; Asbell 
v. Kansas, 209 U. S. 251, 28 Sup. Ct. 485, 52 L. Ed. 778, 14 Ann. 
Cas. 1101; Savage v. Jones, 225 U. S. 501, 32 Sup. Ct. 715, 56 L. 
Ed. 1182); and had plaintiff proceeded under the state statute, the 
question whether that statute was altogether superseded by the féd- 
éral act might become material. The décisions involving that ques- 
tion are not entirely harmonious. In Staley v. 111. Central R. R. Co., 
268 m. 356, 109 N. E. 342, L. R. A. 1916A, 450, it was held, upon 
elaborate discussion, that the field covered by the fédéral Employers' 
Liability Act is the employer's liability to employés for injuries re- 
ceived by them while engaged in interstate transportation by rail, and 
that the fédéral act thus excludes ail other liability for such injuries 
(even though nonnegligent) imposed by either the common law or by 
statutes such as the Workmen's Compensation Act of Illinois, which 
belongs to the same gênerai class as the Michigan act. So in Smith v. 
Industrial Accident Commission, 26 Cal. App. 560, 147 Pac. 600, the 
state commission was held without jurisdiction to award compensation 
to an employé engaged in work directly related to interstate commerce. 

On the other hand, Hammill v. Penn. R. R. Co., 87 N. J. Law, 388, 
94 Atl. 313. Rounsaville v. Central R. R. Co., 87 N. J. Law, 371, 94 
Atl. 392, and Winfield v. N. Y. C, etc., R. R. Co., 216 N. Y. 284, 110 
N. E. 614, Ann. Cas. 1916A, 817 (followed in Moore v. Lehigh Val- 
ley R. R. Co., 169 App. Div. 177, 154 N. Y. Supp. 620), hold that 
under the Workmen's Compensation Acts of the states referred to^ 
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recovery not being based upon négligence, such acts were not super- 
seded by the fédéral Employers' Liability Act with respect to actions 
for nonnegligent injuries. In none of thèse cases, however, was it 
held, or even suggested, that the state act was not excluded by the 
fédéral act with respect to actions for négligent injuries. On the con- 
trary, it was expressly said in the Winfield Case that the portion of the 
State act "which aflfects accidentai injuries caused by négligence re- 
sulting to those engaged in interstate commerce, which are within the 
fédéral Employers' Liability Act, is as ineffective and inoperative as 
if it had not been enacted." In the instant case we are not called upon 
to décide whether the state act would apply had plaintiff's injury oc- 
curred without defendant's négligence. 

In the instant case recovery was and could hâve been had only for 
négligent injuries. Défendant contends that because the bridge plain- 
tiff was on his way to help repair was used in both interstate and 
intrastate commerce plaintiiï was, at the most, engaged in interstate 
commerce not "clearly separable and distinguishable from intrastate 
* * * commerce," and his employment was thus within the juris- 
diction declared by section 4, pt. 6, of the state act, and not within the 
field covered by the fédéral act. This contention may be briefly an- 
swered : 

We think it clear not only that by the section invoked the Législa- 
ture declared that "it did not intend to enter any field from which it 
had been or should be excluded by the action of the Congress of the 
United States" (Jensen v. Southern Pacific R. R. Co., 215 N. Y. 
at page 522, 109 N. E. 600, L. R. A. 1916A, 403) ; but that plaintiff's 
employment was directly within the fédéral act, as authoritatively 
determined in the Pedersen Case. This case thus does not belong to 
the class illustrated by cases such as D., L. & W. R. R. Co. v. Yur- 
konis, 238 U. S. 439, 35 Sup. Ct. 902, 59 L. Ed. 1397, and Shanks v. 
D., L. & W. R. R. Co., 239 U. S. 556, 36 Sup. Ct. 188, 60 L. Ed. 436, 
and C, B. & Q. R. Co. v. Harrington, 241 U. S. 177, 36 Sup. Ct. 517, 
€0 L. Ed. 94L where the service in question, although affecting inter- 
state transportation, was held to be too remote from it to be prac- 
tically a part of it. 

[4] There has been no express agreement between plaintiff and 
défendant, approved by the Industrial Accident Board, whereby plain- 
tiff voluntarily accepted and became bound by the provisions of the 
state act. 

We therefore hâve no difîiculty in holding that the Michigan act 
does not give (and was not intended to give) an action for the nég- 
ligent injuries sustained by plaintiff in the instant case ; for the mère 
fact that défendant paid plaintiff's hospital and doctor's bills during 
the first three weeks after the injury (as required in ail cases by section 
4, pt. 2, of the state act) could not in any event constitute an élection 
iDy plaintiff after the injury to accept the act; the record is express 
that "there was no assent on the part of plaintiff that such payment 
was in compliance with such act"; and as the act did not apply to 
plaintiff's case, the provision for autoraatic acceptance falls to the 
^round. 
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[5 ] Whether défendant was entitled to hâve the payaient of hospîtal 
and médical bills taken into account in the assessment of damages is 
unimportant, for no request to that effect was made, and presurnably 
the recovery was less than it would hâve been but for such payment. 

Whether tlie Michigan act constitutes a contract to enable the car- 
rier "to exempt itself from any liability created" by the fédéral Em- 
ployers' Liability Act, condemned by section 5 thereof, is not hère pre- 
sented, for no question of cumulative remedy or of set-off is involved. 

The judgment of the District Court is accordingly affirmed, with 
costs. 



SOUTHERN PAC. CO. y. STEWART.» 

(Circuit Court of Appeals, Ninth Circuit July 3, 1016.) 

No. 2745. 

1. Cabiîteks ©=3228(3) — Catîmaoe or jAvn Stock — Damages — Evidence. 

in an action for neglisently unlo.icling cattle for rest In pens whlch 
were dusty and unprotected from the sun, évidence tliat the pens were 
shiiilar to pens on other portions of the carrier's Une is inadmlssihle for 
it is no défense to the négligence charged that the carrier was gullty of 
sinillar acts of négligence. 

[Ed. Note. — For other cases, see Carriers, Cent Dlg. § 960; Dec. Dig. 
<S=228(3).] 

2. Cahriers <S=>210 — Carbtage of Live Stock — Actions — Défenses. 

The Twenty-Elght Hour Act (Act June 29, 1906, c. 3594, § 1, 34 Stat. 
607 [Comp. St 1913, § 86511), requiring the unloading of cattle for rest- 
ing and feeding wlthin that time unless the shipper consents that they 
be carried for a contlnuous perlod of 36 hours, requires the cattle to be 
unloaded in properly equipped pens for restlng, watering, and feeding, 
and a carrier caniiot justify its act In unloading in hot and dusty peus 
by reason of the law. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. S 924; Dec. Dig. 
«=210.] 

3. Caeiîiebs ®=>230(4) — Caekiage op Live Stock — Actions — Jury Question. 

In an action for injuries to cattle whlch were unloaded for rest and 
food in a hot, dusty pen, unprotected from the sun, where until that time 
tliey were in good condition, the court cannot as a matter of law hold 
that the injuries to the cattle resulted, not from the place of unloading, 
but because they were transported from a cool climate to a hot, dry one. 

IKd. Note. — For other cases, see Carriers, Cent Dig. § 982; Dec. Dig. 
<£:=:32;îO(4).] 

4. Teial ©=202(7) — Instructions — Applicabiutt to Evidence. 

Where the claim for injuries to cattle was that they were unloaded in 
hot, dusty pens, unprotected from the sun, an instruction on the ship- 
per's failure to discharge his duty to load and reload the cattle at rest- 
ing places en route is Inapplicable to the évidence, and properly refused. 

[Ed. Note. — For other cases, see Trial, Cent Dig. S 602 ; Dec. Dlg. ©=> 
252(7).] 

5. Tkial <g=î253(3) — Instructions — Ignoring Issues. 

Where a shipper claimed that his cattle were injured because the car- 
rier negligently unloaded them to water, feed, and rest in pens unpro- 
tected from the hot sun, an instruction to find for the carrier if it was 
more huma ne to unload the animais as doue than to bave continued the 

©:=3For other cases aee same topic c6; KEY-NUMBBR in aU Key-Numbered DigesU & Indexes 
•RBliearing denled October 9. 1916. 
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joumey is improper, as ignoring the right of the shlpper to control tlie 
shipment and requlre direct transpoitatlon upon executing a release for 
injuries for confinement beyond the 28-hour period. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 616; Dec. Dig. <S=i 
253(3).] 

6. Caebieks ©=»218(10) — Carriage of Live Stock — Wbitten Notice of In- 

JUKY — NeCESSITY . 

Where a carrier was well acquainted with tlie injuries to plaintiff's 
cattle, and fréquent communications were Interclianged, tlie carrier's 11a- 
bility being reeognlzed, recovery by the sliipper canuot be defeated on 
the ground that he failed to give written notice witliln 10 days after un- 
loading at destination, as required by the contract of shiijment. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 074-696, 047 : 
Dec. Dig. €=>218(10).] 

7. Carriers 'g=>218(7) — Carriage or Live Stock — Actions — Damages. 

Where a contract for the shipment of live stock flxed the maximum re- 
covery at $30 per head for cattle injured or lost, a recovery for injuries 
to cattle may be had, though the value of the animais after the injuries 
exceeded the value fixed ; the provision not flxlng the maximum value 
for death and a proportional recovery for injuries. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 674-«&6, 946; 
Dec. Dig. <g=>21S(7).] 

8. Appeal and Error ©=5221 — Présentation of Grounds of Keview in 

Court Below — Necessity. 

Though a shipping contract provided that the damages should be ad- 
justed on the basis of the value of the animais at the time and place of 
shipment, a carrier canuot complain, in action for injuries to a shipment 
of cattle, that damages were assessed on the basis of the value of the 
animais at the place of destination ; évidence thereof being received vvitli- 
out objection, and there being no showing that the value at the place of 
shipment differed froni that at the place of destination. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1353- 
1355 ; Dec. Dig. <S=>221.] 

9. Appeal and Ebror <S=>231(9) — Présentation of Gbounds of Review in 

Court Below — General Exceptions. 

Wher0 part of a charge is correct, a gênerai exception to the whole 
will not bring up for review those portions which are erroneous. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. <S=»231(9) ; 
Trial, Cent. Dig. §§ 689, 690, 694, 696.] 

ïn Error to the District Court of the United States for the District 
of Arizona; Wm. H. Sawtelle, Judge. 

Action by Frank R. Stewart against the Southern Pacific Company, 
a corporation. There was a judgment for plaintiiï, and défendant 
brings error. Affirmed. 

The défendant in error, as plaintiiï in an action in the court below, re- 
covered a judgment against the défendant therein in the sum of $2,090 dam- 
ages for injuries to dairy cows shippe<l by the plaintift" on July 1, 1913, from 
San Luis Obispo, Cal., over the defendant's road and that of its Connecting 
carrier, to Phœnix, Ariz. In the complaint it was alleged that the défend- 
ant negligently unloaded the animais on July 4, 1913, at Yuma, Ariz., when 
the weather was extremely hot, and Into pens which were dusty and unpro- 
tected from the sun, instead of transporting them to their destination. To 
this it was answered tliat at the time when the cattle arrlved at Yuma they 
had been conlined in the cars for about 20 hours without feed, water, or rest, 
and that it was necessary to unload them at that place in order to comply 
■with the Twenty-Elght Hour Law. Further answer was made that the eat- 

Ê=Foi' other cases see same topic & KKY-NUMBER In ail Key-Nuiabered Dlgests & Indexes 
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lie were lieing transportée! under a contract in writlng whereby the plalntlff 
agreed that, in case of loss or damage to tlie cattle, notice in writing sliould 
be given to the défendant witliin 10 days after unloading at destination, that 
utherwise ail clalms for loss or damage were waived, and that the plalntifC 
failed to give such notice within the tlme specifled. It was further alleged 
that in said writing it was further stipulated that the agreed value of the 
oattle was the sum of $30 per head, and tliat, In case of loss or damage for 
which tlie carrier might be liable, the aniount claimed for each animal so 
lost or damaged should be adjusted on the basis of that agreed value, and 
that the contract was made and entered into in considération of the plain- 
tiff obtaining a lower freight rate than would hâve been assessed, had a 
liigher valuation been placed upon the animais. 

J. C. Forest, o£ Phœnix, Ariz., and Francis M. Hartman, of Tue- 
son, Ariz., for plaintiff in error. 
Hayes & Laney, of Phœnix, Ariz., for défendant in error, 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
Several assignments are addressed to alleged errors of the trial court in 
sustaining objections to testimony ofïered by the défendant, the object 
■of which wâs to show that the f eeding and rest pen at Yuma was main- 
tained in as good condition as was customary with railroads in the 
Southwest, and in as good condition as pens and corrals at El Paso, 
Tex., Tucson, Bowie, and Phœnix, Ariz., and Indio, Cal. The évidence 
so ofïered would hâve tended only to show that the treatment of the 
plaintifif's cattle at Yuma was the usual and ordinary treatment of cat- 
tle by the défendant and other carriers in that section of the country, 
or sections similar in climate. The évidence, if admitted, would not 
hâve tended to acquit the défendant of négligence. It would hâve been 
no défense to the négligence charged to prove that the défendant com- 
mitted similar acts of négligence elsewhere. G. Trunk R. R. Co. v. 
Richardson et al., 91 U. S. 454, 23 L. Ed. 356. 

[2, 3] Error is assigned to the déniai of the defendant's motion for 
an instructed verdict in its favor. The grounds of the motion were 
that it was necessary for the défendant to unload the cattle at Yuma 
in order to comply with the Twenty-Eight Hour Law, that the plâin- 
tifï abandoned his cattle at that point, and that the damage was the 
resuit of his own gross négligence. The évidence was undisputed that 
the defendant's cattle pens at Yuma were open corrals in the sand, 
wholly without shade or covering of any kind, that the weather was 
very hot, that the cattle arrived at Yuma in good condition, and that 
the plaintiiï earnestly and repeatedly protested against unloading the 
same at that point, and offered to sign and deliver to the défendant a re- 
lease of ail liability for f orwarding the shipment to Gila, at which point 
the défendant had feed and rest pens. It is clear that under the plead- 
ings and the évidence the défendant was not entitled to an instructed 
verdict. Twenty-Eight Hour Act, § 1, required that the unloading 
should be into "properly equipped pens for rest, water, and feeding." 
Act June 29, 1906, c. 3594, 34 Stat. 607 (Comp. St. 1913, § 8651). The 
évidence tended strongly to show that the pens at Yuma were not 
properly equipped for rest, and there was évidence tending to show 
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that the cattle could hâve been carried to Gila within the 28-hour peri- 
od, and to Phœnix within the 36-hour period, and that, but for the 
defendant's persistent refusai to go further, the plaintiff would hâve 
given it a written consent to carry the cattle on to Phœnix without un- 
loading. In charging the jury the court said : 

"It is for you, and y ou alone, to détermine whether or net the corrals and 
pens provided by the défendant company at Yuma were such as the law re- 
qulres railroads to furnish for the proper unloading, feeding, and resting and 
waterlng of cattle." 

The court would not hâve been justified in ruling, as a matter of 
law, that the in jury to the cattle resulted from their shipment from a 
cool, moist climate into an extremely hot climate, or that it resulted 
solely from the climatic conditions at Yuma. It is not disputed that 
the cattle arrived there in good condition, and it may be assumed that 
they might hâve been carried on their way without injury, if they had 
not been unloaded into the pens which the jury evidently found unfit 
for the purpose for which they were used. 

[4] Error is assigned to the refusai of the court to instruct the 
jury that if the plaintiff failed or neglected to attend to unloading and 
reloading his cattle at Yuma, or failed or neglected properly to care 
for his cattle at Yuma, the défendant will not be liable for any loss or 
damage due to such failure on the plaintifï's part. It is contended that 
the défendant was entitled to that instruction, for the reason that the 
plaintiff had agreed and bound himself to unload and reload the cattle 
at the resting places, and to feed and water the same at his expense, 
and to accompany and attend to them en route. The requested in- 
struction was not appropriate to any of the évidence in the case. The 
cause of injury to the cattle was not the manner of their unloading or 
their care, but the fact that they were placed in pens unfit for rest and 
feeding. 

[5] Nor do we fînd that the trial court erred in denying the spécial 
instruction requested by the défendant to the efïect that if the jury be- 
lieved that at the time when the cattle arrived at Yuma they had been 
confined in the cars approximately 19 hours without feed or rest, and 
that it was more humane and better for them to be unloaded at Yuma 
for feed and rest than to transport them beyond that point and keep 
them confined in the cars, their verdict should be in favor of the de- 
fendant, and that, if they believed it was less injurious to said animais 
to unload them at Yuma than to hâve kept them confined for 9 hours 
or 18 hours longer, they should find for the défendant. Thèse instruc- 
tions were open to the objection that they ignored the right of the 
plaintiff to control the shipment. He had the right, if he so elected, 
to require the défendant to carry them on under his release in writ- 
ing, which he repeatedly ofifered to exécute. Again, the effect of the 
instructions, if given, would hâve been to permit the jury to disregard 
ail the évidence of the defendant's négligence in failing to maintain at 
Yuma proper pens for feeding and rest. 

[6] The défendant urges that the court below erred in refusing to 
charge, as requested, that the plaintiff could not recover for any loss 
or damage to the cattle, for the reason that he failed to make written 
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demand on the défendant within 10 days after unloading at tlie final 
destination, when he knew of ail the damage to the cattle, or could, bv 
the exercise of reasonable diligence, hâve known the same. The rc- 
quested instruction was in accordance with the défense pleaded in tiie 
defendant's answer. To that défense the plaintifï had replied that he 
was relieved from compliance with the provision as to notice in writ- 
ing within 10 days by the facts that on July 4, 1913, and at ail times 
subséquent thereto, the défendant had full knowledge and notice of 
the injuries and damages to the plaintifï's cattle ; that prior to reload- 
ing the cattle on that day, 5 of them had died ; that the défendant 
found it necessary to provide an additional car in which to reload 13 
of the crippled and sick cattle ; that at various points between Yuma 
and Phœnix the train officiais in charge of the shipment received télé- 
graphie inquiries from other ofificials of the défendant inquiring as to 
the condition and welfare of the cattle; that after arrivai at Phœnix, 
one of the crippled animais remained in the defendant's car for more 
than a week; that from the unloading of the shipment at Phœnix un- 
til October 21st of that year the plaintiff and the agents of the défend- 
ant and its Connecting carrier were almost daily in communication 
relative to the damages sustained by the plaintiff ; that the nature and 
extent of the injuries to the cattle which arrived alive were such as 
to render it impossible to détermine the amount and extent thereof 
within the 10-day period ; that a number thereof died many days after 
their arrivai at Phœnix as the resuit of such injuries ; and that the 
défendant on many occasions prior to October 21st recognized the 
plaintifif's right to recover on account of his damages. There was 
proof tending to sustain ail the facts so alleged in the reply. We 
think, therefore, that the court below committed no error in instruct- 
ing the jury that in view of the évidence, if they found it to be true, 
the plaintiff was relieved and released from giving notice within the 
10 days. Cockrill v. Missouri, K. & T. Ry. Co., 90 Kan. 650, 136 Pac. 
322, and cases there cited ; Pierson v. Northern Pac. Ry. Co., 61 Wash. 
450, 112 Pac. 509; Chicago, R. I. & P. Ry. Co. v. Spears, 31 0kl. 469, 
122 Pac. 228; Missouri, K. & T. Rv. Co. v. Frogley, 75 Kan. 440, 89 
Pac. 903; Adams v. Colorado & S. Ry. Co., 49 Colo. 475, 113 Pac. 
1010, 36 L. R. A. (N. S.) 412. 

[7] In the contract between the plaintiff and the defendaint it was 
stipulated, in considération of the freight rate, that the value of the 
cattle should be taken and deemed to be $30 per head. The plaintiff 
in his complaint demanded the sum of $30 per head for 11 cows lost, 
and $20 per head for in jury to 87 head that survived. The défendant 
contends that it was entitled to hâve the jury instructed that if the 
animais after delivery at destination were still of the value of $30 per 
head, together with the freight charges, plaintiff was not entitled to 
recover anything for damages thereto. We think the défendant was 
not entitled to the requested instruction. The stipulation as to the 
amount recoverable for loss or damage to cattle was intended only for 
the purpose of fixing a limit to the amount to be recovered in case ei- 
ther of loss or damage. It did not fix the value as $30 for loss, and 
for a proportionate limit in case of damage. 5 Am. & Eng. Enc. of 
Law, 335; Starnes v. Railroad, 91 Tenn. 516, 19 S. W. 675. 
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[8] The défendant assigns error to the coiirt's instruction to the 
jury that the measure of damages for the cattle injured would be the 
différence between the market value of such cattle in their normal con- 
dition after making the trip from the point of shipment to Phœnix, and 
the condition in which they were actually delivered at Phœnix, not to 
exceed $30 per head. It is said that this instruction is contrary to the 
provision of the shipping contract, which stipulated that damages 
would be adjusted on the basis of value at the "time and place of ship- 
ment, not exceeding the declared value." The défendant is in no posi- 
tion to claim réversible error in the instruction so given. Ail the tes- 
timony as to value was given with référence to the value of the cat- 
tle after their arrivai at Phœnix. No exception was taken to the évi- 
dence so given, nor does it appear that the values of the cattle at 
Phœnix were différent from their values at San Luis Obispo. It is 
not shown, therefore, that the défendant could hâve been prejudiced 
by the instruction. 

[9] The record shows, also, that the défendant took no proper ex- 
ception to that précise portion of the charge. The exception taken in- 
cluded a gênerai charge covering other matters, some portions of 
which were not subject to objection. We find no error. 

The judgment is aiiBrmed. 



CEAWFORD V. WASHINGTON NORTHERN R. CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. May 8, 1916.) 

No. 2723. 

1. COEPORATIONS 1^=3480 — MoRTGAGES — PRIOBITY OF LiENS. 

By the terms of mortgages simultaneously executed by a tlmber Com- 
pany and a raiiroad company, securing bonds covering the same indebted- 
ness, it was provided that payment of one of the timber company's bonds 
should operate as payment of one of the bonds of the raiiroad company, 
which should then be canceled or surrendered uncanceled at its option. 
The mortgage of the raiiroad company also eovered ail its after-acquired 
property. Later the two companies joined in another mortgage, by 
which, in addition to the property eovered, they pledged the bonds of 
the jailroad company "as they are from time to time released and de- 
livered," under the terms of the flrst mortgages. The later mortgage 
was expressly made subject to the prier mortgages, which were recited 
therein. Held, that the pledge gave to the later mortgagee no présent 
right in such bonds, but only entitled him to hâve the same reissued to 
hlm if and when they might be surrendered, and that even then they 
would be subject to the lien of the first mortgage under its after-acquired 
property clause. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. ®=5480; Mort- 
gages, Cent. Dig. §§ 307-312.] 

2. Corporations <g=>480 — Mortgages — Pbioritt of I;Ien — Estoppel of Sec- 

ond Mortgagee. 

A second mortgagee of a corporation, whose mortgage was expressly 
made subject to a prier mortgage, cannot défend against such mortgage 
becîiuse of transactions occurring before the exécution of the second 
mortgage, by which it is claimed that a part of the proeeeds of the 

@=>For other casea see aame topic & KBY-NUMBER in aU Key-Numbereil Digests & Indexes 
233 F.— 61 
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bonfls secured by the flrst mortgage was used by the mortgagor in vio- 
lation of the agreement under which they were issued and for a purpose 
Whlch was ultra vires. 

[Ed. Note. — For otlier cases, see Corporations, Dec. Dig. ®==>480; Mort- 
gages, Cent. Dig. §§ 307-^12.] 

3. EQUITY (&=5l48(l) JOINDEE OF CAUSES CI" ACTION. 

A bill for tlie foreclosure of two mortgages held not multifariovis, but 
Within equity rule 26 (198 Ped. xxv, 115 0. 0. A. xxv), which permits 
the joinder of causes of action when it will promote the convenient ad- 
ministration of justice. 

[Ed. Note.— JTor other cases, see Equity, Cent. Dig. §§ 341-351; Dec. 
Dig. ®=>148(1).] 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington ; Edward E. 
Cushman, Judge. 

Suit in equity by the Mississippi Valley Trust Company and the 
Union Trust Company against the Washington Northern Railroad 
Company, the Oregon- Washington Timber Company, the Blazier Tim- 
ber Company, and William W. Crawford, trustée. From the de- 
cree, Crawford, trustée, appeals. Affirmed. 

See, also, 212 Fed. 776. 

On June 4, 1910, the Oregon-Washington Timber Company, herelnafter 
called the Timber Company, placed two mortgages on 10,800 acres of timber 
lands ■whleh it owned in Skamania county, Wash., a flrst mortgage of 
$600,000, and a second mortgage of $400,000. The Mississippi Valley Trust 
Company was the trustée of both mortgages. Thereafter the Union Trust 
Company of Détroit became, with that company, a cotrustee of the flrst 
mortgage. The Washington Northern Railroad Company, herelnafter called 
the Bailroad Company, owned a logging road running to the timber lands 
owned by the Timber Company. Both companies were owned and con- 
trolled by substantially the same stockholders. On June 4, 1910, the Rail- 
road Company executed a mortgage in the sum of $1,000,000 to the Missis- 
sippi Valley Trust Company. The debts secured by ail three mortgages were 
evideneed by bonds of $1,000 each, and the mortgages made by both the Tim- 
ber Company and the Bailroad Company were given to secure the same debt, 
and there was a provision in the mortgages of the Timber Company that 
payment of one of the bonds of that company should hâve the effect to pay 
one of the bonds of the Railroad Company, whlch latter bond might be can- 
celed or surrendered uncanceled to the Railroad Company at its option. On 
June 4th the Timber Company proposed to the Bailroad Company t» pur- 
chase ail of that company's bonds and to pay therefor $400,000 of the Tim- 
ber Company's second mortgage bonds and $540,000 in money, the money to 
be used for the following purposes: $150,000 for the retirement of a flrst 
mortgage then outstanding on the Railroad Company's property, $125,000 to 
pay the présent floating indebtedness of a company of which the Railroad 
Company was the successor, $215,000 for extensions and betterments and 
equipment to the railroad property, and $50,000 to be loaned to the Timber 
Company on its note ; and it further proposed to pledge to the Railroad Com- 
pany $400,000 of the bonds so to be purchased as security for the payment of 
the $400,000 second mortgage bonds of the Timber Company. The proposi- 
tion was accepted, and the contract was entered into. The stockholders of 
both the Railroad and Timber Companies were at that time substantially 
the same. Thereafter the parties in control of those two companies organized 
the Blazier Timber Company, which acquired some addltional timber lands, 
and on Mareh 1, 1912, that company executed a mortgage to Crawford, tras- 

®=5For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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tee, to secure nominally $425,000, the actual considération being $300,000, in 
which mortgage tlie Railroad Company and tlie Tiniber Company Joined, 
thereby giving to Orawford a flrst lien on the property of the Blazier Com- 
pany and a second lien on the property of the Timber Company, and, as 
found by the court t)€low, a second lien on the property of the Kailroad Com- 
pany. 

In the following year the Trust Companies brought a suit to foreclose hoth 
the first mortgage of the Railroad Company and the flrst jnortgage of the 
Timber Company, and Crawford, trustée, flled a, cross-bill to foreclose his 
mortgage and answering the bill of complaint interposed two aflirniative dé- 
fenses, which, on motion of the Trust Company, were ordered to be struck 
ont. The first portion so struck out is in substance the foUovving: That 
$175,000 of the cash paid by the Timber Company was not devoted to the 
purposes speclfled in the contract, but was used to acquire additional timber 
lands for the Timber Company, and $100,000 was paid out for logglng equip- 
ment and camps of that company, and that this diversion of funds was niade 
nnder the direction of a syndicate which acquired $600,000 of the flrst mort- 
gage bonds, and $.300,000 of the bonds represented by the trustées in the suit ; 
that hoth the members of the syndicate and the Trust Company knew at the 
tlme of the purchase of the purposes to which, by the agreement betweeu the 
parties, the $540,000 cash was ta be applied; that a large portion of said 
bonds are still held by the members of the syndicate ; that the Kailroad Com- 
pany was without power under Its charter to issue bonds for the purchase of 
lands for the Timber Company, or for the building of camps and procuring 
of logging equipment for that company, and that the money so expended 
for those purposes was paid out by the Trust Company on the direction of 
the syndicale, the présent holders of the $570,000 flrst mortgage bonds of the 
Timber Company, represented by the complainants in the suit, and that the 
syndicate are the holders of more than $300,000 of said $570,000 flrst mort- 
gage bonds; that the complainants are estopped from sharing in the proceeds 
of the sale of the bonds of the Railroad Company, or the property of the 
Railroad Company, to the extent of said sum of $275,000, which was at their 
instance diverted from the proceeds of the sale of the flrst mortgage bonds 
of the Timber Company, and that none of the complainants ought In equity 
to he permitted to share in the proceeds of the sale of the bonds of the Rail- 
road Company, or the sale of the property of the Railroad Company. 

The second portion of the answer which was so struck out is in substance 
the following: In February, 1!>11, the Blazier Timber Compan,^' was Incor- 
porated. Thereafter the two timber companies and the Railroad Company 
authorized the exécution by those three companies of two séries of notes ; 
séries A to consist of $100,000 joint collatéral trust notes, and séries B to 
consist of $150,000 joint collatéral notes. The notes were secured by inden- 
ture of the three companies to the Mississippi Valley Trust Company, to 
which trustée the Blazier Timber Company conveyed ail its property, and 
the Railroad Company assigned the $400,000 second mortgage bonds of the 
Timber Company and $400,000 of its own flrst mortgage bonds, deposlted as 
collatéral security for those of the Timber Company. That the proceeds of 
séries A notes were used as authorized, but that séries B notes were dellv- 
ered to the syndicate for the purchase of the Railroad Company's stock sold 
to the syndicate with the first mortgage bonds of the Timber Company. That 
the stock was not sold to the companies, or either of them, but to Blazier 
individually. That $150,000, the amount of thèse notes, has been paid to the 
members of the syndicate by the Railroad Company and the Timber Com- 
pany, thereby divertlng unlawfuUy the funds of the timber companies. 

The appellant set forth thèse transactions as a payment upon and as an 
offset agalnst the $570,000 of bonds on which the suit was brought, and 
prayed for an accounting of the funds, and that the members of the syndicate 
be brought into the suit, and that they be denied the right to participate in 
the proceeds of the sale upon forcclosure. On Mareh 4, 1915, a final decree 
was entered foreclosing the first mortgage of the Railroad Company, and the 
flrst mortgage of the Timber Company, and the mortgages executed to Oraw- 
ford, trustée. Trom that decree Crawford appeals. 
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Kerr & McCord, of Seattle, Wash., for appellant. 

Snow & McCamant, of Portland, Or., and Huffer & Hayden, of 
Tacoma, Wash., and Edward C. Wrighf, of Kansas City, Mo., for ap- 
pellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (af ter stating the f acts as above). [ 1 ] By 
the decree the court below postponed the right of the appellant to 
share in the proceeds of the railroad property until after the payment 
in fuU of the appellees. The court ruled that such was the effect and 
intention of the appellant's mortgage. The court also reached the 
same conclusion under the "after-acquired property" clause of the 
railroad first mortgage, holding that thereby the $400,000 group of 
bonds of the Railroad Company became a part of the appellee's se- 
curity from and after the time when the Railroad Company became 
the owner of those bonds as collatéral security for the second mort- 
gage bonds of the Timber Company. We think the decree may be sus- 
tained on either ground. The appellant's mortgage contains the ex- 
press récital that the property of the Timber Company so mortgaged 
to him is subject to the lien of the first and second mortgages of 
June 4, 1910, and that the property of the Railroad Company, so mort- 
gaged to him, is subject to the lien of the mortgage made by that 
Company of June 4, 1910; and the appellant admits in his answer that 
his mortgage embraces ail of the property described in the mortgages 
of the Timber Company and the Railroad Company of June 4, 1910, 
and recognizes the priority of those mortgages. 

But the appellant contends that when he acquired by his mortgage 
a pledge of $400,000 of the second mortgage bonds of the Timber 
Company, which were then secured td the Railroad Company by $400,- 
000 of the first mortgage bonds of the latter company, the latter bonds 
so pledged to secure the former were negotiable instruments which 
he acquired in good faith as an innocent purchaser, and that there- 
fore he was entitled to a first lien on the property mortgaged to se- 
cure the same. But the appellant . did not become, by reason of the 
transactions set forth, either a holder or a purchaser of those bonds. 
They were never at any time in his possession, and he will acquire 
nothing under the pledge thereof until the bonds shall hâve been actu- 
ally paid and surrendered and reissued by the Railroad Company, as 
contemplated by the antécédent agreements and instruments. They 
were assigned to secure him only after they had been surrendered 
from time to time under the terms of the first mortgage, and there 
is nothing to show that it was the intention of the contracting parties 
that the bonds, if paid and surrendered, should be reissued with even 
rank with the bonds still outstanding and unsurrendered. At the 
time when the suit was brought, they were still in the possession of 
the appellees, and were still held to secure the debt which was owing 
to them. In the appellant's mortgage is the provision that the Rail- 
road Company pledges the $400,000 second mortgage bonds of the 
Timber Company, and the whole issue of the first mortgage bonds 
of the Railroad Company, "as they are from time to time released 
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and delivered" by the Trust Cpmpany under tlie ternis of the first and 
second mortgages of the Timber Com])any, and there is also the pro- 
vision that the Timber Company pledges to the mortgagee ail its right, 
title and interest in and to its $400,000 second mortgage bonds, and 
also the bonds of the Railroad Company "as they are from time to 
time released and delivered" under the terms of the first and second 
mortgages of the Timber Company. The appellant was given no 
spécial pledge of the last 400 or of any particular portion of the 
Railroad Company 's bonds; and the plain import of the provisions is 
that he took no présent right in said $400,000 of first mortgage bonds 
of the Railroad Company, but took only the right to receive bonds 
of that Company if and when they should be reissued, after the pay- 
ment, release, and delivery of the same as provided in that com- 
pany's original mortgage. Upon such reissuance such bonds woukl 
clearly hâve been subséquent in rank to the outstanding unpaid first 
mortgage bonds of the Railroad Company. New York Security & 
Trust Co. V. Ec|uitable Mortg. Co. (C. C.) 77 Fed. 6^1. But that stage 
of the proceedings had not been reached at the time of the foreclosure 
suit, and the appellant was but the récipient of a conditional promise 
that the bonds, when paid and released, skould be reissued to him. 
The appellant, to support his contention that the last 400 bonds of the 
Railroad Company were freed from the lien of the debt to the ap- 
pellees, points to the collatéral agreement of January 30, 1911; but 
we discover nothing in that agreement to show that the members of 
the syndicate, so called, ever waived or intended to waive any of thcir 
rights to the securities which they held. 

[2] On the assignment of error that the court struck out portions 
of his answer the appellant argues that at the time when he took his 
mortgage he had no knowledge of the diversion of the Railroad Com- 
pany's funds alleged in his answer, and that such diversion of funds 
could not hâve been accomplished, except through the active assistance 
of the Mississippi N'alley Trust Company, and that the $300,000 bonds 
so held by the syndicate who brought about the diversion are not held 
by innocent purchasers or acquired in the ordinary course of business, 
and that the com]3lainants in the foreclosure suit are merely représenta- 
tives of thèse bondholders ; that the $540,000 cash paid on the con- 
tract of June 4th was a trust fund in the hands of the Mississippi Val- 
ley Trust Company, but a portion of it was diverted from its proper 
use by the colltisive and fraudulent acts of that company and the syndi- 
cate holders of the $300,000 of the bonds, in violation of the fiduciary 
relation which the Trust Company and the syndicate were bound to 
observe. The appellant admittedly took his mortgage expressly sub- 
ject to the mortgage given by the Railroad Company, and also ex- 
pressly subject to the mortgage of the Timber Company. The bonds 
in question hâve at ail times been in the custody of the Mississippi 
Valley Trust Company. The appellant acquired no rights before 
March 1, 1912, the date of his mortgage, and subséquent to the time 
when the transactions so struck from the answer occurred. Those 
transactions cannot be held to create a défense to the foreclosure suit. 
If the allégations were true, they show that a debt is owing bv the 
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Timber Company to the Railroad Company, and with the accompany- 
ing right on the part of the latter company to charge the property 
purchased for the Timber Company with that debt. The court below 
held properly, we think, that the matter so alleged, being essentially 
an allégation of ultra vires, was not available to the appellant whose 
debt had not then been created. Again we think the transactions as 
alleged amount to a set-off or counterclaim which the Railroad Com- 
pany has its option to assert. Gillespie v. Torrance, 25 N. Y. 306, 
82 Âm. Dec. 355 ; 34 Cyc. 758. The appellant holding a subséquent 
mortgage, is in no position to assert it.. He well knew when he took 
his mortgage that the bonds under the prior mortgages had been is- 
sued and negotiated. Bronson v. La Crosse Railroad Co., 2 Wall. 
283, 17 L. Ed. 725 ; Jérôme v. McCarter, 94 U. S. 734, 24 h. Ed. 
136. Upon those bonds the total amount agreed to be paid between 
the parties for the bonds has been actually paid and has been received 
by the mortgagor. The allégations struck from the answer relate to 
matters which cannot be adjusted in the présent suit. They concern 
the companies which participated in them, but they give the appellant 
no cause of suit. 

[3] We find no merit in the contention that the bill should hâve 
been dismissed for multifariousness, in that it was brought to fore- 
close two mortgages in a single suit. The Twenty-Sixth equity rule 
(198 Fed. XXV, 115 C. C. A. xxv) permits a plaintiff to join in one 
bill as many causes of action cognizable in equity as he may hâve 
against a single défendant, but provides that if there be more than one 
défendant, there must be either the assertion of liability against ail 
of the material défendants, or "suffîcient grounds must appear for 
uniting the causes of action in order to promote the convenient ad- 
ministration of justice." The présent case is, by the allégations of the 
bill, brought clearly within the provisions of the rule. The bill alleged 
that both mortgages were given to secure the same debt, and that the 
Timber Company's mortgage provided that, when the bonds secured 
thereby should be paid and canceled by the trustée, a like amount of 
the Railroad Company's bonds should also be canceled or delivered 
to the Railroad Company uncanceled. Under the facts alleged, the 
rights of the parties could be adequately protected only in a single suit. 

Nor do we find error in the allowance which the court below made 
for attorney's fées. That feature of the decree was based on the tes- 
timony of one witness, an attorney, together with the stipulation of 
the parties to the suit that other attorneys of high standing at the bar 
would be deemed to hâve testified to the same effect, and no testimony 
was oflfered to the contrary. Under thèse circumstances, we would 
not be justified in disturbing the award. 

We find no error. The decree is affirmed. 
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BTJXCH V. MALONBY. 

Tn re T. II. BUXCII COMMISSION CO. 

(Circuit Court ol' Appeals, Eiglith Circuit. June 16, 1916.) 

No. 4.D;!7. 

1. BA.XKiiui'TCY <S=)4G7— l'itEFEiiENCES— Suit to Avoid — I'resumptions. 

In il suit by a trustée in bankniptcy to avold a chattel mortgage given 
by tlie bankrnpt, where the record showed no lien creditors aside from 
the chattel uiortgagee, it \A'ill be presunied that ail otlier creditors were 
gênerai creditors o£ the bankrupt. 

I-Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 929; Dec. 
Dig. <S=:>467.] 

2. Bankruptcy <S=>152— Actions— Autiiobitt of Trustée. 

Under BanUr. Act July 1, 1898, c. 541, § 47a, oO Stat. 557, as amended by 
Act June 25, 1910, c. 412, § 8 (Conip. St. 1913, § 9031), declaring that the 
trustée, as to ail property in custody or coniing into the custody of the 
bankruptcy court, shall be deemed vested with ail the rlghts, remédies, 
and powers of a créditer holding a lien by légal or équitable proceedlngs 
thereon, the rlght of the trustée dates only from the flling of the pétition 
in bankruptcy, and does not extend to transfers recorded within four 
months prior to the pétition, though applicable to transfers thereafter. 

[Ed. Note. — For other cases, see Baiiliruptcy, Cent. Dig. § 194; Dec. 
Dig. <S='152.] 

3. Bankruptcy ®=>184(2) — Préférences — Chatiel Mortgages — Becobda- 

TION. 

Bankr. Act, § eob (Comp. St. 1913, § 9644), provides that if a bank- 
rupt shall transfer property, and if at the time of the transfer, or of 
the recording or registering of the transfer, if by law reeording or reg- 
istering is required, and being within four months before the fillng of 
the iMtition in bankruptcy, the bankrupt be insolvent, and the transfer 
operate as a préférence, it shall be voidable by the trustée. Défendant 
took a chattel mortgage on the property of the bankrupt more than four 
months before the filing of the pétition, but recorded it only a few days 
before the fillng of the pétition. Kirby's Dig. Ark. § 5396, déclares that 
every mortgage, whether for real or Personal property, shall be a lien 
on the mortgaged property from the time it is filed in the recorder's 
office and not before. The Suprême Court of Arkansas has held that a 
chattel mortgage, though not recorded, is good as against the mortgagor, 
his heirs, Personal représentatives, etc., and gênerai creditors. Belâ, that, 
under State registry statutes like that of Arkansas, a trustée in bankrupt- 
cy as the représentative of gênerai creditors may invoke the remedy of 
section 60b, regardless of the local construction making a procédural dis- 
tinction betweon creditors with a lien and those without. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 276 ; Dec. Dig. 

<S=3l84(2).] 

Appeal from the District Court of the United States for the East- 
ern District of Arkansas; Jacob Trieber, Judge. 

Suit by J. S. Maloney, as trustée in bankruptcy of the T. H. Bunch 
Commission Company, bankrupt, against Mrs. Laura L. Bunch. From 
a decree for complainant (225 Fed. 243), défendant appeals. Af- 
firmed. 

€=>For otheï cases see same topic & KBY-NUMBBR In ail Key-Numbered Digeste & Indexes 
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J. H. Carmichael, W. E. Hemingway, G. B. Rose, D. H. Cantrell, 
J. F. Loughborough, and V. M. Miles, ail of Little Rock, Ark., for 
appellant. 

H. M. Trieber, of Little Rock, Ark., for appellee. 

Before HOOK and SMITH, Circuit Judges, and REED, District 
Judge. 

HOOK, Circuit Judge. The question in this case is one of voidable 
préférence under section 60b of the Bankruptcy Act. The appellant 
took a chattel mortgage upon the property of the bankrupt more than 
four nionths before, but did not file it for record in the office of the 
recorder of the proper county until within a few days of the com- 
mencement of the bankruptcy proceedings. There was no déniai of 
the existence of ail the other operative conditions of a voidable préf- 
érence. The trial court held with the trustée. In re T. H. Bunch 
Commission Co. (D. C.) 225 Fed. 243. The case turns on the ques- 
tion whether, within the meaning of section 60b, the filing or record- 
ing of the chattel mortgage was "required" by the laws of Arkansas, 
where the transaction occurred. A state statute provides that: 

"Every mortgage, whpther for real or Personal property, shall be a lien on 
the niortgiigt'd property from the time the same is filed In the recorder's of- 
fice for record, and not before ; which flling shall be notice to ail persons of 
the existence of such mortgage." Kirby's Dig. § 5396. 

[1] The Suprême Court of Arkansas, in construing this statute, bas 
held that an unfiled or unrecorded mortgage is good between the par- 
ties and as against the heirs, personal représentatives, devisees and 
donees of the mortgagor, and his receivers in insolvency; also as 
against his gênerai creditors. Martin v. Ogden, 41 Ark. 186. It is 
void, however, as to subséquent purchasers and lien creditors. It 
does not appear from the record before us that at the time the bank- 
ruptcy proceedings were begun there were any lien creditors aside 
from the appellant with his chattel mortgage, and we must therefore 
assume that ail the other creditors were gênerai creditors of the bank- 
rupt. 

[2,3] The trial court followed the doctrine of Bank v. Connett, 
n c. c. A. 219, 142 Fed. 33, 5 L. R. A. (N. S.) 148, and other sim- 
ilar cases in this circuit and the Sixth and Seventh circuits, that the 
word "required," in section 60b, refers to the character of the in- 
strument rather than to the particular individuals who might or might 
not be affected, and held that the chattel mortgage in question was 
"reciuired" to be recorded by the law of Arkansas. Since then Carey 
V. Donohue, 240 U. S. 430, 36 Sup. Ct. 386, 60 L. Ed. 726, has been 
decided. That case involved a deed of real estate in Ohio, and a 
state statute that as to such an instrument a failure to record or 
■file for record was available only to a subséquent bona fide purchaser 
•without knowledge. The Suprême Court of Ohio had construed the 
statute as exclusively defining the conséquences of a failure to record 
or file. Though not of record, the deed was nevertheless good as to 
gênerai creditors and creditors with an attachment, judgment, or ex- 
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ecution lien. The Suprême Court said in Carey v. Donoliue that sub- 
séquent bona fide purchasers without knowledge, for whose sole ben- 
efit the Ohio statute inured, were not a class represented by the trus- 
tée in bankruptcy, were entirely outside the purview of the Bankruptcy 
Act, and that the deed was not "required" to be filed or recorded, with- 
in the meaning of section 60b. 

Two views may be taken of the construction given by Carey v. 
Donohue to the recording requirement clause of section 60b : First, 
that it is for the benefit of creditors generally, because their rights 
are the concern of bankruptcy proceedings, but does not embrace 
those cases in which the requirement is in the interest of persons out- 
side the purview of the Bankruptcy Act. Second, that as to the cred- 
itors themselves the clause picks up and adopts ail the substantive and 
procédural limitations of the construction of the statute prescribing 
the requirement ; and if in local practice creditors of a particular 
class, like gênerai creditors, could not invoke the failure to record, a 
corresponding disability rests upon the trustée in bankruptcy. The 
différence between thèse views is of much importance in the admin- 
istration of the Bankruptcy Act. The Connett Case, supra, and Matt- 
ley V. Giesler, 110 C. C. A. 90, 187 Fed. 970, in this court, were cited 
by the Suprême Court. Each involved a controversy between a chat- 
tel mortgagee, who had delayed recording bis mortgage, and creditors, 
for whom a trustée in bankruptcy stood. Were it not for the appar- 
ent disapproval of the doctrine of those cases, it would be quite clear 
that the first and broader construction above mentioned is the cor- 
rect one. We think, however, the same resuit fairly follows from 
the opinion of the Suprême Court and the considérations upon which 
it proceeded. 

Many of the registry statutes of the states provide that unfiled or 
unrecorded mortgages shall be void as to creditors ; and the term 
"creditors" is C[uite generally construed as meaning only those who 
hâve fastened a spécifie lien, though apparently broad enough to in- 
clude gênerai creditors as well. This construction is for the procédural 
reason that a gênerai creditor has not by suit or otherwise secured a 
position for attack. That Congress has not becn content with the ef- 
fect of this rule upon the administration of the Bankruptcy Act of 
1898, is shown by the efforts to amend and strengthen it against so- 
called secret liens. Rlanifestly the endeavor was largely in the in- 
terest of the gênerai creditors. The chief duty of the trustée is to 
make the bankrupt estate available for tlie benefit of their claims. He 
has so little to do on behalf of those holding liens that it is sometimes 
said he is not their représentative. Dudley v. Easton, 104 U. S. 99, 
103, 26 L. Ed. 668. It was first held, as under prior Bankruptcy Acts, 
that the trustée stood in the shoes of the bankrupt, and that unre- 
corded transfers, good as to the bankrupt, as was almost always the 
case, were good as to him. This was what Congress set about to cor- 
rect. One change was by the amendment of section 47a, which con- 
ferred upon the trustée the status of a lien or judgment creditor. 
But that status dates from the filing of the pétition in bankruptcy; 
as regards the prior four months period, it is not rétroactive. Bailey 
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V. Baker Ice Machine Co., 239 U. S. 268, 36 Sup. Ct. 50, 60 L. Ed. 
275. While it is effective against transfers recorded after the péti- 
tion is filed (Fairbanks Steam Sliovel Co. v. Wills, Trustée, 240 U. 
S. 642, 36 Sup. Ct. 466, 60 L. Ed. 841, decided April 10, 1916), it is 
of no avail in the great majority of cases. Most of the controversies 
in bankruptcy cases over secret liens arise from transfers made be- 
fore but recorded within the four months period. In comparatively 
few is the recording after the proceedings were begun. The status 
of the trustée in respect of the former was, therefore, of moment 
and concern. And, as we hâve already observed, the important as- 
pect of the matter is the trustee's status as the représentative of 
the unsecured or gênerai creditors. If this were not so, if as re- 
gards transfers made before but recorded within the four months 
the disabilities under which gênerai creditors would labor in the 
absence of bankruptcy proceedings were extended to the trustée, 
it is difficult to perceive much resuit of conséquence in the amendment 
of 1910 of section 60b. Though twice amended for further effective- 
ness, it would be doubtful that the section, so construed, would ac- 
complish anything of practical value. The relations between lien 
creditors and the holders of unrecorded transfers are fuUy covered by 
other sections of the act. If a lien creditor secures his priority over 
an. unrecorded transfer prior to the four months period, he retains 
it ; it does not inure to the trustée. On the other hand, if he secures 
it by légal proceedings within the four months period, it either falls 
or the trustée may take it for the gênerai estate by subrogation under 
section 67f (Comp. St. 1913, § 9651). Globe Bank v. Martin, 236 
U. S. 288, 35 Sup. Ct. 377, 59 L. Ed. 583 ; First Nat. Bank v. Staake, 
202 U. S. 141, 26 Sup. Ct. 580, 50 L. Ed. 967. But, if the transfer 
is recorded after the pétition in bankruptcy is filed, the lien status of 
the trustée has attached under section 47a. In none of the above 
cases is section 60b needed. The remédies are complète without it. 

Again, original section 67a provides that "claims which for want 
of record or other reasons would not hâve been valid liens as against 
the claims of the creditors of the bankrupt shall not be liens against 
his estate." If, under the applicable registry statute, "creditors" 
means lien creditors, it means the same under this section. Holt v. 
Crucible Steel Co., 224 U. S. 262, 32 Sup. Ct. 414, 56 E. Ed. 756. Sec- 
tion 70e (Comp. St. 1913, § 9654), provides that the "trustée may 
avoid any transfer by the bankrupt of his property which any creditor 
of such bankrupt might hâve avoided, and may recover the property 
so transferred, or its value," except from a bona fide purchaser for 
value. The remédies in the above cases would also seem complète 
without section 60b. But, notwith standing ail thèse definite provisions, 
Congress was still of the opinion that an evil existed, and it sought 
to remedy it by the further amendment of section 60b in 1910. In 
the report of the House judiciary committee accompanying the amend- 
ment it was said: 

"The object of this amenflment Is further to protect against the evll of 
secret liens, against whleh evil this same section was amended in 1903, but 
In such an unfortunate way as not effectually to prevent such liens." 
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This report was concurred in by the Senate (Senate Report No. 
691, Sixty-First Congress, 2d Sess. p. 8), and was cited in Carey v. 
Donohue as exhibiting the spirit and purpose of the législation. See 
aiso (D. C.) 225 Fed. 243, 249. 

The Suprême Court did not hâve before it in Carey v. Donohue 
the question which arises hère. Its décision was that a trustée coukl 
not, under section 60b, avail himself of a recording requirement ex- 
clusively in the interest of some one outside the purview of the Bank- 
ruptcy Act and for whom he was not aiithorized to speak. But the 
language employed in the opinion in that case is broad enough to ad- 
mit of the assertion of a voidable préférence by the trustée as the 
représentative of gênerai creditors, though while without hen they may 
hâve been remediless under the local statute, had bankruptcy proceed- 
ings not intervened. Thus it was said : 

"The natural, and we tliink the intended, meaning was to embrace those 
cases in which the recording was necessary in order to make the transfer 
valid as agalnst those concerned in the distribution of the insolvent estate; 
that is, as against creditors, incliiding those whose position the trustée was 
entltled to talce. * * * In the présent case tliere was no requirement of 
recording in favor of creditors, either gênerai creditors or lien creditors." 

Again : 

"Rather, as we havo said, we deem tlie référence to be to requirements of 
registry or record which liave been established for the protection of creditors 
— the persons interested in the bankrupt estate, and In whose behalf, or in 
whose place, the trustée is entitled to act." 

The reasonable conclusion is that, where the applicable registry stat- 
ute provides generally that an unfiled or unrecorded transfer shall be 
void as to "creditors," or employs words of similar import, as in 
Arkansas, the trustée in bankruptcy, as the représentative of gênerai 
creditors, may invoke the remedy of section 60b, regardless of the 
local construction of the statute making a procédural distinction be- 
tween creditors with a lien and those without. 

The decree is affirmed. 



AMERICAN LUMBER & MFG. CO. v. BERTHOLD & .7ENNINGS 
LUMBER CO. 

(Circuit Court of Appeals, Third Circuit. July 11, 1916.) 

No. 2116. , , 

1. Dépositions ®=»86 — Admission in Evidence — Introduction. 

Where, after défendant read the direct testimony in a déposition of 
one of its witnesses, plalntifC withdrew the cross-examinatlon, and dé- 
fendant thereafter read the cross-examination, it thereby made the cross- 
examinatlon its own testimony. 

[Ed. Note.— For other cases, see Dépositions, Cent. Dig. §§ 234-236% ; 
Dec. Dig. ®=>86.] 

2. Sales <S=> 181(5) — Contbaots — Evidence. 

In assumpsit for a balance due for railroad ties sold and delivered 
under an express contract, where défendant, claiming that the ties were 

^ssFûr ûthér easés see sàme topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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not up to spopifioations, Introdiiced in e\-i(leiice the resuit of an insiiec- 
tion by a railroad company whlch was tlie ulriniate purchaser of the ties. 
plaintlfC is entitled to show tliat the spécifications of the contract betu-een 
(lefendai)t nnd tlie railroad company were différent fr-oni tlie ispeeifica- 
tions under which it was furnlshing (les, and défendant, havins intro- 
dnced évidence of the inspection, cannot coiuiilain of the unfavoralle re- 
suit of such évidence; the court instrnctins tlie jury to disrejïard the ex- 
istence of the couti-act betwecn défendant and the railroad eonspany, save 
iu so far as tlie spécifications explalu the resuit of the inspection. 

ri'xl. Note. — For other cases, see Sales, Oeut. Dig. § 480; Dec. Dis- <S=> 
181(5).] 

;>. Appeal asd Ersor <S=>1030(13) — Keview — HAniii,KSs Erbob. 

In assumpslt for balance due for ralli'oad lies, where plaintlfC relied 
solel,y 011 the express contract, the court ])ermitted plnintifï to auiend its 
stateiiieiit of claiui so as to rely on a quantum lueruit. Défendant then 
inov(Hl for a continuance, aud plaintifï Nvitlidrew the ameiidment ; but 
th(>reafter évidence of tlie value of the fies recelved by défendant was 
introduced, and the parties contested that issue. Hcld tliat, as It ap- 
peared défendant introduced aîl évidence aiiiilii, ai;le to that i.ssue, it could 
uot couiplain of the action of the court, which, while erroueous, was not 
prejudicial. 

[Ed. Note. — For other cases, see Appoal and l'rror. Cent. Dig. § 4080; 
Dec. Dig. c£=3l03i)(13).J 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action hy the Berthold & Jennings Lumber Company against the 
American Lumber & Manufacturing Company. Judgment for plain- 
tiff, and défendant brings error. Affirmed. 

R. B. Ivory, Ivory & McKay, and T. M. Gealey, ail of Pittsburgh, 
Pa., for plaintifif in error. 
Thomas M. Benner, of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLDEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This action was brought to recover a 
balance due for railroad lies sold and delivered under an express con- 
tract between the parties. The verdict was for the plaintiff (the ven- 
dor) ; the défendant (the vendee) sued eut this writ of error. 

Of the many errors assigned, only errors of two classes require dis- 
cussion, though ail hâve received considération. Errors of one class 
relate to the materiality of testimony admitted. Those of the other 
concern the admissibility of testimony under the pleadings. 

The contract is found in correspondence of the parties. It involves 
the sale by the plaintiff to the défendant of many thousand railroad 
ties to be consigned to the Grand Trunk Railvvay Company at various 
points on its line in Canada. The contract prescribes spécifications for 
the ties ; the controversy relates to the terms of the spécifications. 

The spécifications first appear in a letter of the défendant directing 
the plaintiff to ship 15,000 ties of certain dimensions at a named price, 
and specifying: 

(g=3For other cases see same toplc & KEY-NUMUER in ail Key-Numbered Dlgests & Indexe» 



AMERICAN LUMBEK & MFG. CO. V. BERTHOLD & JENNING8 L. CO. ^973 

''The above stock to be a good sound and square-edge grade of yellow pine 
either long leaf, or close grain short leaf, well manufactiired, and free from 
wane." 

Thèse are the contract spécifications as claimed by the plaintiff. The 
défendant admits them to be correct in so far as they go, but maintains 
that by subséquent correspondence it stipulated that the ties should 
"sliow a fair percentage of heart." The diiïerence is in the absence or 
présence of heart. 

The plaintiff deHvered and the défendant accepted about 12,000 ties, 
the greater part of which was rejected by the Grand Trunk Raihvay 
Company when the défendant attempted delivery under a contract be- 
tween it and that company, whereupon the défendant refused payment 
to the plaintifï. 

Before this action was brought, three inspections of the ties had been 
made at their points of destination. The plaintiff caused one inspec- 
tion to be made by McNally, its employé, under the above spécifications, 
without any heart. The défendant caused an inspection by Hinkley, its 
employé, under substantially the same spécifications, but calling for a 
fair percentage of heart. The Grand Trunk Railway Company caused 
an inspection to be made by one De Cew, upon its own spécifications, 
which had nothing to do with the contract between the parties, and 
except for certain conduct of the défendant, would hâve had no bear- 
ing upon or relevancy to the matter in controversy. 

[ 1 ] For compliance with the contract the plaintifï rested its case up- 
on McNally's inspection. For défense the défendant introduced the 
inspection of its agent Hinkley, but it did not rest its case upon Hink- 
ley's testimony alone. It developed that Hinkley made his inspection 
for the défendant at the time that De Cew made his inspection for the 
Grand Trunk. The resuit of De Cew's inspection was favorable to the 
défendant. Therefore, instead of relying upon the inspection of Hink- 
ley, the défendant went f urther and produced De Cew as its witness and 
made his inspection in part the basis of its rejection of the plaintifï's 
ties. Although producing De Cew as its witness and desiring his tes- 
timony in so far as it related to the inspection and rejection of ties, it 
is apparent that the défendant was anxious to exclude from the testi- 
mony the spécifications of the tie contract between it and the Grand 
Trunk under which De Cew made his inspection. While it is equally 
clear that the plaintifï was anxious to get those spécifications on the 
record, nevertheless, with one exception, when the court ruled against 
it, the plaintifï did not attempt to make the contract between the de- 
fendant and the Grand Trunk a part of its case in chief. The trouble 
began when the défendant was presenting its case. Its first witness 
was its inspecter, Hinkley, whose testimony had been taken by déposi- 
tion. When counsel for the défendant had concluded reading Hink- 
ley's direct testimony, counsel for the plaintifï withdrew the cross-ex- 
amination. This was disconcerting to counsel for the défendant, for 
the cross-examination of Hinkley had developed matters to the advan- 
tage of the défendant, which he desired on the record. After colloquy 
between counsel and the court, counsel for the défendant proceeded 
to read the cross-examination of Hinkley, thereby making Hinkley's 
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cross-examination the defendant's own testimony. Magee v. Paul 
(Tex. Civ. App.) 159 S. W. 325; Herring v. Skaggs, 73 Ala. 446; 
Citizens' Bank v. Rhiitasel, 67 lowa, 316, 25 N. W. 261 ; Byers v. Or- 
ensstein, 42 Minn. 386, 44 N. W. 129. He read that which was respon- 
sive to the parts of the direct examination which had been admitted, 
and read and then argued against the admissibihty of certain other parts, 
to which objections had been noted. Tlie plaintiiï claims that in this 
procédure the défendant itself offered the évidence, to the admissibihty 
of which it now complains by writ of error. The défendant maintains 
that the objectionable évidence was read only to obtain the ruhng of 
the court on objections previously noted. The resuit is inextricable 
confusion. As we read the record, we find that the court was careful 
to exclude from the testimony the contract and dealings between the 
Grand Trunk and the défendant until it came to the spécifications of 
the contract under which De Cew had made bis inspection. Thèse 
the court admitted against the objection of counsel, which we Avili as- 
sume was made in a manner and under circumstances which do not 
preclude the défendant from asking for a review of the court's ruling. 
[2] The ruling of the court raises a question of the materiality of 
the Grand Trunk spécifications to the issue in this case. As previously 
stated, there were three inspections. The first was made by an em- 
ployé of the plaintiflf under given spécifications, which did not include 
heart ; the second, by an employé of the défendant under spécifications 
which required a fair percentage of heart. If the évidence had stop- 
ped there, it is obvions that the only questions for the jury would hâve 
been which of the two spécifications were the spécifications of the con- 
tract, and whether the plaintifif had furnished ties in conformity there- 
with. Spécifications of any other contract would not hâve been 
material. But the défendant sought to get the benefit of a third inspec- 
tion, which, because of the number of ties rejected under it, was advan- 
tageous to its défense, and produced the witness De Cew, inspector for 
neither the plaintifif nor the défendant, but for the Grand Trunk Rail- 
way Company, yet opposed the admission of testimony showing under 
what spécifications De Cew made his inspection. The court, however, 
admitted the spécifications of the contract between the Grand Trunk 
and the défendant as directly bearing upon the evidentiary value of 
De Cew's inspection. Thèse spécifications called for 

"Long Leaf Yellow Fine Sawn. Cross-ties (of like dimensions) — To be Standard 
Heart, 1. e. AU Heart — wltli the exception of one iucli of sap on each corner 
of each face— to be eut full size — from llve timber, and shipped in 8' lengtlis — 
multiples not accepted — inspection at final destination." 

In what way was this testimony material to the issue between the 
parties? If the Grand Trunk spécifications were the same as the 
spécifications of the contract in suit, as found by the jury, then De 
Cew's testimony was of value in showing non-performance by the plain- 
tiff, and in being cumulative of the testimony of Hinkley. If, on tlie 
other hand, the spécifications under which De Cew made his inspec- 
tion were différent from those which the jury found to be the spécifi- 
cations of the contract between the parties, then De Cew's testimony 
wholly lest its value as évidence of the plaintiff's non-performance. 
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As the défendant produced De Cew as its witness and insisted that the 
standard pursued by De Cew in his inspection was the standard by 
which the jury should détermine the plaintiff's liabiUty, the plaintiff 
had a right to know and the jury a right to be informed, by what 
standard De Cew made his inspection. If it happened to be a standard 
that was a part of the contract between the défendant and the Grand 
Trunk, that was the defendant's misfortune. When the défendant 
opened the door to the Grand Trunk transaction and adopted the 
Grand Trunk inspection as its own, it could not shut the door against 
évidence of spécifications under which that inspection was made. In 
admitting those spécifications it inevitably disclosed the existence of a 
contract between the défendant and the Grand Trunk which the de- 
fendant was trying to fill by purchases f rom the plaintiff under différ- 
ent spécifications. While information to the jury of the existence of 
the contract between the défendant and the Grand Trunk containing 
more rigid spécifications than those in the contract between the défend- 
ant and the plaintiff doubtless produced an atmosphère hurtful to the 
défendant, yet the défendant itself brought the atmosphère into the 
case by producing De Cew as its witness, and it risked the in jury in 
order to get the benefit of his testimony. Of this we think the défend- 
ant should not complain, especially in view of the caution which the 
court gave the jury to disregard as immaterial the existence of the con- 
tract between the Grand Trunk and the défendant, and to use the évi- 
dence respecting the spécifications of that contract only to ascertain 
whether the inspection by the defendant's witness was based upon those 
spécifications or upon the spécifications embraced in the contract be- 
tween the parties. 

[3] We shall treat the 7th, 8th, 9th and 16th assignments of error 
as raising sufficiently another question that calls for a brief exami- 
nation. In the plaintiff's statement of claim its case is put altogether 
on the express contract, and is not rested in part on a quantum meruit. 
If the statement had contained such a count, the American Company 's 
brief concèdes that the value of the accepted ties that were under grade 
would hâve been a proper subject of inquiry (page 42) : 

"The Issue raised at the trial by the pleadlngs was performance of the con- 
tract by the plaintiff. True, the défendant having unloaded the ties before 
inspection thereby accepted them, and, had the plaintiff in its replication seen 
fit to admit that some of the ties were under grade and claimed for them on 
a quantum meruit, there would then hâve been two issues of fact to try, 
namely, liow many ties were up to grade, and the value of those under grade. 
But, the plaintiff having in its replication reiterated that the ties were up 
to grade, we submit that under the position taken by the plaintifC no évi- 
dence of the value of culled ties by it would be compétent." 

On the third day of the trial the district judge ruled that as a matter 
of strict pleading the statement should be amended, and granted the 
necessary permission. When the amendment was offered, however, the 
American Company pleaded surprise, and asked for a continuance. 
We inf er that the court was disposed to grant the request ; whereupon, 
evidently to prevent the expense and delay of another trial, the plain- 
tiff withdrew the amendment, and the case proceeded, évidence of val- 
ue being thereafter received. Now, it may be admitted that some con- 
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fusion and irregularity are apparent on this subject, but upon this 
record we are not inclined to reverse solely for that reason. We do 
not reverse except for harmful error, and in what took place below on 
this subject the American Company suffered no injury. No one can 
read the notes of trial without being satisfied that the dispute was 
fought out strenuously on the merits ; the trial occupied five days, and 
the contest was severe as well as prolonged. We can discover no harm 
done the American Company by this branch of the inquiry, and we 
would not be justified in sending the case back merely to hâve the state- 
ment amended and the sanie évidence heard before a second jury. Both 
parties called witnesses upon this subject of vahie, and we find no com- 
plaint that the American Company was prevented from offering even 
cumulative évidence that would be available on another trial. In a 
Word, this whole matter bas apparently been tried out once on the mer- 
its, and, whatever the state of the pleadings may be, we are not inclined 
to disturb the resuit. After one fair hearing of a dispute, litigation 
should ordinarily come to an end. 
The judgment below is affirmed. 



McCOACH, Internai Eevenue Collector, v. CONTINENTAL PASSENGER 
RY. 00. OF PHITADELPIIIA. 

(Circuit Court of Appeals, Third Circuit. May 10, lOlG.) 

Nos. 2097-2101. 

1. IxTEKNAL Revenue <S=>0 — Excisk Tax on Cohpoiîations — "Doing Busi- 

ness." 

An operatins a^roement by whieli a street railroad eompany siirren- 
ders its own and leasod Unes to the possession of another eompany for 
oi)(>ration for a term of 909 years, in considération of aimual rentals and 
the payment of interest on its indehtedness and that of its lessors, does 
not ditïer in lésai effeet from a lease. and the lessor is not subject to 
tlie excise tax imposed by tlie Corporation Tax Law (Act Aug. 5, 1909, c. 
0, § 38, .'>G Stat. 112 [Comp. St. 19]."!, § C300]), as "doing business" through 
the operating eompany as its agent. 

{Va\. Note. — For other cases, see Internai Eevenue, Cent. Dig. §§ 13-28; 
Dec. Dig. ®^0. 

For other définitions, see Words and Plirases, First aud gecond Séries, 
Doing Business.! 

2. IxTEK.NAL Revenue «S^'O — Excise Tax on Corporations — Doing Busi- 

ness. 

A eoriioration, which lias ceasod to pursue the occuiiation for wliich 
it was orgunized by reason of the leasing of its property, may continue 
to exist, and to receive and diaburse rentals, aiul pay or renew its debts, 
or create new indehtedness, vs'ithout being sui.'ject to the excise tax for 
"doing business" under such statute. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. ©=50.] 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

^^sFor other cases see same topic & KEY-NUMBBR In ail Key-NumbereiJ Digests & Indexes 
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Actions at law by the Continental Passenger Raiiway Company o£ 
Philadelphia, by the Union Passenger Raiiway Company, by the Phil- 
adelphia Traction Company, by the West Philadelphia Passenger 
Raiiway Company and by the Thirteenth and Fifteenth Streets Pas- 
senger Raiiway Company against William McCoach, Collector of In- 
ternai Revenue. Jiidgments for plaintiffs, and défendant brings er- 
ror. Affirmed. 

For opinion below, see 224 Fed. 800. 

Francis Fisher Kane, U. S. Atty., and Edward S. Kremp, Asst. 
U. S. Atty., both of Philadelphia, Pa., for plaintift in error. 

Boyd Lee Spahr and Ellis Ames Ballard, both of Philadelphia, Pa., 
for défendants in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. Thèse actions were brought to recover 
corporation taxes for the year 1909, illegally collected from the plain- 
tiff corporations. They were tried together by the District Court on 
an agreed state of facts without the intervention of a jury. Secs. 
649 and 700 Rev. Stat. (Comp. St. 1913, §§ 1587, 1668). The single 
question was whether certain acts of the corporations constitute "do- 
ing business" within the meaning of the Corporation Tax Law. Act 
Aug. 5, 1909, c. 6, 36 Stat. 112, § 38 (U. S. Comp. Stat. 1913, § 6300). 
The court found for the plaintiffs and entered judgments for the 
amounts stipulated. 224 Fed. 800. The défendant tax collector sued 
out thèse writs, raising the same question for review. 

The actions arose out of the relation of the plaintiff corporations 
to the complex street raiiway System of Philadelphia, and out of the 
conduct of those corporations in performing their obligations in that 
relation, a full récital of which is quite unnecessary to the présent con- 
sidération. It will be sufficient only to outline the part of the System 
formed by thèse corporations, and to state with particularity only so 
much thereof as will disclose the légal aspects of the relation and de- 
velop the acts of the corporations which are specified to amount to 
■'doing business" within the meaning of the lavi'. 

Ail the companies presently to be named were incorporated by 
spécial or under gênerai acts of the Commonweakh of Pennsylvania. 

The Continental Passenger Raiiway Company was incorporated in 
1873 with full po\ver to construct and operate a street raiiway in the 
City of Philadelphia. 

On July 1, 1879, the Seventeenth and Nincteenth Streets Raiiway 
Company, having previously been incorporated with like power, leased 
to the Continental Company its entire property for a term of 99 
years, in considération of an annual rental and the payment of in- 
terest and principal of its bonded indebtedness. 

On January 1, 1880, the Continental Company leased the raiiway 
property which it owned and the property which it acquired from 
the Seventeenth and Nineteenth Streets Company, to the Union Pas- 
senger Raiiway Company for a term of 99 years, in considération of 
233 F.— 62 
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an annual rental and the payment of ail its obligation, including those 
assumed as well as those created. 

At about this period there occurred a radical change in street rail- 
way motive power, and the cable made its advent. To operate street 
railways by this power, the Philadelphia Traction Company was in- 
corporated in 1883. It was not authorized by its charter to hold prop- 
erty by lease. It was given authority, however, to operate street rail- 
ways of other corporations by the power it provided,, under agreements 
cf_ opération, by which railway corporations turned over to it their 
railway properties and surrendered their opération as completely as by 
lease. 

Having grown large by many leases similar to that of the Continental 
Company, the Union Passenger Company, on June 30, 1884, entered 
into an operating agreement with the Philadelphia Traction Company, 
by which it surrendered the possession and opération of its properties 
and the properties acquired from the Continental Company, for a 
term of 999 years, in considération of annual rentals and the payment 
of interest on its own obligations and on the obligations of the Conti- 
nental Company and the Seventeenth and Nineteenth Streets Company. 

On November 28, 1888, while the operating agreement was still in 
force, the Philadelphia Traction Company surrendered its charter in 
accordance with the provisions of the Act of Assembly of Pennsyl- 
vania of March 22, 1887 (P. L. 8), receiving in return letters patent 
under that act. The Philadelphia Traction Company continued for a 
time to operate under the agreement between it and the Union Pas- 
senger Company the several properties thereby obtained. 

At about this period electricity appeared as a motive power for 
street railways, and the Union Traction Company was incorporated as 
a traction motor company, with authority not only to electrically op- 
erate but to lease the properties of railway corporations. 

On October 1, 1895, the Philadelphia Traction Company leased ail 
its properties, including those acquired by the reçited transactions, to 
the Union Traction Company for a period of 999 years, on the usual 
considération of fixed rentals and the assuraption of the direct and in- 
direct obligations of the underlying corporations. 

The Union Traction Company operated thèse properties until July 
1, 1902, when it leased them, together with many others, to the Phil- 
adelphia Rapid Transit Company, for a period of 999 years, under the 
usual covenants as to annual rentals and the assumption of obHgations 
of the underlying corporations in the Une of succession. 

It is not disputed that as thèse leases and operating agreements 
were from time to time entered into, one corporation surrendered and 
the succeeding corporation assumed the entire opération and control 
of the properties demised or transferred, and it is conceded, that dur- 
ing the year 1909 when the taxes in question were collected, the prop- 
erties were wholly operated by the Philadelphia Rapid Transit Com- 
pany, and the plaintifï underlying corporations had no relation of 
management or control to them whatsoever. 

During the year 1909, while the Philadelphia Rapid Transit Com- 
pany was so operating the properties and was producing from them 
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the revenues with which to pay the rentals and interest obligations un- 
der the successive leases and operating agreements, the underlying 
corporations or some of them performed ail or a number of the acts 
which the défendant tax collector charges amount to "doing business" 
within the meaning of the law. Thèse may be defined to be (a) op- 
erating property by an agent, evidenced by the operating agreement be- 
tween the Union Passenger Company and the Philadelphia Traction 
Company; (b) the réduction of corporation bonded indebtedness by 
means of a sinking fund ; (c) renewal of corporation bonded indebt- 
edness by appropriate corporate action ; and (d) making payment of 
rentals and interest by one underlying corporation to and upon the 
obligations of a corporation underlying it. 

[1] Thèse acts may therefore be divided into four classes. The 
first is a légal déduction rather than an act, which is, in effect, that 
when the Union Passenger Company entered into an operating agree- 
ment with the Philadelphia Traction Company for the opération of 
its property and the properties of its underlying corporations, it con- 
stituted the Philadelphia Traction Company its operating agent, and 
through that agency, the Union Passenger Company itself continued 
to engage in and carry on the business for which it was incorporated, 
for the privilège of doing which it was taxable under the law. We 
are not impressed by this contention. We discern no différence be- 
tween an operating agreement of this kind and the customary lease 
by which one railway corporation takes over and opérâtes the prop- 
erty of another, when considered with regard to carrying on business 
with that property. By such an agreement, one corporation surrenders 
and the other assumes and exercises control over the property and 
its opération, as fuUy and as completely as though the transfer had 
been efïected by the recognized method of a lease. We are therefore 
of opinion that during the tax year none of the plaintiff corporations 
was engaged in the business of operating its property through an op- 
erating agent, and was not, even thus indirectly, "doing business" 
within the meaning of the law. 

[2] In reducing their indebtedness by means of a sinking fund and 
in renewing their bonded indebtedness by extending the terms there- 
lof, the corporations, though performing corporate acts in the exercise 
of corporatg powers, were not pursuing the body and the substance of 
the business for which they were organized, for which alone the tax 
is exacted. Traction Companies v. Collectors, infra. The courts 
hâve repeatedly held, that in creating a new debt by an issue of stock 
or bonds to meet a situation contemplated by a lease, and in provid- 
ing an issue of bonds to refund a maturing obligation, a lessor cor- 
poration is not doing business within the meaning of the act. Public 

Service Ry. Co. v. Herold, 229 Fed. 902, C. C. A. ; Public 

Service Railway Co. v. Moffet, Id. ; Traction Companies v. Collectors 
(C. C. A. 6th) 223 Fed. 984, 139 C. C. A. 360; Anderson v. Morris 
and Essex R. R. Co. (C. C. A. Ist) 216 Fed. 83, 132 C. C. A. Î27 , 
cited with approval in N. Y. C. & H. R. R. Co. v. Gill (C. C. A. 2d) 
219 Fed. 184, 134 C. C A. 558, and Lewellyn v. Pittsburgh B. & L. 
E. R. Co. (C. C. A. 3d) 222 Fed. 177, 137 C. C. A. 617. It would 
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add nothing to this décision to repeat the discussion upon this sub- 
ject appearing in thèse cases. It is sufficient to say, that the cases 
before us are within the reason of the cases cited, and that we are 
of opinion, in tal<ing corporate steps to retire or renew their bonded 
obligations, the plaintifif corpoi"ations were not doing business within 
the meaning of the act. 

While it is conceded that none of the plaintiff coi-porations was 
physically operating the railway embraced in any contract or lease, it 
is maintained that certain of them received money either directly or 
mdirectly from the operating corporation and disbursed it to their 
several underlying corporations in discharge of their assumed obliga- 
tions, and in so doing they were carrying on business within the mean- 
ing of the act. 

In disbursing money received from the operating corporation, an 
underlying corporation did nothing more than pay its debts. Thèse 
debts were incurred prior to the tax year and did not grow out of 
acts of the corporations in connection with the opération of proper- 
ties, either owned or leased. The payment of a debt disassociated with 
the opération of property is not doing business within the meaning 
of the law, McCoach v. Minehill R. R. Co., supra ; and the f act that 
a debt is assumed rather than created by the one paying it, does not 
change the character of the act of payment. A corporation, which has 
ceased to do business by ceasing to pursue the occupation for which it 
was organized, may continue to exist and to receive rentals for the 
use of its property and to pay its debts without being taxed for that 
privilège. In its property it may bave absolute or a qualified owner- 
ship, or against it there may be incumbrances created either by it or 
by a predecessor, with a corresponding liability on its part to dis- 
charge the same. The disbursement of money in discharge of a cor- 
poration's obligations to others is in the sensé of doing business no 
différent from the receipt of money in discharee of an obligation to 
it, and the payment of a debt assumed is not distinguishable in the 
sensé of doing business from the payment of a debt created, or a debt 
imposed, as by a tax. McCoach v. Minehill R. R. Co., supra. We 
are of opinion that the application of money received from the op- 
erating corporation to the debts assumed first by one corporation and 
then by another in the train of leases, does not amount tp doing busi- 
ness within the meaning of the Corporation Tax Lav/. 

The judgments below are affirmed. 



QUINETTE V. PULLMAN CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. May 2, 1910.) 

Ko. 4235. 

1. Courts <©=33(!G(13) — Fédéral Courts — State Décisions — Précédents. 

A décision by the Suprême Court of Olilahoma coustruing Comp. Laws 
0kl. 1909, § 5553, declaring that If, when a cause of action accrues 
against a persou, he be out of the state or has absconded or concealed 
hlmself, the perlod limited for the commencement of the action shall not 

(©=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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begin to run until he cornes into tlie state, or wliile he is so absconded 
aiid coiicealed, and if atter the cause of action accrues lie shall départ 
from the state, or abscond or conceal himself, such time shall not be 
coniputed as auy part of the i)erlod witliin which the action niust be 
brought, to the effect that neither a natural perj^on uor corporation that 
alisents himself or itself from the state, though he or it niaintains during 
his aljsence a résidence in the state and x)ei'soi)s therein on whom serv- 
ice of process which. will snstain a Personal judgment niay be made, 
eau take advantage of the statute of limitations, is biuding on the fédéral 
courts, and limitations do not run In favor of a foreign corporation not 
a résilient of the state, though it maintained a process agent tlierein. 

[Kd. Xote. — For other cases, see Courts, Cent. Dig. § OSo ; Dec. Dig. 
C=>.ÎCt!(1.3).J 

2. Eemoval of Causes <®=.j — EiditT of Removal — State Laws. 

A state 0(nistitution and laws, denying a foreign corporation doing 
business in the state the right to remove causes against it to the fédéral 
court under penalty of being deniod the beuefit of limitation statutes, are 
invalid. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 4, 5 ; 
Dec. Dig. <g=»3.] 

3. Courts @=33CC(13) — Fedekal Courts — State Décisions — Precedexts. 

Where a décision of the state court denying a foreign corporation the 
beueflt of limitation acts v,-as valid, as it applied the same principles to 
résidents and individuals, it must be followed by the fédéral courts, though 
the décision was also based on the pro|iosition that a foreign corporation 
could not liave the benefit of limitation acts unless it became a résident of 
tlie statd and reuounced its right of removal of causes, and such con- 
struction would invalidate the acts. 

(Ed. Note. — For other cases, see Courts, Cent. Dig. § 9S3 ; Dec. Dig. 
<S=3G6(13).] 

In Error tO' the District Court of the United States for the Western 
District of Oklahoma. 

On motion for rehearing. Motion denied, and former opinion af- 
firmée. 

For former opinion, see 229 Fed. 333, C. C. A. . 

Charles Mitschrich, of Lawton, Okl., for plaintiff in error. 

W. F. Evans, of St. Louis, Mo., and R. A. Kleinschmidt and E. H. 
Foster, both of 01<:lahoma City, Okl., for défendant in error St. Louis 
& S. F. R. Co. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SANBORN, Circuit Judge. [1] So far as the writer alone is con- 
cerned, the reasons for the opinion that the motion for rehearing should 
be denied in this case are that this court is required to foUow the con- 
struction of the statute of limitations of Oklahoma adopted by the 
highest judicial tribunal of that state, that the Suprême Court of Okla- 
homa in Haie v. St. Louis & San Francisco R. R. Co., 39 Okl. 192, 134 
Pac. 949, 950, 953, L. R. A. 1915C, 544, Ann. Cas. 1915D, 907, in the 
opinion of the writer, decided that the true construction of the excep- 
tion to subdivision 3, § 5550, Compiled Laws of Oklahoma 1909, found 
in section 5553 of those laws, to the efïect that if, when a cause of ac- 
tion accrues against a person, he be out of the state the period limited 
for the commencement of the action shall not begin to run until he 

CssFor other cases see same topic & KEY-NUMBEa In ail Key-Numbered Digests & Indexes 
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cornes into thé state, is that neither a natural person nor a corporation 
that absents himself or itself from the state, although he maintains 
during his absence a résidence in the state and persons tlierein on whom 
service of process against him may be made, or a corporation main- 
tains at ail times in accordance with the requirements of the Oklahoma 
statvites an agent on whom service of process agaiiist it which will 
sustain a personal judgment may be made, can take advantage of the 
statute of limitations in question. This conclusion seems to the writer 
unavoidable from the fact that the opinion in Hale's Case is based on 
Kansas décisions construing the same statute subsequently adopted in 
Oklahoma, Lane v. National Bank of the Metropohs, 6 Kan. 74, in 
which it was held that the personal absence of the debtor, a natural 
person, from the state, even if he retained his résidence in the state 
at which process against him might be served, was sufficient to take 
his case out of the statute, and Williams v. Metropolitan Street Ry. 
Co-, 68 Kan. 17, 74 Pac. 600, 64 L. R. A. 794, 104 Am. St. Rep. 377, 
1 Ann. Cas. 6, ^itna Life Ins. Co. v. Koons, 26 Kan. 215, and other 
cases wherein it was held that foreign corporations, although they con- 
tinuously maintained officers and agents in the state on whom process 
could be served that would sustain personal judgments against theni, 
could not avail themselves of the Kansas statute of limitations, and on 
the fact that after a review of the authorities, in summing up this 
branch of the case, the Suprême Court of Oklahoma said : 

"ïhe question theii arises: For whose benefit was the statute of limitations 
put in force V Evidently for those residing within tlae state, for even dtizens of 
the state carmot avait themselves of the ienefit of siich statutes during their 
absence from the state." 

Counsel argue that this décision is mère dictum, and should be dis- 
regarded by this court, because in the Haie Case the railroad Com- 
pany had not complied with the Constitution and statutes of Oklahoma 
(section 260, Williams' Ann. Stat. ; sections 5605, 5606, Comp. Stat. 
of Oklahoma 1909), requiring it to designate agents residing in the 
state on whom service of process against it might be made, and to file 
certificates of such appointments in specified public offices, while in the 
case in hand the défendant pleaded and the demurrer admitted that it 
had appointed and certified such agents and had complied with ail the 
valid and constitutional laws of Oklahoma. That contention, how- 
ever, is not persuasive and seems to the writer untenable. In the Haie 
Case the railroad company had officers and agents in Oklahoma, though 
not designated and certified under the sections of the statute just 
quoted, on whom service of process could be made during ail the time 
after the cause of action arose. The Suprême Court of Oklahoma, in 
determining whether or not the foreign corporation upon whom serv- 
ice could hâve been made within the state at any time could avail it- 
self of the statute of limitations, first exhaustively considered and de- 
cided the broad and f undamental proposition that no person, whether 
a natural person or a corporation, that had been absent from the state 
since the accrual of the cause of action, could avail himself or itself 
of the statute of Hmitations, notwithstanding the fact that at ail times 
during his or its absence service of process which Would hâve sus- 
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tained a personal judgment against liim or it could hâve been made 
in the state, could invoke the statute of limitations of that state. Hav- 
ing decided that proposition, it descended to the particular case and 
held that, becaiise the railroad company in the Haie Case was such a 
corporation, it was governed by that rule. The corporation in the 
case in hand, although at ail times since the accrual of this cause of 
action process that would sustain a personal judgment against it might 
hâve been served upon its agent designated and certified to receive such 
service as required by the statutes of Oklahoma, falls equally under the 
hasic proposition the Suprême Court of Oklahoma decided. And in- 
asmuch as that court had the constitutional and judicial power to dé- 
cide that proposition, and it is the duty of this court to foUow and ap- 
ply it in cases arising under the Oklahoma statute (Bauserman v. Blunt, 
147 U. S. 647, 656, 13 Sup. Ct. 466, 37 L. Ed. 316), and for that rea- 
son, and for that reason alone, in the opinion of the writer, the défend- 
ant corporation cannot avail itself of the Oklahoma statute of limi- 
tations, and its motion for a rehearing of this case must be denied. 

[2, 3] The fact is not overlooked that counsel for the corporation 
contend that the décision of the Suprême Court of Oklahoma in the 
Haie Case is not founded, as the writer believes it to be, upon the 
broad fundamental proposition which has been discussed and stated, 
and which may be termed the first proposition decided by the Okla- 
homa court; but they insist that it is based on the proposition which 
may be termed its second proposition, that the Constitution and stat- 
utes of Oklahoma required this foreign corporation, as a condition of 
availing itself of the statute of limitations of that state, to renounce 
its right under the Constitution and laws of the United States to bring 
in, or remove to, any of the national courts any suit for or against it 
arising in Oklahoma, to become a résident of that state and to submit 
ail its controversies to the courts of that state exclusively. There is 
language in the opinion in the Haie Case that lends much support to 
the contention that this second proposition was decided. lî that were 
the décision of that court, and if its construction" and application of the 
Constitution and statutes of Oklahoma to the Haie Case rested upon 
that proposition, it would, in the opinion of the writer, be violative of 
the Constitution and laws of the United States, and it would be the 
duty of this court to disregard the décision and the opinion, and to con- 
sider and décide the true construction and application of the Oklahoma 
statute of limitations as a new question. Harrison v. St. Louis & San 
Francisco R. R. Co., 232 U. S. 318, 34 Sup. Ct. 333, 58 L. Ed. 621, U. 
R. A. 1915F, 1187. 

It is, however, unnecessary to détermine whether or not this second 
proposition was decided in the Haie Case, because if it were then the 
décision and opinion rested upon the first proposition and the second 
proposition, and granting that the second proposition is untenable, and 
violative of the suprême la^v of the land, the Oklahoma court's décision 
of the first proposition is still conclusive of its resuit, and of the duty 
of this court to follow the construction given to its statutes by that 
proposition, and it is on that ground alone that the writer is of the 
opinion that the motion for rehearing must be denied. 
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WETZEL V. UNITED STATES.» 

(Circuit Court of Appeals, Nlnth Circuit. July 3, 1916.) 

No. 2606. 

1. Indictment and Information ©=132(4), 137(G) — Motion to Quash — Dis- 

cKETioN op Court. 

A motion to quash an indictment on the ground that the three counts 
chai'ged tbe sanie offense is properly denied, for sucli a motion is not 
favored, and Is addressed to tlie discrétion of tbe court, while a motion 
to elcct is the proper renaedy. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 430-143, 445, 486 ; Dec. Dlg. <S=132(4), 137(G).] 

2. PosT Office <§x=34S(2) — Offense— Indict.ment — Sufficienct. 

An Indictment under Crimlnal Code (Act March 4, 1900, c. 321) § 211, 
3.5 Stat. 1129 (Comp. St. 1913, § lO.'iSl), maklng It an offense to mail any 
wrlting giving Information as to where, how, from whom, or by what 
means articles for produclng an abortlon may be procured, alleging that 
défendant mailed a letter and notice, conslstlng of the prlnted figures 
938 and 100 pasted on the back of a politlcal circula r, whereby iiotlce 
was glven that articles and thlngs designed and adapted for produclng 
an abortlon mlght be procured at 938 JlUmore stroet ut a cost of $100, 
is sufficlent to charge an offense. 

[Ed. Note. — For other cases, see l'ost Office, Cent. Dig. § 70; Dec. Dig. 
<©=548(2).] 

3. CiuMiNAL IvAw ®=>1167(2) — Appeal — Harmless Eerok. 

Wliere accused's motion to requlre the government to elect on whlch 
count of the Indictment charging violations of the postal laws (Crimlnal 
Code, § 211) was denied, but the judgment of sentence did not purport to 
be a sentence on two counts, and the sentence Imposed dld not exceed 
that whlch was permlsslble on conviction of a single offense, the déniai 
of the motion cannot be complained of, there havlng been but a single 
crimlnal act, for, wiiere conviction is had on more than one count, the 
senl;ence, if it does not exceed tliat whlch mlght be imposed on convic- 
tion under any single count, is good if any count be sufiiclent. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dlg. § 3103; Dec. 
Dig. <3=^in:7(2).] 

în Error to the District Court of the United States for the First Di- 
vision of the Northern District of Cahfornia; M. T. DooHng, 
Jucige. 

J. F. Wetze] was convicted of violating the postal law^s, and he 
brinp/^ error. Affirmed. 

Tlic [iliiinfiff in error was Indleted under throe counts for violation of sec- 
tion 211, rnjr(-d States Crimlnal Code. The first count charged in substance 
that on .■i.iii.tn^t 13, 1012, at San Francisco, he did willfnlly, unlawl'ully, know- 
insly, and fe-oniously deposlt and cause to be deposited in the i;ost oOice es- 
tatilishJiK'nt of the TJnlted States a certain letter and notice inciosed in a 
sealed envclope, on whlch the postage had been prepaid, addressed to Claude 
L. Coon, P.ox 741, Kingman, Ariz., whlch said wrltten letter and notice con- 
sisted of the figures "938" and "100" pasted on the bacis of a prlnted oireular 
containlng certain printcd matter which was a notice of the time and place 
of certain political speeches to be made in San Francisco and was set forth; 
that the figures pasted on the back of said, circular gave information that 
divers articles and thlngs designed aud intended for produclng abortlon mlght 
be obtained at 938 Fillmore street In the city and county of San Francisco 
ut a cost of $100. The second count differed from the first in charging that 

iÊ;=»For other cases ses same tooic & KBY-NUMBEH in ail Key-Numl/ered DlgestB & Inâeïe» 
♦Rehearing denied October 9, 1916. 
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the figures on tlie msiiled notice gave tlie information tliat an act iiiul opéra- 
tion for ijrocuring and prodiu-in;^ abortion would he done and perfornied at 
No. 938 Fillmore street at a coHt of $100. Tiie tliird count differed from the 
otliers in charging tliat tlie notice gave information tliat an abortion would 
be produced by liini, tlie said défendant, at No. i).!S Fillmore street, for the 
sum of $100. 

There wa.s a motion to quasli the indictment on tbe ground that it eharged 
the défendant thrce times with the saine offense, and tliere was a demnrrer to 
the indictment on the gronnd that in neither coniit were fiuifi stated sulli- 
cient to coustitute an offense against the laws of the United States, and on 
the ground that the jndictment is ambiguous, in that it eannot be ascertained 
therefrom how and in what inntnier the figures refi^rred to gaVe the infor- 
mation iirohibited by .section 211 of the Criniinal Code, and furtber that tlie 
indictment is uncertain and unintelligille, and tlie ligures so referred to 
therein are without unlawful meanlng. ïhe motions to «luasli and the de- 
murrers were overruled, as was also the motion of the plaintiffl in error to re- 
OiUire the United States to elect upon whicli couut the plainifï in error was 
to be tried. 

It was shown on the trial: That the plaintiff lu error had publlshed in 
the uewspapers an advertisenient reading: "Old reliable speeialists for 
wonien." "Accommodations, nurse, adoption, etc. OoS Fillmore Street." Tliat 
on August 10, 1012. a letter was mailed at Kingman, Ariz., addressed to "iJoc- 
tor, 9.3S Fillmore Street, San Francisco, California," in which tlie writer re- 
ferred to the advertisement and asked for information as to what the doc- 
tor's fee would be for performiiig an abortion upon a young woman and iu- 
(piiring when, do "you waiit lier to come." Thiit lu answer to that letter the 
plaintiff in error mailed to the writer thereot the printed circular, on the 
back of which were pasted the figures "0:JS" and "100." 

The jury found the plaintiff in error "gullty on the first count of the in- 
dictment, and gullty on the second and third counts of the indictment." There 
was a motion for a new trial, which was granted as to the first count, but 
denied as to the second and third counts. Thereafter judgmeut was reii- 
dered on the verdict as to the second and third counts. 

Catlin, Catlin & Friedman, of San Francisco, Cal. (Augiustine C. 
Keane, of San Francisco, Cal., of counsel), for plaintiff in error. 

John W. Preston, U. S. Atty., and .M. A. Thomas, Asst. U. S. Atty., 
both of San Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
It is assigned as error that the court overruled the defendant's motion 
to qtiash the indictment, which was interposed on the ground that the 
indictment eharged one offense in three counts. That defect, if it ex- 
isted, was no ground for quashing ail three cotmts. A motion to quash 
is not favored by the courts. It is ordinarily addressed to the discré- 
tion of the court. Durland v. United States. 161 U. S. 306, 16 Sup. 
Ct. 508, 40 L. Ed. 709; Hillman v. United States, 192 Fed. 264, 112 
C. C. A. 522. And the objection that ail the counts are for the same 
offense should be made by motion to require the prosecution to elect, 
and not by a motion to quash the indictment. United States v. Har- 
mon (D. C.) 38 Fed. 827. 

[2] It is urged that the indictment is defective, in that it does not 
set forth the facts upon which the government relied to show that the 
printed circular mailed by the défendant contained information for- 
bidden by the statute. But the indictment in the first count states that 



986 233 FEDEKAL KEPOEÏEU 

the figures so pasted on the back of the circular "then and there gave 
information that divers articles and things designed, adapted, and in- 
tended for producing abortion might be obtained at 938 Fillmore 
Street," and there is a corresponding allégation in the other counts. 
The indictment substantially conforms to that which was approved in 
United States v. Grimm (D. C.) 50 Fed. 528, and Grimm v. United 
States, 156 U. S. 604, 15 Sup. Ct. 470, 39 L. Ed. 550, cited by the 
défendant as examples of proper pleading. 

[3] It is contended that the court erred in not requiring the govern- 
ment to elect on which of the three counts the défendant should be 
tried. The first count charged that the letter sent by the défendant 
gave information where divers articles and information designed and 
intended for producing abortion might be obtained, the second charged 
that it gave information where an opération for abortion could be per- 
formed, and the third that it gave information as to who would per- 
f orm the opération. The verdict on the first count has been set aside, 
and the court has ordered a new trial thereon. We do not find it neces- 
sary to inquire whether the défendant could hâve been compelled to 
go to trial on an indictment which, by the means alleged, charged him 
in one count with giving information as to the place where an abortion 
might be performed, and in another with giving information as to the 
person by whom it might be performed. 

We are inclined to the view that such pleading was permissible. 
But, however that may be, we think that in this case the défendant has 
suffered no préjudice by the ruling of tlie trial court. Obviously the 
offense of which he was charged, and for which he was convicted, 
and upon which he was sentenced, was the single act of sending by 
mail the figures "938" and "100" in answer to a letter of inquiry as to 
a proposed abortion. The judgment of the court was: 

"That, whereas, said J. F. Wetzel havlng been duly convicted in ttiis court 
of tlie crime of violation of section 211 Criininal Code of the United States, 
it is therefore ordered and adjudged that said J. F. Wetzel be imprisoned 
for the term of six months in the Alameda couuty jail, Alameda county, Call- 
fornia." 

This is not a sentence upon two counts, but it is in form a sentence 
upon a conviction of a single offense. The sentence which was im- 
posed does not exceed that which is permissible upon a single ofifense. 
Where a verdict of guilty is rendered upon more than one count, and 
the sentence does not exceed that which might properly be imposed 
upon conviction under any single count, the sentence is good if either 
count is found sufficient. Claassen v. United States, 142 U. S. 140,. 
12 Sup. Ct. 169, 35 L. Ed. 966; Evans v. United States, 153 U. S. 608, 
14 Sup. Ct. 939, 38 L. Ed. 839 ; Kalen v. United States, 196 Fed. 888, 
116 C. C. A. 450; Norton v. United States, 205 Fed. 593, 123 C. C. 
A. 609; Tubbs v. United States, 105 Fed. 59, 44 C. C. A. 357^ 

We find no error. The judgment is affirmed. 
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THE Elil B. CONINE., 

(Circuit Court of Appeals, Second Circuit Aprll 11, 1916.) 

No. 22T. 

TowAGE <g=»ll(5) — Loss OF Tow — LiABiLiTT or TUG. 

A tug, whieh with three lielpers undertook to take a tow of 19 loaded 
coal barges from North Eiver around in East Blver during a soutli wlnd 
which at tiœes exceeded 60 miles an liour, held négligent, and liable 
for the loss of a barge, wlilch was swamped while roundlng the Battery. 
The barge held not In fault for not having her hatch covers in place, 
whicli was not customary nor usually required wbile navigating harbor 
waters. 

[Ed. Note. — For other cases, see Towage, Cent Dig. f 17; Dec Dig. 
€=3ll(5).] 

Appeal from the EHstrict Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Ferdinand Gildersleeve and Olive Gildersleeve 
& Sons, Incorporated, owners of the barge Lillian, against the steam 
tug EH B. Conine; the Cornell Steamboat Company, claimant De- 
cree for libelants, and claimant appeals. Affirmed. 

Jannary 3, 1913, was contemporaneously noted by the district forecaster In 
New York City as "one of the notable windy days of record." The hourly 
movement rose from 31 miles between 6 and 7 a. m. to 62 miles between 12 
noon and 1 p. m., with a maximum of 66 miles. Between 2 and 3 p. m. the 
movement was T5 miles, with one 5-minute sunnll nt the rate of 86 miles. 
At approxiœately 10 a. m. the tug Conine left ICdgewater, N. J., with a tow 
of coalboats bound for the East River. The fleet was added to from time 
to time by helper tugs, and the helpers then assisted in towing. By noon, 
the tow consisted of 19 boats in 5 tiers, hauled by 4 tugs, and was off Cort- 
landt Street, Manhattan. The tide duriug thls passage had been ebb and the 
wlndsouthward — probably sbifting at times both to the eastward and west- 
ward of south. It required an hour to pull the tow from near Cortlandt 
Street to the vicinity of Pier 1, North River. 

Libelant's beat Lillian was the starboard hawser beat of thls tow; she 
was an open coal barge, with a full, but not unusual, cargo aboard ; she had 
hatch covers, but they were not in use ; the strongbacks, by which alone the 
covers could hâve been made secure, were below decUs, underneath the coal, 
and could not be gotten at. While the tow had been proceeding in a gên- 
erai southerly direction and head to the wlnd, no damage was received by 
any boat. At or near Pier 1 the tide changed, and the tugs turned eastward 
to round the Battery on the flood. As soon as the headlng of the tow changed, 
the starboard side thereof was exposed to tlie full sweep of the waves, and 
when not far from the Aquarium, or Castle Garden, the Lillian swamped. At 
or about the same time the smallest tug of the four towing vessels was obliged 
to eut her Unes and seek shelter in a slip, because her freeboard was not 
suiBcient for the weather; but she was further distressed by the wash from 
the other tugs. The owner of the Lillian brougbt this libel to recover for 
the losses thug received. 

J. Parker Kirlin, of New York City (H. H. Flemming, of Kingston, 
N. Y., and Wm. H. McGrann and Robert S. Erskine, both of New 
York City, of counsel), for appellant. 

Park & Mattison, of New York City (Samuel Park, of New York 
City, of counsel), for appellees. 

( g — f Vnr oUier CMes ••• sam* taplo tt KBY-HVMBÎiR la ail Kejr-Numbered DigesU & Indexu 
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Before WARD and ROGERS, Circuit Judges, and HOUGlî, Dis- 
trict Judge. 

HOUGH, District Judge (after stating tlie facts as above). Cau- 
tion in tempestuous weather is of course obligatory, even in narrow 
and slieltered waters ; and danger arises for harbor craft, when strong- 
er or better built vessels would run no risk. Care is largely measnred 
by what is to be taken care of. The navigators of thèse towing tugs 
knew, or were bound to know, that they had in charge, not one, but 
several, boats of Httle freeboard, filled with coal, and easily swamped, 
if exposed to the full force of waves, moderate when measured by 
what is to be expected in open waters. 

It was known, also, that a long-continued southerly wind must 
rouse a considérable sea at the Battery, because there is open water 
from there to the Narrows, and it was obvions tliat in turning east- 
ward out of the North River the starboard side of the tow would be 
exposed to the full sweep of a sea that a raost unusual wind had been 
arousing for hours. Thèse dangers were not thought sufificient to 
prevent or delay the trip, but that proceeding ahead was an error of 
judgment the event both as to boat and tug soon showed. 

'Xack of care iinder the circurastances," wliich is négligence, is 
rarely willful or reckless ; it is usually error of judgment. But the 
converse is not true — that every error of judgmer,t is négligence. The 
error must be measured by the standards of conduct and business 
knowledge furnished by the évidence and by expérience of which even 
courts can take cognizance without direct testimony. If the error, 
viewed from that standpoint, is such as would not bave been commit- 
ted by a reasonable man, reasonably skilled in his occupation, it is 
négligence. When thus tested, the presumably deliberate act of the 
Conine's navigators must be pronounced négligent, because it exposed 
the Lillian (and other boats) to dangers they were ill-fitted to endure, 
and of which no harbor captain could be ignorant, indeed, the évi- 
dence leaves us in no doubt that the périls encountered were known to 
ail, and justly feared by some, of the licensed men in charge of the 
towing craft. 

Défense rests principally upon the argument that it was not négli- 
gent to start upon the voyage (which is admitted), that no occasion for 
alarm arose until Pier 1 was reached, and that it was then impossible 
'to do anything but go ahead, risk the dangers of rounding the Bat- 
tery, and seek shelter jn the narrow waters of the East River. To 
this we cannot agrée. How hard it was to drag the tow against the 
wind and waves is shown by the time required to get from Cortlandt 
Street to Pier 1. The tide aided little against such a storm. It was 
not only possible, but quite feasible, to stay in the North River, and 
this should bave been donc. Ail that was required was cessation of 
effort to get ahead, and the tow would bave remained substantially 
as it had been for hours. The only obligation to proceed résultée!, 
not from the weather, but from an imperative désire to deliver the 
coal at its East River destination, which is no excuse for errors of 
navigation. 
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It is urged as a contributing cause of disaster, and a fault on the 
part of the Lillian, that she had no covering hatches in place. Her 
condition was well known to the tug masters, and it is rarely neces- 
sary to put on hatches while working in the upper harbor of New 
York. Boats of the class in question usually omit them on harbor 
trips. The LilHan was entitled to expect exposure to no unnecessary 
danger; she was subjected to such danger, and that constitutes the 
primary fault in this case. As it was no fault on the LilHan's part 
to start without covers in place, and it was a fault in the tugs to take 
her around the Battery in such a storm, we cannot consider it négli- 
gent to omit a possible précaution against a danger not reasonably to 
be anticipated, and produced by the error of claimant's employés. 
We say possible précaution, because it is doubted whether the covers 
under circumstances shown would hâve changed the event. 

The decree is afîirmed, with interest and costs. 



MILWEE et al. v. WADDI.EÏON. 
(Ch-cuit Court of Appeals, Ninth Circuit. July 3, 191C.) 

No. 2649. 

1. Adverse Possession <g=>51 — Title — Claim in Good Faith. 

Under Coiup. Laws Alaska 191?t, § 1S74, wliich does not require claim in 
good faith for 10 years' adverse, open, and notorious possession to ripen 
into title, plaintifC, who lield for tliat time, tliough judgnient was recov- 
ered against liim by défendant, acquired au adverse title, regardless of 
whether his claim was in good faith. 

[Ed. Note. — For other cases, see Adverse Possession, Ceut. Dig. §§ 238, 
239 ; Dec. Dig. <©=>51.] 

2. Principal and Agent <®=528 — Poweb of Attoeney — Authobity. 

Where one entitled to share in an estate executed a power of attomey 
to enable his counsel to close up the estate, the attorney cannot, over 20 
years after the power was given, convey lands belonging to the estate 
which the beneflciary had seen, declared to be worthless, and had aban- 
doned, particularly where the beneflciary had not been heard of in the 
meantime. 

[Ed. Note.^ — For other cases, see Principal and Agent, Cent. Dig. § 50 ; 
Dec. Dig. ©=328.] 

In Error to the District Court of the United States for the First 
Division of the District of Alaska; Robert W. Jennings, Judge. 

Ejectment by William N. C. Waddleton against S. H. Milwee and 
another. There was a judgment for plaintitï, and défendants bring 
error. Affirmed. 

J. H. Cobb, of Juneau, Alaska, for plaintiflfs in error. 
Winn & Burton, of Juneau, Alaska, for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The défendant in error, who was the 
plaintiff in the court below, in the spring of 1896 entered into posses- 

®s»For other cases see aame topic & KEY-NUMBEK iu ail Key-Numbere^l UigesU & Indexes 



yJO 233 FEDERAL REPORTER 

sion of a lot in the town of Juneau, and remained continuously in pos- 
session, claiming to own the lot, from that time until June 12, 1914, 
when he was ousted by the défendants. The lot was a part of the pat- 
ented town site of Juneau. The town-site trustée on November 10, 
1898, conveyed the lot to the "Pullen heirs" — James H. Pullen, Mary 
H. Wilson and Thomas R. Wilson. The conveyance was made after 
a contest between the said grantees and the plaintiff. From the déci- 
sion on that contest the plaintiff appealed. In 1902 the décision was 
affirmed by the Commissioner of the General L,and Office. Notwith- 
standing the décision, the plaintifif remained in the undisturbed pos- 
session of the premises, claiming to own the same, and paying the taxes 
thereon, until his éviction in 1914, whereupon he brought ejectment 
against the défendants. On the trial of the cause the court instructed 
the jury to return a verdict in favor of the plaintiff for a two-thirds 
interest in the lot; Pullen having conveyed to the défendants only a 
one-third interest in the same. As to the remaining one-third inter- 
est the court submitted to the jtiry the question of the right and title 
of the respective parties thereto, and the jury returned a verdict for the 
plaintiff as to that interest also. 

[1] The défendants assign error to the refusai of the court to in- 
struct the jury to return a verdict in their favor and to the peremptory 
instruction to return a verdict for the plaintiff for an undivided two- 
thirds interest in the lot. We find no merit in either of thèse assign- 
ments. The plaintiff claimed the title and paid the taxes, under an 
open, notorious, continuous, hostile, and adverse possession under a 
claim of ownership for more than 10 years. The défendants say that 
the plaintiff, after a judgment against him, could not claim title in 
good faith, and they cite Jasperson v. Scharnikow, 150 Fed. 571, 80 
C. C. A. 373, 15 L. R. A. (N. S.) 1178, and Center v. Cady, 184 Fed. 
605, 106 C. C. A. 609. Those décisions were based upon a statute of 
the State of Washington (Ballinger's Ann. Codes & St. § 5503), which 
provided that one should be held to be adjudged the lawful owner of 
property if he were in actual, open, and notorious possession of the 
same under a claim and color of title "made in good faith," and who 
should during said time pay ail taxes legally assessed on such lands. 

There is no provision in the statute of Alaska that the claim of title 
shall be made in good faith. It is sufficient if for the specified period 
the possession is maintained and ownership asserted in accordance 
with the provisions of the statute. We think, however, that it might 
properly be held that the plaintiff's claim of title in this case was made 
in good faith. Notwithstanding the adverse décision against him, he 
remained in the undisturbed possession and claimed the property. He 
claimed it, he said, "because I thought I had a better right, the Pullen 
heirs had not been heard from, and I didn't think they could get it." 
And he testified that no claim whatever had been made by any of the 
Pullen heirs to the land in controversy, and that it formed no part 
of the inventory of the Pullen estate, and had never been occupied by 
any of the Pullen heirs. Mr. Heid, who was attorney for J. H. Pullen, 
testified that when Pullen saw the lot he abandoned it and gave it up 
in disgust. 
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[2] Again, we are of the opinion that the défendants proved nO' 
title in themselves. Their claim of title depended wholly upon a con- 
veyance, executed by John J. Heid under a power of attorney from 
James H. Pullen, which had been made and executed 26 years before 
the conveyance. The power of attorney gave gênerai authority to 
take charge of ail the property of Pullen, real and personal, in the 
town of Juneau, with authority to lease, bargain, and sell the same 
upon such terms and under such covenants as Heid might see fit. It 
was evidently executed for the purpose of enabling the grantee therein 
to take possession of and settle up the interest of the grantor in the 
estate of which he was one of the heirs. Pullen shortly af terward came 
to Juneau, and according to Heid's testimony he never returned. From 
that time on Heid never again saw or heard from him. Heid testified 
that Pullen, when he saw the property, was greatly disappointed in 
it, "and, when shown this particular lot, abandoned it and gave it up 
in disgust, and I hâve never received a letter or any word from him 
since that time." 

A power of attorney executed under the circumstances detailed 
should be heid insufficient to authorize the exécution of a conveyance 
26 years after its date. It is the settled rule that the duration of a pow- 
er dépends upon the intention of the grantor, as shown by its terms, by 
the purposes he had in view, and by the surrounding circumstances. 
31 Cyc. 1051. It would seem that the purpose of this power of attor- 
ney had been fulfilled and its life ended when the grantor thereof visit- 
ed Juneau, examined the property, and abandoned it as valueless. It 
would be going far to hold that, in the absence of knowledge of Pullen's 
whereabouts, or knowledge whether he was alive or dead, and in the 
absence of communication from him to his agent for a period of more 
than 20 years, the conveyance to the défendants was the act and deed of 
Pullen. In Marquam v. Ray, 65 Or. 41, 131 Pac. 523, the Suprême 
Court of Oregon said : 

"Where the time within which the power is to be exercised is not fixed in 
the Instrument, it must be exercised within a reasonable time" — citing ClarU 
and Sl^yles on Agency, p. 542. 

The judgment is affirmed. 



UNITED STATES FIDELITY & GUARANTY CO. v. EICHEL et al. 
(Circuit Court of Appeals, Third Circuit. October Terni, 1916.) 

No. 1850. 

On pétition for further order. Pétition denied. 

For former opinion, see 219 Fed. 803, 135 C. C. A. 473. 

PER CURIAM. After we decided this controversy in February of 
last year (219 Fed. 803, 135 C. C. A. 473), an appeal was taken to the 
Suprême Court, but this was dismissed for want of jurisdiction in the 

following November. 239 U. S. 629, 36 Sup. Ct. 165, 60 L. Ed. . 

The mandates from both courts were promptly sent down, and sinice 



992 233 FEDERAL REPORTER 

December, 1915, the District Court lias once more had possession of the 
suit. The pending pétition aslis for an order — 

" ♦ * * tliat the District Court shall rehear this case, and In such rebear- 
ing permit tlie parties to introdiice any évidence pertinent to the issues made 
liy the pleadlngs so that addltional évidence may be takeu on any of sald 
issues, and the Distiict Court proceed to rehear the case on the évidence 
already taken and in, and on any addltional évidence that may be offered." 

We hâve considered the pétition, and the appellant's reply thereto, 
and are of opinion that (if we assume our power now to make the order 
requested) no sufncient reason is disclosed for directing the court below 
to rehear the case. What was said in 219 Fed. 803, 135 C. C. A. 473, 
States the subjects that were committed to that court for further ac- 
tion, and we see no need to add anything now. This prolonged liti- 
gation should come to an end as soon as the other business of the 
District Court may reasonably permit. 

The pétition is refused. 



NG JUNG V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. May 24, 1916.) 

No. 2S9. 

Aliens i®=331 — Chi.n'ese Persons — Depobtatioîi. 

The United States is net estopped froni doporting a Chines© person, not 
entitled to reniain in the country, by reason of the acts of a spécial immi- 
gration agent. 

[Ed. Note.— For other cases, see Aliens, Dec. Dlg. <S=»31.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Proceeding for déportation of Ng Jung. Krom an order of the 
District Court affirming an order of déportation, défendant appeals. 
Affirmed. 

R. M. Moore, of New York City, for appellant. 

F. M. Roosa, Asst. U. S. Atty., of New York City. 

Bef ore COXE and WARD, Circuit Judges, and CHATFIELD, Dis- 
trict Judge. 

PER CURIAAI. The question hère is one of fact. There was tes- 
timony for and against the proposition that the défendant was born 
in the United States. The commissioner and Judge Lacombe, who re- 
viewed the order of déportation, concurred in finding that the appellant 
was a laborer unlawfully in the United States. 

We think the testimony warranted this conclusion, and that npthing 
in the record would justify a finding that both tlie commissioner and 
the judge were wrong. The United States is not estopped from de- 
porting the appellant because of any act or omission of the spécial 
agent, Dannenberg. 

The order of déportation is affirmed. 

^sjFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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TOCH et al. v. ZIBI':LL DAMP EESISTING PAINT CO. 
(Circuit Court o£ Appeals, Second Circuit. May 9, 1916.) 

No. 2.-X 

1. Patents <^=>?>7 — Antictpation — Accidemtal Priob Use. 

Patentable noTelty is not negativod liy a prior accidentai production of 
the sauie thing, when the operator does not recogiilze tlie means liy vvhich 
the accidentai resuit is aeconiplislied, and no knovvledge of them, or of 
the method of their employmeut, is derived from the prior use by any 
oue. 

[Ed. Note.— For other cases, see Patents, Cent. DIg. §§ 41-44 ; Dec. Dlg. 
<S=»37.] 

2. Patents <S=>52 — Anticipation — Prior Use. 

To invalidate a patent by prior use, it is not necessary that the one 
who previously made use of the same process to aecomplish the same re- 
suit understood the scientiflc prlnclple. 

(Ed. Note.— For other cases, see Patents, Cent. Dig. § TO; Dec. Dig. 
<&=>52.] 

3. Patents <S=328— Pbiob Public Use. 

ïhe Toch patent, No. 813,841, for method of treating cernent and cernent 
construction, held void for anticipation, on évidence establishing beyond 
a reasonable doubt that the article made by défendant and alleged to 
infringe was publicly known and publlcly used by défendant for the same 
î)urpose as at présent more than two years before application for the 
patent. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On pétition for rehearing. Denied. 

For former opinion, see 231 Fed. 711, C. C. A. . 

Kenyon & Kenyon, of New York City (Walter C. Noyés and Wil- 
liam Houston Kenyon, both of New York City, of counsel), for ap- 
pellants. 

Merwin & Swenarton, of New York City (W. H. Swenarton, of 
New York City, of counsel), for appellee. 

Before WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

ROGERS, Circuit Judge. This court on February 21, 1916, filed an 
opinion in which it held that the plaintiffs were not entitled to recover 
from the défendant for an alleged infringement of letters patent No. 
813,841 granted to them by the United States. The court reached 
its conclusion that the patent in suit was invalid because convinced 
of the public use of the thing alleged to infringe; such use having 
occurred more than two years prior to the application for the patent. 
The pétition for the rehearing states that there is an important and 
well-established exception to the rule that a public use that occurred 
more than two years prior to application makes a patent void. That 
exception is that use without knowledge does not make a patent void. 
The counsel for the petitioners allège that, while the défense of prior 
use was sufficiently and properly pleaded, nevertheless on the original 

£=:»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
233 F.— 83 
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argument of the case in this court they did not advert to this défense, 
but confihed their attention to other défenses which the court below 
had based its décision upon, without référence to the particular dé- 
fense upon which this court decided the case on the appeal. We grant- 
ed, therefore, a rehearing, that the matter niight be more fully pre- 
sented in oral argument ; but in doing so we do not wish to be under- 
stood as encouraging piecemeal prosecution of appeals, or that attor- 
neys can ignore in argument a serions défense, and wlien they discover 
that the court has decided the case on a défense they saw fît to ignore 
upon the argument, expect the court will grant another hearing to 
correct their own mistaken judgment. In this case counsel for défend- 
ant in their original brief submitted to this court considered this dé- 
fense of so much importance thât upwards of 20 pages, in a brief of 
87 pages were devoted to the prior public use. Moreover, counsel 
are mistaken in saying in the brief submitted upon the rehearing that 
they did not advert to this particular défense in their oral argument 
and so hâve been taken by surprise. A copy of the notes used by 
counsel in that oral argument and which counsel fully read and filed 
with the court at its close, reads as f ollows : 

"That the patent Is invallcîated by certain alleged Zibell prior uses- 
but the évidence is inadéquate and insufflcient to the point of absurdity. The 
alleged prior use on the Blair squash court at Peapack, N. J., occurred after 
the Toch Invention v?as made. Considered as a bar, because it occurred more 
than two years prior to the application, it fails: (1) Because there is no clear 
or sulfleient évidence as to the nature or ingrédients of the so-called 'Pro- 
teetorine' and green paint that were then applied to the squash court walls ; 
and (2) because it affirniatively appears that those walls had been prevlously 
so treated as to destroy the free lime therein, and so In any event the Toch 
opération could not possibly hâve proceeded or the Toch resuit hâve obtained." 

We, however, concluded to grant a rehearing and to re-examine the 
testimony and the law relating to the prior public use and khowledge 
thereof. The reargument and the re-examination of the testimony and 
the law hâve not convinced the court that any error was committed in 
the conclusion originally reached. 

The plaintiffs assert that their patent is infringed by the Protec- 
torine which the défendant makes and sells. But the évidence satisfies 
us that Protectorine as now sold difïers not at ail from the article 
sold by défendant two years and more prior to the application for the 
patent in suit. And the law is so well settled that no référence to au- 
thorities is necessary for the proposition that that which infringès if 
later anticipâtes if earlier. 

We are also satisfied that more than two years prior to the applica- 
tion for the patent in suit the defendant's mixtures were made public 
use of in the Blair squash court at Peapack, New Jersey. They were 
used on the Portland cernent walls of that court. 

[1] But counsel urge upon us that if such prior use occurred the 
conjunction of circumstances which brought about the embodying and 
realizing of the Toch process and product in the Zibell process and 
product was fortuitous, accidentai, unintended, and not undérstood 
by anybody at the time. If that be ttue then the prior use is not such 
an anticipation as invalidâtes the Toch patent. For the doctrine is 
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well settled in the law of patents that novelty is not negatived by a 
priôr accidentai production of the same thing when the operator does 
not recognize the means by which the accidentai resuit is accomplished, 
and no knowledge of them, or of the method of their employment, is 
derived from the prior use by any one. See Wickelman v. A. B. Dick 
Co., 88 Fed. 264, 31 C. C. A. 530 (1898), and the cases there cited. 

However the évidence in this case satisfies us that the use of the 
Zibell product on the walls of the squash court is not to be regarded as 
in any sensé accidentai, or incidental, or unintentional within the 
meaning of Wickelman v. A. B. Dick Co., supra, or of such cases as 
Tilghman v. Proctor, 102 U. S. 707, 26 L. Ed. 279 (1880). Zibell 
made his product and sold it, and the public bought it and used it, 
to do the very things it was intended to do, and in doing it Toch says 
it infringes his composition. 

The testimony shows that the walls of the squash court were con- 
structed of heavy rubble masonry, faced with Dexter Portland cément 
concrète and Dexter Portland cément plaster; that the court was 
located belo'w the gênerai level of the cellar of Mr. Blair's country 
house, which was situated on the apex of the mountain at Peapack, 
N. J. ; that various attempts had been made to paint thèse walls, and 
that ail of them proved unsatisfactory, as it had been found impossible 
to make any of the paint which they could get hold of stick on the 
walls; that in the spring of 1903 the civil engineer in charge of ail 
of Mr. Blair's construction work noticed in the Engineering News an 
advertisement of Zibell's product which in effect stated that the Zibell 
Damp Resisting Paint Company could furnish paints in various colors 
which would be guaranteed to resist dampness when applied to walls; 
that thereupon he obtained several gallons of a material known as 
Protectorine and applied the same to the wall with results which were 
entirely satisfactory, the original paint being still on the walls at the 
time of the trial of this case. After the completion of the work several 
cans were left unused. This testimony comes from a totally disinter- 
ested witness, who never talked with Zibell except over a téléphone, 
and who had never met him. That the witness is trustworthy is shown 
by the fact that this use of Zibell's Protectorine was made in Septem- 
ber, 1903, under the witness' direction, and that in 1915, when the 
testimony was given, he was still and had been continually in the 
employ of Mr. Blair, and had, under his supervision as superintendent 
of construction, expended on the Blair property over half a million 
dollars. The witness was asked : 

"Was the material applied by the Zibell Damp Resisting Paint Company 
for treating this ceuient squash court apparently an unusual material and 
was it satisfactory for the purposeV" 

This question was answered as follows: 

"It was very unusual, and most satisfactory. By unusual, I mean that it 
accomplished certain worli that ordinary paint could not. For instance, we 
had experimented on the squash court walls with a great many kinds of paint, 
ordinary and extraordinary and this paint was the flrst that we had ob- 
tained that would even stay. The walls, you must bear in mind, were sub- 
ject to a great deal of dampness, and without knowing the Chemical parts of 
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the Zlbell paint I sliould imagine tliat tliere must bave been some part that 
acted as an absorbent. This in itself would indicate a very différent material 
from ordinary paint." 

He was then asked: 

"How did you happen to use Protectorine as the flrst coat?" 

And he answered : 

"Mr. Zibell reeomniended It after having been told tlie condition of the 
walls, and in fact I think that there were printed directions governing its 
application." 

In view of this testimony it is quite impossible to maintain that the 
use of the Zibell Protectorine in 1903 was accidentai, unintended, and 
not understood by anybody at the time. 

The counsel for the plaintiff Toch seek to overcome the effect of 
this testimony by calling attention to the fact that before the Protec- 
torine was applied to the walls of the squash court they had been 
previously painted. They would hâve us believe that the paint pre- 
viously applied destroyed ail the free lime in the surface of the walls, 
and so changed the condition of the walls that they were no longer 
Fortland cément construction. The argument proves too much, for 
if it proves anything it is that Protectorine does not infringe the Toch 
invention, as it does not afifect Portland cément construction until that 
construction has been changed by the application of some other product 
by changing its nature so as to destroy the free lime inhérent therein. 
We are not, however, impressed by the testimony that the nature of 
the walls had been so changed by the previous paint which had been 
applied that their nature had been, as Portland Cément construction, 
destroyed. There is testimony in the record that a spécimen of this 
wall was subjected to analysis by the defendant's expert, and that the 
spécimen analyzed corresponded to an idéal Portland cernent mixture, 
and that, where the alumina in an idéal Portland cément mixture ran 
9.6 and the lime ran 62.2, the lime in the spécimen ran 66.6 and the 
alumina 9.48. The testimony also showed that the spécimen analyzed 
was not a portion distant from the surface, but the portion next to 
the surface, which would hâve been penetrated by the paint. The 
plaintiff 's expert, on the other hand, made no analysis of cernent taken 
from thèse walls. Moreover, the testimony of complainants' own wit- 
nesses shows that no substantial neutralization of the free lime could 
hâve occurred in the cément surface of the court. The complainants' 
expert testified that, if free lime had been ehminated from the sur- 
face temporarily by the oil, the fact that the walls were still wet and 
water was running through them would hâve resulted in more free lime 
percolating from the rear of the structure up to the surface. He also 
admitted that turpentine did not mix with water, but in fact repelled 
it. It is difficult, therefore, for us to see how the treatment given to 
the walls prior to the application of Zibell's Protectorine could hâve 
penetrated them at ail. Prior to the application of the Protectorine to 
thèse walls the paints previously applied had been thoroughly scraped 
ofï, the walls then washed with turpentine, afterwards washed with 
washing soda and then washed again with water. 



TOCn V. ZIBELL DAMP EESISTING PAINT CO. î)97 

[2] In Andrevv's v. Cross (C. C.) 8 Fed. 269 (1881), Mr. Justice 
Blatchf ord, then Circuit Judge, said : 

"It may l:o that the hiveiitdr tlid not kuow wliat tlie scieiitific iiriiiciple was, 
or tliat, knowinij: It, he oinitti'd, (rom accident or dcsinu, to set it fortb. 
That does lîot vitiate the patent." 

A long line of authorities shows that stich is a well-established prin- 
ciple in the law. And if it is not necessary in order to sustain a pat- 
ent tliat the inventer should understand the scientific principle which 
underlies his invention, it is also not necessary in order to invahdate 
the patent to show that one who niade use of the same process to ac- 
con]{)Iish the same resuh prior to the patent understood the scientific 
principle. The Kell téléphone transmits speech by transmitting it by 
nieans of electricity. But precisely how electricity opérâtes under 
BeU's process, or what form it takes, neither Bell nor any one else 
knows. But that fact did not afïect his riçht to obtain his patent. 
Téléphone Cases, 126 U. S. 1, 8 Sup. Ct. 778, 31 L. Ed. 863 (1887). 
The scientific principle is no part of the process for which a patent 
is granted and does not need to be set forth. Emerson v. Nimocks, 
99' Fed. 717, 40 C. C. A. 87 (1900); Famés v. Andrews, 122 U. S. 
40, 7 Sup. Ct. 1073, 30 L. Ed. 1064 (1886). 

Toch may understand better than Zibell the scientific principle in- 
volved in the process. He states in his spécification : 

"ïtio acid filler utjove deseribed reacts witli tlie ealcium eoinpoiinds in tlie 
outer ])ortion of the cernent construction to form a harcV resinate or othei' 
organic caltàum sait, whicli serves a.s an efficient protoetlve layer and wliich is 
reinf'orced by tlie second or exterior coating." 

[3 I And there is much in the brief submitted by his cotmsel on the 
chemical etïect of the Toch mixture on a Portland cément construc- 
tion. But chemical reactions as such are not patentable as a process 
und the références thereto do not aid us in the décision of the real 
question involved. That question is whether the Zibell Protectoririe, 
which plaintifï saj's infringes his patent, was made and publicly used 
as now constructed more than two years prior to the application for 
the i;>laintifî's patent. If it was so used, and we are satisfied it was, 
then the remaining question is whether it was publicly known as well 
as used. .'\nd we think the ]Droofs sufficiently show that it was so 
publicly known as well as used. 

It may be that Zibell did not fully understand the scientific prin- 
ciple. But it is not necessary that either Zibell or the parties applying 
his Protectorine in 1903 should hâve known that an acid resin would 
react upon the free lime in the Portland cément and form calcium 
resinate. It is suiificient that it was known to Zibell what his Pro- 
tectorine consisted of, and that the public knew of the resuit that 
would be accomplished by the application of the compound to Port- 
land cément walls. We do not think it material that Zibell did not state 
in his advertisements or otherwise just what constituted the ingrédi- 
ents of his Protectorine, for it was open to any chemist to ascertain 
that for himself by making a chemical analysis. 

It is clcar to us that if Zibell, more than two years after the use of 
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it on the squash court, had applied for a patent on his Protectorine, 
claiming the process of applying the same material as previously used 
to a Portland cernent wall, he could not hâve succeeded, or, if he did, 
could not hâve sustained the vahdity of his patent in the courts. We 
do not think that the fact that Zibell did not tell the public how to make 
Protectorine, as he would hâve had to do if he had applied for a patent, 
but kept its composition secret, precludes him now from defending a 
suit for the infringement of a patent, taken out subsequently for a 
like process accomplishing a like resuit. 
In Walker on Patents, § 94, the law is stated as f ollows : 

"To constitute public use, it is not necessary ttiat more than one spécimen of 
the tliing invented should tiave been publiely used, nor tliat more than one 
person should hâve known of that use. Egbert v. Llppman, 104 U. S. 330, 26 
L. Ed. 755 (1881). Nor is it necessary to public use that the article used 
could hâve been seen by the public eye if the ordinary use of such articles is 
veiled from vlew. Egbert v. Llppman, supra ; International Tooth Crown Co. 
V. Gaylord, 140 U. S. 68, 11 Sup. Ct. 716, 35 L. Kd. 347 (1891) ; Walker on 
Patents, page 85." 

We think the prior public use of Zibell's Protectorine thus shown 
to hâve been made cannot by any reasonable interprétation of the évi- 
dence be otherwise construed than as completely invalidating the patent 
in suit. The prior public use with knowledge is established beyond 
a reasonable doubt. 

The prior décision of this court is correct, and is reafSrmed. 



NATIONAL BINDING MACH. CO. v. LARKIN 00. 

(Circuit Court of Appeals, Second Circuit. April 25, 1916.) 

No. 247. 

Patents <S=328 — Invention — Binding Machine. 

The Brownson patent. No. 913,014, for a strip-serving apparatus for 
moistening and delivering gummed tape for binding packages, while cov- 
ering an improvement on prior devices, does not disclose the exercise of 
more than muchanical skill, and is void for lack of Invention. 

Appeal from the District Court of the United States for the Western 
District of New York. 

Suit in equity by the National Binding Machine Company against 
the Larkin Company. Decree for défendant, and complainant ap- 
peals. Affirmed. 

The plaintlfC is a corporation existing under the laws of the state of Maine 
and has Its principal place of business in New York City. The défendant is 
a corporation existing under the laws of the state of West Virginia and hav> 
ing its established place of business In the city of Buffalo, in the state of 
New York. On April 25, 1907, Earl L. Brownson, of Allston, Mass., flled an 
application in the United States Patent Office for a patent for an improve- 
ment in strip-serving apparatus. Thereafter Brownson asslgned his interest 
therein to the plaintlff, and a patent was issued. No. 913,614, on February 
23, 1909. This suit Is brought under the patent laws for an infringement of 
that patent. The court below has entered a decree adjudglng the three clalms 
in suit, claims 6, 7, and 8, invalid for lack of invention, and has dismissed 

fisjFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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the Mil. The defeudant is a user of the tape-moistening machines vvhich are 
allesed to infriiige tlie patent in suit. 

Tlio défense is controlled by and conducted at the expense of the Lang & 
Gro.s Manufacturing ('ouipany, Incorporated, wliich manufactured and sold 
thèse machines to the Larliin Company. 

Emery, Booth, Janney & A-^arney, of New York City (Frederick L. 
Emery and Lucius E. Varney, both of New York City, of counsel), 
for appellant. 

Harry h. Duncan, of New York City, for appellee. 

Before COXE and ROGERS, Circuit Judges, and AUGUSTUS 
N. HAND, District Judge. 

ROGERS, Circuit Judge (after stating the facts as above). This 
suit is brought for an alleged infringement of tape-moistening ma- 
chines, sometimes called binding machines, and sometimes gummed 
tape machines. The plaintifif claims to hâve been a pioneer in build- 
ing up during the past several years a new industry in the use of 
gummed tape as a substitute for string, cord, seaHng wax, glue, and 
the like for seaHng packages in the retail, wholesale, and manufactured 
trades; and at the présent time shipments of small merchandise, 
whether by freight or express, are almost wholly in fiber cartons, seal- 
ed wrth thèse strips of gummed paper. 

We are informed that the earher art was restricted to the sealing 
of small packages, such as those sold over the counters of retail stores ; 
and for such packages a small strip of one inch or an inch and a quar- 
ter tape was used. A very slight contact with the moistener was ail 
that was needed in order to moisten sufficiently the thin and narrow 
film of glue which thèse tapes carried. While the tapes were nar- 
row, light, and flexible, and while the packages to be sealed were small 
and light, it was not a matter of conséquence if the operators, in 
drawing out the tape, failed to keep it perfectly true and in uniform 
contact with the moistener. So long as that condition continued uni- 
form, thorough moistening does not seem to hâve been a vital or an 
essential factor. But it was not long before the advantages incident 
to the use of this method of sealing packages over other methods 
suggested the application of it to the sealing of larger and heavier 
packages in the wholesale and jobbing houses. This use, however, 
made it necessary to employ wider and heavier paper strips, more 
heavily gummed, and therefore more difficult to handle, moisten, and 
apply. 

Economy in the use of thèse gummed paper strips as a substitute 
for other means of sealing depended upon the ability to apply rapid- 
ly and conveniently the tape to the package. It also depended upon 
obtaining a thorough, uniform, and effective moistening of the tapes. 
The necessity of using wider tapes made necessary heavier paper and 
heavier glue. The matter of the proper présentation of the end of 
the tape for seizure by the operator, preliminary to drawing out and 
moistening the tape and applying the same to the package, was also 
important. 
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The appellant's counsel inform us that the diffîculty was to com- 
bine, in one and the same machine, two such opposite and apparently 
conflicting ideas as fixed mechanical control of the tape during such 
portion of its length as is necessary to insure proper and rehably uni- 
form moistening, while at the same time leaving its end presented for 
convenient seizure, to be drawn from the machine in any necessary 
direction, at any desired speed, and with a large measure of abandon 
or carelessness, without danger of impairing the moistener or of 
breaking the strip. To this end they déclare that there are four 
absolute requisites for the moistening and for the leading end of the 
tape: 

"First, there niiist lie fixed or unvarlablei mechanical control of the tape 
to malntain it at ail times in Its true service patli. and such mechanical con- 
trol mnst be orsanized to produce during the draft an effective pressure for 
moistening; second, tlie tape end nmst be freely accessible for immédiate 
seizure by tlie operator; third, the tape end uiust not toueh auy part of the 
machine, either while at rest or wliile being drawn ont, since, being wet, it 
would either stick to tlie machine, or its gummed surface would l>e rubbed 
ofif; fourth, the tape end must be of suflicient length for ready seizure, yet 
must not be so long that, having become dried, as wliere permitted to stand 
for several minutes in disuse, it cannot be remoistened before the strip is 
again drawn out for use." 

And they tell us that the patent in suit solved for the first time the 
organization of a machine wherein thèse several last-named requisites 
were realized. 

The claims in suit are 6, 7, and 8. Claim 6 reads as follows : 

"A strip-serving device comprising, in coinbination a support for the paper 
strip, a strip moistener in juxtaposition tliereto, a strip presser above aurl 
opposed to said moistener for holding said strip without deflection, in the 
true service patli, thereby to eliminate waste or loss of movement and strip 
when serviug the latter, and a flxed striij-severing device to act upon the 
strii) and offset from the service path of the strip, thereby to require deflec- 
tion of the strip for severing." 

Claim 7 reads as follows : 

"A strip-serving device comprising. In conibination, a paper strip support, 
a strip moistener in juxtaposition thereto, means above said moistener to 
press said strip into effective contact with said moistener, therebj' to eliminate 
wiiste or loss of movement and stiip when servlng the latter and a fixed strip- 
severing device to act upon the strip and offset from tlie service path of the 
strip, thereby to require deflection of the strip for severing." 

Claim 8 reads as follows : 

"A strip-serving device comprising, in combination, a paper strip support, a 
strip moistener in juxtaposition thereto, a presser above said moistener to 
malntain said strip during servlng in effective contact with said moistener. 
thereby to eliminate waste or loss of movement and strip when servlng the 
latter, and a fixed strip-severing device constructed and arrauged relative to 
the service path of the strip to compel upward deflection of the strip for 
«evering." 

The défenses are anticipation, want of novelty, prior use, and non- 
infringement. The answer sets up some 21 prior patents to show 
that the patentée, Brownson, was not the first, original, and sole in- 
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ventor of any material or substantial part of the thing patentée!. We 
only find it necessary to refer to one or two of the prior patents. 

Prior to the issuance of the patent in suit a patent had been grant- 
ed by the United States Patent Office to one Piper, beir.g patent No. 
700,816. The device in that patent consists of a holder for a roU of 
gummed paper tape in coml)ination with a roller for moistening the 
paper and a l<nife for cutting it oi'f after it bas been pulled ont to the 
desired length. The combination is completed by a meclianism for 
removing the pa])er from the to]) of the rf>ller, so that it will not stick 
to it. This it accomphshed by having the i^aper before it reached 
the roller pass over a swinging guide which holds the free end away 
from the roller. The idea of this patent is that of a continuons roll 
of paper or tape, which was wet by being passed over a wet roller, 
and which was eut in varions lengths as needed by a knife adjacent 
to the roller. The tape was then used for binding packages. The 
patent was the basis for a new method of making up parcels and it 
developed a new industry. The validity of the patent was sustained 
in National llinding Machine Co. v. James 13. McLaurin Co. (C. C.) 
186 Fed. 992 (1911), and in National Binding Machine Co. v. Eisler 
(D. C.) 197 Fed. 175 (1912). 

On April 19, 1904, the United States Patent Office issued a pat- 
ent, No. 757,565, to George Norwood, of Winthrop, Mass., assignor 
by mesne assignments to himself and John S. Richardson, The pat- 
ent was for an improvement in strip-delivering apparatus. This pat- 
ent now belongs to the complainant, and was granted about five years 
prior to the patent in suit. The Norwood patent, as the District Judge 
bas pointed out, is an improvement on the Piper patent, and intro- 
duced as an additional élément in the combination a strip lifter or 
guide, made of coiled wire or tubing, which served to guide the tape 
as it was pulled from the roller, and to raise it to keep the end from 
sticking to the moistener when the apparatus was not in use. In his 
spécification Norwood stated that the invention had for its object 
''the production of an improved apparatus by which to deliver a gum- 
med strip in any desired length to be used for wrapping bundles, the 
strip being used by merchants instead of string or india rubber bands." 

The complainant now claims that the Norwood machine was not 
entirely satisfactory. His objection to it is that when the moistener 
in the machine was new it gave out a good dcal of water, but after use 
it became water-logged and permeated with gum, and it did not give 
thereafter as much moisture as was desired, so that, when a tape ap- 
parently moistened at the time was applied to a corrugated fiber case, 
it would, as soon as it became dry, peel or lift. This difficulty arose 
from the fact that the inoistener of the machine was stationary. Then 
an attempt to use a revolving moistener on the machine was made, 
and this was found less satisfactory than the stationary one, as it sup- 
plied too much water; the tape being saturated with the water, so 
that the tape, when pulled down over the box, would come right up 
again. Then a rotary or duplex moistener was tried. It was called 
duplex, because it would rotate and could be also made stationary by 
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lifting out of tlie sockets and putting it down in front of the water 
pan. The testimony shows that this duplex moistener worked better 
than the former ones, but that the machine still did not work satis- 
factorily. It also shows that in using the machine, unless an operator 
was very particular to pull the tape out slowly and straight and with- 
out twisting the hand, a pièce of tape could not properly be moistened. 

It is claimed that the Brownson machine of the patent in suit is not 
a rearrangement of an old machine, to make it work better, but a 
new machine, which works differently. It is also claimed that Brown- 
son, by introducing presser means above and just forward of the 
médian line of the moistener, so as to cause the tape to lead down 
from the highest point of the moistener, succeeded in producing a 
combination of éléments whereby the moistening position of the tape 
was always maintained rigidly, and the short free end of tape which 
extended beyond the moistening area was projected into space by be- 
ing held between said presser device and the moistener. Brownson's 
idea, it is said, dififered from Norwood's in maintaining rigidity of 
confinement of strip over the entire area of contact. Brownson, it 
is also said, obtained by means of this rigidity and confinement of 
strip over the entire area of contact a thorough, uniform, and effective 
moistening grip, and by means of the short flexible end he secured 
accessibility, freedom from fouling, and opportunity of remoistening 
the end of strip, if it became dry. It is also claimed that Brownson's 
presser device, by being located above and just forward of the médian 
line of the moistener, so that the tape would lead slightly downward 
therefrom, would perform three functions, namely: It would act 
with the moistener during draft to produce a uniform, constant and 
effective moistening contact; it would act with the knife after sever- 
ance to cause the tape to spring away therefrom; and then it would 
act with the moistener again to maintain the end of the strip project- 
ing freely into space from fouling, and ready for immédiate seizure 
and remoistening, if desired. 

Now it may be conceded that the Brownson machine is an improve- 
ment upon the Norwood machine. The Norwood machine, while 
working satisfactorily with a 35-pound tape, did not work satisfac- 
torily with a 60-pound tape, and packages so sealed became unsealed. 
And it may be conceded, too, that patentable novelty is sometimes 
found in discovering what is the difficulty with an existing structure 
and what change in its éléments will correct the diiïiculty. Miehle 
Printing Press Co. v. Whitlock Co., 223 Fed. (>47, 650, 139 C. C. A. 
201 (1915). But the question now is whether Brownson, seeing what 
was wrong with the Norwood machine, and in devising the means he 
did for the better moistening of the strip and for freeing the strip 
end after it was moistened and leaving it protruding for seizure, is 
entitled to say that what he did amounted to invention. In Dunbar 
V. Meyers, 94 U. S. 187, 197, 24 L. Ed. 34 (1876), the court said: 

"Invention or dlscoverj' Is the requirement wlilch constitutes the founda- 
tion of the rlght to obtaln a patent ; and It was decided by this court, more 
than a quarter of a century ago, that unless more Ingenuity and slcill were 
required in making or applying the said improvement than are possessed by 
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an ordinary mecliauic acquainted with the business, there îs an absence of 
that degree of skill and ingenuity which constitute the esseutial éléments of 
every invention. Hotchkiss v. Greenwood, 11 How. 267 [13 L. Ed. 683]." 

We do not see that what Brownson did involves that degree o£ skill 
and ingenuity which constitutes invention and entitled him to a mo- 
nopoly. The record shows that machines having the same object in 
view as that of the complainant were well known long prior to the 
date of the Brownson patent. Many of them performed ail the func- 
tions of the Brownson patent in suit, not perhaps with the same cer- 
tainty and précision, but efifectively and satisfactorily. After the 
Piper and Norwood patents, nothing but mechanical skill was requir- 
ed to produce the changes and improvements which the popularity of 
the machines demanded. The prior patents, and there are many of 
them, ail accomplished the desired resuit of sticking the strip to the 
desired surface, and the art shows a continuous évolution towards 
improvement, as new situations arose and nevv use for the tape de- 
veloped. To make thèse improvements, after the broad principle had 
been shown Brownson by the prior patentées, required only the atten- 
tion of an intelligent meclianic, who knew how to adapt the machine 
to the new uses. 

Decree affirmed. 



PALMIER et al. v. JOSEPH. 

(Circuit Court of Apiieals, Second Circuit. May 24, 1916.) 

No. 271. 

Patents ©=328 — Invention — Bolt Akchob. 

The Newton ijatent. No. 725,270, for a bolt anchor designed to anchor 
threaded bolts or screws, when inserted in cernent or similar material, 
held yoiâ for lack of i)atentable invention, in view of the prior art. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Frederick C. Palmer, the Cléments Company, and 
the Star Expansion Bolt Company against Cari Joseph. Decree for 
défendant, and complainants appeal. Affirmed. 

E. W. Marshall, of New York City, for appellants. 
Richard Eyre, of New York City, for appellee. 

Before COXE, Circuit Judge, and HOUGH and MAYER, District 
Judge. 

HOUGH, District Judge. The subject-matter of this patent is a 
"bolt anchor," a device intended for giving fixity and security to screws 
and threaded bolts, when inserted in material which does not readily 
or permanently "bite" upon the screw thread. It is primarily intended, 
under modem conditions, for use in connection with the insertion of 
bolts and screws into cément. The art is an old one, and we perceive 

Ê=>For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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no différence requiring discnssion between the problem of securïng 
screws (or similar contrivances) in cément or concrète, and doing the 
same thing in soft wood or any other material or substance which does 
not firmly and permanently contact with the ordinary hehcal thread 
of one of the most familiar appliances of the building trade. 
The first claim is typical, and is as foUows : 

"1. A boit aïK'hor conslstiiig of a plurality of sections eiich composed of 
spirally corrugated métal and the walls of whicli are of unlform thickness 
tliroughout and forniliig, wlien assoinbled, a spirally corrugated tube." 

When this claim is compared with the siieciiications, and the scope 
and nature of the invention there discovered, the device is seen to 
consist of a plurality of sections (obviously intended to be stamped 
out of sheet métal) two of which incase the screw or boit and are in- 
tended to be wedged or driven into the snrrounding material by the 
act of driving in the screw. Kxactly as described, we are satisfied 
that the patentee's plan was inoperative, a bclief confirmed by the ad- 
mitted fact that snch exact thing has never i^assed into commercial use. 
This action is upon a "papcr patent" of the plainest kind. 

The prior art is crowded ; but one référence seenis to us sufficient. 
The patent to lield (No. 606,925) specifically covcrs : 

"An internally screw-tlireaded lonsitudiiially divided bui^hin;.; adapted to 
be seated in a suitable opening and to receh-e the serew and to bo expauded 
tbereby." 

A more accurate description of what this patentée sought to accom- 
plish cannot be given. In our opinion the Hcld patent completely an- 
ticipated what this patentée shows and clainis, with the possible excep- 
tion of one portion of the fourth claim, wherein the corrugated tube 
(which is the boit anchor or bushing) is stated to be provided "with a 
smooth noncorrugated portion at its outer end." 

In this case that "smooth noncorrugated portion" is called the "open 
mouth," and much has been made of it. In considering the results 
of common observation, as well as the diagrams and spécifications of 
prior patents, one of the rarest of screw-threaded implements is an arti- 
cle having the helical thread continued to the screvir or boit head. There 
is almost always a smooth unthreaded portion at the top of a screw, 
and the so-called "open mouth" is no more, and was not intended to 
be anything more, than a convenient réceptacle for that portion of a 
familiar and ancient device. 

In our judgment no patentable invention is shown, and for this rea- 
son the decree is affirmed, with costs. 
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KOBIXS CONVEYING BELT CO. et al. v. LINK BELT CO. 

(Circuit Court of Appeals, Second Circuit. April 11, 1916.) 
No. 211. 

1. Patents <S==>.'iL'.S — A'alidity and Isfringemext — Belt Conveyeb. 

Tlie Robiiis pnteiit, No. 571,004, for iielt conveyer mechanism, claim 5, 
hcld not infririged. 

2. Patents i©=^;>28 — Validity and Infrinoemknt — Belt Conveter. 

Tlie Robiiis patent. No. niî).()38, for idler pulleys for belt conveyer.s, 
clainis 3 aiul 4, hcld void for lack of invention, and clalms 1, 2, and 5, 
narrowly coustrued, as re(3uired by the prior art, held not infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Robins Conveying Belt Company and Thomas 
Robins, Jr., against the Link Belt Company. From the decree, com- 
plainants appeal. Affirmed. 

Plaintiffs' bill charged infringement of claims 5 and 6 of Robins 
patent, No. 571,604 (which patent expired shortly after the filing of 
the bill), and also of claims 1, 2, 3, 4, and 5 of Robins patent, No. 
919,638. The decree appealed from (by plaintiflfs only) adjudged that, 
as to patent 571,604, claim 5 was valid and not infringed, and claim 
6 valid and infringed, and as to patent 919,638 that claims 1, 2, and 
5 were valid, but not infringed, and claims 3 and 4 were invalid for 
lack of invention. 

E. Bright Wilson, of New York City (John R. Nolan, of New York 
City, of counsel), for appellants. 

Howson & Howson, of New York City (Parker & Carter and Francis 
W. Parker, ail of Chicago, 111., of counsel), for appellee. 

Before WARD and ROGERS, Circuit Judges, and HOUGH, Dis- 
trict Judge. 

HOUGH, District Judge. [1] As the défendant has not appealed, 
it is not deemed necessary to consider any matters, except those neces- 
sarily raised by plaintiffs' assignments. 

Both the patents in suit relate to certain détails of belt conveyer 
devices. Apparatus of this kind transports upon an endless belt (some- 
times of great length) material such as coal or ore that may be thrown 
upon it at any convenient point. Such belts may be flat or curved, 
according to the configuration of the carrying or idler pulleys upon 
which they run. 

Claim 5 of 571,604 ^ shows a particular arrangement of the idlers 
so disposed in relation to each other as to enable certain oiling de- 

1 Thls claim is as follows: "The supporting pulleys L, K, L, the hoUow 
bearlngs F therefor, and the horizontal and tum-up hoUow shafts secured in 
the said bearings, and the oil devices mounted on the ends of the turn-up 
ehafts, substantlally as set forth." 
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vices to be applied in the manner specifically shown by one of the 
patent drawings. As to this daim it is sufficient to say that it 
is by its terms confined to the especial apparatus displayed, and is 
not infringed by anything that défendant has made or used. 

[2] No. 919,638 relates to an arrangement of old and well-known 
idier pulleys such as to raise the edges of the belt so as to produce a 
troughlike form of carrier. Conveyers of this f orm were by no means 
unknown in the prior art, and it is not contended that the patent is a 
pioneer. 

Claims 3 and 4 of this patent - cover a combination of which one 
essential élément is means for safely adjusting each main bracket upon 
a common support for both brackets. The prior patent to Lynch, 
625,342, shows a single solid bracket adjustable in exactly the same 
manner as is applied by Robins to bis separate brackets. We agrée 
with the court below in thinking that such application of means of 
adjustment to two brackets, when it was well known in respect of 
one, is "pushing mère novelty into the place of invention." Both thèse 
claims were properly lield void for lack of invention. 

Claims 1, 2, and 5 ^ describe a machine in which the auxiliary or 
side brackets are secured to and adjustable with one of the main 
brackets. The object of such adjustability is to make the auxiliary 
bracket an extension of the main one, to the end that when the main 
bracket is adjusted, or rectifîed, when necessary, the auxiliary or side 
bracket must go with it and be governed by the adjustment of its 
parent. An examination of the file wrapper shows that this character- 
istic of Robins' invention was by the Patent Office considered essen- 
tial to the grant prayed for. It is certain that the prior patents of 
Plummer, No. 728,005, Phillips, No. 706,848, and Blake, British (1904) 
26,036, rendered this position on the part of the examiner correct. The 
defendant's apparatus shows no auxiliary or side brackets in the sensé 
that that phrase was used by Robins and allowed by the Patent Offi.ce. 
Therefore there is no infringement. 

The decree below is affirmed, with costs. 

2Claim 3 is as foUows: "An Idler pulley structure for belt conveyers, hav- 
ing two main or Inner brackets and a pulley supported between them, means 
for adjusting each one o( the said main or inner brackets upon a common 
support for the two, and two auxiliary or side brackets each of which Is se- 
cured to and is adjustable with one of the main or inner brackets, and pul- 
leys supported between the main or Inner brackets and the auxiliary or side 
brackets." , 

s Claim 1 is as foUows: "An idler pulley structure for belt conveyers hav- 
ing two inner brackets, a pulley supported between them, auxiliary or side 
brackets each forming an extension of and removably mounted or secured to 
one of said inner brackets, pulleys supported between the inner and the aux- 
iliary 01" side brackets, and means for securing the said brackets to a suita- 
ble'suppo'rt therefor, and Inclined shafts mounted in and extending outward 
froni the auxiliary or side brackets with pulleys mounted thereon." 
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SAFETT CAK HEATING & LIGHTING CO. v. UNITED STATES LIGHT 

& HEAT CORP. 

(District Court, W. D. New Yorlî. February 15, 1916.) 

Patents <S=>301(1) — Suit for Infeingement — Peeliminaey Injunctioît. 

Motion for a preliminary injunction to restraia infringement of the 
Creveling patent, No. 747,686, for a car-llgliting System, denied on the 
ground that the showing made leaves the question of infringement in 
such doubt that it should only be determined on a full hearing. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 489, 493; Dec. 
Dig. ©=5301(1).] 

In Equity. Suit by the Safety Car Heating & Lighting Company 
against the United States Light & Heat Corporation. On motion for 
prehminary injunction. Denied. 

Duell, Warfield & Duell, of New York City, for plaintiff. 

Jones, Addington, Ames & Seibold, of Chicago, 111., for défendant. 

HAZEL, District Judge. Motion for preliminary injunction in an 
action for infringement of the Creveling patent No. 747,686, for a car- 
lighting System — one employing an axle-driven dynamo in connection 
with a storage battery, and electrical régulation in supplying current 
to the lamps. The said patent was involved in an earlier litigation be- 
tween the complainant and the United States Light & Heating Com- 
pany, defendant's predecessor, and was held valid and infringed by the 
adaptation of the so-called stop charge and taper charge apparatus. 222 
Fed. 310, affirmed 223 Fed. 1023, 138 C. C. A. 651. In view of the 
novelty of the invention and its mode of opération, the claims involved 
in the earlier litigation, which included claims 3, 4, and 8 herein relied 
upon, were accorded a libéral construction, and were not limited to the 
spécifie means described for operating the invention. 

At the accounting proceeding, which followed, it appeared that the 
defendant's predecessor had modified its car-lighting Systems and add- 
ed to them an ampère hour meter, the invention of Wm. L. Bliss, as- 
signor of défendant. Complainant, claiming that such modifications 
and changes were colorable and evasive of the adjudicated stop charge 
and taper charge Systems, moved to enlarge the accounting to include 
them ; but upon objection by défendant the court held that the better 
practice required filing an original bill alleging infringements. This 
suit was thereupon instituted, and motion made to enjoin the manufac- 
ture and sale of the so-called first and second ampère hour Systems 
marketed by defendant's predecessor and third ampère hour System 
manufactured by the défendant. 

The claims in issue broadly include means for maintaining the out- 
put of the dynamo practically constant throughout changes in speed; 
(3) electro-magnetic means for determining the output to be maintain- 
ed ; (4) means for holding current output practically constant ; and (8) 
a regulating device for regulating the output of the dynamo, and sup- 

^=»For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



1008 233 FEDEEAL REPORTER 

plemental means for controlling the regulating device to détermine the 
output. The spécification and claims cover (a) a system of control and 
régulation for maintaining constant dynamo output, regardless of the 
lamp load and variations in train speed until the storage battery be- 
comes charged; and (b) automatic means which then come into play 
to reduce the output and prevent the battery from being overcharged. 
The spécifie means for accomplishing the resuit need not be hère stat- 
ed, as they are set forth in the reported opinion in the prior litigation. 
It should, however, be understood that the patentée adapted a regulat- 
ing coil in séries with the main lead to regulate and control the current 
passing to the battery and lamps. 

In the prior litigation we were concerned with apparatus wherein the 
dynamo output was held constant until the protecting means required a 
lovver standard or rate of output, namely, when the storage battery be- 
came fully charged. Défendant has included in its combination a regu- 
lating coil, positioning it, however, in the battery circuit, and not, as in 
complainant's patent, in séries with the main circuit. By reason of 
such arrangement of the regulating coil, according to défendant, a con- 
stant battery charging current is obtained with lamp load changes in 
the dynamo output only, as distinguished from a constant dynamo out- 
put, regardless of any variations in train speed or lamp load. Défend- 
ant also urges that the batteiy voltage in its apparatus does not govern 
or control the current réduction, but that it dépends on the quantity of 
current supplied to the battery, and contends that the opération of its 
apparatus is widely disparate from complainant's. 

It may be true, as testified by Hammer, that the regulator coil of 
defendant's apparatus operated to maintain a constant current supply 
to the battery throughout changes in train speed, owing to the discon- 
nection of the wire conductor leading to the main svi'itch 16 and its 
connection with the lower side of the current coil ; but at least five 
witnesses for défendant hâve testified that this did not produce or 
maintain a constant current supply to the battery through variations' 
of lamp load, and hâve denied that the télégraphie relay interposed in 
one System was capable of easily producing constant dynamo output, or 
that the quantity was diminished by the adjustment of a screw when 
the voltage rose, and the battery thus protected. 

It is true that the indicated différences of construction are not of 
material importance if they relate simply to détails of opération, as 
the patent in suit was accorded a broad construction in the prior litiga- 
tion, owing to the original adaptation by Creve'.ing of what was believ- 
ed to be a new and novel principle of opération in car lighting; but the 
scope of the claims does not control this application, unless the defend- 
ant's apparatus is operated upon the Creveling principle. The oppos- 
ing affidavits require something more than a mère ascertainment of 
whether by its modification the défendant is endeavoring to évade in- 
fringement by a colorable device. The stop charge and taper charge 
Systems bave been abandoned ; and défendant claims to hâve embodied 
in its présent structure only the essential éléments of two prior McEl- 
roy patents, Nos. 720,609 and 893,533, respectively, to which was add- 
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ed the ampère hour invention for battery protection, and that in such 
prior patents the means for régulation consisted essentially of a voltage 
or potential régulation, not of a constant generator output régulation 
during speed variations. 

The argument is that the complainant's and defendant's Systems are 
operated upon entirely différent principles, and are in fact opposites. 
Indeed, four witnesses for défendant, skilled and trained in the art, 
Bliss, Lunn, Turbayne, and Professer Kennelly (some of whom hâve 
teen granted patents for car axle lighting Systems), swear positively 
that there are essential différences in the principles and modes of opér- 
ation of the Systems under considération, and the reasons for their 
conclusions are stated with considérable détail. Under the circum- 
stances, then, and without regard to the prior adjudication, I bave a 
serious doubt as to whether defendant's Systems, as now arranged and 
operated, are infringements. I may state, however, that any doubt I 
entertain is based chiefly upon the showing that defendant's apparatus 
is adapted to the disclosures of the McElroy patents, with the addition 
of the Bhss ampère hour meter. 

The contention of complainant has not been overlooked that défend- 
ant does not in fact manufacture its apparatus under the McElroy 
patents ; that it has departed f rom the f eature of constant voltage dur- 
ing battery charging, and instead utilizes constant current during bat- 
tery charging; and that it has departed substantially from the sec- 
ond McElroy patent. But, in view of the conflict that has arisen be- 
tween complainant's expert witness and the defendant's witnesses, I 
am constrained to ignore this assertion. Résides, the case is one in- 
volving a difficult and abstruse question, and before enjoining the 
structures, as requested, I think I should hâve the benefit of the ex- 
amination and cross-examination of witnesses at final hearing, to the 
end that the testimony in its entirety may be considered and weighed. 

The motion for a preliminary injunction is denied. 
233 F.— 64 
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LOWI^NTITAL v. GEOIIGIA COAST & P. R. CO. 
(District Court, S. D. Georgia. July 12, 1916.) 

1. EAILltOADS <S=>205 — RECiEIVERS — APPOINTMENT — GlîOUNDS FOR. 

Wliere a rallroad corixiratioii is unable to ijay its eurrently accruing 
interest, It is actually insolvcnt, and its property beiiig iusuffieient security 
for the mortgage debt, it may be placed iii tlie liauds of a receiver. 

[Ed. Note. — For otlier cases, see Eailroads, Cent. Dig. §§ 673-675 ; Dec. 
Dig. <S=>205.] 

2. MOETQAGES <S=407 — FOKECLOSUEE— PROVISIONS ReSTKICÏING. 

Provisions in a mortgage restricting foreclosxire must be strlctly con- 
strued. 

[Ed. Note.— For otlier cases, see Mortgages, Cent. Dig. §§ 1170, 1171; 
Dec. Dig. <g=j407.] 

3. Equity 'S=»3G3—Pi.eading— Motion to Dismiss — F.ffect of. 

On motion to dismiss a blU, its averments must be treated as true, 
tlie same as in case of a demurrer. 

[Ed. Note.— For otlier cases, see Equity, Cent. Dig. §§ 762-766, 768 ; Dec. 
Dig. <S=363.] 

4. RaII.ROADS ©SsiaO FORECLOSURE OF MOETGAGES— ACTION BY TBUSTEE. 

Tbougli a mortgage given to secure an issue of bonds by a railroad Com- 
pany provided tliat it should not be foreclosed, save on request of one-tliird 
of the bondholders, nevertheless, wliere the company defaulted in payment 
of interest and the security was in danger, a bondholder may sue to fore- 
close the mortgage, the trustée refuslng to take steps for the protection 
of the bondholders. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 605-600 ; Dec. 
Dig. ®=»180.] 

5. Railroads <S=s>180 — Foreclosuee of Moetgages — Conditions Pekcedbnt. 

A mortgage securing railroad bonds provided that hondliolders before 
they could require the tnistee to foreclose should ofCer to indeœnify the 
trustée to its reasonable satisfaction. The railroad company defaulted 
in payment of interest, and a committee of the bondholders was formed, 
which committee had powers usurping the functions of a court of chan- 
cery in that it was authorized to dispose of the property of the corpora- 
tion without liability save for bad faith, and to exécute obligations whlch 
would constltute a prior lien thereon. The committee or any of Its mem- 
bers also were authorized to buy in the property of the railroad company. 
Held, that where the trustée because of the existence of the committee 
refused to foreclose the mortgage, a suit for the appolntment of a receiver 
to foreclose the mortgage by a bondholder not joining In the arrangement, 
cannot be dismissed because indemnity was not oft'ered. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 605-609 ; Dec. 
Dig. ®=j180.] , 

<j. Ratlroads <S=180 — MoETGAOES— Foreclosuee. 

A provision in a mortgage securing railroad bonds that a bondholder 
should not proceed to enforce liis équitable right of foreclosure without 
giviug indenmity to the reasonable satisfaction of the trustée is too vague 
to warrant dismissal of a foreclosure suit by a bondholder who ofCered no 
indemnity. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 605-609 ; Dec. 
Dig. ©=180.] 

7. Railroads <S=3l80 — Foreclosure of Mortgages— Conditions. 

Where the trustée uuconditionally refused to foreclose a mortgage, re- 
gardless of the giving of Indemnity, a suit by the holder of bonds to secure 
which the mortgage was given, will not be dismissed because he had not 

i©=5For other cases see same topic & KBY-KUMBER In ail Key-Numbered Digests & Indexes 
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offered to furnlsh. indemnity as required, for a person Is not required to 
do a vain thing. 

[Ed. Note.— For other cases, see Eailroads, Cent. Dig. §§ 605-609 ; Dec. 
Dig. ©=180.] 

8. Eailroads ©=3lS6 — Fokeclosure of Moutgaoes— Necessauy Parties. 

Judicial Code, § 50 (Act Mareh X 1011, c. 231, 36 Stat. 1101 [Comp. St. 
1913, § 1032]), provides that vvheii tliere are several défendants and ono 
or more of them are neither inhabitants nor fouiid witiiln the district in 
wliicli suit is brouglit and do not volmitarlly appear, tlie court niay enter- 
tain jurisdiction and proceed to trial and adjudication of tlie suit between 
the pai'ties who are properly before it, but tlie judgnient or decree render- 
ed sliall not couclude or préjudice otber parties not regularly served nor 
voluntarily appearing. Equity rule 39 (108 Fed. xxix, 115 C. C. A. xxix) 
provides that in ail cases wlien it shall appear to the satisfaction of the 
court that persons that otherwlse might be deemed proper parties cannot 
be made parties by reason of their being without the jurisdiction, or be- 
cause their joiuder would oust the jurlsdic'tlon, the court may, in Its dis- 
crétion, proceed without maklng such persons parties, but the decree shall 
not be binding on them. In a suit to foreclose a mortgage glven by a 
railroad company to secure bonds, the complainlng bondholder was with- 
out the State while the railroad company was a local corporation and its 
Une was within the district. Held, that the trustée whlch was a foreigo 
corporation was not an indispensable party, and as the security was im- 
periled and the appointment of a receiver was prayed, the case might be 
proceeded with, though the trustée was not joined. 

PEd. Note. — For other cases, see Eailroads, Cent. Dig. §§ 615, 816; Dec. 
Dig. <S=3l86.] 

9. Courts i®=>328(1) — Jueisdiction— Fédéral Courts— Amount in Contro- 

VEBSY. 

Where a railroad company had for some time defaulted in the payment 
of Interest on its bonds, a suit by a holder of bonds to the value of $6,000 
to foreclose a mortgage glven to secure the whole issue, which amountedl 
to a very large sum, is one within the jurisdiction of tJie fédéral district 
court, though the amount of the unpald interest Installment on the bonds 
of complainant did not equal $3,000; the default in the payment of in- 
terest rendering the principal due. 

[Ed Note. — For other cases, see Courts, Cent. Dig. § 890 ; Dec. Dig. <S=> 

328(1).] 

In Equity. Bill by David Lowenthal against the Georgia Coast & 
Piedmont Railroad Company. On motion to dismiss bill. Motion 
denied. 

C. Heiiry & R. S. Cohen, of Augusta, Ga., and Max Isaac, of 
Brunswick, Ga., for plaintiff. 

Adams & Adams and Hitch & Denmark, ail of Savannah, Ga., for 
défendant. 

SPÉER, District Judge. [1] The Georgia Coast & Piedmont Rail- 
road Company is a corporation of this state. Its railway line extends 
from the port of Brunswick into the interior of the state. The mort- 
gage was made to secure bonds in the amount of about $1,600,000, the 
proceeds of which were designed for the construction of the defend- 
ant's railway lines, dépôts, etc. About 100 miles of the road hâve been 
constructed, and are in actual opération. Lowenthal holds and owns 
bonds in the amount of $6,000. The interest thereon, maturing in 

®=9For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe* 
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October of the last year, and in April of this, îs in rlefault. The plain- 
tifif has made a demand in writing upon the trustée, the Columbia 
Trust Company, of New York, requiring it to take immédiate action 
to foreclose the mortgage or deed of trust, to secure the bonds and the 
interest thereon. The default of the October interest has lasted for 
more than three months. The railway corporation is alleged to be 
insolvent, and the bill seeks the appointment of a receiver for the 
purpose of foreclosing the equity of the bondholders in the property. 

"Where a railroad corporation is unable to pay its (turrently accruing inter- 
est, it is actually, as well as teclinioally, insolvent, and its property inadéquate 
sec'urity for its mortgage debt, and it mav be put in tlie hands of a receiver." 
m Fed. 276, 36 O. C. A. 242, Central Trust Ce. of New York v. Chattauooga 
R. & C. R. Co. et al. (Owen et al. v. Jones). 

The trustée, notwith standing this demand, has refused to take tlie 
action requested. This bill vvas presented to the court, Judge Speer 
presiding, when actually in session at Savannah, in the Eastern Divi- 
sion of the Southern District. Its considération in limine was con- 
tinued by the court until the next week when the court would be in 
session in Augusta. At that time, and on the day assigned, a rule 
nisi was ordered, directing the défendants to show cause at Maçon in 
the Western Division of the district, why the relief sought should not 
be granted. This rule was duly served, and came on for hearing on 
the day when it had been assigned. The respondents filed no answer, 
but relied upon a motion to dismiss the bill. Since then, a highly im- 
portant amendment was filed, and the défendant has also filed its an- 
swer to the rule to show cause. The motion to dismiss is based on 
the f ollowing grounds : 

First. That one-third of the persons holding bonds outstanding, se- 
cured by the mortgage, had not called upon the trustée to take action 
to foreclose the same. 

Second. That the bill does not show an ofiîer on the part of the 
plaintifï to indemnify the trustée to its reasonable satisfaction, when 
the demand for foreclosure was made. 

Third. That the trustée was not made a party défendant, although 
under the allégations of the bill, it is an indispensable party. 

Fourth. That the requisite jurisdictional amount, exclusive of inter- 
est and costs, is not involved. 

[2-4] In Toler v. East Tennessee, Virginia & Georgia Railway Com- 
pany (C. C.) 67 Fed. 168, Judge Lurton, afterwards Associate Justice, 
rendering the opinion, declared that : 

"If there is any proposition well settled in the courts of the United States, 
it is that limitations contained in a mortgage, restricting the right of fore- 
closure, must be strictly construed." 

There may be some departure f rom this rule among the state courts, 
but in the national courts it is unif orm. 
The learned circuit judge makes this significant statement : 

"If the provisions of the mortgage concerning foreclosure were subject to 
the construction that they are exclusive of ail right to resort to a court of 
equity, then the mortgage, itself, would be invalid, as intended to oust the 
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jurisdiction of the courts, whlch, hy a uniform current of authority, cannot 
be doue." 

See, also, Guarantee Trust & Safe Deposit Company v. Green Cove 
Springs & M. R. Company, 139 U. S. 143, 11 Sup. Ct. 514, 35 L. 
Ed. 116. In that case, and on its last page, Mr. Justice Brown for 
the court observes : 

"\Vo thiuk tliat sucli limitations upoti tlie power of tlie trustée to take 
légal proeecdiiigs to entorce puynieiit of the amount secured. sliould be strict- 
ly L'onstrued." "In tins case, the condition only relates to the taking posses- 
sion of tiie property under the doed of trust, * * » and \ve tliink it 
shordd not be held to apjily to foreclosure proceedings begun in a court of 
compétent Jurisdiction to obtain a judlcial sale of the property." 

Justice Brown, for the unanimous court, continues : 

"It is true there is a subseipicnt provision in the deed of trust, to the 
effect that neitlier the whole nor any part of the i)renilses mortgaged .shall be 
soUl, under proceedings elther at law or equity, for the recovery of the prin- 
ciiial or interest of the bonds, it l)eing the intention and agreement of the 
parties that tlie mode of sale provided by the mortgage shall be exclusive of 
ail others. ïhis clause, however, is open to the objection by attempting to 
proceed against a remedy in the ordinary course of .iudicial proceedings, and 
oust the jurisdiction of the courts, which, as is settled by the uniform current 
of authority cannot be donc." 

The learned justice hère cites many authorities. 

In that case it appeared in the ansvver that the mortgage or deed of 
trust required that 60 per cent, in value of the outstanding bondhold- 
ers should request the trustée in writing to initiate proceedings, and 
that no such request was alleged in the bill. The circuit court dis- 
missed the bill, and its decree was, by the Suprême Court, reversed. 
The conditions in the case before the court are very similar. 

In Farmers' Loan & Trust Company v. Northern Pacific Rail- 
road. (C. C.) 66 Fed. 174, the rule that, in gênerai, courts can deal 
with bondholders only through their trustée, is declared to hâve its 
exceptions. It is merely a rule of convenience to facilitate the con- 
duct of the suit. It proceeds upon the assumption that the cestui que 
trust can be fully and freely represented and protected in his rights 
by the trustée or his représentative. A rule of convenience must, 
however, give way when rights are involved. If it appears that the 
trustée refuses or neglects to act, or stands in a hostile position, or has 
assumed a position prejudicial to the interest of the cestui que trust, 
the rule is put aside and the cestui que trust admitted to represent his 
right, because in such case the trustée has not or cannot fully and 
faithfully represent them. See, also, Jones on Corporate Bonds, 338. 

The averments of the bill point out that the trustée has both re- 
fused and neglected to perform its duty, and such averments, for the 
purpose of this action to dismiss as in case of a demurrer, must be 
taken as true. 

[5-7] The contention that the bill should be dismissed because it 
does not show an ofifer on the part of the plaintiff to indemnify the 
trustée to its reasonable satisfaction cannot be maintained. It is the 
prime duty of the trustée to préserve the life of the estate. This is 
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the security of the plaintiff's bonds. The averments in the bill that 
no interest has been paid, that the labor, and that its trestle across the 
Altamaha swamp is in such a precarious condition that the lives of 
its employés and the traveling public are daily endangered, and that 
it has utterly failed to provide for its installn:ents of interest, are ail 
to the effect that this primai duty has been ignored. Also for the pur- 
poses of this motion thèse averments must be taken as true. 

In addition to this, the agreement between certain bondholders and 
certain persons who call themselves "The Committee," to an aston- 
ishing extent, usurps the power of a court of chancery, to protect and 
in proper case to administer the property pledged as security. It pro- 
vides for a sale of the property at a priée to be fixed by the com- 
mittee. It provides that the committee, or any member, may buy it in, 
and obtain the absolute title. It authorizes the committee to place 
any liens upon the property, superior in priority to the claim of the 
bondholders, and to fix the degree of the priority of such liens inter 
sese, to issue receivers' certificates, to fix their own compensation and 
that of their counsel and employés, and pay it out of any cash or any 
values on hand, to penalize the bondholders who do not enter into 
the agreement, and to do many other things equally astonishing vi'hen 
considered in the light afforded by the principles of equity. In other 
words, it completely éliminâtes the powers vi'hich the court exercises in 
chancery under such conditions, conferring them upon what is termed 
"The Committee," which, itself, is relieved from ail liability except 
for positive malfeasance. A copy of this agreement is attached to the 
amendment, and again, for the purposes of this motion, it must be 
considered as genuine. 

The further contention that the bill should be dismissed because 
no indemnity has been ofïered the trustée to its reasonable satisfac- 
tion also cannot prevail. In the présent status of the record the court 
cannot discover that the trustée has been endangered or made sub- 
ject to loss because the bill has been filed. The court will not require 
the suitor apparently entitled to relief to do an idle thing. Besides, 
the stipulation, that the bondholder shall not proceed to enforce his 
équitable right without giving indemnity to the reasonable satisfaction 
of the trustée, is a stipulation too vague and indefinite to oblige the 
court to imperatively refuse the plaintiff the opportunity to be heard. 

Besides, the trustée has refused the demand of the plaintiff that it 
proceed to foreclose, not because there was offer of indemnity, but 
because it did not mean to foreclose, and because it liad assumed a duty 
conflicting with foreclosure. Cochran v. Pittsburg, S. & N. R. Co. 
et, al., 150 Fed. 682, décision of Judge Hazel. The plaintiff, therefore, 
cannot bè called upon to indemnify the trustée for an act which the 
latter had no intention to perform. Had the trustée proceeded to fore- 
close, pursuant to the demand of the plaintiff, he might with greater 
show of right hâve called for indemnity ; but surely the plaintiff 
will not be required to indemnify it for what it déclares it will not do. 
The case of Linder v. Hartwell (C. C.) 73 Fed. 320, also is authority to 
négative the contention that the bill cannot be maintained, unless two- 
thirds of the bondholders authorize a foreclosure. Since a large ma- 
jority, as it appears from the pleadings, hâve deposited their bonds^^ 
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with the trustée as depositary, this contention of superiority would 
whoUy close the door of the court to the minority bondholders what- 
ever their rights. 

[8] The contention that the bill must be dismissed because the trus- 
tée is not made a party défendant is equally unfounded. The trustée 
is a corporation and a citizen of New York. It is not found in this 
district, and does not voluntarily appear. But the railway property 
is hère, and to this the lien and mortgage securing plaintiff's bonds 
inheres. Hère, also, is the défendant corporation a corporation of this 
state. 

In such cases, the court may entertain jurisdiction and proceed to 
the trial and adjudication of the suit between the parties who are prop- 
erly before it, but the judgment and decree rendered therein shall not 
conclude or préjudice other parties not legally served with process, nor 
voluntarily appearing to answer. A nonjoinder of parties who are not 
inhabitants of nor found in the district as aforesaid shall not con- 
stitute matter of abatement or objection to the suit. Judicial Code, 
§50. 

The rule in equity. No. 39 (198 Fed. xxix, 115 C. C. A. xxix) also 
négatives the contention. It provides that in ail cases where it shall 
appear to the court that persons that might otherwise be deemed prop- 
er parties to the suit cannot be made parties by reason of their being 
without the jurisdiction of the court, or incapable otherwise of their 
being made parties, or because this joinder would oust the jurisdiction 
of the court as to parties before it. The court may in its discrétion 
proceed in the cause, without making such persons parties, and in such 
cases the decree shall be without préjudice to the rights of the absent 
parties. Thus Congress has taken action to remove the obstacle in 
the way of the plaintiflf and the court which this motion to dismiss 
seeks to introduce. 

Obviously, to join the trustée as a party, as a citizen of another 
state, at this time, when it cannot be served, would be to hazard the 
jurisdiction of the court, to grant the preliminary relief now sought. 
While the trustée may be a proper party, and may be heard as to 
any right it may set up, it is clearly not an indispensable party to this 
application. 

[9] Nor can the court assent to the proposition that there is hère 
involved less than the amount necessary to give us jurisdiction. True, 
only four installments of interest are due, but the principal on which 
the interest was in default is also in grave hazard. The plaintiff owns 
bonds secured by the mortgage in the amount of $6,000. The mort- 
gage itself is intended to secure a much greater amount. The railway 
property, which is pledged to secure the debt, is also involved. This 
question is determined adversely to the motion to dismiss in Edwards 
V. Bâtes County, 163 U. S. 269, 16 Sup. Ct. 967, 41 L. Ed. 155, opin- 
ion by Mr. Justice White. See, also, Barry v. Edmunds, 116 U. S. 560, 
6 Sup. Ct. 501, 29 L. Ed. 729; Wilson v. Daniel, 3 Dali. 401-407, 1 
E. Ed. 655 ; Smith v. Greenhow, 109 U. S. 669, 3 Sup. Ct. 421, 27 L. 
Ed. 1080. 

The amount in the controversy hère is not only the unpaid coupons 
pf interest, but the amount of the plaintifï's bonds, the security of 



1016 233 FEDERAL REPOUTEU 

which, if the averments of the bill are true, which is of large value, 
is in imminent hazard. 

It foUows that in view of the considérations hère stated, the motion 
to dismiss the bill, on ail grounds, must be overruled and denied. An 
order may be taken to that effect. 



LOWENTIIAL v. GEORGIA COAST & P. B. CO. 
(District Court, S. D. Georgia. July 13, 1916.) 

1. RAILIÎOADS ig=3L'05 — ItECEIVEES— ArPOINTMENT— ItlGIIT TO APPOINTMENT. 

A railroaJ (Company wlilcli issued bonils for eoiistriictioii purposos de- 
faulted in tlie paynient of interest aiid its line was in suuli a pret-arious 
condition tliat it endaiigered tlie lives of passengers and trainmen. Taxe^ 
to a large suui wore unpald and tliere were elaims for labor and niateriala^ 
Thereupon a considérable nuniber of tlie-bondliolders deposited tbeir bondij 
with the trustée, ^iving control to a so-called coniniittee which was author- 
ized to issue obligations which sbould be prior lions, to dispose of tb<j 
property and to buy it in, eitlier for theniselves or others. ïhe connuittefd 
In fact, was given ail the powers of a court of chancery, and no steps were 
taken for the pi'otectlon of bondliolders who woidd not join. lleld that, 
in such case where the tax liens paid were jireserved by the connuittee 
paying them, nnd tlie property was in a precavious condition, a receiver 
niight be apiiointod at the suit of a minority bondholder who desired to 
foreclose the niortgage securing the bonds ; the trustée refusing to act. 

[Ed. Note. — For other cases, see lîailroads, Cent. Dig. §§ 673-(!75; Dec. 
Dig. €=^205.1 

2, lÎAILliOAU.S <S=^i8(!— FOUECLOSUKE OE MOETOAOES— INDISPENSABLE rARTIES. 

In such case, whei-e the coniniilteo and its depositary were citizpus of 
other districts, aiul an att( ir,])t to join them wouid iniperil the foreclosuve 
suit and proceediiigs for a receiver, they were not parties indispensable 
to the appointnient of a receiver. 

f];d. Xote.^For other cases, see Railroads, Cent. Dig. §§ 615, C16 ; Dec. 
Dig. cS^olSO.J 

In Equity. Bill by David Lowenthal against the Georgia Coast & 
Piedmont Railroad Company. On application for receiver. Receiver 
appointed. 

C. Henry & R. S. Cohen, of Augusta, Ga., and Max Isaac, of Bruns- 
wick, Ga., for plaintiff. 

Adams & Adams and Hitch & Denmark, ail of Savannah, Ga., for 
défendant. 

SPEER, District Judge. [1] The gênerai nature of this case is, 
perhaps, sufficiently stated in the opinion on the demurrer rendered 
on yesterday and now of file. The hearing this morning is as to the 
necessity for a receiver. That the railroad of the défendant company 
is hopelessly insolvent is undisputed. When the bill was filed, it was 
indebted to the state and county for taxes in the sum of $5,000 unpaid 
taxes ; for the unpaid wages of laborers and operatives in an amount 
approximately the same; upon the liens of materialmen and similar 
liens having priority in the amount of about $15,000. The grand jury 
of the county of Mcintosh, in its gênerai presentments, had recom- 

Êsali'or other cases see same topic & KEÏ-JS'UMBER in ail Key-Numbered Digests & indexe» 
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mended that the county officers take energetic action to coUect the 
taxes. 

The bonds were issued to construct the railroad in 1912. In that 
and in each subséquent year the interest thereon was unpaid, and is 
now in default in the sum of $320,000. A portion of this interest was 
sought to be refunded by debentures, but the interest on the debentures 
was also unpaid. After this bill was filed and injunction granted, 
prohibiting such action, the défendant Company obtained from certain 
bondholders who hâve entered into a scheme to which référence will 
be presently niade, about the sum of $20,000, with which the taxes 
and other liens of high priority hâve been paid. This sum was ob- 
tained, however, by issuing additional debentures, which were taken 
over in New York, and, according to the statement of the comptroller 
gênerai of the state, the liens thus taken up vi'ere deposited with the 
Railway Developing Company in New York City, and therefore are 
in full force and effect as prior obligations of the défendant company. 

In addition to this, the railway property and particularly the trestle 
over the Altamaha swamp are shown to be in a condition gravely 
hazardous to the traveling public. Now one calamity might occur at 
this point, which, in the damages and loss of life resulting, might de- 
stroy or at least largely minimize the security upon which the plaintifï 
has the right to rely for the payment of his bonds. A far greater 
danger to that security, however, is to be found in the agreement be- 
tween a majority of the bondholders of the défendant company or its 
solicitors and certain persons who term themselves "The Committee," 
which, if carried into effect, will not only obliterate the property itself, 
but confiscate the interest of the plaintifï and ail others who do not 
enter into this cause. This provides that the Columbia Trust Com- 
pany, which was the trustée named in the mortgage for ail the bond- 
holders, shall be the depositary under the agreement ; that the com- 
mittee, or the depositary at the request of the committee, may appoint 
agents to accept the deposit of the bonds, coupons, and funded in- 
terest notes, and assist in the performance of any other duty imposed 
upon the depositary, either by the agreement or by the committee. 
The securities thus deposited shall be held by the depositary subject to 
the order of the committee ; that neither the depositary, nor the com- 
mittee, nor its agents shall be held liable for any action taken on ac- 
count of any mistake, loss, or liability, when such loss or liability of 
the depositary, or its agents, or the committee, or its agents, caused 
other than by bad faith, shall conclusively be deemed to be a part of 
the expenses of the committee ; and thèse expenses, it is otherwise 
provided, shall be paid out of the proceeds of the road if the com- 
mittee thinks proper. 

The agreement constitutes the committee as trustée of an express 
trust, with légal title to ail of the bonds, coupons, and funded in- 
terest notes which may be deposited. It is empowered to take ail 
proceedings, légal or otherwise, as to it shall seem necessary or proper ; 
that it may transfer the deposited securities to itself and its own mem- 
bers, or to any other person whom it may designate ; that it may exé- 
cute such papers and do such act as the committee shall consider judi- 
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cious or proper; that it may demand, collect, or receîve the interest 
for ail the deposited securities ; that it may elect to hâve them de- 
clared due and payable; that it may withdraw or revoke any such 
élection; that it may exercise control over any suit or proceedings 
instituted, in which the holders of any class of deposited securities 
are, or may be, interested, whether by foreclosure or otherwise ; may 
consent to the appointment of receivers, for the removal or substi- 
tution of receivers; may consent or oppose the issuance of receivers' 
obligations, and may, if the committee deems it advisable, consent 
that the lien and security of ail obligations or certificates be superior 
to the lien of the first mortgage, or to any securities held or pledged 
thereunder, upon or in respect of ail or any property covered thereby 
or subject thereto, and in gênerai may do whatever the committee in 
ïts discrétion may deem judicious and expédient in order to carry 
out fully and efïectively the purposes of this agreement. 

The agreement further stipulâtes that the committee may at any 
time and from time to time, at public or private sale, purchase or 
cause to be purchased, or may contract to purchase, or may in any 
manner acquire or cause to be acquired, at such price or priées as the 
committee in the exercise of its discrétion deems expédient, ail or 
any of the property at any time subject to the first mortgage or the 
lien thereof, ail obligations of the défendant company, ail certificates 
of indebtedness issued by any receiver or receivers of the railroad 
Company or of its property; but the committee shall not be bound 
to make any such purchase or contract to purchase. 

It is further agreed that the committee at ail times may exercise the 
rights of an absolute owner as to ail the securities and property ac- 
quired by it, and may, in its uncontroUed discrétion, sell or transfer 
the same upon such terras as it may deem proper. 

It is further stipulated that the deposited securities and ail the pro- 
ceeds thereof shall be charged with the payment of the compensation 
of the committee and its expenses, the compensation and expenses of 
the depositary, and counsel fées and ail the indebtedness, obligations, 
and liability of the committee. Ail the cash it may receive may be 
applied to such compensation, for expenses, or otherwise, as the com- 
mittee may in its discrétion détermine to be necessary or advisable 
for the purposes of this agreement. Again, that it may borrow money 
at such terms and at such rates of interest as it may in its discrétion 
détermine, and pledge ail the property and securities as securities there- 
for. Other than that, it shall hâve the power to fix and adjust the re- 
spective rights and interest of the bondholders, the relative rights, préf- 
érences, priorities, and distinctions to be accorded to each class of the 
bonds, to give effect to such détermination, and to apportion thereto 
such amount as the committee may in its discrétion détermine to be just 
and équitable, and power to penalize the bondholders who do not en- 
ter into this agreement may be found in the following clause: 

"The committee shall hâve fuU power and authority to flx and adjust re- 
spective rights and Interests as between the holders of the bonds, and of sucb 
classes as may not hâve made the cash contribution provided for ; to détermine 
relative rights, préférences, priorities, and di-stinctions to be accorded to such 
holders ; to give effect to such détermination, and to apportion, as between the 
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ioldLTS of the deposlted flrst niortgage bonds, of eaeh class wlio hâve and who 
Ixave not uiade said distribution, iipoii auy distribution of securlties, cash or 
other property, or under any plan of reorganization, as the committee may in 
its discrétion détermine to be just and équitable ; and the committee may pro- 
vide for the forfeiture of ail the Interest in or under this agreement, In or to 
the deposlted securlties or any proceeds thereof or substitutes therefor, by 
any depositor vrho shall not, within the perlod llmlted, coniply with the terms 
imposed by the committee." 

The committee may enter into a contract for the sale or exchange 
of the deposited securities at such price as they may think proper, if 
consented to in writing by depositors representing two-thirds of the 
amount deposited ; that such contract shall be filed with the depositary, 
and shall become binding on ail depositors, ail of whom shall be con- 
clusively and finally deemed, for ail purposes, to hâve assented to said 
contract, whether they hâve received actual notice or not. The com- 
mittee is given absolute discrétion to prépare and adopt a plan for 
the reorganization of the railroad company, which may, in their judg- 
ment, provide for the sale or exchange, or resale of the same, at such 
price and under such conditions as they may deem proper. They may 
buy other railroads, which, in the opinion of the committee, may be 
advantageous. They may raise any stims in cash they may deem 
necessary for the purposes of reorganization, may constitute managers 
of the reorganization, and provide for their compensation and ex- 
penses. It is noteworthy that the members of the committee may act 
as such managers, and may make provision for the payment of the 
compensation and expenses of the committee. Whenever the commit- 
tee shall hâve prepared or approved such a plan, it shall be filed with 
the depositary at its principal office in the city of New York, and a 
brief notice, the character of which is not indicated, or the length of 
time, shall be given of the fact. This shall be done by publication, 
and shall be conclusive on ail. 

Any depositor may withdraw from the agreement by the payment 
bf an amount which the committee, in its discrétion, may fix and ap- 
portion. The committee may, at any time, fiU a vacancy in itself or 
may add an additional member or additional members, who shall hâve 
ail the power and rights of the committee ; but, if any committeeman 
should die or resign, the vacancy need not be fiUed. The committee 
may act for the majority of its members, either at a meeting or with- 
out a meeting. Any member may vote or act by proxy, which proxy 
may not be another member ; and the vote or act of such proxy shall 
be as effective as the vote or act of the member appointing such proxy. 
The committee may limit or extend the time and fix the conditions 
under which deposits may be made under the agreement, and may 
impose penalties upon belated deposits; but, generally, and in spécial 
instances, may in its discrétion accept such deposits after the time 
thus fixed has expired. The committee shall hâve the power to em- 
ploy such depositary's counsel, attorneys, agents, or employés, which, 
in its judgment, shall be necessary or useful, and shall be entitled to 
a reasonable compensation for its services; but the committee is care- 
ful to State that it shall not be liable for any act or action of such 
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agent of employé, or any error of judgment or mistake of law, nor 
for anything other than its or his own willfiil malfeasance. 

The depositary, in ail things, shall be subject to the direction of 
and responsible to the committee alone. No member of the committee 
shall be liable for the act or acts of any other member or for anything 
but his own willful malfeasance. It is especially provided that any 
member of the committee or any firm or corporation of which he is a 
member may become interested in any or ail of the property sub- 
ject to this agreement, and in any plan of reorganization. Any of 
them may be an officer, director, or stockholder for the depositary; 
and its officers, directors, or agents may likewise become interested 
and may buy or sell certificates of deposit and undeposited first mort- 
gage bonds, etc., on the same footing as any other depositor; and the 
committee is given imperative and absolute power to construe the agree- 
ment, and its construction made in good faith shall be final, conclusive, 
and binding upon ail depositors. 

The committee may make such modifications in the agreement as in 
its judgment may be expédient, and such judgment as to such ex- 
pediency or efficiency shall be final. It may amend the agreement and 
may confer upon the committee additional rights and power, although 
such rights and power are not contemplated by the agreement. After 
such increase of power, any depositor may withdraw from the agree- 
ment provided he pays such an amount as the committee may in its 
discrétion fix. For such increase of power not originally provided 
for, there shall be publication for the period of 15 days, and, if the 
depositors do not withdraw in that period, they shall be conclusively 
presumed to hâve assented to such increase of power, whether they 
hâve received actual notice or not, and shall be irrevocably bound and 
concluded by the sale. 

The committee in its discrétion at any time may ask to cancel the 
whole agreement and terminate the same, in which event the depositors 
shall be entitled to the return of their securities if, under the gigantic 
powers othervvise provided, the committee has not already parted with 
them; but they shall not hâve this privilège unless they pay their 
proportionate share to be fixed in the discrétion of the committee, of 
a sum necessary for its compensation and expenses which they may 
hâve incurred under the provisions of the now abortive and abandoned 
scheme. The receipt of a depositor under such circumstances, or 
what the committee may apportion him, and the surrender of his 
certificate and deposit, shall estop him from making any objection to 
the correctness of the accounts of the committee, and shall constitute 
a release and discharge of the committee, from any and ail accounta- 
bilities and liabilities whatsoever to such depositor or depositors. It 
expressly stipulâtes also that, in the enumeration of the spécial rights 
or powers in the committee, shall be construed to limit any of the 
gênerai provisions of the agreement. "The Commercial and Financial 
Chronicle," published in the borough of Manhattan, and any other 
magazine, periodical, or newspaper published in the city of New York, 
or elsewhere, that the committee may détermine upon, may be the offi,- 
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cial "organ" of the committee for the publication of any notice made 
necessary by the agreement. Any notice so publishecl shall be con- 
sidérée! as though personally served, and such publications shall be 
the only notice required to be given under this agreement or under 
any of its provisions. 

The committee stipulâtes that it is not under any obligations, légal 
or équitable, expressed or implied, to any bondholder who shall not 
deposit his bonds hereunder, or to any other person whatsoever, other 
than the depositor. 

The plaintiff, the holder of $6,000 worth of bonds, the price of 
which were used for the construction of the railway property, which 
constitutes the sole value in the nature of his security which this agree- 
ment enables the committee and its coadjutors to administer and ap- 
propriate, was in no sensé a party to the agreement. He knocks at 
the door of this court and asks protection against this most astonish- 
ing arrangement for the dissipation of his rights, and the defeat of 
his remédies. The agreement is one which enables a few i>ersons of 
financial acumen and means to draw to their management and, if 
necessary, to themselves, ail the values which bave been invested in this 
project, and ail the chances of its prosperity. It empowers agents 
who are authorized to sell the property to buy it for themselves, or 
either of themselves, at public or private sale. It usurps ail the powers 
of those courts, the agents of that established justice which the Con- 
stitution provides. There hâve been many such schemes in the past. 
The learned solicitors of the respondent déclare that they are of 
everyday occurrence. If this be true, so much the worse for in- 
vestors and for American constitutional justice. They hâve never had 
and will not hâve any encouragement from this court. 

The plaintiff's interests are, in the minds of the défendant company, 
and its solicitors, ludicrously small. They are, however, entitled to 
protection hère. The property itself which may become invaluable to 
the state and to one of its best seaports is hère. Upon that property the 
plaintiff, as bondholder, has an équitable lien. The depositary and 
the committee are not citizens of Georgia, and are not bef ore the court ; 
but their scheme, as set forth in the agreement, is undisputed, and it 
is made plain that a majority of the bondholders bave assented to it. 
It therefore threatens the value and effectiveness of the plaintiff's lien. 

[2] The présence of the committee and the depositary as parties 
at this preliminary stage, while proper enough if they choose to ap- 
pear, is not indispensable to the jurisdiction of the court to grant the 
extraordinary remedy sought. They may appear if they think proper, 
or, before final judgment, they may be made parties by the usual pro- 
cédure in such cases. In our judgment, we should protect, if we can, 
the right of this plaintiff to enforce his mortgage lien upon this 
property, and the property itself. Under the circumstances, this can 
be done by the équitable levy resulting through the appointment of a 
receiver or receivers. 

A decree may be taken accordingly. 
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In re ARONSON. 

Pistrict Court, N. D. Alabama, S. D. July 26, 1916.) 

Ko. 14,565. 

1. Bankbtjptcy <S=>.'i99(,'J)— Exemptions— Concealed Goods. 

A référée may charge a banknipt's exemptions witli the amount of thé 
value of goods in tlie possession of tlie bankrupt on tlie eve of bankruptcy, 
whicli he failed to surrender to liis trustée ; tliere being no reasonable ex- 
planation of the failure. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 657, 669; 
Dec. Dig. <©=5399(3).] 

2. Bankbuptcy ©=3228— Appeal— Eefehee's Fikdings. 

A flndlng of the référée on conflictiug évidence will be glven vveight, 
as lie bas seen and lieard the wltnesses. 

[Ed. Note.^For other cases, see Bankruptcy, Cent. Dig. § 387; Dec. 
Dig. <®=»228.] 

3. Bankruptcy (©=399(3) — Exemptions— Rioiix to. 

In determinlng whether a bankrupt's claimed exemptions sliall be charg- 
ed with goods concealed from the trustée, the nieasure of proof applicable 
is that obtaining in civil cases, and not that necessary in eases of contempt 
for disobedlenee of au order to surrender. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 657, 669; 
Dec. Dig. (©=>399(3).] 

In Bankruptcy. In the matter of the bankruptcy of O. J. Aronson. 
On review of order of référée charging claimed exemptions of bank- 
rupt with goods concealed from trustée in equal or greater amount 
than his exemptions. Review denied. 

Deedmeyer & Birch and J. I. Abercrombie, ail of Birmingham, Ala., 
for bankrupt. 
Max J. Winkler, of Birmingham, Ala., for trustée. 

GRUBB, District Judge. The référée allowed the bankrupt his ex- 
emptions only out of personal property, which the référée determined 
from the évidence vvas in the possession of the bankrupt at the time 
of the filing of the pétition, and which he had failed to surrender to 
the trustée. 

[1] The correctness of the referee's order dépends upon whether 
the record shows that the bankrupt was in possession of goods to the 
amount of $1,000 or more, upon the eve of bankruptcy, which he fail- 
ed to surrender to his trustée. The right of the référée to charge his 
exemptions with the amount of the value of such goods, in the absence 
of a reasonable explanation of the failure, is settled in this district. 
Cowan V. Burchfield (D. C.) 180 Fed. 614, 25 Am. Bankr. Rep. 293 ; 
In re Denson (D. C.) 195 Fed. 857, 28 Am. Bankr. Rep. 162. 

[2, 3] In this case the possession of additional goods of a value equal 
to the bankrupt's exemptions is predicated on the bankrupt's own 
évidence as to the value of his stock on May 1, 1915, the increase from 
purchases thereafter, and the amount of his sales from that date up 
to the bankruptcy, and upon the amount of the receiver's inventory. 

•©=5For other cases see same topie & KEY-NUMBEU in ail Key-Numbered Dlgests & Indexes 
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The bankrupt kept no books, and the trustée was therefore limited to 
the évidence of the bankrupt. The cstimate was not based upon a 
gênerai shortage of assets over disbursements, but upon a claimed fail- 
ure to account for the disposition of tangible goods, shown by the bank- 
rupt's ovvn évidence to bave been in bis possession at some time be- 
tween May Ist and the filing of the pétition, but not shown by the re- 
ceiver's inventory. The bankrupt's own évidence shows that he was 
unable to show the disposition of goods, valued at from $1,200 to 
$2,200, except by a burglary, which he testifîed occurred in May, 1915. 
The shortage is shown both by the discrepancy between goods on hand 
and received after that period, less sales (as testifîed to by the bank- 
rupt), and the amount inventoried by the receiver, and also by the bank- 
rupt's évidence that his store was robbed, and that goods of the value 
of $2,000 were removed from it, during the month of May, 1915. 

The case is therefore to be determined by the reasonableness of the 
bankrupt's explanation of the loss by burglary and by the correctness 
of his cstimate of the amount of goods lost. If his explanation is rea- 
sonable, as to the fact and value of such loss, the shortage is satisfac- 
torily explained, and no déduction from his exemptions should be 
made because of it. If the bankrupt's story of the burglary is unrea- 
sonable in its entirety, or his estimate of the amount of his loss too 
uncertain to be held to properly account for the ascertained shortage 
in goods at the time of bankruptcy, then there is a failure to properly 
explain, shown by the record, since the burglary is the only explana- 
tion oflfered by the bankrupt to explain the admitted discrepancy. 

The référée found that the burglary did not satisfactorily account 
for the shortage, either in fact or amount. There is certainly enough 
doubt in the évidence contained in the record, as to the good faith of 
the alleged loss by the burglary, and as to the amount of goods lost, 
if in fact the bankrupt's store was burglarized, to give the presumption 
to be indulged in favor of the referee's fînding, he having seen and 
heard the witnesses, its legitimate weight, as against the contention 
of the bankrupt to the contrary. The measure of proof applicable is 
that which obtains in civil cases, and not that necessary in cases of con- 
tempt for disobedience of an order to surrender. Shea v. Lewis, 206 
Fed. 877, 124 C. C. A. 537, 30 Am. Bankr. Rep. 447; In re Coppleman, 
30 Am. Bankr. Rep. 414; Good v. Kane, 211 Fed. 956, 128 C. C. A. 
454, 32 Am. Bankr. Rep. 19. 

The pétition of the bankrupt to review the referee's order is denied,. 
at his costs. 
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